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I have been Attorney General now for almost nine months.
I gave myself six months to conclude problems that I found at’

the Départment of Justice when I arrived. I have not been able

M /
to conclude many of those problems but I suppose that it is

fair to say that they are now‘m& problems and not those of the

previous administration. These problems in the main are

sensitivg and difficult prosecutibns. They involve complex

legal questions and the Qelay in dysbosing of them is exacerbhated

by the delays which are inherent in ‘the processes of the law.
Meanwhile, wg have bééﬁ'doing many other things. We have

new programs which are designed to establish and implement a

national policy for the délivery of justice Qith the Attorney
General in a plénning and leadership role.

We are developing new'approaqhes'to the problemé of
organized crime, white collar Crimé, publicxcprruption and drug

trafficking. I am particular1§ inteiéstgd in prosecuting those

who steal from the government.
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A great effort has been made to Have the men and women of
the Department rededicate themselves to the highest level of
profegsional responsibility.

We have invoked certain fundamental principles.which

must pervade the Department and which must be present in

everything that we do. One is openness. We strive to be as

open with the public and with tﬁe media as we can possibiy be
within the éonfineg of the law, the rules gd%erning grand
jury proceedings, ongoing investigations and due process.

We ingist on a policy of fundémental fairness in our
dealings with othefs which iﬂcludes'due process and one step
beyond, a highmlevel of deceﬁc& ;nd civility. We believe that
sometimes our country, acting throﬁéh its agents, is not as
civ;l as it should be in dealin?s with its citizens and that
there is often also a-iack.of civility between citizen and
citi?en.' ’

And it would go without saying that we expect complete

integrity in all that we do in the Department.
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Another fundamental'principle that we are trying to

observe is that of restraint. We know that power is subject .

to_abﬁﬁe and that power is often abused. Our view is that

the best use to make qf power.is to use it not‘at all pr

when absolutely nécessary, to use it as sparingly as possible.
We do not want anyone in the Department of Justice to assume

a sﬁatus of havipg a roving commission, going about making the
" world over in his or her own imaée;'

I often think of Faulkner's great statement made on the

occasion of his receiving the Nobel prize for literature. He

said that, "I believe that man will not merely endure; he will

-

prevail."™ It is easy to recall that statement when one is

in Washington in a position such as Attorney General. However,
éne's thoughts are bifurcated. FifS?,-can one.endure?

Second, it is possible to prevai}?' I think of it in terms

of coping and prevailirng. I have learned to cope; I believe

that we are prevailing.



We have a good program. We have éood leaders, good
lawyers in place to carry out our programs. We are carrying
them out. We have a broad legislative program. It is
érogressing. Each of the twenty-five parts of the Department
is functioning oﬂ a two-year plan which includeé missions, goals,
and methods to achieve the mission_and goals.

You hay wan% to know how I spen@ my time as Attorney
General. I began by'asseséing the géperal gitdétion and came
to the view that the Departmgn? of Justice, like most of the
government, was in need of refurbishment. We ‘had been through
the civil rig@ts revolution of the Gb's: the Vie£namese War,
and Watergate. 'General management as well as continuing
refurbishment necessarily gave way to t@ese crisés'and the
crisis environment whic? existed. Tée.leade;ship of the
governyent.became issue qriented’to the excluéibn of the more
mundane matters wh%ch required planning and efféctuation. This

-

background statemen£ bears on how I function on a daily basis,
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The work of the Attorney General 'breaks down into four
genéral parts, each taking roughly 6ne~fou¥th of my time. One
is in the area of-foreign intelligence which I handle for the
President under delegated aukhority.

Second, I spend a good deal of time working with Congress.
This is particularly true when we are pushing a large Justice
Department legislative agenda sﬁch as now is the case, and in our
function of‘assisting the President with the appointment of
federal judges, United States Attorneys, and United States
Ma;shals.

Another important areaICOnsists of speaking engagements and

general attention to the media. It is important for the American

people to have confidence in the Department of Justice and this is

largely built through the pérceptions of the media and in the

transmittal of the media's.peréeptions on the air and in print.
It is also important to insure acéuracy to the extent possible in

whatever is transmitted. I have long recognized the importance of

the First Amendment and freedom of the préss in our country, and I
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make a strenuous effort to work with the media within the

confings of the Constitution and consistent with my own
.responsibilities..

The balance of my £ime is consumed in general management
which includes conferring and supervising some of the problems
of the Department -- such as thé difficult cases which we are
now handling. Some part of this time also includes conferences

with the President, but only as a last resort, and then about

matters which should be approved by him or concerning matters

about ﬁhich'he should be advised.

Now all of this is well and gbod but you would perhaps
be more interested in understanding some of the techniques which
one learns in government if one is to cope, much less prevail.
I speak directly to the problgm of pureaucracy and those techniques
which the bureaucracy uses to survive, to control, and seemingly_to
expand, despite any change in léaderspip in government under

our constitutional system through the election process.
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I recite some general bureaucratic principles which are

drawn from my own experiences in Washington. These are true °

experiences although they may sound humorous. For example,

I was subjected to what we now call "the flooding principle"

immediately upon assuming office. This principle operates on
the basis of department heads flooding the new supervisor

with long reports, more voluminous than can be absorbed, even

if all could be read. This c:eatesAthé facade of much work

being done, and much importance being given.to what is being

.

done.

A variation of this principle is to use the method of

" inducing an assumption of authority by burying some proposal

in the midst of a long report. We can identify this as the
*burying principle." Some contemplated action is buried in the
report and will be undertaken unless one is fortunate enéugh

to stop it.

Another great,techniqﬁe is the "leak principle." It

. Operates in two ways. One, the new leader is gmbarrassed and
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confused by constant leaks concerning matters which have not

come to his or her .attention. This keeps one in the position

i
.

of playing catch up, rather than being in charge. The second
and most vicious use of the prinéiplé is to attempt to control
one's conduct. A good example was in a case where I had
authorized an indictment and someone in the Departﬁent had'.
recommended ather indictments. It is fair to say, I think,
that some thought that I might not authorize the additional
indictments, and a story was thus prdmpt}y leaked that I would
autﬁorize thé add;tional indictments. ‘This was designed to
put me in the position of appearing to change my mind rather
than to make up my mind. It is important to reco?nize these
‘techniques for what they are and to act accordingly.

Another principlg-is known as a "cry polétics“ theory.
If somé mgmber.of Congress hgppeqs to inquire.about a matter, it
is eaéy for those immediately in charge of the matter to contend

" that there has been an effort to politicize and thus wrest

-



control from.the Attorney General or otﬂér person in charge.
Ninety-nine per cent of such inquiries are proper in a
represéntative form of governmen£ such as ours and qpite
harmless. A variafion of this pginciple is seen in a few

U.S. Attorneys and others who assume a form of tenure by
virtue of having engaged in sensitive prosecutions. The
theory is that one having the audacity to'remove or replacé
them is sidiﬂé with those beihg investigated; hence, one would
not dare remove them.

oy ~ One bureaucratic technique that interferes with management

g
i ,
is to avoid making decisions, the "play it safe" principle. This

works in‘two ways. The question can be sent up or bucked up for
*decision with the predictable result that it will be sent back for
:study. Or, it can be bucked down for studf. Iin either event,
decision-making can be ‘avoided. -

?hefe is no diécipline in the bureaucracy comparable to

what might happen in the private sector for this kind of activity.
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Indeed, these technigues. are foreign‘to_the private sector and
are not readily recognizable to the newcomer.

There is, however, another bureaucratic principle which I wish.

to discuss, It is one that is easil& recognized. It is a combination
of expansion and power. Most évéry ggency in the government and'many
subparts of agencies now have their own lawyers. There are numerous
people in Washington who bear the title general counsel. It
is commonplacg for tyese agencies to.fely on th¢ advice of their
own counsel in important métters, r&ther than seeking the opinion
of £hé Office of Legal Counsél'at the Department of Justice.
The President relies on the Officé of Legal Counsel. I rely on
it. A few others do. More and more, even the Congress seeks the
advice of the QOffice of Legal Counsel.

It is normal in the pri%ate sector for corporations to
have their own house counsel. But,hafdly anyrpgsiness today
is without the advice of outside counsel. Every.businessman

e

knows that the advice of objective outside counsel is needed
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on important questions.' It seems té me’iha£ one way to
improve our government is to have one‘offiCe staffed by good
lawyers'who render objective advice on any question of importance.
This will ensure orderly'government within the strictures of the
law and will make certain that the government speaks with one
legal voice. This is not now a §ubstantial problem in the
government but there is considerable room for improvement.

‘I must point out, however, that a new Aimension is
arising in éhe increasing use of house counsel and this new
dimension will become a problem. More and more, the agencies are
seeking‘their own litigating capacity. Thus tﬁey want not only
their own legal advisers but they wish to have their own litigators. -
There would be no';entral authority to represent the government i
in court. A number of aéencies'have been able to obtain authority
to litigate their own cases. Others are ‘seeking such authority.
The result will be Balkénizationi The ;eéal voice of the
government will be split into many parts. One fﬁvogite approach

is to give the Department of Justice a limited time to litigate
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or agpeal, and if nothing is done, the matter then is placed
iﬁ the hands of thg agency litigators to take whatever route )
they wgsh to take. - | ‘ ¢

I think that this effort is improvident. It répresents
a poor governmental practice. We must have one Justice
Department and one central unit to represent the United States
government in the courts. I am fighting for this principle on
all fronts and I intend to continue the fight.

This presupposes, of course, that +he Department of

Justice will be professional: that we will have competent

litigators and a@équate litigating capacity. It presupposes

‘that we as lawyers will treat the agenciés as clients, and it

.présgpposes that the Solicitor General, as is now the case,

will seek the views of §ll interested or- affected agencies
where there is multiplé agency.éqpcern.

"In closing let mé emphasize éhat only thi; last
bureaucratic’principle.is not readily,soluableﬂg The first four,

once recognized, will be unsuccessful if tried on strong managers.

-
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'In any eyenf, the;e techniques will not be uged by any person '
dedinted to high standards of professionalism.

The 1a;t pfinéiple, however, £hat of expanding house
counsel operations, invglves the Congress and many parts of the
Executive Branch. It is being studied as a part of the
reorganization of the governmeﬂt. To cope and prevail over Fhis
effort will be a major challengé since its -premise is based on
expanding the power of the bureaucracy. If successful, its

Qeffect will be to weaken our system of government in a profound
way.
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