STATEMENT OF ATTORNEY GENERAL BILDLE ON H.R. 7762 BEFCRE THE

HQUSE. COMMITTEE ON WAYS AND MEANS

NOVEMBER 18, 1942

Hy R, 7762 provides, "Whenever the President determines that the
~effective prosecution of the war réqnires the free movement of persons,
tangible or intangible prOperty; or information 3 # 3,1

Stop at that point, Note that in the opening words of the statute
the powers granted to the President are made to hinge on a determination
by him that every action taken thereunder is necessary for the effective
- prosecution of the war. The whole purpose of the Act is to eliminate
those unnecessary delays which our experience during the eleven months
since Pearl Harbor has shown are constantly arising to prevent, in un-
foreseeable ways, that swift action which effective prosecution of the
war demands, |

As far back as December 23, 1941, the President approved a statement
of war production policy for Canada and the United States which contained
this recomnendation: "Legislative and administrative barriers, including
tariffs, import duties, customs, and other regulations or restrictions
of any character which prohibit, prevent, delay, or otherwise impede the
free flow of necessary munitions and war supplies between the two countries
should be suspended or otherwise eliminated for the duration of the war."
Experience since December 23 has shown the wisdom of this recommendation,
and has indicated that it should be extended to the movement of individuals
and of information and should be broadened to cover movements between the

United States and any country.
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In his message to the Congress recommending legislation such as the
present. blll, the President pointed out that the obstacles creating these
hampering delays are of two general classes: 1) "Those directly affect~
ing the movement to and from the customs territory of the United States
of materiel, iﬁformation and persons needed for the'waryeffort #* 3% ity
and 2) "those which imposé limitations oﬁ the procurement, acquisition,‘orv7
use of non-fAmerican articles or the transportation of supplies in non-
American bottoms." He gave; as examples of the first class, custqms dﬁtiéske
and the laws and administrative supervision affecting movement of pefsQns’i
and property at our borders and ports; énd, aS'examples of the Secoﬁd, |
restrictions on the use of non-American matérials in the COnstrugﬁiQn of j;ii
ships under the Merchant Marine Act of 1936, restrictions on the tﬁansPQr;» A
tation by sea of navy supplies except in snlps of the United States, and =
restrictions under similar statutes designed to ensure the use of Amerlcan ;f
goods and facilities in peacetﬁne. o

The President pointed out that, under the First War Powers Act, he hadiy
already extended to the Govermment procuremnent agencxes the btatutory .
- authority of the Sec?etary of the Navy to make emer gency pur;hases‘of warlf’f
materials abroad and to enter them froe éf duty. This order, ﬁypicalrof;fi;
the kind of action contempiatedVin this Act, has, according to the |
Fresident, "measurably assisted our war effort,ibut‘it,oﬁly partially )
eliminates the obstacles prescribed by law."

In his message the President recommended the early enéctment cfvappro~v”
priate legislation to enable him to complete the elimination of these ob~
stacles, He emphasized that he was not recommending that the Congress re-

peal any of these peacetime restrictive laws. Of course, the problem
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could be approached in this way, 3Subt 1t seems wiser merely Lo authorize
the suspension of these Acts, when and if the effective prosecution of the
war requires such action. It 1s just as impossible to foresee exactly what
statutes will need to be suspended as it is to foresee the future course of
the war., loreover, the complete suspension of a statute may rarely be neces-
sary, Only when the circumstances are actually before us, can we tell to
what extent a statute will need to be suspended, and decide upon the terms
and conditions necessary to safeguard, so far as the war will permit, the
peacetime ends sought by Congress in these statutes. The power, as he said
in his message, must be selective and flexible so that the President, as |
Commander in Chief, can meet '"unforeseen problems as they may arise,” N
Before discussing other features of the bill, let me emphasize here thé"
temporary nature of the legislation. The President requested that he be N
given these powers "for the duration of the war, but no longer'. Sectionvérz
accordingly provides specifically that the Act shall remain in force until 8
the day following a proclamation by the President that the war has ended.,H‘ 
In other words, the Act automatically ceases when the war is over, and no
suspension of a statute under it will thereafter be effective. loreover,
the Act provides that Congress may at any time, by concurrent resolution,
put an end to the Act, together with all suspensions then in force, The
Congress thus keeps ultimate control ever the exercise of these broad powers; 
Precisely what powers would this bill give the Commander in Chief? The
Act provides that "he may suspend, in whole or in part, upon such terms and
conditions as he may by regulation prescribe and to the extent that he deems
necessary to permit" the free movement required for the effective prosscu-~

tion of the war, those laws or regulations which interfere therewith. Here,
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I should like to emphasize that the Act provides that the orders and regu-

lations issued under the Act must be published in the Federal fegister.

Thus, there would be a dally statement to the Congresé and to the public of
precisely what the Execubive is doing under these broad powers. There is,
of course, the usual exception that the President may, dispense with publica-
tion if ;in particular instances such publication would aid the enemy";

I cannot conceive of anybody suggesting that publication should be made
where it might aid the enemy.,

The bill empowers the President to suspend two types of laws when,'in:
his opinion, they prohibit, delay, or otherwise interfere with the free
movement required for the effective prosecution of the war. Laws of the
first type are those which impose a duty or tax, or a prohibition or restric--
tion of any kind upon the entry or departure of persons, property or infof@agi
tione, These laws are in the main the tariff and immigration statutes. Thé |
technical requirements in these laws, which impede war movements into and
out of this country are numerous and complex, Many of them cannot be dis-~
pensed with by administrative action. Laws of the second type are those‘
which impose a prohibition, restriction or tax upon the "procurement,
processing, vauiSiﬁion, disposition, transportation, tranémission, or use§ 
of any property not produced or manufactured in the United States. These
laws indirectly impede the free movement into the United States of property‘ 
require& for the effective prosecution of the war.

I shall give ycﬁ specific examples of what I mean,

I have been particularly aware of the many restrictions in the immi-

gration laws on the movement of persons into and out of the United States,
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because these laws are administered by the Immigration and Naturalization
Sefvice which is part of the Department of Justice., There is, for instance,
the requirement that all aliens arriving in the Uhited:States be inspected
by officers of fhe Immigration and Naturalization Service, The Air Transport
Command, which brings to the United States many distinguished civilian and
military representatives of nations allied with us in the present war, hés
found great difficulty with this proviéion. For ¥easons of military |
secrecy as well as for reasons of physical necessity, the aircraft of the
Command must land at a large numberlof differeﬁtvairpofts. Many of the$e ':a
are, of course, not designated as ports of entry for alieﬁs. This mayv

mean long delay at the airport while immigrationiofficials are summbnéd,"'i 75

or a long trip to the nearest immigration office for thé passenger}*whd‘“

should be going directly on his way to his war duties, Mbred?ér,‘somg" 
of these aliens are oﬁ highly confidentiai missidﬁs, and this deléy ana ;.
inspectionrmakes it very difficult to preserva:the[negeSSafy sédrécy“§0h;Vj; “
cerning their presence in the United States, Theseﬁdifficultiesrcéuld‘bé
obviated under present iaw only‘by~deSiéna%ing.almost‘evéry airport in’thelfiff
country as a port of entry. The waste of ménpéwér‘iﬁvolfed in;suéh aAsfeé |
is 8o preposterous that it requires no comment. - £

A similar example iS the statutory feduireméﬁt‘that every member
of an alien merchant crew be inspected on éfriﬁél by immigrationAofficéfs;
that crew lists be filed covering all such seamen, and that certain
classes of seamen be removed from the vessel and hospitalized at the ex-
pense of the vessel, If the officers of a vessel fail through oversight

to furnish full and accurate crew lists, fail to detain on board any



alien seamen until they have been inspected, or fail to take other simi=--
lar steps, the vessel is liable to various penalties.. The law now re~
quires that clearance for sailing be denied it until a deposit or bond

is filed for the sums involved,- This rule cannot be waived for foreign:
troop ships, for ships carrying essential war maberials, or even for

ships operating under contract with our War Shipping Administrationh

A1l these resﬁrictions are clearly valuable in peacetime. ‘But if now,.
in the’midst of a war, the officers df’a boat carrying tanks of pianesf"‘
for our allies or the officﬁers o/f a foreign 'ti'bop trahspbrt should 'coﬁzu-'-‘

mit some mlnor 1nfractlon of these laws, lt is fantastlc to delay sall—

ing mernly in order to comply with the technlcalltles of a deposmt or a f{

“bond.

The statutory requlrement of passports, v1sas, etc.yls fundamental
to any workable 1mm1gration system, but lf an 1mportant off1c1al or mlll-ff

tary offlcer of a forelgn government'should arrlve w1th some ‘minor kij"M

' om1531on in his papers, we cannot afford to delay hlS m1551on on that

accounts And yet there have been, I an told, several 1nstances of such
delay because of our ex1st1ng laws. B |

The head tax of $8 on each allen enterlng thls country is another  §fL
exanple of a statutory requlrement whlch, wzth a few mmnor ez ceptlons, S
cannot now be suspended, Yet how rldlculous thls seems when applled, farf'
instance, to a large body of prisoners of war coming into or passing |
through the United States, A literal application of the staﬁute,would
even require the collection of such a tax on eacﬁ man in a bedy of

allied troops who were ordered into the United States in connection



with training operations with our own Armed forces.

If a thousand prisoners of war arrive in New York on their way
to Canada, a manifest covering all of them must be made out and they
must each be inspected by our immigration officials., These aliens are
not going to escape or run loose in this country; they are carefully
guarded prisoners who are in the United States only for a short while.
There is no need for all the manifests and the individual inspections.
Yet they are now required by law, We cannct afford to waste the time
and the manpower thus required in time of national emergency.

I am told that there was recently a very long delay at the border
when some Canadian troops entered Alaska as a part of our united w#r ‘
efforts The details of this are not yet clear, but presumably the
Canadians were held up by nothing more than the great mass of documents
which our statutes required them to fill out. Certainly, the exigencies
of war should not wéit upon such formalities,

I could continue for az long while with these specific examples’
of requirements which cannot presently.be waived, DMNMore important, how-
ever, is the general point that it is not the fundamental substantive
requirements, but rather the many techﬁical, procedural requirements,
with which we are principally concerned. The payment of the penalty
for failing by mistake to include an alien seaman in a crew list, the
payment of a head tax, the payment of visa fees —~— these do not concern
us. It is rather the time it takes to fill out all the papers required

even in those cases where the fee or other substantive requirement may
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be waived, thal is holding up the war,

Technical information must be easily and guickly transferred
between the United States and its allies. A striking example of the
need for legislation in this field recently came to my attention, An
American munitions company was asked by the War Department to admit'to
its plant representatives of a similar company operating in aﬁother of
the United Nations and to communicate to them information about its
manufacturing methods. It refused, upon the ground that this would
constitute a‘violation of the Espionage Act. Not until the Judge Advo-
céte General and I, as Attorney General, had each given a formal opinion
that the Act was inapplicable to the facts of the case, did the American
company transfer the information, Similar cases, each involving some-
what different facts, are likely to ariée in the future. Surely, it should‘ ;
not be necessary in each such case to have the transfer of information postfyg’
poned until a formal opinion of the Attorney General can be prepared, Tﬁe > ¢'
present bill would remove all possible doubbts in such cases.

The free movement of property into the United States in fur-~
‘therance of the war effort is impeded and delayed mainly by the cus-
toms laws and regulations, It is not because duties are payable that
this is sos The Government in effect reimburses, in the end, not only
its prime contractors but also their subcontractors and other suppliers,
for the sums they pay when they import dutiable goods used in producing
war materiel, Thus, the existence of the duties means only that the
Government takes money out of one of its pockets and puts it into anothér.

But, because duties are payable, intricate forms must be filled out and
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complex procedures followed. This causes delay. It means excessive
paperwork and thus a misuse of manpower. Pilots and army officers are
not selected upon the basis of their aptitude for the work of customs
brokers and supercargoes. Representatives of the War Department, I am
informed, will give you examples of the harmful delays and misuse of
manpower which compliance with the customs laws and regulations has
entailed, Moreover, they will tell you of 1nstances in whlch existing. :
law has requlred that secret devmces aniconfldentlal papers be exhlblted :;
to cuotoms officials. | | \, | . -
If this bill becomes laWQVthefPresidehﬁ éan‘do:éwéy‘ﬁith all:"

this."SusPensions‘of custams duties with respect to pr6per£y'importédf 

in furtherancevof the Warkeffoft will eliminate tﬁésé‘domélicaﬁed'prgﬁ.i
‘cedures.' The Suspenéioﬁs éan be médé upon sﬁiﬁéblécéndiﬁiéﬁs Wﬁiqh wi1}:
insure that no suppller will get a llnan01al w1ndfa_1.’100ﬁtracts~¢an béﬁf
renegotlated, subcontractors and othev suppl*eis requlred to adgust thel
contract prlces dowrward to offset thelr customﬂ duty sav1ngs. | B

ADOmSSth producers will notNSulzer; Jnder the condltlons wnlcn f
now pre?ail, with‘a"ShOrt-supély‘ih this count:y,Q¢ all-the gqods for tﬁgj’
importaﬁion of Whichlshipping'spaCe can be ﬁadeyaﬁailébiegidoméstié pré-éii

ducers will not be undersold by importers of duty?frée‘goods,:as‘ﬁhéy : Q7¥

would be in peaceﬁime.

Executivé and administrative relaxaﬁidn of customs laws andﬁ
regulations has gone as far as it can go = and that is not far enough.
The statutes do not authorize the Président to extend to anyone but

governmental procurement agencies the power of the Secretary of the Navy



to make emergency purchases of war materials abroad and enter them |
free of duty., Section 318 of the Tariff Act of 1930 (46 Stat, 590, 696)
authorizes the President, in wartime, to permit the free importation
only of food, clothing, and medical and other such supplies and of those
articles only when they ére to be used in emergency relief work.

The statutory limits upon administrative relaxation of the
customs laws and regulations are well illustrated by a problem which
was presented to the Treésury. The State Department asked if Canadian
soldiers, who had gone into Alaska to help us defend it, had to pay
duty on goods sent to them from their homes. The Canadian Government
had accorded to United States soldiers stationed in Canada the privilege
of receiving similar goods dutyhfree. The Treasury told the State Departf
ment that, under existing law, the duty would have to be paid unless the
Canadian soldiers could be viewed as "distinguished visitorsh, Akbill
was promptly introduced in the Congress to take care of the problem.

But, althoughvthe bill was introduced in June, it was not until
October 21, 1942 that it became law as Public No. 635.

This Act, and several others -- Public 497, approved March 13,
1942, eliminating the duty on scrap iron and steel; Public 711, introduced
in February 1942, approved September 16, 1942, permitting the suspension
of the processing tax on non~Philippine coconut oil; Public 753, intro=-
duced in July 1942, approved October 21, 1942, which deals with importations
of industrial alcohol ~-- illustrate the piecemeal fashion in which this

problem has been attacked in the past, and also the delays which have resulted



from that piecemeal proceduﬁe.

In the last war, there was a long series of acts authorizing
the Government to requisition first this type and then that type of property.
Finally, virtually all types of property were covered. In enacting our
present legislation in this field, the Congress Qrewifrom this experience
the}obvious conclusion. The present requisitioning act is broad enough
to cover property of all kinds, The time has come when similarly all=-
inclusive legislation must be enacted in the whole field of international
movement of persons; property, and information so that statutory restrictiqns
appropriate to peacetime conditions will not interfere with the éffective
prosecution of the war.

It has been suggested by some newspapers that there might be a
long armistice after the war, and that until the formal declaration that
the war was over the President would have complete power to strike down
tariff barriers and to permit uncontrolled immigration into this country.
I can assure you that in asking for this legislation the President had no
intention of exercising the power in that way == or in any other way == s0O
as to remove cusﬁéms or immigration barriers for any purpose not directly
connected with our war effort. I am certain that neither new ncr later will
he consider using the powers granted him by this bill for any purpose other
than that for which they were granted to him. If there are any who are not
satisfied by this assurance, the obvious answér to them is that the Céngress
can at any time, irrespective of whether or nct the President has declared
the war to be over, terminate this Act by a concurrent resolution.

The Commander in Chief is requesting the Congress to give him the

power to eliminate, as the need arises, peace=time restrictions which



seriously hamper our war effort, The Congress, when it enacted the First
and Second War Powers Acts, recognized that total war requires that the
power of the Executive be made broad and flexible. Experience has shown
that a further grant of such power to the President is now imperative.

If the Congress realizes this, I am sure it will not hesitate to grant

to the President the power that he has requested,
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