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MODERNIZING FEDERAL FROCEDURE

Attorney General Cumings said, in part:

On numerous occasions T havs stressed thoe fact that "delay in the
administration of justice iz still the outstanding defcet of our Federal
judicial system." We, as lawyers, are under a continuing obligation to
bring our methods into harmony with modern needs, After 211, we sometimes
seem to forget thet the courts and the processes of justice are primarily
for the serviece of litigants, and not for the purpcose of supplying a forum
where the technicalities that arise in ingenious minds may have an arena
of their own,

I have long been interested, deeply interested, in seeing how
justice functions and wondering how it can be made to function better; and
I supposec that is what we all ought %o be thinking about, It strikes me
that a lawyer's relations with his elient are such as to give him an ex~
. aggerated notion of the inmortance of a particular pisce of litigation;
and we are not @isposed, either philosophically or as s matter of the ex-
penditure of time, %o give sufficlont consideration to the way in which
this great machine operates. |

I have felt that my position es Attorney Gemeral imposed a duty on
me to take an aetive port in the flght for judicial reform.

Tho anelysis that I was able to make led to thc conciusion that, for
the most pert, delays in work of the courts resulted from throe prineipel
causcs: first, a lack of gsimple wniform legal procodurc; second, a lack
of adeguate judicial personncl; and, third, a lack of administrative

machinery for the management of the business of the courts, To the task of



attacking each of these causes I addressed myself as well as I could,

Fortunately, due to a statute enacted in 1789, a uniform procedure
prescribed by the Suprems Court prevailed in the distriet courts in respect
of suits in equity and admiralty. On the other hand, as a result of the
badly concoived Conformity Act, chaos reignod in resvect of civil procodurc
for actions at law., Thero were 49 variotieos of procedure, verying from
common. lew pleading -~ with its ancient panoply of pormp and cireumstance, its
exactitude of reasoning that delighted the casuist -- to the most modern type
of code pleading. It would be superfluous to relate to this audience the
long and disappointing experiences of the American Bar Association in ean-
deavoring to secure the enactment of ar act of Cozgress which would repose
in the Surpreme Court powor t0 make uniform rules.

That struggle has horne its frult, It was not & useless struggle,
I always resent tho idca that any struggle In o good cause is ever s use-
less struggle. Thore may be disappointmonts, of coursc; there may be sot-
backs; +there may be perilods of disillusionment; <there may be times when
people say, what is all this worth® Bubt there is also = tims when those
who make the fight, those who keep the faith, will rejolce that they did
keep the feith, that they did fight for the .cause, énd that they never
surrendered to pessimism and defoat. So the fight of {the American Bar Asso-
ciation was not in vain., It was educational; Lt perueated tho bar, so
that theore was a great background of bolief and faith., It is truc the
Amorican Bar Associatioﬁ, in 2 moment of discouragoment at Grand Rapids,
officially gave up the fight, They said it could not be done, I got to

thinking about that, I am rather a believer in forlorn causes, anyway. It
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oceurred to me that it could be done.
Finally, taking my c¢ourage in my hands, I went to New York and mede
a gpeech on the subject at a meeting of the New York County Lawyers' Asso-
ciation. I remember very well that Mr, Boston was to preside (he was, as
you know, formerly prosident of the American Bar s8soclation), He came to
the station to mpet me and took me to his hotel, wherc he ministerod to my
neods and conc¢ouraged me in various delightful ways., Finally, he saild,
"ihat are you going to talk about tonight?™ "Well,™ I said, "I am going to
meko an-eppeal to have the Congross pass an act authorizing the Supremc Court
to make rulcs.m™ In a languld sort of way he said, ™Oh, yes, that is all
very well, but you will not get to first base,®™ Nevertheless, 1 mede the
speech, the audience applauded politely, and the Qampaign wes on, That
was on the fourteenth of March, 1934, and within about ninety days from the
date of that speech the bill was signed by the President of the United States.
I ought not to wear my hearit too consplcuously upon my sleeve, but
I think T may %ell you that the only reason I was able to get that bill
through is thet I am something of a politiclan, The lawyers hed not hendled
1t very woll. So T went up to Congress unarmed and alonc; I thought I
would not have any committoes. Tho minute you como to Congress with an im-
posing group of distingulehed lawyers who talk down to the mombers of the
comuittee, at that moment you are lost, I appealed to prineiple; I put
it on personal grounds; I put it on every ground I could think of. I used
good arguments and poor arguments, and, fortunetely, the bill went through,
and the twenty-five yeafs of struggle came to fruition. Since that time

the Supreme Court, aecting through a committee, and the Department of Justice,
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acting through a committes, have been at work on those rulos. They were
formally submitted to the Congress at the opening of the last session., That
session terminated, without adverse action, and the rules will becoms of-
factive on Septembor 186, )

I do not assert that the new Rules are pérfect. I do not suppose
that eny human preduet is perfect; but I say they record the groatest ad-
vance made in the administration of justice in half a century, The rules
are Simple; +they are direct; <they permit of the solution of legasl problems
with a minimum of techriecal diffieulty, If they need amendments or changes,
the Supreme Court will make thom, Exﬁerienco will dictate what modifica-
tions should be suggosicd, and very readily they will bec supplied. It is
even now intimated that the Suprome Court may keop a standing committee for
the purpose of invostigating complaints or suggestions that may be mado from
time to time, so that improvements may be mede as we go along.

Thore arc pcople who do not like thom, Oh,‘yos, thoro are old-
Teshioned people who do not like them., I remember when I ¢ams to the bar
in Connecticut, I had the fortune, the good fortune, of never having to
practice under the tommon law procedure. We had a code, There was an cld
lewyser in the town, a fine old gentleman and a good lawyer, too, who was
enagmoured of common law procedure, It wes just intricate enough to fasc¢in-
ate him, He used to come to see me and talk about it, and he would eritielze
what he ecalled "this new-Fangled pracﬁice act.™ Indeed, he exhausted the
vocaebulary of vitureraticon. I thought I would find out how long the new
practice act hed been in effect, found it had been passed twenty-five

yeors befére, yet it was still new to him, There are pecple with minds



like that, and you cannot do much with them, They are good fathers, fine
people, fine citizens; but whon it comns to moving on you have to move
either over them or around thom., Theoy are stili back in the Dark Agos,

By the Act of Fobruary 24, 1933, the Supreme Court was given similar
power in respect of procesedings in eriminal cases after verdict, A gap
still remains in the ruwle-making power of the Supreme Court that should be
bridged. I have reference to procedure in criminal ceses prior to verdict.

The situation in raépect t0o this branch of procedure is anomalous.
It is goveraed nolther by tho principles of conformity to state practice,
nor by the power to maikc uniform rules on the part of tho Supreme Cowrt,
Some points sre governsd by scattered, desvltory statutory provisions,

For others we must look to Section 7822 of the Revised Statutes.

Federal criminal procedure is governed by a strange admixture of
various Federal and state statutes and rules of comxon law as modified by
state constitutions and state legislaticon. To follow the tortuous ftrail of
modifications is ofton o trying task. TUnder such a systom there exists an
inevitable element of uncortasinty and delay. But oven if the trail through
the forest of modifications were e clocar one, 8till the Foderal courts would
not be free of the contangloments of ancicnt Eommon law procodurs,

I believe that the rule-masking power of the Supreme Court should be
extended %0 criminal procedure prior to verdict. Such az step would give us
a comprehensive, rounded system of judicial rule-meking, and all aspects
of pleading, practice and procedure would then bocoms uniform and would be
govorned by rules promulgated by tho Supreme Court,

The second need in connecction with tho improvement of the judicial

machinery was an increcase ir the numbor of judges. There are roughly 50,000
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¢ascs on the docknts'of thoe Foderal courts at all times. The new cases
that are filed approximatoly equal those that are disposed of, and con-
sequently thore is always & backlog of 50,000 undisposed of cases. Somp-
times the pregsure is in one district and sometimes in another; somotimes
a Judge is 111; sometimos, beoing human, he is not as industrious as wo hope
ho might be; whilo at other times he may be overwhelmod with work,

At my urgency a bill was enacted by the Congress last spring creating
twenty sdditional judiciel positions in various circults and districets in
which the need was most pressing. This weasure is almost as importeant as
the rule-meking power itself, because 1f you lack adequate men-power you
cennot administer justice, no matter what rules you have.

The other reform is still %0 be achieved. It has to do with the
administrative machinery of the courts. There is not an enterprise anywhsre
in America that could be conductod sugecessfully under thoe haphazard methods
characiterizing the business of the courts. Thore is no unifying force;
there is no contral focal point for the dissomination of information; thore
is no direqting power, What we need, of course, is arn administrative officer
for the Federal judleial system, eppointed by the Suprems Court and function-
ing under its supervision or the supervision of the senior ecircuilt judgss.
Such an official would serve fwo purposes, TFirst, it would be his duty to
devote his time and energy to assisting the courts to arrsnge their business
in an.efficient manner and devising ways and means to expedite the disposi-
tion of the cases on the dockets, He would go into the verious districte,
obgserve tho state of the dockets, and the manner in which they are handled,
gather information, and susgost improvements in methods.

The second purposc that would be servod would Lo the peorformance of
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such administrative dutics az the wreparation of the annual budget for
the courts; tho justifieation of that bvudget bofore tho apiropriation
committees of the Congress, the purchase of suprlies, the fixing of salarics
of clerks of cowrt and thoir assistants, the maintenance of quarters, and
the million and one dctails that portanin to administration. It is a strange
ancmaly that all these matters asre today handlsed by the Department of
Justice, The Attorney General should not have this authority, and personally
I do not want it. The Federal Judiclary is onc of the three coordinate
brenches of Govermment, and it was intcnded that it should be completely
divorced from tho exzeeutive and legislative bvranchus, The Judieisry, indeod,
is indepondeont in respocet of the deeision of cosos that comw before it for
determination. But its internal administrétion has been placed under the
control and supervision of one of the exscubtive denartments, and that, thse
department which is the meost frequent litigant in the courts. Complete in-
dependence of the judieiary, ineluding zdninistratlve independence, is the
end for which I believe we should strive.

The bill to create zn ndministretive offlco Tor the courts, to be
lieaded by a diroctor, was drafted at my direction and was lntroduced at
the last session of the Congress. It was favorably considered by the Senate
Judiciery Committec and by the House Judiciary Cormittec, buy in some mystori-
ous manner 1t became “siuck on the ways." Wo have not beon able to got the
moasure roported out. High officials of tho Amcrican Bar Association have
helped in the various roforms thet I have beon discussing. I am grateful
for their genorous cooperation and for the cooporation of the Association.

After all, therc is little diffcronce of opinion among the foremost lawycrs



-8-

of Amorica on those mattors, In time wo shall achiove the roform that I
heve just discussed. When we shall achiove it, I know not; but I know
that somchow, asome day, it will be the Jaw of the United States.

We love the profession; we love the practice of law; we believe that
it is a vital part of the life of America; and we ought to use every
power that we have so to sdminister justice that the heartbreaking delays
that have been traditional since the days of Shskuspeare should not exist
in a modern state. We are so accustomed to dolay, it is so much a part
and parcel of our experience, that we have almost ceased to be shocked by
1t; and yet the delay in the administration of justice is ome of tho
shocking things about Ameriea,

I feel very deeply about these things, I feel deeply about them
not only because I am a public official in a particuler position, but becsause
I am a citizen of a country that T love and becouse I sm a member of a pro-
fession whose honor I cherish, I want to see our profession recapture, as
it were, somgo of the spirit of the spacious days when it led the thought
of America, That is en ideal that any man may worthily cherish for his

choson ¢alling,



