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I am privileged to appear before this Subcommittee in support of
S.J. Res. 1, a proposal which would amend the Constitution in order
to remedy two critical deficiencies. The proposed amendment would,
first, clarify the situation that would exist in the event that the Pres1-
dent should become dxsabled, and second provide a means. for filling
vacancies in the Office of Vice Presxdent SN

The Subcommxttee may recall that m 1963 I tesufxed on. several
proposed amendments to the Const1tut1on relatrmg to cases where the
President is unable to discharge the powers and duties of his Office.
Last year the Subcommittee continued its efforts and approved a bill
identical with'S.J. Res. 1which was passed by the Senate. Since the
Subcommlttee has already made a comprehensive study of this matter,
I shall do no more today than to state fairly briefly what we understand
S.J. Res. 1 proposes to do and what the Department's views are re-
specting it.

‘At the outset, before conszdermg the specific provzslons of S J. Res.
1, I want to reaffirm my prior posxtxon that the only satisfactory method
of settling the problem of presidential mabﬂzty is by constitutional amend-
ment, as S.J. Res. 1 proposes. The same of course is true of the prob-
lem of filling vacancies in the office of Vice President. I recognize that
there are dxstmgmshed scholars ‘who are of the opinion that Congress has
power to act in the matter of presidential inability under the ''necessary
and proper" clause (Art. 1, sec. .8, clause 18), and that a statute would
therefore suffice as a solution. There is, however, equally distinguished
opinion, mcludmg that of the last three Attorneys .General, for the
proposition that the problem can be adequately resolved only by consti-
tutional amendment. "And as a practxcal matter, . if what we want is to
assure continuity in Executxve leadershxp -- and if what we want to a.vcud
is uncertainty, confusion and. dxs sension a.t the very time of crisis --
then'in my judgment a statute would not prov1de a satlsfactory solution.
So I fully agree wzth the constmtutmnal amendrnent route marked out by
‘5.J. Res. 1. :

' The Problem of Presidential Inability -« .. .. "..

‘Article II, sectionl, clause 6 of the Coﬁsti.tu-tfien-pfpvides as
follows:

"In Case of the Removal of the President from Office,
or of his Death, Resignation, or Inability to discharge the
Powers and Duties of the said Office, the Same shall devolve



" on the V1ce lsresxdent and the Congress may by Law

provide for the Case of Removal Death, Resrgnatmp

or Inability, both of the President and Vice Presrdent.
. declaring what Officer shall then act as President, and .
o ‘such Officer shall act, accordmgly, until the stabxlrty,‘- o
o removed ora Preszdent shall be elected " i L

N

It 1s generally agreed that th:s provision no longer poses any legal
problem in the event of the death of a Presxdent. As a matter of }us-
itoncal practzce. first estabhshed by John Tyler and followed hy seven
other Vice Pres:dents. the Vice Presldent becomes Presldent in: such
a contingency. Section 1 of S. J. Res. 1 confirms this practxce in the
case of death and extends the same principle to the case of removal of,
or resignation by, the President. Under section 1, therefore, the
Vice Pres1dent wouId become Presrdent and be, sworn in as President
in the event.of the la,tter s rernova.l death or resrgnatmn. I.can see-
no obJectxon whatever to secnon l e o ; L e

With respect to the problem of presrdentral ;nabrhty, there is no ,
'sxmrla.,r settled practlce because, of course, so far in.our hrstory no
Vice Presxdent hag ever exercxsed the powers and dutxes of the Presi-
dency during : a penod of Presrdent;al 1nab1hty It is true that the ,
1dent1ca1 E1senhower Nxxon, Kennedy Johnson, Johnson-McCormack
and Johnson Humphrey understandmgs as to these matters, supported
as they are by the views of the last three Attorneys General ‘have gone
far toward esta.bhshmg a settled pract.rq:e. These mformal understand-
“ings, however, ,Ieave much to be desxred as a means of resolvmg such
fundamental questrons, and in any case they make no provzsxon for the
srruatxon that would exist J,f the Presrdent and Vice Presxdent were to..
d1sagree on the quesnon of mabzhty Accordmgly. it is clear that wha.t
we need at this time is a lasting and complete solution to the key ques-
tions which are apt to arise under.the ambiguous language of Article II,
section 1, clause 6 of the Constitution when a President suffers inability.
The first is whether, it is the Office". of the. P,,resxdent or the "Powers
and Duties" of that-Office,- whrcir"devotve ~upon'the Vice President in the
event of presrdentral mabxhty\. . Ttre second;is who .shall raise the ques-
tion of "Inability" and make the determination as to when it commences
and when it terminates.
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The great rna_]orxty of const:.r.utxocnal scholars have expressed the
opmxon that upon a determmatxon of Preszdenual mabxlxty, the Vice
President succeeds only temporarzly to the powers and dutxes of the
office a.nd does not permanently become Presldent. This has been the
unanimous view of Attorneys General of both Repubhcan and Democratic
administrations for at least the last decade. Smularly, the majorlty of
scholars are agreed that the Vzce Preszdent has constitutional authority
to make the initial determmatlon of Presxdentxal mablhty, and tha.t the
President has the authorxty to determme when his inability is at an end.
My own judgment and. that of 1 many Attorneys General is that this is so.
However, enough doubt has existed on.these subjects in the past that
several Vice Presidents have been deterred from’ actmg as Presxdent
when the President was temporanly disabled. ‘As you'will recall, this
happened most dra.matmaliy dunng the prolonged illnesses of Presidents
Garfield and Wilson, when'the ‘country was left without leaderslnp and
decisions were made, to the extent that they weire made at all, ina
questionable manner.

The events of the last decade show us all too clearly how quickly
disability can strike, We cannot afford to assume that our good fortune
in the past will’ contmue in the fature.: If a similar tragedy" should occur
while section 3 of S. J. Res. 1 is m effect, it would not only fix beyond
dispute the status of the Vice Pres:dent as Actrng President when he is
discharging the powers and duties of a disabled President, it would also
give the President a firm constitutional guarantee that he could reassume
these powers and duties as soon as his inability has ended. On this basis,
a President who is sick, or about to undergo an operatxon which will
temporarzly 1ncapac1tate him, will not hesitate to announce his inability,
nor will a Vice Presxdent be unduly slow to act if an emergency situation
of this kmd demands it.’ ‘ ‘

The: extraordmary situations -- where the President cannot.or does
not declare his own inability, or where a’ dxspute exists between the
President and Vice Presxdent as to whether mabxhty exxsts -- are covered
by sections 4 and 5 of S. J. Res. 1.
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.sume the powers and duties of his: offme.

Section 4 provides that if the President does not declare
his inability, the Vice President with the written concurrence of
a majority of the heads of the Executive departments (_i_._e_. , the mem-
bers of the Cabinet) or such other body as Congress might by law
provide, may transmit to Congress his written declaration that the

Presxdent is disabled, and immediately assume the powers and
. -.;dutz.es ‘of the ofﬁCé ‘a8 Alcting: President, . Sectxon 5 provides that
Ethe Presxdenf can reésurne dhe pawers. and duhes of his office by
T,’_ﬁ't;ansrn1tt1ng to the Congress his written declara.non that his: ‘in-
;;,,:__;abiltgty has ended. If, however, the V:ce Preszdent does not agree
.. that ‘the President's inability has ended sectzon 5 further prov1de8
"_,"‘that the Vzce President can, .with the. wntten concurrence of 4
,"magonty of the heads of the Executwe departments or such other
. body a8 Congress might by law provide, within two days 80 advise
' ";Congress.’ Thereupon Congress would bg, reqmred u'nmediately to
K decide the issue. A two-thirds vote of both Houses would be

neces sary to keep the President .out.and permzt the Vice President

. to contmue to act as Acting President. - If the Vice President could
A ;not muster a two-<thirds vote .in. .each, House in favor of a determi-

natlon of contmumg presidential; mab111ty, the President would re-

.k

IR

" As the Subcommittee knows all too well, » the factual
situations with which S.J. Res. 1 is designed to deal are numerous
and complex._ Inev1tab1y, therefore,. some aspects of S.J. Res. 1

. .wlll raise problems of ambiguity for some observers. In order
. to assmt in mmzmxzmg any such ambiguity, 1 would 11ke to set
.forth the mterpretatlons I would make of the. proposod amendment
. in several difficult areas so: that the Snbcommutee may héve an
Y opportumty to cons1der whether clanﬁcanon is needed. .

RN o ‘f“"'i I
e i

Fzrst 1 assume tha.t\ in: usa.ng the phrasé magonty vote

L of both'.Houses of Congress'..in~sectign 2, and "two-t:hn'ds vote of
... both’ Houses" in section 5, what-is mgant is a majonty and two-

thirds vote, respectively,:of -those. Me.mbers in each House pres-
ent and voting, a quorum being present. . Thzs mtergretatwn

... would be consistent with long-standing precedent (see, e.

Mzssoun Pac. Ry. Co. v. Kansas, 248 U,S. 276 (1919))

S ey
Second I ‘aséume that- the procedure established by sec=
tion 5 for restoring the President;to the powers “and’duties of his
Office is applicable only to instances where the President has been
declared disabled without his consent, as provided in section 4; and
that, where the President has voluntarily declared himself unable

-4 .
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to act, in‘accordance with the procedure estabhshed by section 3,
he couldirestore himself unmedmtely to the poWers ‘and duties of
his Office by declaring in writing that hls mabl.hty hasd ended. The
Subcommittee may wish to consxder whether language to insure
this interpretation should be added to Section 3}

Third, I assume that even where disability was established

- originally pursuant tGgéction 4, -the President.could resume the

powers and duties of his Office unmedmtely with the concurrence
of ‘the Acting Presxdent, and would not be obliged to await the ex-
piration of the two- day per;od mentmned in’ secuon 5.

Fourth, I assqme that transm;sszon to the Congress of the
written declarations referred to m sectxon 5 would, if Congress were
not then in session, operate to convene the Congress in special
session so that the matter could be 1mmed1ate1y resolved. In this
regard, section 5 might be conatrued as nnphedly requiring the
Acting President to convene a Specml sessxon in order to raise an
issue as to the President's 1nab111ty pursuant to section 5.

Further in this connection, 1 assume that the language
used in section 5 to the effect that Congress ''will immediately

"~ decide'' the issue.means that if a decision were not reached by the

Congress immediately, the powers and duties of the Office would
revert to the President. This construction is sufficiently doubtful,
however, and the term "immediatelj“'ia sufficiently vague, that
the Subcommittee may wish to consider adding certainty by includ-

'ing more precise language in section 5 or by taking action looking

toward the making of appropriate provxsmn in the rules of the.
House and Senate, : . )

In my testimony during the hearings of 1963, I expressed
the view that the specific procedures for determining the commence-
ment and termination of the President's inability should not be
written into the Constitution, but instead should be left.to Congress

" 8o that the Constitution would not be encumbered by detail. There

is, however, overwhelming support for' S.J. Res. 1, and wide-

" spread sentiment that these procedures should be written into the

Constitution. The debate. has already gone on much too long.
Above all, we should be concerned ‘with substance, not form. It

is to the credit of S.J. Res. 1 that it prov1des for immediate,

self-implementing procedures that 'dre not dependent on further
Congressional or Presidential action., In addition, it has the ad-
vantage that the States, when called upon to ratify'the proposed

-5 .
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amendment to. the Constitution, will khow prétisely what is intended.
In view:of these reasons, supporting the-methaod adopted: by,S,J. Res, 1
I'see no reason to insist:upon.the preference I ‘exp;'essed in 1963 and
dssert no ob_}ectzon on that ground. G Th o wnll apiln e

PR PR .
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'5.-F1111ng the Vacancy in the Office. of Vice President.:

LUTITNB L gmeny G 1‘:~‘.~.I\.-

o Related ta the problem of preszdennal mabﬂuy is the equally

critical problem of a.vacancy in the Office: of Vice President. Too

often it is overlooked that the country has been without a.Vice Presi-
dent sixteen times -- in almost half of the 36 Administrations in the
history of the Nation.. In an-age.marked by:crisis, we can no longer

- afford-such a gap in:the high comnmand of the Executive Branch of the

Government. Today more than ever, the working relationship be-

-tween the President and Vice President has become increasingly
. close; the burdens of:the Presidency and the exigencies of our time
leave no other alternative. The need is therefore manifest for a

constitutional amendment to aésure that-the Office of Vice President
will never again remain vacant.
" In my opinion,:'S. J. Res.! 1 embodies a highly satisfactory

solution to this-problem. :Section.2 would amend the Constitution to
provide that whenever there is:a:vacancy in the :Office of Vice Presi-

- dent the President shall:nominaté @ Vice President who.shall take
ofﬁce upon confxrmatmn by a ‘ma;or:ty vote of: both Houses of Congress.

e y..

Lot LR

Permxttmg the Premdent to. choose the che Preazdent,

feubject ‘to congressional -approval, .in;the event of a vacancy in that

Office, will tend to insure the selection of an.associate in whom the
President has confidence, and with whom he can work in harmony.

.~ Participation by Congress: in; the procedure should help to insure
.. that the:person selected would be. broadly acceptable to the peoPIe
'of the Na.txon. e colioan T Ly v S

St e g

- At th1s time, I wish -to pay.-my. reSpects to the Members of

~this Subcommittee, whose: .combined effort.and scholarship have re-

sulted in this important measure.. . :Also, I wish to commend the
Special Committee on Presidential Inability of the American Bar

‘Association, and similar committees; of State and city Bar Associa-

tions, who have in recent years helpedito'focus .attention and to rally

“public support for resolving these:problems promptly.
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It seems clear that S.J. Res. | represents as formidable
a consensus of considered opinion on any proposed amendment to
the Constitution as one is likely to find. It may not satisfy in every
respect the views of all scholars and statesmen who have studied
the problem. For that matter, I doubt that any proposal could ever
fully satisfy everyone in this troublesome area. But, it seems to
me evident that, as President Johnson said yesterday, S5.J. Res. 1
"would responsibly meet the pressing need . . . .,

I understand that 47 State legislatures will be in session
this year. Given the opportunity, I believe that many of these State
legislatures will be able to ratify the necessary constitutional amend-
ment if Congress acts without delay. I earnestly recommend such
action.



