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Address by o
ATTORNEY GENERAL NICEOLAS deB. KATZENBACH
before the
NATTONAL INDUSTRIAL CONFERENCE BOARD
Waldorf-Astoria Hotel, New York City

12:30 p.m., Tuesday, September 20, 1966

Chairman Helm, Sir Thomas, Members of the National Industrial Conference
Board: : :

I hope ‘bhat none of you has come to this luncheon in anticipation of
a great debate in either the traditions of the United States Senate or the
Oxford Union. The harsh truth ie that this fight i1s fixed. The terms of
debate are collusive. And the restraint of competition between Sir Thomes
and mysel.f is deliberate. .

The authorities are envieble stage-managers. In selecting Sir Thomas
they have chosen a voice of reasson as well as a man of exceptional fore-
sight. Sir Thomas sent me his address six weeks ago. I hardly did as well
by him, but my words will not come -as complete surprise to bhim eilther. I
doubt, therefore, that you will find any gladia.torial over‘bones in our
remarks. Indeed the program announces this as a "colloguy.” :

I must depart in only one particular from the careful brief I was given
by the management. Sir Thomas and I were cautioned not to be splenetic or
antagonistic--advice easy to follow--but we were also entreated to cleanse
our language and avoid as much es pogsible such emotive terms as "antitrust.”

I fear that as Attorney General this would require excessive self-
abnegation. For to discuss business size and national economic growbh
involves centrally an appraisal of our antitrust policy. I will, prom:lse ’
however, to avoild legaliers which wopld only lose you~~and me--in g
trackless Jungle. ,

I.

I think it fair to say that a strong antitrust policy has not won
universal acceptance among leaders of our business community. The President
of the United States Chamber of Commerce has recently called the anti- :
trust laws "outmoded" and added that présent policy "works at cross purposes
vith economic objectives of maximum growth and efficiency.” 1/
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Fortune Magazine argues that our attempt to prevent undue concentra-
tion in a market "frustrates the natural tendency of business to adjust
to changes in technology, merchandising, finance, and corporate organiza-
tion by growing bigger and by mergihg." The net effect, according to
Fortune, is to impede innovation and progress. 2/

Others have argued that to prevent mergers that unduly incresse market
shares of the merging firms may discourage firms from growing in size, and
this may impede technological progrees.

The editors of Fortune are heirs to a distinguished blood line of
economic scholarship. I am sure, for example, that their views were
bolstered by a magisteriasl text, Recent Economic Changes, by Professor
David Wells of Harvard, who wrote:

Society has practically abandoned--and from the very
necessity of the case has got to sbandon, unless it proposes
to war against progress and civilization--the prohibition of
industrial concentrations, and combinations. The world demands
abundance of commodities, and demands them cheaply; and experience
shows that it can have them only by the employment of great capital
upon the most. extenaive scale. RN .

Professor Wells likely would agree, too, with the observation by
George Gunton, that "the concentration of production capital" 1s "the most
effective, 1f not the only means of remedying . o e [a,] constant social
calamity.’_y , A

‘What Professor Wells wroté--in 1889, and what Mr. Gunton wrote--in
1899, obviously lack no adherents today. But it must be admitted, at least,
that the enforcement. of our antitrust laws has been less than & "constant
social calamity." ; :

‘This en.forcement has not prevented what, by a.ny historical test, has =
been an as’oon:lshing record of economic progress. . We may rightmlly suspect
that antitrust has made an aPfirmative contri‘mition to this program. :

. To say this does not, of course, dispose of the argument. There have
indeed been, dre.stic cha.nges in our economy since the Sherman Act ‘was’ paesecl _
seventy-five yea:rs ego- N o L

--Our nationai income in terms of current prices has grown twelve
times. . . . .. , : :

--'I‘he businessman of today is far more perceptive » knowledgeable , and |
sensitive "to the public ifterest, than his predecessors. Lo _ o

--Throughout the managerial community, the ecomomic role of innova{:ion -
and the introduction of new processes and products is much more fully
appreciated.

In shor'b, the tre,ditiona.l arguments against a strong a.nti concentration
pol:lcy have been shown to be wrohg when ladd- ageinat economic patterns of
the pagt.. But .surely it is rationdl now to a,sk whether the reinca.rnafiona
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of the old arguments might not have new relevance, against the greatly
changed economic patterns of the precent. Is it not possible that the
argumenta have thus acquired & new, percuasive, reépectabllityi

Respectable they surely are. Persuasive, in my opinion, they are
not. And T would like to spend & few minutes telling you why.I believe
_concentration cannot be Justified-any better: nOW‘than it wae 70 years
ago. Then I -would like to explain why I‘believe not’ only that these
positive justificationc are false, but that concentration has & negative
o impact on economic growth . .

II.

, There seem to me to be five principal arguments in the modern caee
for concentra;ion. Let me consider each of them.

‘l. Efficiencv

First, it ie argued that mergere, by producing bigger companiee,
produce more efficient companies. "Rezember Henry Ford and the asgembly
line" one hears. A merger, it is claimed, like a marriage, allows two
to :live more. cheaply than one. Thus, by preventing mergers when they
increase concentration substantially, the antitrust laws obstruct the
provision of cheaper goods to the American public.

The trouble with thie argument is that it doee not square with the
facte, What economic evidence there ie on the subject 2/ suggeste that
many firme in concentrated industries are far larger than pecessary to
produce goods at the lowest poesible costs

- In other wordes, most industries can easily sustain many competing
firme, each using assembly-line production techniquee. American markets
tend to be large enocugh to allow firms to enjoy &2ll important efficiencies
of size, without dangerously restricting the number of competitors.

, If economies of scale ascended in proportion to size, one would ex-
pect to find large firme enjoying higher profits. And yet, one study
shows that, in general, profit ratees of medium-sized firms are as large
ae those of giant firme. §/ There is little, if any, evidence justifying
concentrated mArkets on the grounds of economic efficiency.

Moreover, we should keep in mind that while the antitrust laws do
indeed prohibit some mergere, they do not prohibit any firme from growing
internally. This route is explicity left open to insure that firms can
achleve those economies and efficiencies they may find in large size. It
1s difficult to believe that significant economies will long go unrealized .
because a particular merger has been prohinited. '

2; Reeearch and Development

A second argument for concentration'is the fregent plaueiﬂle claim
that large firm size and monopoly are necessary to support creative and
efficient research.
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We are told that today‘s inventor no longer liveg in & basement or
wears 8 green eye shade. Rather, he ie the well-trained, éfficient
gcientist--a member of a research team working in the laboratory of a
large corporatiocn.

Paying him and hig" colleaguee to look for new plastics or electronic
devices, or to turn a drawing board idea into & marketed product, ies an
expensive bueineEs Thueg a corporation must be large indeed, it is added,
to pay for the cteady research underlying Schumpeter's "gale of creative
destruction” which represents the pinnacle of modern capitalism'e achieve-
ment.

Statistical evidence supports the view that small firms are less
likely to engage in reeearch than large firms, 1/ but most markets in this
country are big enough to support meny large competing firme--they cen
even support several giants. Since markets are likely to become concentrated
only when large firme are replaced by giants--or glants by super-giants--the
crucial question is not whether large firms conduct more or better reseerch
than small firms, but how large firme compare with giants and with super-
giante. 8/

The best evidence strongly suggests that firms simply do not need to
be immense to support an adequate research establishment.

When Edwin land developed his revolutiorery camera, the Polaroid
Corporation was not an industrial giant with vast research facilitiles.
It was & million-and-a-helf dollar firm specializing in sunglasses.

The Xerox Corporation is not founded on the products of extensive
leboratories. Rather, its success began with a gamble made in 1955 by a
sm8ll Rochester, New York firm on the invention developed by Frank Cerlson
in hie New York City apartment.

And the oxygen converter--a pathbreaking advance in steel menufacturing
wae not promoted by one of the ateel gilants. It was first put to use in
a very emall company and then adopted in two of the smaller steel corpora-
tions.

Indeed, it has been found in repeated studies that among firms which
undertake research, the laboratories of the smaller firme tend to be ae
large and productive as those of their larger rivals. 2/ In fact, & recent
study of the drug industry concludees that once drug firme grow pacst a
moderate size, their research techniques seem to become more cumbersome,
for their research and development has proved less efficlent and fruitful. ;Q/

In the chemical, petroleum, and steel industries, too, there iz great
evidence that the inventive output per dollar of R&D expenditure generally
is lower in the largest firme then in large and medium-sized firms. ;l/

The popular belief that we must pay the price of increased concentra-
tion and reduced competition in order to buy effective and efficilent re-
search appears to be almost weightless.



3. Managerial Scarcity. " R e i

A third modérn Justification Por concentration ié the cls,im that
mergers put to their most efficient use at-lemst one very important
ingredient in the production of each and every product—-managerial brains. o

As you gentlemen well know, talent is scarce, end a talented manager
should not go unused. The large size of this audience, however, which
itself is only representative of a much larger array of talent, strengthens
the view that good management is not so scarce. Surely it is not so scarce
that 1t can only be achieved by permitting levels of concentration well
beyond what other economies of scale would dictate.. :

If ore of ‘the firms in a . proposed merger has bad ma.nagement, ite,
salvation most obviously lies in seeking new executives. - I suspect it
1s ‘the rare situation in which the only way to buy good management is to
buy a competing company. The Yankees, for example, didn't merge with the
. Twins; they fired Johnny Keane (and discovered their. problem wasn't -
menagement at all).

Even 1f there were shortages in managerial talent, we have plainly
entered into a generation of superb manageriel training, not only in the .
splendid schools of business administration, but glsoc in the growlng array-
of sabbatical and mid-career programs being conducted around the country.
(Indeed, some businessmen are even willing to concede the educational
benefits that accrue from vorking for a time in the government.). '

%, Improved Competition.

As the fourth argument on behalf of concentration, we often hear two
companies contend that 1f they are allowed to merge they will be a'ble to
eompete better with the industry leacler.

This argument is frequently made and sometimes it has merit. There
are occasions, for example, when a manufacturer can demonstrate overriding
advantages of a conglomerate merger with a large enterprise.

It 18 not the policy of the Department of Justice to oppose aJ.'L mergers.
Indeed, we go to court to oppose only sbout 20 of the 1,000 mergers con-
sumated each year, some of them 1nvolving very large companies indeed.

Generally, however » when the ma.,jor Justification ralsed by merging
companies 1s that they would be able to compete better against an 1ndustry
leader if they merge does not withstand analysis.

If the two firms are basically inefficlent, it is difficult to see
how a merger can cure their problems. Second, as I have already suggested,
if the merger is so substantiel as to be anti-competitive, it also would
exceed economies of scale, and enly rarely would it be necessary to achleve
savings 1in production costs.
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Third, if we allowed the second and third firms in an-industry to
combine in order to compete better with the largest firm, we should also
have to ellow the fourth, fifth and sixth largest firms to combine to do
the same, and so on. We might soon discover that a competit;lve,i.ndustry
containing twenty firms had been turned into a nen-competitive ore con-
taining only two or three. :

5. Saving the Community. °

The £ifth and final argument on behalf of concentration-is that.a ' -
merger with competitors will :bring great benefite to the community con-
cerned. The argument usually takes the following form: . - . - A

Company A, which 1s.in a weak or failing condition, would like to. sell
out to a large competitor; B. Company A, and the community in which A 15~
located, ergue that the sale should.be allowed, even if it lessens competi--
tion, for sale to B provides the strongest possibllity that A will not be B
shut down with g consequent loss.of jobs and general hardship to jbpe‘coz_n_-‘
manity. .

I believe that we should reject this argument for seversal reasons .
First, i1f A 1s actually failing, the antitrust laws do not forbid its sale,
though they might require A's owner to try to sell to other firms befo‘rg
he sells to A's largest competitor. ‘ oL o ‘

Second, the sale of a weak but not failing company to a large fg.rm, in
the same industry might not, after all, save the jobs of A's employees.
If A were in such rocky condition, the buying company might well decide
to close down the plant.

Finally, if fear of unemployment justifies an anticompetitive merger
in one community it Justifies such mergers in all similar communities ..
To accept such a justification therefore may well reduce competition--and
employment--throughout the country. : S

In the short run as well as in the long run, a reduction in competi-
tion tends to produce higher prices, lower sales, and thus lower employment
for the industries concerned. It makes little sense to pay 60 ndgh a
price for so uncertain and unlikely reward.

To summarize my response to all five arguments, then, in the United
States an easy acquiescence in mergers which significantly inerease .
concentration 1s not necessary to economic efficilency or to a lively
rate of technological innovation and progress. . )

III.

A harder test of antitrust policy is the specific one ralsed by the
title of this eolloquy. Does a strong policy against concentration in
fact actively promote economic growth and progress?
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There are traditional reagons . for believing. that “thig 1is so. There
are also, I suggest, some never patterns in our- economy which ‘suggest the
continued, perhaps even increased validity of the type of anticoncentration
pollicy we are pursuing. ‘ :

The traditiomal premise of our policy 16 that .competition leads to an
economlc system more efficient end productive than any-other, ‘Both theory
and experience teach us that when :a market becomes highly f,qqpqentrat‘gé,
the intensity and effectiveness of competition are reduced, 12/ - Thus,
by preventing the development of concentrated markets,.we expect by and
large to achieve better market performance. S R

The fact that lack of :competition produces lazy industr les, Just as
lack of. exercise produces flabby executives, can be easily observedt..,_

A recent study has exemined the popularly held belief that Americen
firms are more productive than their European counterparts because they
enjoy better technology. - It concludes, however,. that "in most industries
the best British firms .equal the best American in efficiency. The real
difference between the two.nations' industries is.in the average f im.
The average. American firm is usually much closer to the best commercv?-alr :
Practice. than is the.average British firm.” 13/ = o -

" The. author of this study goes on to suggest that a major reason for
this difference may be that American firms are likely to be more competitive
than ‘those in Britain, and inefficient American firms are more likely to
get pushed to' the wall. He concludes that "in America the prevalence of
competitive behavior tends to meke industrial resesrch compulsory for all
once it gets a foothold in an industry. In consequence, corporate research

is far more common in America." 1k/

I'do not mean to 'suggest that all unconcentrated ‘industries are more
competitive than all concentrated industries. Some industries. remain .com-
petitive despite the ‘Presence of only a handful of firmg. I do meen .
to suggest that, as a general rule » increased .concentration tends to remove
‘the competitive goad to ‘industrial vitallty. . AR

Antitrust law, like all law, to be workable and tolerable must operate
by means of general :rules. The benefits of -a_general rule prohibiting -
mergers that significantly increase concentration heavily outweight, in my
oplnion, any inhibitions, eny injuries that such a rule might impose in.
exceptional cases.:: .. : = P .

So much for the traditional appraisal of the evils of concentration.
There is, in addition, & less traditional argument for & strong antitrust
policy against coneentration--that such & poliecy halps to promote economic
growth by meking inflation eagier to comtrol. \ _ o
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In essence, the argument is, first, that concentration may add to
inflationary pressures because of the power of concentrated industries
to set prices relatively independent of market factors and second, that f}
by meking inflation more difficult to control, concentration ‘can interfere
‘with full employment and rapid economic growth.'

If industries in our economy are concentrated or tend to. become
concentrated, inflationary pressurés may be increaséd in .several vays.
Firms in concentrated industries tend to cooperate in exercising shared
monopoly power, and- this ensbles them to push up prices even when costs
are steble and demand does not exceed supply. 15/ Increasing ‘concentra- \
tion 1n an industry thus may well be accompanied by 1ncreasing prices even
vwhen excess demand does not generally exist. ™ -

Further, the fact thdt an industry is concentrated can act as & brake
on any tendency for prices to fall. For example, ircreased productivity
or other factors may well lead to lower costs. But these do not then as
readily reeult in lowered prices as in non-concentrated-firms .

. There is, finally, some reason to believe that the higher profits
earned by firms in concentfated industries becomes a target for labor wage
demrands higher than increases in productivity may justify. It is easler,
at the same time, for firms in concentrated industries to:-pass on the
costs of wage increasses to the public. lk/ And these wage increases
have a broader effect because of the pressures they create for the leaders
of other unions, in non-concentrated 1ndustries, to seek parallel gains.

Concentrated markets are not the mador factor responsible for 1nflation
in the American economy. I do believe, however, that they play & significant,
if complex, role in almost all modern 1nflations--a role that promises to
become increasingly important. : B PR

Insofer as concentration contributes to inflation, it tends to retard
economic growth. Costly experience has taught.us -thet the environment
most ‘conducive to rapid economic progress is not characterized either as
inflationary or deflstionary--it is one free of both significant unemploy-
ment and rapidly rising prices. The dislocations caused by inflation and
eny excessively deflationary reactions that it may provoke can well restrict
the rate at which our economy expands.

There 1s then no question but that “inflation must be controlled. As
President Johnson observed in his recent message to Congress, "Inflation
imposes & cruel and unjust tax on all the people .. . When total sperding
rises more rapidly then the economy can accommodate--when business invest-
ment creates undue pressures--when armed conflict overseas imposes new ¢
burdens on government--then we must be willing to shift into lower gear
and reduce inflationary pressures.” S :

The President's recommendations to defer and to reduce federal
expenditures and to suspend temporarily the investment tax credit are
designed to distribute the burden of anti-inflationary measures more
equitably. And they are designed to control inflation while at the same
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time maintaining an economy which operates at full capacity. In short,
these recommendations seek to combat the harm that inflation can cause
individual Americans and the nation as a whole in our search for rapid
and orderly econcmic progress.

The case I am meking today is the case for antitrust and for our
attentive policy concerning mergers. I submit that the task of controlling
inflations is easier and will be easier in the future if, through persistent
efforts to desl with the problems of market power in the Antitrust Division,
we continue to contribute to the reduction of conditions of concentration.

My conclusion is simply that as our nation's economy expands and as
technological progress becomes increesingly important, we have need more
than ever to adhere to the 75 year-old still salutary, principles embodied
in our antitrust laws.
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