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A matter of serious concern to the people of the country is the 

problem of what happens when a President is unable to discharge the 

powers and duties of his Qffice in case of illness ot' other un~xpected 

enlergency. There is agreement that there should be clarification 

and improvement of our constitutional system relating to such in­

ability. The 'question is what is th~ most desira~b1e and appropriate 

procedure for accomplishing this objective. 

After careful study, I believe that action to a.mend the Consti­

tution is necessary to elinlina.te uncertainty a...'ld to provide for the 

orderly conduct of Govermnent in time of future crises due to a 

President's inability to act. The plan which the Administration has rec­

ommended for fav9rable consideration by Congress! believe provides 

a workable and satisfactory solution. 

The Administration Plan is atta-ched as Appendix 1. Permit me 

briefly to describe its principal provisions. 

A major provisi.on of the plan is to make it abundantly clear that 

in event' of a President's inability, the Vice President would serve only 

as Acting President, and only during the continuation of the Presidential 

inability. The Presid~nt would resume the exercise of the po\vers and 

duties of his office as soon as he was again able to act. In the event of 

a President's removal from office or of his death or resignation, how­

ever, the Vice Pre sident would become President for the balance of the 

President's term. 
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The plan makes provision for two types of situations involving 

Presidential inability. 

First: If a President should become unable to discharge the 

powers and duties of his office and so declares in writing, then the Vice 

President would become Acti.ng President for the period of inability. 

Vvhenever the President is again able to act, he could so declare, and 

he would thereupon resume the powers and clilties of his office. This 

provision would probably take care of most cases of Presidential in ... 

ability. 

A second type of situation might arise, however, in the event 

that a President is unable or unwilling to declare his inability. The 

plan provides in such case that the Vice President, if satisfied of the 

President's inability and upon approval in writin&. of a majority of the 

heads of Executive Departments who are Members of the President's 

Cabinet, shall discharge the powers and duties of the office as Acting 

President. vVhenever the President the l"eafter again becomes able to 

discharge the powers and duties of his office he may reassume them by 

declaring in writing that his inability has terminated .. 

You will note that the plan proposed by the President last year 

would be substituted for part of paragraph ,six of Section 1 of Article II 

of the Constitution. The whole of said paragraph in the present Consti­

tution reads as follows: 



"In case of the removal of the President from office, or 
of his death, resignation, or inability to discharge the 
powers and duties of the said office, the same shall 
devolve on the Vice President, and the Congress may by 
Law provide for the Case of Removal, Death, Resignation 
or Inability. both of the President and Vice President, 
declaring what Cfficer shall then act as President, and 
such Officer shall act accordingly, until the Disability 
be remov~d, or a President shall be elected. II 

The portion of such paragraph for which the new proposal is a substi,... 

tute is underlined in this statement, 

1. "vhy Action is Needed 

Strong disagreement prevails today concerning the status and 

tenure of a Vice President during the inability of the President. Dis­

tinguished students of the Cons titution have contended that a Vice 

President would merely act as President for the duration of the inability. 

Othe.r re spected students of the Constitutipn have arg'ued that a Vice 

President would actually become President and replace the disabled 

President for the remainder of the te rm. This difference in opinion 

respecting a Vice President's status and tenure during a President's in­

ability fully demonstrates the compelling need to remove the existing 

doubt and confusion once and for all. 

Soon after President 'filliarn Henry Har~isQn died in 1841, 

Senator William Allen of Ohio objected to establishing the precedent of 

• 
a Vice President's becoming President upon the death of the latter, be­

cause he thought that the precedent would complicate the situation in the 



future when a President became disabled. As Allen indicated, study 
1/ 

of the records of the Constitutional 'Convention shows that a Vice 

President was not intended to become President under the succession 

clause. but merely to exercise the powers and duties of the President 

until his inability was removed. 

This Committee's attention is directed to a chart which is attached 

to my statement. On the left side is the draft of the two clauses dealing 

with presidential succession that was sent to the Committee of Style 

with instructions lito revise the style of and arrange the articles agreed 
2/ 

to by the House." On the right side is the clause as it was reported" 

Cf the two clauses in the draft dealing with presidential succession, one 

provided that the Vice President should !1 exercise those L-presidentia[i 

powers and duties." The other empowered Congre~s to designate an 

officer to llact as President" in certain contingencies. Each was modi­

fied by an adverbial clause which would limit the tenure of the Acting 

President until the inabil ity was removed. The Committee of Style had 

no authority to alter ,or amend substantive provisions but merely to put 

them into clear and concise language. The Committee consolidated the 

two provisions into one and introduced the phraseology, lithe same shall 

devolve on the Vice -President. II The Committee also used the limiting 

adverbial clause, 'Iuntil the disability be removed, II only once instead of 

using it to modify each of the preceding clauses separately. The 



Committee did, hov/ever, change the semicolon to a comma so that the 

adverbial clause would be part of a continuous sentence and modify each 

of the preceding clauses. Thus the records of the Constitutional Conven­

tion seem to establish clearly that in case of Presidential inability, the 

Vice President was not to become President, but to exercise the powers 

and duties of the President until his inability had ceased. 

Regardles s of the intent of the framers of the Constitution, seven 

Vice Presidents have~ upon the death of the President. been recognized 

as having become the de jure President~ As a result of the precedents 

established whenever a President has died, it seems to be as surned with­

out que snon that the Vtce President becomes President and does not 

merely act as such when the President dies. This appeared to be 

Daniel Vvebster ' s view at the time of President Harrison's death. - -i. e. 

that Vice President John Tyler actually became President.. These 
3/ 

precedents make it easier to argue that a Vice President supersedes the 

President whenever he exercises presidential power. As we will note in 

a moment., both the Garfield and Wilson cases, the Vice President was 

not asked to act as President largely because of the fear that he would 

become President and thereby oust the incapacitated incumbent.. As a 

result, the full extent of the disabilities was carefully guarded because 

of personal loya.lty to the disabled President. More important, the 

public interest could not help but suffer from being deprived of an active 

President in both cases. 



Since Harrison's illness was short, no question of inability was in~ 

volved. However, President Garfield lingered for eighty days after he 

was shot on July 2, 1881. During this eighty days he performed only 

one official act ...... the signing of an extradition paper:- Although his mind 
4/ 

was clear during the first days of his inval idism, he was unconscious and 

it was reported that he sv.ffered from hallucinations during the last days 
5/ 

of his illness. Moreover, he was physically unable to discharge the 

duties of his office during a substantial part of the entire eighty days:­
6/ 

It cannot be seriously contended that there was no important business 

requiring the President's attention. Actually, officers were unable to 

perform their duties because the President was unable to commission them. 

There was a serious crisis in our foreign affairso Yet the department 

heads transacted only such routine busines s as could be transacted with­

out the President's supervision. It was claimed that important questions 

of public policy which could be decided only by the President were simply 

ignored. 
7/ 

Equally in"lportant, public opinion was sharply divided about the 

manner in which public business was handled. There was objection to 

having the affairs of the executive branch managed by the Cabinet, 

objection that Secretary of State Blaine was guilty of usurping the 

President's duties, and insistent demands that the Vice President exer­

eise this power and that Secretary Blaine IS alleged usurpation be ended 

imme diately. 
8/ 



After Garfield's illness had already dragged on for sixty days, 

his physicians thought he would recover; but his convalescence was ex ... 

pected to take another sixty days. Therefore, the Cabinet considered 

the pos sibility of asking Vice President Arthur to act as President during 

Garfield's recuperation. All seven Cabinet members agreed on the 

desirability of having Arthur act as Pre sident. Four of the seven, how­

ever, thought that j\",rthur' s exercise of presidential power would actually 

make him President for the remainder of the term and thereby oust 
9/ 

Garfield from office. It was reported that Attorney General Viayne 

MacVeagh shared these views. Consequently, the Cabinet decided that 

Garfield should not be advised to ask Arthur to act as President without 

first telling him of this possibility_ The;refore, the whole matter was 

defe rred because the physicians feared that the shock caused by such a 

discussion might result in the President's death. Garfield's death on 

September 20 made it unnecessary to solve the problem in 1881. 

Vi/hen President Arthur became PJ'esident in September, there was 

no officer in existence legally capable of succeeding him. Under the 

Succession Act of 1792., the President pro tern of the Senate and the 

Speaker of the House were next in line, but since Congress was not yet 

in session neither officer had been electedo . In 1886, after five years of 

debate and struggle, Congress finally remedied the situation by changing 

the Succession Law, but despite Arthur's efforts did nothing to clarify 



the question of Presidential inability. The whale matter was dropped 
101 

until President Viilson became ill in 1919. 

There can be no doubt that Pre sident Wilson was actually unable 

to perform the duties of his office during saIne part of the period after 

his collapse on September 25, 1919, and until the end of his term on 

!vlarch ~.!:, 1921. Numerous donlestic and international matt,ers failed to 

receive his att~ntion. !vlore important, this inability occut-red during 

the Senate debate on the Versailles Treaty. 

The exact degree of \i\lilson' s inabili.ty i.s uncertain. vVhatever 

1/{ilson' s condition, Vice President Mar shall, the Cabinet and the public 
. 11/ 

were not fully advised concerning it. The President's fan'lily, his 

VIThite House staff, and the Cabinet discharged public business in such 

manner and by such methods as to them seemed appropriate. 

History seelns to indicate that Mr s. Wi.lson and Dr. Cary T. 

Grayson, the President'S physician, played an important part in many 

questions of public policy. 

Soon after "'lilson's stroke the Cabinet joined with the \Vhite House 

staff to keep the Government operating. Secretary of State Lansing 

called twenty-one Cabinet meetings to transact executive husiness. 

iNhen Vl/~lson heard of these meetings, he accused Lansing of usurping 
12/ 

presidential power and forced him to resign. Vvilson seemed to think 

that the Constitution did not authori.ze the Cabinet to act in his absence, 
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as a result that government business was interrupted during his illness.
13/ 

Patrick TU4""'llulty, ViUson's secretary, reported that Secretary of 

State Lansing had suggested that. in view of the President's inability, 

they sl~ould ask the Vice ~?re sident t9 act as President. He quotes him­

~elf as saying: j,You n"lay rest assured that while Vipodrow VvUson is 

lying in the Vlhite House on the broad of his back I will not be a party to 
14/ 

ousting him.-lI - Tumulty also ~eported that, when l,..,ansing resigned. 

v/ilson said: I: Turnulty, it is never the wrong ti:rQ.e tQ spike disloyalty. 

\ilhen Lansing sought to oust me, I was upon my back. I am on my feet 
--

no'\ii}' and I will not have disloyalty about me. II 
15/ 

Because of the b3lief that the Vice President would actually become 

~?resident, asking Marshall to act as President during Viilson's inability 

\Vas viewed as disloyalty. Consequently, Marshall was looked at with 

antagonism inste~d of as a pe rson who could lighten the disabled 

I='resident's burden. Instead Q! asking Marshall to exercise the powers 

devolved upon hitll by the Constitution. they attempted to keep the 

Government operating in their own way in order t9 £9restall any serious 

attempt to declare the President's inability. 
16/ 

,A study of the Garfield and V/ilson cases shows that there is a real 

need for a n1.eans of supplying an active President during periods of 

presidential inability. The belief that a Vice President actually becomes 

President when called to act as such has nullified the constitutional pro­

visi.on for the adn1.inistration of the Government when a Prasident is 



incapacitated. In the only two se;rious cases of presidential inability to 

date, the Vice President was not called to act as President because of 

the fear that he would actually becolne President and thereby supersede 

the disabled President for the remainder of the term, 

The problem of providing fo%" the exercise of presidential power 

during periods of inability would not be solved merely by providing a 

means by which the inability could be established. Unless the President, 

his Cabinet, and his other friends are absolutely certain that he may 

resume his powers after the ~ermination of his inability, they will tend 

to oppose any attempt to declare the e;xi.s~ence of inability, vievving such 

a declaaration as equivalent to removing the President from office. This 

problem would be solved by sections 2 and 3 of the Administration 

proposal, which provides that the presidential powers and duties I: shall 

be' discharged by the Vice President G\lS Ac~ing Presidentll and that the 

Vice President shall "discharge the powers and duties of the office as 

Acting President. 11 

"'vVith this history to guide us, and with a need for uninterrupted 

continuity of government, we must conclude that action is vital to solve 

the problem of Presidential inability. 

II 

Why the Administration Plan is Preferable to other Proposals 

Section 1 confirm s the pre sent generally accepted interpretation 

of the Constitution - - that in case of renloval of the President from office, 



or his death or resignation, the Vice President shall become President 

for the unexpired portion of the then current terln. This specifically 

af£i.rnls the result accepted by the Nation seven times in cases of death 

of a President. 

Section 2 of the proposal states that, if a President declares in 

w'riting that he is unable to discharge the powers and duties of his office, 

~uch powel."S and duties shall be disQharged by tbe Vice President as 

Acting Preside~t. This section authori~es a. Presic;lent to announce hj.s 

own inability and allows him to do so, knowing that his powers and duties 

\vill be restored to him when he reCQvers. Section 2. of thi.s proposal 

also would require the President to make this announcement in writing" 

The ;reason for adding this requirement is to preclude a dispute about 

whether a President actually dec~ared his inability. The existence of a 

written document will prevent anyone from se:riously denying that the 

President recognized his inability. I believe that Section 2 encompasses 

most of the cases of Presidential inability which are likely to arise. It 

renl,oves the re4son which caused responsible government offi.cials to 

fail to act in the Garfield and -Wilson cases. 

The only objection I have heard to Section 2 is that a President 

might use this aection to shirk his duties and responsibilities? The 

obviolls answer is that a L.lresident who used this section to shirk his 

duties would be breaking his oath to I!iaithfully execute the Cffice of 



President" and, therefore, 'would be subject to iInpeachment for high 

crUn.;!s and n"1isdelneanors. If a President should ever become so 

anxious to be relieved of his duties and responsibilities, he would not 

need to declare his inability--he could simply resign in conforn1.ity with 

Article II of the Constitution and with Section 20 of the Third Title of the 

United States Code. 
17/ 

Section 3 of the Plan deals with cases in which the ?resident is 

unable or unwilling to declare his own inability. In such cases, the 

Vice President with the approval of a majority of the President r s Cabinet 

would lnake the decision. 

The Cabinet is the proper body to participate along with the Vice 

President in declaring a President's inability.. The Cabinet is an 

eX'3cutive body. the President's official fan,.ily. Its loyalty to the 

President is generally unquestioned. A decision of this body is least 

likely to be suspected of enabling a Vice President to usurp power on 

the pretext of inability. Moreover, the Cabinet is in a position to know 

at once whether a President is disabled. 

Under Section 3, there are several possible courses of action. 

The Cabinet cQuld notify the Vice President when a majority of that body 

believed that the President's inability "\vas s'ufficient to warrant a dev,olu­

tiOl1 of presidential power on tbe Vice President. The Cabinet has always 

notified the Vice President when a President has died; and Section 3 would 

extend this custom to the case of inability. Under Section 3 the Vice 



President might take the initiative without the Cabinet's first inviting 

hhll to make the decision. Unlike the prQvision of the present Constitu .. 

tion, however, Section 3 would require approval by a majority of the 

Cabinet before the Vice Pre sident could undertake the exercise of 

presidential power. 

A Vice President who undertook the exercise of presidential p.ower 

would be assured that his action could not seriously be branded as usurpa­

tion because that action was previQusly approved by the President'S own 

appointees in the Ca'Qinet. 

In addition to the safeguaxod provided in SectiQn 3 by the Cabinet's 

role in the process, Section 4 contains a second ~afeguard. It provides 

that. whenever the President declares in writing that his inability is ter ... 

minated, the President shallim~edi§tely resume the exercise of the 

powers and duties of his office. Thus, 5ect~on 4 does, I think, provide a 

disabled President with a constitutional guaX"ant~e that he can regain the 

pOVJeX"s of his office w~thout the concurrence of any other official or group 

if he is of the opinion that his inability has been removed~ 

As a practical matter, if the determination of presidential inability 

is left where the Constitution places it now- -in the Vice President, or 

placed in the Vice President and Cabinet.~as, suggested, the Vice President 

would neve:r venture to aSSurne the duties of the Presidency unless it were 

clear beyond challenge in any quarter that tl1e P~e sident was in truth and 

in fact actually disabled from performing the f'unctions of his office! V/i.th 



a constitutional provis ion spell tng out that the Vice Pre sident only acts as 
l 

~:>resident in a case of inability. a~d a constitutional provision granting to 

the l,':-resident the right to reasserit his powers at any time, the Vice 

President as a practical, political, 
"I 

necessity in all probability would secure 

the approval of the Cabinet, of tb~, leaders and a great majority of the Con­

" 
gJ."~ss, and of a large se.grnent of public opinion before venturing to assume 

the pre sidential duties. Cn the ot'ber hand, with a constitutional provi~ion 

negating any motive of usurpation in the Vice Presid~nt by clear language 

that he only acts as President for a temporary pe:J;'iod, no Vice President 

'would hesitate--as did Vice Presidents Arthllr atld lvlarshall in the two most 

serious examples of this problem.., ~to perform his constitutional duty of 

servillg as the alternate ~xecutive for a tempqraJ."Y period. The President's 

immediate family and friends would be stripped of any motive to oppose th~ 

Vice President, as in "Vilson l s case. for on regaining }lis health the 

I.)resident could simply assert his right to the office. 

This l~aves open one extreme contingenGY. What will the machinery 

be f01: resolving questions of the President's inabil~ty where there is a dif­

ference in opini.on be~ween the President and the Vice President as to 

whether the fonnel·t·s inability has ended? 

lViy predece saor was of the opinion that the federal courts would dis­

claim jurisdiction in such a case upon the ground that the question presented 

was political, and that the qnly remedy was imp~achnlent,l!!/ The consensus 

of opinion is .. in agreement with Mr. Brownell that the sole renledy is im­

peachment where there is ,a wrongful as sertion of authority to exercise the 

powers and duties of the Office. The attempt of a President to perform his 
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duties vvhen he was in fact clearly uhable to perform might be classed as .a. 


wrongful assertion of authority. 
19/ 

It should be noted, howeve r, that hnpeachment proceedings may be 

delayed if Congress is not in session. Article II, Section 3 of the Constitu­

tion provides that the President may on "extraordina!"y Occasions, convene 

both :t-Iouses, or either of them. II It is unlikely that a President under 

attack for attempting to as sert the powers while still suffering inability, 

would convene the Congress to conduct impeacmner.t pl'oceedings against 

himself. Further study is required to determine how Congress may be con­

vened in event impeachment proceedings are required in a dispute involving 

?residential inability. 
201 

Therefore Congress may think it wise to avoid the odiurl1. of an im­

peachment by providing another but a similar process whereby the question 

of inability could be determined in the unlikely eve~t a President and Vice 

President_were at an impasse. The Adn'l.i.nistration Plan could be modified 

by the addition to Section ~ of such a provision. 

Referring to Appendix III, this alternate Section i~ would still C'llow the 

President to resume the functions of his office at any time, but provide for 

the immediate action of Congress, whether then in session or not, to 

resolve the question. of Presidential inability raised in writing by the Vice 

?resident supPQrted by a majority of the Cabinet. By making the charge one 

of inability rather than impeachment for some offense, the necessary pro­

ceedings could be conducted in a more apPl'opriate atmosphere. IV'lembers 

of Congress who might be reluctant to impeach the President would not have 



the s~--ne reluctance in removing a President physically unable to perform 

the dutie s of his office. 

In l'ny opinion this alternate Section 4 would place the ?resident, 

Vice Pres ident, and Congre ss in e'xactly the proper relationship to the 

question of inability. The Fresident could always reassert hi.3 power, the 

Vice ?resident would acquiesce except in the unfortunate situation where 

the Pl~esident had misjudged his true capacity. In that event Congress would 

etep in and by its consideration of a charge of inability deterlnine the issue!' 

A tw'O -thirds vote of the Senate would determine the existence of a 

President's inability; a majority vote of both Houses would restore the 

powers of his office to him. Impeachment would remove t;he President 

perrJ.1.anently; a determination of inability would leave to the ?resident an 

opportunity later to reassume the powers of his office. The difference 

between the 1"e sult reached by impeachment alld by an inability proceeding 

would justify the enactment of the separate inability proceeding, and would 

render the whole proponed solution more-acceptable to the i:)ublic. 

Let me stress that the very existence of this ulti.lnate power in 

Congress - which is the only power it needs in relation to this question ­

would in all probability insure that this ext1;'eme situation v{ould never arise. 

No Vice President wo'uld resist a President reasserting his claim to the 

powers of the Office unless the President were in fact unable to pe;form. 

No President - in fact unable to perform - would be permitted by his family 

and close personal counsellors to reassert his claim and precipitate an 

issue likely to be resolved against hinl by Congress. 

'vI e lnust recognize that in this area as in others, not ~verything is 

soluble and not everything nlay be contl·olled by law. 'i\(hatev3r machinery 

is adopted, it must not be able to be used as a vehicle fer harassing the 



:~resident. So long as the deternlination of inability is left within the 

Zxecutive branch, eithar by the President, or by the Vice President as is 

now true under the Constitution, or by the Vice President and Cabinet under 

the circumstances proposed by the Administration, there can be no harass­

ment of the President or diminution of his stature in the eyes of the people. 

The ViCe President is of the President's own party; the Cabinet is of the 

President's own choice; if there is a provision that the President can re­

assume the duties of his Qfiice at any time, he is safeguarded. 

But if we transfer the power of initial determination of inability out of 

the Executive Branch, or in some fashion share it with others outside the 

Executive branch, then the way is opened for a haras smant of the Pre sident 

for political and personal nlotives. ¥le may not always have as President 

a figure of the national and international stature of President ~isenhower,

nor one who has so completely demonstrated his respect for Congre ss as a

coequal branch of govern:rnent, whether dam mated by 11.i8- o\\1n -Cir the 

opposition party, as has President Eisenhower. Our solution must contem­

plate the testing of it - if need be - in circumstance s similar to the time of 

President Johnson and the Reconstruction Congress, when violent personal 

differences and party controversy would invite the Congress to use any 

power it had to determine presidential inability as a weapon of harassment-­

if such a weapon were easily at hand. A possibility of such political harass­

ment could severelyimpair the Presidency at the very tinle \vhen assertion of 

its full power was most needed. 

V\Tith these guiding principles in mind, let us now examine some other 

proposals. 



Various plans for the creation of a special cOlnmission have been 

considered "....,hich would be empowered to employ physicians, to require

the President to submit to physical and mental examinations, and to de­

clare the existence or an inability by a n'lajority or a h'/o-thirds vote of 

the commission. Vie think these plans should be rejected for a number 

of reasons. 

First, it seems unwise to establish elaborate legal machinery for 

giving the President physical and mental eXalninations. This would give 

a hostile commission power to harass the President constantly, and risk 

danger of irresponsible delnands for commission action" Not Ollly would 

provision for such pbysical and n"lental examinations be an affront to a 

President'S personal dignity but it wo'uld also degrade the presidential 

office itself. 

Second, it seems ill-a'dvised toestablish complicated procedures 

\vhich \vould prevent immediate action in case of emergency, because 

there is a need for continuity in the exercise of executive pOVJer and 

leadership .. -especially in time of crisis. Investigations, hearings, 

findings, and votes of a commission could drag on for days or even 

weeks and result in a governmental crisis, during which no one would 

have a clear right to exercise presidential power. 

Third, such a committee would be totally unnecessary except where 

there was a dispute between the Presiden~ and the Vic~ President in the 

Executive Branch itself. In my opinion such a situation would be most 



unlikely, once the principle is constitutionally established that the Vice 

I.::>resident's as slunption of power i~ oIlly temporary and the Pre sident 

can reSUl11.e his power at any time,,;. In other circumstance s, wher~ the 

presidential inability might not be 'so publicly cle~r, the Vice President 

would only venture to assum~ the pre sidential duties if it were certain 

that the President were in fact disabled, whether the President recognized 

it or not. 

Some constitutional authoriti~s have pointed to the extraordinary 

ad ho.£. commission of 15 members set up to decide the disputed Hayes-

Tilden election in 1876. This was a desperate remedy for a desperate 

situation. In Iny opinion it forms no basis for a carefully considered long 

terln constitutional arrangement which will be te sted at some indefinite 

time in the future with unknown personalities involved. 


L~t us now conside r some of the objections to the particular com­

position of proposed COlnmissions. 

I think, it is now generally agreed that the Supreme Court should 

not be represented on any Presidential inability Commission~ This leaves 

Congr~ss and the Cabinet as the logical source from which the mem.bers 

of such a Commission would be dra'wn. 

It would appear to be a violation of th~ doctrine of separation of 

powers for officials of the Congress to participatel:Q any decision of 

Pl·esidential inability. Especially is it the case where undel· proposed 

plan n"lore than a majority of the Comn1ission empowered to vote would 



come from the Legislative bra~ch. In effect, it would enable Congres­

sionalleaders to put the ?resi4ent out of office, and to keep him out, 

i 

by declaring that he lacks the ability to perform his duties. 

The lack of wisdom in any suchproposal is indicated by considering 

a converse proposal. Consider for a moment a proposal under which a 

Commission, composed of four members of the Cabinet and one member 

either from the House of Representatives or Senate was empowered to 

look into the alleged inability of members of the House and Senate. 

Any such astou..llding proposal would proP1.ptly and accurately be 

branded as an unwarranted intrusion by the Executive branch into the 

affairs of the Legislative branch. It seems equally unwise to give a 

committee con~isting of a majority of m.embers of Congress the po-wer 

to remove the President of the United States. 

The framers designed the President as the sole repository of the 

executive power of the nation. He and the Vice ..President- -the alternate 

executive--are the only t\VO offici.als to be chosen by (,!ll the people. In 

time the presidency has grown as the national symbol, a unifying symbol 

in any tinl.e of stress or crisis. No solution to the problem of temporary

disability should dilute the p:t'estige of the presidency, diminish its 

statule, or endanger its tenu:re. 

Summari2+ing my views on the various proposals of a presidential 

commission on inability, I am convinced t.~at this typ~ of scheme is un ... 

necessary, would be unworkabl~ in practice, and would drastically alter 



the concept of separation of power which has worked so well throughout 

our nation's history. 

III 

'VVhy a Constitutional Amendment is £s sential 

There are various bills and resolutions pending in the Congress 

which attempt to deal \vith the problem of Pre sidential inabil ity by statute. 

HoYvever, there is considerable doubt and sharp division as to whether 

Congress has the power to legisla~e on the subject~ 

Testifying lq.st year befQre the Subcommittee of the House Com­
21/ 

m i~ee on the Judie iary, former Attorney General Herbert Brownell, Jr. 

summed up the situatio:p. in these words: 

III believe that the Constitution now vests the po\ver of 

determining inability in the Vice President; and that the 

Vice President could npt oonstitutionally be divested of 

this power wi~hout a cQnstitutional amendment. ,! 


In my opinion,this is an eminently sound po~ition. 

Most scholars take the position that the power to determine 

Presidential inability rests solely in the Exe~utive branch. This is 
22/ 

not on!y true now but has be en true for a. long time. It would be wis e 
23/ 

to leave this principle intact~ Th~ fact that Congress has never tried to 

alter this concept by legislation wo1,1l.d also seem to support this conclu­

sian that the power to determine Presidential inability properly resides 

in the Executive branch under the Constitution. 



Any statute which purports to give Congress such powel' to deter­

mine the inabiHty issue must be a statute which attempts to transfer a 

C onstitutiol1al grant of povo/er. Obviously, such a constitutional power 

can only be transferred by Constitutiona.l Amendrnent--no statute can 

have that effect, any more than any statute may override the Constitution 

in any other respect. 

Anuther reasor.. I favor a Constitutional Amendnlent steIns from 

another sharp division in authot'ity as to whe'i.:her there can be any 

temporary devolution of Presidential power on the Vice President during 

periods of Presidential inabilityo As I have pointed out there are 

respectable authorities who believe that if a Vice President displaced a 

President during the latter's inability, the Vice President would serve 

for the remainder of the term.. 
24/ 

I do not agree with that arg~ment. But the fact remains that there 

will always be a group to urge that there can be no temporary devolution 

of Presidential power on the Vice President during periods of Presidential 

inability, as the Constitution stands today. A concurrent resolution or 

statute would not resolve that doubt. Obviously, the doubt that has been 

raised has been far too persistent to be disregarded. They were 

apparently considered to be of sufficient substance to stay Vice Pre sident 

Arthur from acting during Garfield's lengthy inability. 

The Constitution should be so clear that there would be no room for 

a dispute about its meaning. For the time when the question would arise 



is the very tin"le when the cotintry should be united and the very time 

when a Vice President should have general support. The Constitutionality 

of the statute would not be tested u;q.til the event of inability, and it is un­

certainty and confusion at th~s very time that we are trying to avoid" 

This is another reason that a constitutional amendment is preferable to 

a statute or a concurrent resolution even if the proposal were limited to 

merely a dec;:laJ;'ation that a Vice President was to be Acting President 

and only during the inability. 

Professor Arthur Z. Slltherland put it well when he said
·.4 
:-' 

liThe problem 
*. 

seems to me to a constitutional 
amenchnent. * * involve 

The Founding Fathers wisely wrote into 
our Constitution the doctri.ne of separation of power s, from 
which the country derives many benefits, but which 
complicates provision for Presidential ina.bility. * * 

some"what 
*. How­

ever, under the Constitution as it was well drafted, Congress 
can no r,nore remove the President than the President can re­
move a Congres sman.~- An 

* * 
exception, 
*. 

of course, is the pro­
vision for impeacbment To turn over provision for 
suspending or ending hi.s duties to ordinary legislation would 
alter, in an important respect, the present distribution ot 
govel;'nmental powers b~tween the executive and the legisla­
tive branches. II 

Those urging that the CongrE;ss has this authority rely chiefly on 

the I!necessary and pr9per'l clause contained in Article I, Section 8, 

Clause 18 of the Constitution. This elastic cla-qse provides as follows; 

"The Congress shall hf!.ve power * * * To make a1l 
Laws which shall be necessary and proper for carrying 
into Execution the ,foregoing Powers, and all other Powers 
vested by this Constitlltion in the Government of the United 
States, or in any Departm.e~t or Officer thereof. II 
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The Supreme Court has declared that this clause nis not the 

! 

delegation of a ne\v and independent power,- but simply provision for 

lnaking effective the powers the;etofore mentioned. ! i So too, the 
26/ 

Supreme Court has said !Ievery valid act of Congress must find in the 

Constitution sonle warrant for its passage. II If the power which 
27/ 

Congress seeks to assert is not expressed in the Constitution, the next 

inquiry must be whether it is incident to an express power and necessary

to its execution. If it is, Congress may exercise it. II~ not, Congress 

cannot exercis.e it. II 
28/ 

Now what expJ;'ess power does the Constitution confer u.pon the 

Congress in this connection? The only power expressly given to 

Congre 5S is the power to declare what officer shall act as President 

when both the President and Vi~e President are unable to function. 

This is quite clear both from tbe la.nguage.. and its context in the 

Constitution. Let us look carefully at the wor.ds used~ 

The first half of Section 1 of Article n of the Constitution reads: 

!lIn case of the removal of the President ~rom office, 
or of his death, rasign~tion, or inability to discharge the 
powers and duties of the said office, the same shall devolve 
on the Vice President. II 

NO¥/, ace you can see, there is no express reference to any action 

by Congress whatsoever in this part of the Section. Nor was there in the 

original draft of this clause, as you can see by reference to this chart. 

AccordinglYI a majority of the scholars take the view that where only the 



sident has suffered inability, t,he Vice President alone may make the 
, . 

det0rrnination. It is an executive matter exclusively. Congress has 

nothing whatever to do with this portion of the Section. 

N ow let us look at the secon.~ portion of Section 1 of Article II. It 

reads: 

II * * * And the Congress! may by law provide for the 
case of removal, death, resignation or inability, both of 
the President and Vice Pre$ident, declaring what officer 
shall then act as President,; and such officer shall act 
accordingly, until the disability b~ remove d, or a 
President sh~ll be elected. II (Emphasis added). 

This part expressly permits Congress to act, but only where both 

the President and Vice Pr~sident are not functioning. 

As a matte:r: of sound construction, therefore, based upon the 

rrlanner in which this Section was drafted, and the precise \-vords used, 

it would seem to deny Cong~essional power to deal with i;nability when 

the Presid.ent alone is involved. This would. be in accord with the 

familiar rule that enur:neration of a speci.fic grant of power shall be con­

strued as pr~cluding the e~erci.se of a gene:+al gl:'ant Over the subject 

lnatter. The :r:ule has been stated as follows by .l;Senjamin F. 5utler: ­
29/ 

"Now, a rule of interpretation of statutes and consti ­
tutional law, and more especia~ly as to the latter, al'ways 
regarded as controlling, is found in the maxim. inclusio 
unius, exclusio altel."ius. Or, freely translated, a special 
grant of power- i s always held to be the withholding of a 
general grant of power over the same arid correlative 
subject matter. And the Constitution providing expressly 
\vhat Cong~es s may do in case of inability of both 
President and Vice -pr~sident, exclud~s the idea ....tha.t 
Congress may by law add to or dimi:p.ish the constitutional 
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provision as to what shall be done in case of the inability 
of the President only, and the constitutional devolution of 
the duties of his office:'upon the Vice-president. II 

During the debate on·the law on Presidential Succession in 1881, 

the Senate had occasion also to consider whether Congres s had authority 

to deal \vi.th Pre sidential in~bil ity. Senator Garland of Arkansas engaged 

in a scholarly discussion of the problem, .during the course of which he 

said: 
30/ 

"Certainly the power to determine the 'inability' of the 
P:l."esident is not confel:red by article 2, section 1, clause 5, 
which gives pov/er to Congress only to declare what officer 
shall s-ucceed., To get under the general clause (arti,cle 1, 
section 8, clause 18) to mak~ al11a\vs necessary and proper 
for carrying into execution the granted po\vers, &, is too 
gene;ral, too latittLdinous, and would really make Congres s 
as powerful as D~ Loln1.e says the British PCJ.rliament is, 
that can do anything and eve rythip.g except ma:k.e a man a 
woman or a w~an a man. * * * 

* * * * 

!I The lnakers of the Constitution spol~e as wisely as 

they could speak on the" que~tion. In other words, the por­
tiona of the Constitution in relation to the Pre sident and 
Vice ... President of the United State s are self -executing. 
That is the doctrine. It is not intended for Congress to 
put itsiingersinto that business at all, because it is inter­
fering wit~ a s~pa;rate. coequ~. co-ordinate department 
of the Goverm'n~nt.*" :o;.:tl 

In 1918, Henry E! Davis prepared a monograph on t:q.e ;'Inability 

of the Pre sident" which was :r;eproduced as a ~ellate Document,. 

Mr. Davis advanced still another reason why Congress lacked authority 

to deal with Pre sidential inabU tty, He said:-­
31/ 



;! * * *The very fact that~the Constitution contains no pro­
vision for summoning t~e Congres s by any other than the 
President is ahnost proof conclusive that that branch was 
intended to have no part· in determining the existence of an 
inability; for to say tbaf'the Vice President might so summon 
that body is to yield the Iwhole que stion; the very act by the 
Vice President would deterrn ine the inability to exist. i. 

It seelns clear to me th~t the nece s sary and proper clause of the 

Constitution does not give the'lCongress power to d~termine the inability 

of a President. 

Another objection that bas been l:'aised to dealing with Presidential 

inabUity by Constitutional Amendment is that it may ta;ke too long to 

secure its passage. This objection becolnes less formidable when it is 

recalled that several of the more recent .A;mendInents to the Constitution

were ratified in less than a year or slightly more than a year, 

Thus the Seventeenth Arnendment providing for the election of 

Senators by popular vote was proposed on May 16., 1912 and ratified 

1v~ay 31, 1913--about thirteen and a half months. It took three-fourths of 

the States from February 20, 1933 to December 5, 1933--1ess than ten 

months--to repeal the Eight~enth Amendment on prohibition by ratifica­

tion of the Twenty- Fir st Amendment. It took from May 19 J 1919 to 

August 26, 1920 .. -about 15 months- ..for ratificatiQn of the Nineteenth 

Amendment dealing with Woman's Suffrage. It took from March 3, 1932. 

to February 6, 1933--merely eleven n1.ontbs --for ratification of the 

Twentieth or "lame duck" Amendment. These periods of time may be 



cornpared with the five years it took Congress to enact a new Law of

S·uccession. 

\Vhen the people recogni:;$'e the pressing need for an Amendrnent to 

the Constitution, as there unquestionably is in this case, we can expect 

state legislatures to be fully r~sponsive to the country· s need and to do 

everything within their power ~o expedite ratification. 

In summary, I think, £i;:s~, the sounder logic is strongly in favor 

of a Constitutional Amendment, and second, if there is this large body 

of opinion which re gards a Constitutional Amendment as n~cessary, it 

,,'Vould be illogical, to say the least, to deal with this problem by statute, 

and leave it in the sanle sta~e of uncertainty as it is in nov.,. 

Finally, I sho.uld like briefly to con1Illent on the plan under which 

the Gongl-ess would enact a statute and submit an identical Constitutional 

&."'nendrnent to the States at the same time. There is a prece<;ient for this 

dual procedure. In 1866 Congress passed the Civil-Rights Act over 

President Johnsonls veto. During debate on the bill in Congress, 

opponerits to it pressed with great force their arguments to demonstrate 

that the bill was unconstitutional. The Fourteenth .A..mendment was adopted

to obviate these objections that threatened the validity of the Act. 

There tS, however, grave danger in this procedur~ when applied to 

:?residential inability cases. Resort to the Constitutional Amendment 

rOllte at the same time tQat a statute was enacted would be construed as 



a confession of the unconstitutionality of the statute, and lead to great 

public tension and unrest if there were any attempt to invoke it in a 

crisis. Indeed, it might well stir up heated litigation in a national 

emergency- ... the very time that the Country can ill afford to await the 

outcome of protracted litigation, or be divided by it. 

For still another reason the 1866 precedent involving civil rights 

is not an apt one in connection with the Presidential inability issue. 

There is no question but that the federal courts have the jurisdiction 

to consider the validity of civil.rights statutes and to hold them invalid 

when they do not meet C9nstitutional standards. In keeping with o'ur 

traditions, deci.sions of the courts in ca sesol this kind which the courts 

have long determined, would generally be acceptable to the people. But, 

as several scholars have pointed out, statutes dealing with Presidential 

inability involve political questions-"!'questions which the court have 

steadfastly refused to assume. In the leading case of Colegro,Ye v. 
32./ 

Green, Mr. Justice Frankfurter speaking for the Court stressed once 

again that it should stay out of political controversies. 

The Court said: 

I'From the determination of such political issues the 
court has traditionally held aloof. It is hostile to a 
democratic system to involve the judiciary in the politics 
of the people. And it is not less pernicious if such judicial 
intervent\on in an essentially political contest be dressed 
up in the abstract phrase s of the law." 



·What would the result then be if a statute were enacted? It would 

merely invite a long drawn out legal battle at the end of which the Court 

Ini.ght decide it has no power to de~ide the matter, and that it is bound 

by the Vice President's decision; or if it did decide it, either the 

President or Vice President might claim that its decision was worthless 

because the Constitution never gave the Court authority to determine 

such a case. Thus we \vould be back where we had started from, e~cept 

that now the confusion. chaos and dissension among the people wO,uld be 

greater than ev~ r. 

If we are ultimately to rely on a Gonstitutional Amendment anyway, 

it is my considered opinion that we sho-qld follow this course exclusively 

now, and set all doubts to rest for the future. The machinery to be 

provided to resolve the inability dispute under any pIau. must not only 

be such as to achieve a Just result, but ~16o to insure its widespread 

acceptance by the people. And this can only be accomplished by a 

Constitutional Amendment, slnlple on its face t plain for everyone to 

understand. free of radical change, and so eminently fair to all parties 

involved as to have universal appeal. 
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Appendix I 

Resolved by the Senate and House of Repre.flentatives of the United States 
in Congress (two-thirds of each House concurring therein)", That in lieu of 
so much of paragraph six of Section 1 of Article :u of the Constitution of 
the United States as relates to the powers and duties of the Presidential 
office devolving on the Vice President in the case of the removal of the ", 
President from office. or of. his death, resignation, or inability to dis­
~harge the po\vers and duties of the said office, the following article is 
proposed as an amendment to the Constitution, which shall be valid to all 
intents and purposes as part of the Constitution when ratified by the legis­
latures of three-fourths of the States: 

Joint Resolution Proposing an amendment to the Constitution of the United 
States relating to cases where the President is unable to discr....a.rge the 
powers and duties of his office • 

Article ... ­

Section 1. In case of the reIl10val of the President from office. or of 

his death or resignation. the Vice President shall become President for 

the unexpired portion of the then current term. 

Section 2. If the President shall declare in writing that he is una.ble to 

discharge the powers and duties of his office, such powers and duties shall

be discharged by the Vice President as Acting President.) 

Section 3. If the President does not so declare, the Vice President, 

if satisfied of the President's inability, and upon approval in writing of a 

majority of the heads of executive departments who are nlember s of the 

President! 5 Cabinet, shall discharge the powers and duties of the office 

as Acting President. 

Section 4. Whenever the President declares in writing that his ina­

bility is terminated, the President shall forthv/ith discharge the powers 

and duties of his office. 



Section 5. This Article shall be inoperative unle ss it shall have been 

ratified as an amendment to the Constitution by the legislatures of three-

fourths of the several states within seven years from the date of its sub­

mission. 



~ 
Appendix 

j 
II 

As Reported by Committee on Style 

rticles as Agreed to by the Convention and Finally Adopted 


\.rt. X, § 2: tI. " • and in case of Art. II, § 1, cl. 6: UIn case of 

is removal as afore said, the removal of the pre sident from office, 

eath, absence, resignation or of his death, resignation, 

r inability to discharge the powers and or inability to discharge the power s 

uties of his office, and duties of the said office, 

he Vice President shall exercise tholOe the same shall devolve on the vice-

owers and duties untn another President president, (comma) 

e chosen, or until the inability of the 

resident be removed., 

rt. X, § 1: "The Legislature may de.,. and the Congress may by law provide 

lare by law what officer of the United for the case of 

tates shall act as President in case of 

he death, re signation or disability of the removal, death, re signation or in-

resident and Vice President; (semicolon) ability, both of the president and 

vice-pr~s:ident, declaring what 

officer shall then act as president,

(comma)


and such Officer shall act accordingly, and such officer shall act accordingly, 


until such disability be removed, or a until the di sability be removed, or a 


President shall be elected. Z l\i.Lax President shall be elected" Z ide 


Farrand. Records of the Federal Con- 598-599. 626. 


!ention of 1787, 575, 573 (1911 and 1937). 



Appendix III 

I 

(Alte;rnate Se etion 4) 

Section 4. Whenever the President declares in writing that his 
inability has terminated. the :President shall forthwith discharge the 
power sand dutie s of his office: Provided. however, that if the Vice 
Pre sident and a majority of the heads of executive departments who are 
metnber s of the Pre sident' s Cabinet shall signify in writing that the 
Pre sidentf s inability ha.s not terminated. thereupon: 

(a) The Congress shall fo~thwith consider the iss~e of the President's 
inability in accordance with procedure s provided for impeachment, and 
if the Congress i~ not in session, shall forthwith convene for this purpose; 

(b) If .t.he House of Representatives shall on record vote charge that 
the President's inability has not terminated. and the Senate so finds by 
the CQt\currence of two thirds of the members present. the powers and 
duties of the office of President shall be discharged by the Vice President 
as Acting President for the remainder of the term, or until COt:Lgress by a 
majority vote of the members of both Houses determines that the 
Pre sident- s inability has terminated. 
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