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A matter of serious concern to the people of the country is the
problem of what happens when a President is unable to discharge the
powers and duties of his office in case of illness or other unexpected
emergency. There is agreement that there should be clarification
and improvement of our constitutional system relating to such in-
ability. The ‘question is what is the most desirable and appropriate
procedure for accomplishing this objective.

After careful study, I believe that action to amend the Consti-
tution is necessary to eliminate uncertainty and to provide for the
orderly conduct of Government in time of future crises due to a
President's inability to act. The plan which the Administration has rec-
ommended for favorable consideration by Congress I believe provides
a workable and satisfactory solution.

The Administration Plan is attached as Appendix 1. Permit me
briefly to describe its principal provisions.

A major provision of the plan is to make it abundantiy clear that
in event of a President's inability, the Vice President would serve only
as Acting President, and only during the continuation of the Presidential
inability. The President would resume the exercise of the powers and
duties of his office as soon as he was again able to act. In the event of
a President's removal from office or of his death or resignation, how-
ever, the Vice President would become President for the balance of the

President's term.
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The plan makes provision for two types of situations involving
Presidential inability.

First: If a President should become unable to discharge the
powers and duties of his office and so declares in writing, then the Vice
President would become Acting President for the period of inability.
Whenever the Fresident is again able to act, he could so declare, and
he would thereupon resume the powers and duties of his office. This
provision would probably take care of most cases of Presidential in-
ability.

A second type of situation might arise, however, in the event
that a President is unable or unwilling to declare his inability. The
plan provides in such case that the Vice President, if satisfied of the
President's inability and upon approval in writing of a majority of the
heads of Executive Departments who are Members of the President's
Cabinet, shall dischargé the powers and duties of the office as Acting
President. Whenever the President thereafter again becomes able to
discharge the pm;/ers and duties of his office he may reassume them by
declaring in writing that his inability has terminated.

You will note that the plan proposed by the President last year
would be substituted for part of paragraph six of Section 1 of Artiéle I
of the Constitution. The whole of said paragraph in the present Consti-

tution reads as follows:
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"In case of the removal of the President from office, or
of his death, resignation, or inability to discharge the
powers and duties of the said office, the same shall
devolve on the Vice President, and the Congress may by
Law provide for the Case of Removal, Death, Resignation
or Inability, both of the President and Vice President,
declaring what Cfficer shall then act as President, and
such Officer shall act accordingly, until the Disability

be removed, or a President shall be elected."

The portion of such paragraph for which the new proposal is a substi-

tute is underlined in this statement,

1. Why Action is Needed

Strong disagreement prevails today concerning the status and
tenure of a Vice President during the inability of the President. Dis-
tinguished students of the Constitution have contended that a Vice
President would merely act as President for the duration of the inability.
Cther respected students of the Constitution have argued that a Vice
President would actually become President and replace the disabled
President for the remainder of the term, This difference in opinion
respecting a Vice President's status and tenure during a President's in-
ability fully demonstrates the compelling need to remove the existing
doubt and confusion once and for all,

Soon after President William Henry Harrison died in 1841,
Senator Wiiliam Allen of Chio objected to establishing the precedent of

.

a Vice President's becoming President upon the death of the latter, be-

cause he thought that the precedent would complicate the situation in the
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1/

future when a President became disabled. As Allen indicated, study
of the records of the Constitutional Convention shows that a Vice
President was not intended to become President under the succession
clause, but merely to exercise the powers and duties of the President
until his inability was removed.

This Committee's attention is directed to a chart which is attached
to my statement. On the left side is the draift of the two clauses dealing
with presidential succession that was sent to the Committee of Style
with instructions '"to revise the style of and arrange the articles agreed
to by the House.%/ On the right side is the clause as it was reported.
Cf the two clauses in the draft dealing with presidential succession, one
provided that the Vice President should "exercise those L_i)residentia_lj
powers and duties.'" The other empowered Congress to designate an
officer to ""act as Presidén;’ ir; acw:vértain contingencies. ach was mc‘:d'ia-
fied by an adverbial clause which would limit the tenure of the Acting
President until the inability was removed. The Committee of Style had
no authority to alter or amend substantive provisions but merely to put
them into clear and concise language. The Committee consclidated the
two provisions into one and introduced the phraseology, ''the same shall
devolve an the Vice-President.' The Committee also used the limiting

adverbial clause, 'until the disability be removed, " only once instead of

using it to modify each of the preceding clauses separately. The
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Committee did, however, change the semicolon to a comma so that the
adverbial clause would be part of a continuous sentence and modify each
of the preceding clauses. Thus the records of the Constitutional Conven-
ticn seem to establish cle~ar1y that in case of Presidential inability, the
Vice President was not to become President, but to exercise the p owers
and duties of the President until his inability had ceased.

Regardless of the intent of the framers of the Constitution, seven
Vice Presidents have, upon the death of the President, been recognized

as having become the de jure President. As a result of the precedents

established whenever a President has died, it seems to be assumed with-
out que stion that the Vice President becomes President and does not
merely act as such when the President dies. This appeared to be
Daniel Webster's view at the time of President Harrison's death. --i. e.
that Vice President John Tyler actually became President%/ These
precedents make it easier to afgue that a Vice President supersedes the
President whenever he exercises presidential power. As we will note in
2 moment, both the Garfield and Wilson cases, the Vice President was
not asked to act as President largely becguse of the fear that he would
become President and thereby oust the incapacitated incumbent. As a
result, the full extent of the disabilities was cgrefully guarded because
of personal loyalty to the disabled President. More important, the
public interest could not help but suffer from being deprived of an active

L

President in both cases.
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Since Harrison's illness was. short, no question of inability was in-
volved. However, President Garfield lingered for eighty days after he
was shot on July 2, 188l. During this eighty days he performed only
one official act -- the signing of an extradition paper:.%‘/ Although his mind
was clear during the first days of his invalidism, he was unconscious and
it was reported that he suffered from hallucinations during the last days
of his illness?/ Moreover, he was physically unable to &ischarge the
duties of his office during a substantial part of the entire eighty days%/

It cannot be seriously contended that there was no important business
requiring the President's attention. Actually, officers were unable to
perform their duties because the President was unable to commission them.
There was a serious crisis in our foreign affairs. Yet the department
heads transacted only such routine business as could be transacted with-
out the President's supervision. It was claimed that important questions

of public policy which could be decided only by the President were simply
ignored{-/

Equally important, public opinion was sharply divided about; the
manner in which public business was handled. There was objec’tion to
having the affairs of the executive branch managed by the Cabinet,
objection that Secretary of Stéte Blaine waé guilty of usurping the
President's duties, and insistent demands that the Vice President exer-
cise this power and that Secretary Blaine's alleged usurpation be ended

8/
immediately.



After Garfield's illness had already dragged on for sixty days,
his physicians thought he would recover; but his convalescence was ex-
pected to take another sixty days. Therefore, the Cabinet considered
the possibility of asking Vice President Arthur to act as President during
Garfield's recuperation. All seven Cabinet members agreed on the
desirability of having Arthur act as President. Four of the seven, how-
ever, thought that Arthur's exercise of presidential power would actually
make him President for the remainder of the term and thereby oust
Garfield from office?/ It was reported that Attorney General Wayne
MacVeagh shared these views. Consequently, the Cabinet decided that
Garfield shouid not be advised to ask Arthur to act as President without
first telling him of this possibility. Therefore, the whole matter was
deferred because the physicians feared that the shock caused by such a
discussion might result in the President's death. Garfield's death on
September 20 made it unnecessary to solve the problem in 1881l.

When President Arthur became President in September, there was
no officer in existence legally capable of sucvceeding him. Under the
Succession Act of 1792, the President pro tem of the Senate and the
Speaker of the House were next in line, but since Congress was not yet
in session neither officer had been elected. In 1886, after five yeaﬁrs of
debate and struggle, Congress finally remedied the situation by changing

the Succession Law, but despite Arthur's efforts did nothing to clarify
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10/
the question of Presidential inability. The whole matter was dropped

until President Wilson became ill in 1919,

There can be no doubt that President Wilson was actually unable
to perfcrm the duties of his office during some part of the period after
his collapse on September 25, 1919, and until the end of his term on
March 4, 1921. Numerous domestic and international matters failed to
receive his attenticn. More important, this inability cccurred during
the Senate debate on the Versailles Treaty.

The exact degree of Wilson's inability is uncertain. Whatever
Wilson's condiﬁon, Vice Fresident Marshall, the Cabinet and the public
were not fully advised concerning it-:l__l‘/ The President's family, his
White House staff, and the Cabinet discharged public business in such
manner and by such methods as to them seemed appropriate.

History'seems to indicate that Mrs. Wilson and Dr. Cary T.
Grayson, the President's physician, played an important part in many
questions of public policy.

Soon after Wilson's stroke the Cabinet joined with the Y hite House
staff to keep the Government operating. Secretary of State Lansing
called twenty-one Cabinet meetings to transact executive business.
When Wilson heard of these meetings, he accused Lansing of usurping

' 12/

presidential power and forced him to resign-:"‘ Wilson seemed to think

that the Constitution did not authorize the Cabinet to act in his absence,
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13/
as a result that government business was interrupted during his illness.

Fatrick Tumulty, Wilson's secretary, reported that Secretary of
State Lansing had suggested that, in view of the President's inability,
they should ask the Vice Pre sidevnt to act as President. He quotes him-
self as saying: “"You may rest assured that while Woodrow Wilson is
lying in the White House on the broad of his back I will not be a party tc

14/
ousting him." Tumulty also reported that, when Lansing resigned,

Wilson said: '""Tumulty, it is never the wrong time to spike disloyalty.
VWhen Lansing sought to oust me, 1 was upon my back, I am on my feet
now and I will not have disloyalty about me.%'é/

Because of the bzlief that the Vice President would actually become
~resident, asking Marshall to act as Preéident during Wilson's inability
was viewed as disloyalty. Consequently, Marshall was looked at with
antagonism instead of as a person who could lighten the disabled
?‘résident's burden. Instead of asking Marshall to exercise the powers
devolved upon him by the Canstitution, they‘attempted to keep the
Government operating in their own way in order to forestall any serious
attempt tc declare the President's inability%ﬂé/

. A study of the Garfield and Wilson cases shows that there is a real
need for a means of supplying an active President during periods of
presidential inability. The belief that a Vice ?resident actually becomes

President when called to act as such has nullified the constitutional pro-

vision for the administration of the Government when a Preasident is
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incapacitated. In the only two sdrious cases of presidential inability to
date, the Vice President was not called to act as President because of
the fear that he would actually become President and thereby supersede
the disabled President for the remainder of the term,

The problem of providing for the exercise of presidential power
during periods of inability would not be solved merely by providing a
means by which the inability could be established. Unless the President,
his Cabinet, and his other friends are absolutely certain that he may
resume his powers after the termination of his inability, they will tend
to oppose any attempt to declare the existence of inability, viewing such
a declaration as equivalent to removing the President from office. This
problem would be solved by sections 2 and 3 of the Administration
proposal, which provides that the presidential powers and duties ''shall
be discharged by the Vice President as Acting President’' and that the
Vice President shall ""discharge the powers and duties of the office as
Acting President."

With this history to guide us, and with a need for uninterrupted
continuity of government, we must conclude that action is vital to solve

the problem of Presidential inability.

II

Why the Administration Plan is Preferable to other Proposals

Section 1 confirms the present generally accepted interpretation

of the Constitution -- that in case of removal of the President from office,
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or his death or resignation, the Vice President shall become President
for the unexpired portion of the then current term. This specifically
affirms the re sult accepted by the Nation seven times in cases of death
of a President,

Section 2 of the propcsal states that, if a President declares in
writing that he is unable to discharge the powers and duties of his office,
such powers and duties shall be discharged by the Vice President as
Acting President. This section authorizes a President to announce his
own inability and allows him to do so, knowing that his powers and duties
will be restored to him when he recovers. Section 2 of this proposal
also would require the President to make this announcement in writing.
The reason for adding this requirement is to preclude a dispute about
whether a President actually declared his inability. The existence of a
written document will prevent anyone from seriously denying that the
President recognized his inability. I believe that Section 2 encompasses
most of the cases of Pfesidential inability which are likely to arise. It
removes the reason which caused responsible government officials to
fail to act in the Garfield and Wilson cases.

The only objection I have heard to Section 2 is that a President
might use this section to shirk his duties and responsibilities, The
obvious answer is that a President who used this section to shirk his

duties would be breaking his oath to '"faithfully execute the Cifice of



President"” and, therefore, would‘be subject to impeachment for high

crimes and misdemeanors. If a f?resident should ever become so

anxious to be relieved of his dutiéjs and responsibilities, he would not

need to declare his inability--he could simply resign in conformity with

Article II of the Constitution and with Section 20 of the Third Title of the
17/

United States Code.

Section 3 of the Plan deals with cases in which the President is
unable or unwilling tc declare his own inability. In such cases, the
Vice President with the approval of a majority of the President's Cabinet
would imake the decision.

The Cabinet is the proper body toAparticipate along with the Vice
President in declaring a President's inability. The Cabinet is an
executive body, the President's official family. Its loyalty to the
President is generally unquestioned. A decision of this body is least
likely to be suspeacted of enabling a Vice President to usurp power on
the pretext of inability. Moreover, the Cabinet is in a position to know
at once whether a President is disabled.

Under Section 3, there are several possible courses of action.

The Cabinet could notify the Vice President when a majority of that body
believed that the President's inability was sufficient to warrant a devolu-
tion of presidential power on the Vice resident, The Cabinet has always
notified the Vicg President when a President has died; and Section 3 would

extend this customm to the case of inability. Under Section 3 the Vice
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President might take the initiati&e without the Cabinet's first inviting
him to make the decision. Unliice the provision of the present Constitu-
tion, however, Section 3 would require approval by a majority of the
Cabinet before the Vice Fresident could undertake the exercise of
presidential power.

A Vice President who undertock the exercise of presidential power
would be assured that his action could not seriously be branded as usurpa-
tion because that action Qas previously approved by the President's own
appointees in the Cabinet.

In addition to the safeguard provided in Section 3 by the Cabinet's
role in the process, Section 4 contains a second safeguard. It providés
that, whenever the President declares in writing that his inability is ter-
minated, the President shall immediately resume the exercise of the
powers and duties of his office, Thus, Section 4 does, I think, provide a
disabled President with a constituticnal guarantee that he can regain the
powers of his office without the concurrence of any other official or group
if he is of the opinion’that his inability has been removed.

As a practical matter, if the determination of presidential inability
is left where the Constitution places it now--in the Vice President, or
placed in the Vice President and Cabinet--as. suggested, the Vice Pfe sident
would never venture to assume the duties of the Presidency unless it were
clear beyond challenge in any quarter that the President was in truth and

in fact actually disabled from performing the functions of his office, With
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a constitutional provision spelling_fout that the Vice President only acts as
President in a case of inability, a.;nd a constitutional provision granting to
the Fresident the right to reasse,r;i his powers at any time, the Vice
President as a practical, politicaif necessity in all probability would secure
the approval of the Cabinet, of thge; leaders and a great majority of the Con-
gress, and of a large segment of gublic opinion before venturing to assume
the presidential duties. Cn the ofher hand, with a constitutional provision
negating any motive of usurpation in the Vice President by clear language
that he only acts as President for a temporary period, no Vice President
would hesitate--as did Vice Presidents Arthur and Marshall in the two most
serious examples of this problem--to perfoim his constitutional duty of
serving as the alternate executive for a temporary period. The President's
immediate family and friends would be stripped of any motive to oppose the
Vice President, as in Wilson's case, for on regaining his health the
Fresident could simply assert his right to the office.

This leaves open one extreme contingency. What will the machinery
be for resolving questions of the President's inability where there is a dif-
ference in opinion between the President and the Vice President as to
whether the former's inability has ended?

My predecessor was of the apinion that the federal courts would dis-

claim jurisdiction in such a case upon the ground that the question presented
was poilitical, and that the only remedy was mupeachment,-lr?-/ The consensus
of cpinion is in agreement with Mr. Brownell that the sole remedy is im-

peachment where thére is a wrongful assertion of authority to exercise the

powe‘rs and duties of the Cffice. The attempt of a President to perform his
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duties when he was in fact clearly unable to perform might be classed as a
19/
wrengful assertion of authority.
It should be noted, however, t:hat impeachment proceedings may be

elayed if Congress is not in session. Article II, Section 3 of the Constitu-
tion provides that the President may. on ""extraordinary Cccasions, convene
both Houses, or either cf them.' It is unlikely that a President under
attack for attempting te és sert the powers while still suffering inability,
would convene the Congress to conduct impeachment proceedings against
himself. Further study is required to determine how Congress may be con-
vened in event impeachment proceedings are required in a dispute involving

20/

Presidential inability.

Therefore Congress may think it wise to avoid the odium of an im-
peachment by providing another but a similar process whereby the question
of inability could be determined in the unlikely event a President and Vice
President. were at an impasse. The Administration Plan cculd be modified
by the addition to Section 4 of such a provision.

Referring to Appendix III, this alternate Section 4 would still allow the

President to resume the functions of his office at any time, but provide for
the immediate action of Cong-ress, whether then in session or not, to
resolve the question of Presidential inability raised in writing by the Vice
President supperted by a majority of the Cabinet. By making the charge one
cf inability rather than impeachment for some offense, the necessary bro—
ceedings could be conducted in a more appropriate atmosphere. Members

of Congress who might be reluctant to impeach the President would not have
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the same reluctance in removing a President physically unable to perform
the duties of his office.

In my opinion this alternate Section 4 would place the President,

Vice President, and Congrass in exactly the proper relationship to the
qucstion of inability. The rresident could always reassert his power, the
Vice President would acquiesce except in the unfortunate sifuation where
the President had misjudged his true capacity. In that event Congress would
step in and by its consideration of a charge of inability determine the issue,
A two-thirds vote of the Senate would determine the existence of a
Fresident's inability; a majority vote of both Houses would restcre the
powers oi his office to him. Impeachment would remove the President
permanently; a determination of inability would leave to the President an
opportunity later to reassume the powers of his office. The difference
between the result reached by impeachment and by an inability proceeding
would justify the enactment of the separate inability proceeding, and would
render the whole proposed solution more-acceptable to the public.

Liet me stress that the‘very existencé of this ultimate power in
Congress - which is the only power it needs in relation to this question -
would in all probability insure that this extreme situation would never arise.
No Vice President would resist a President reasserting his claim to the
powers of the Cffice unless the President were in fact unable to perform.
No President - in fact unable to perform - would be permitted by his family
and close personal counsellors to reassert his claim and precipitate an
issue likely to be resolved against him by Congress.

v/e must recognize that in this area as in others, not everything is
soluble and not everything may be controlled by law. Whatever machinery

is adonted, it must not be able to be used as a vehicle focr harassing the
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President. So long as the determination of inability is left within the
Zxecutive branch, either by the President, or by the Vice President as is
ncw true under the Constitution, or by the Vice President and Cabinet under
the circumstances proposed by the Administration, there can be no harass-
ment of the President or diminution of his stature in the eyes of the people.
The Vice President is of the Fresident's own party; the Ca:binet is of the
President's awn choice; if there is a provision that the President can re-
assume the duties of his office at any time, he is safeguarded.

But if we transfer the power of initial determination of inability out of
the Executive Branch, or in some fashion share it with others outside the
Lxecutive branch, then the way is opened for a harassment of the President
for political and personal motives. We may not always have as President
a figure of the national and international stature of President Zisenhower,
nor one who has so completely demonstrated his respect for Congress as a
ccequal branch of government, whether dominated by his own of the
opposition party, as has President Zisenhower. Our solution must contem-
plate the testing of it - if need be - in circumstances similar to the time of
President Jchnson and the Reconstruction Congress, when violent personal
differences and party controversy would invite the Congress to use any

power it had to determine presidential inability as a weapon of harassment- -

if such a weapon were casily at hand. A possibility of such political harass-
ment could aeverelyimpair the Presidency at the very time when assertion of
its full power was most needed. |

With these guiding principles in mind, let us now examine some other

proposals,
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Various plans for the creation of a special commission have been
considered which would be empowered to employ physicians, to require
the President to submit to physical and mental examinations, and to de-
clare the existence of an inability by a majority or a two-thirds vote of
the commission. We think these plans should be rejected for a number
of reasons.

First, it secems unwise to establish elaborate legal machinery for
giving the President physical and rmental examinations. This would give
a hostile commission power to harass the President constantly, and risk
danger of irresponsible demands for commission action. Not only would
provision for such physical and mental examinations be an affront to a
President's personal dignity but it would also degrade the presidential
office itself.

Second, it seems ill-advised to éstablish complicated procedures
which would érevent immediate action in case of emergency, because
there is a need for continuity in the exercise of executive power and
leadership--especially in time of crisis. Investigations, hearings,
findings, and votes of a commission could drag on for days or even

weeks and result in a governmental crisis, during which no cne would

have a clear right to exercise presidential power.

Third, such a committees would be totally unnecessary except where

there was a dispute between the President and the Vice President in the

Zxecutive Branch itself., In my opinion such a situation would be most
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unlikely, once the principle is constitutionally established that the Vice
President's assumption of power is only temporary and the President

can resume his power at any ti,me.;l In other circumstances, where the
presidential inability might not be jso publicly clear, the Vice President
would only venture to assume the pre sidential duties if it were certain
that the Presgident were in fact diéabled, whether the President recognized
it or not.

Some constitutional aut»h;r.it_ies have pointed to the extraordinary
ad hoc commission of 15 members set up to decide the disputed Hayes-
Tilden election in 1876. This was a des?erate remedy for a desperate
situation, In my opinion it forms no basis for a carefully considered long
term constitutional arrangement which will be tested at some indefinite
time in the future with unknown personalities involved.

Let us now consider some of the objections t6 the particular com-
position of proposed Commissions.

I fhink it is now generally agreed that the Supreme Court should
not be represented on any Presidential inability Commission. This leaves
Congress and the Cabinet as the logical source from which the members
of such a Commission would be drawn.

It would appear to be a violation of the doctrine of separation of
powers for officials of the Congress to participate in any decision of
Presidential inability. Especially is it the case where under proposed

plan more than a majority of the Commission empowered to vote would
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come from the l.egislative branch. In effect, it would enable Congres-
sional leaders to put the Presiéent out of office, and to keep him out,
by declaring that he lacks the ai::ility to perform his duties.

The lack of wisdom in any suchproposal is indicated by considering
a converse proposal. Consider for a moment a proposal under which a
Commission, composed of four members of the Cabinet and one member
either from the House of Representatives or Senate was empowered to
look into the alleged inability of members of the House and Senate.

Any such astounding proposal would promptly and accurately be
branded as an unwarranted intrusion by the Executive branch into the
affairs of the L.egislative branch. It seems equally unwise to give a
committee consisting of a majority of members of Congress the power
to remove the President of the United States.

The framers designed the President as the sole repository of the
executive power of the nation. He and the Vice—Pr:asident—‘—the alternate
executive--are the only two officials to be chosen by all the people. In
time the presidency has grown as the national symbol, a unifying symbol
in any time of stress or crisis, No solution to the problem of temporary
disability should dilute the prestige of the presidency, diminish its
stature, or endanger its tenure.

kSummarizing my views on the various proposals of a presidential
commission on inability, I am convinced that this type of scheme is un-

necessary, would be unworkable in practice, and would drastically alter
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the concept of separation of power which has worked so well throughout

our nation's history.

111

Why a Constitutional Amendment is Essential

There are various bills and resolutions pending in the Congress
which attempt to deal with the problem of Presidential inability by statute.
However, there is considerable doubt and sharp division as to whether
Caongress has the power to legislate on the subject.

Testifying last year before the Subcommittee of the House Com -

21/
mittee on the Judiciary, former Attorney General Herbert Brownell, Jr.
summed up the situation in these words:
"I believe that the Constitution now vests the power of
determining inability in the Vice President; and that the

Vice President could not constitutionally be divested of

this power without a constitutional amendment. *

In my opinion, this is an eminently sound position.

Most scholars take the position that the power to determine

22/
Presidential inability rests solely in the Executive branch. This is
23/
not only true now but has been true for a long time. It would be wise
to leave this principle intact. The fact that Congress has never tried to
alter this concept by legislation would also seem to support this conclu-

sion that the power to determine Presidential inability properly resides

in the Executive branch under the Constitution.
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Any statute which purports to give Congress such power to deter-
mine the inabiiii;y issue must be a statute which attempts to transfer a
constitutional grant of power. Obviously, such a constituticnal power
can only be transferred by Constitutional Amendment--no statute can
héve that effect, any more than any statute may override the Constitution
in any other respect.

Ancther reason I favor a Constitutional Amendment stems from
another sharp division in authority as to whether there can be any
temporary devolution of Presidential power on the Vice President during
periods of Presidential inability. As I have pointed out there are
respectable authorities who believe that if a Vice President displaced a
President during the latter's inability, the Vice President would serve

24/
for the remainder of the terms.

I do not agree with that argument. But the fact remains thaf there
will always be a group to urge that there can be no temporary devolution
of Fresidential power on the Vice President during pericds of Presidential
inability, as the Constitution stands today. A concurrent resolution or
statute would not resolve that doubt. Obviously, the doubt that has been
raised has been far too persistent to be disregarded. They were
apparently considered to be of sufficient substance to stay Vice President
Arthur from acting during Garfield's lengthy iﬁability.

The Constitution should be so clear that there would be no room for

a dispute about its meaning., For the time when the question would arise
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is the very time when the copintry should be united and the very time
when a Vice President should have general support. The Constitutionality
of the statute would not be tested until the event of inability, and it is un-
certainty and confusion at this very time that we are trying to avoid.
This is another reason that a constitutional amendment is preferable to
a statute or a concurrent resolution even if the proposal were limited to
merely a declaration that a Vice President was to be Acting President
and only during the inability.

Professor Arthur &. Sutherland put it well when he said£f7

""The problem seems to me to involve a constitutional
amendiment. % ¥ %, The Founding Fathers wisely wrote into
our Constitution the doctrine of separation of powers, from
which the country derives many benefits, but which somewhat
complicates provision for Presidential inability. * % *%. How-
ever, under the Constitution as it was well drafted, Congress
can no more remove the President than the President can re-
move a Congressman.  An exception, of course, is the pro-
vision for impeachment % % %, To turn over provision for
suspending or ending his duties to ordinary legislation would
alter, in an important respect, the present distribution of
governmental powers between the executive and the legisla-
tive branches,"

Those urging that the Congress has this authority rely chiefly on
the "necessary and proper'' clause contained in Article I, Section 8,
Clause 18 of the Constitution. This elastic clause provides as follows;
"The Congress shall have power * % * To make all
Laws which shall be necessary and proper for carrying
intc Zxecution the foregoing Powers, and all other Powers

vested by this Constitution in the Government of the United
States, or in any Department or Cfficer thereof."
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The Supreme Court has declared that this clause "'is not the

delegation of a new and independis:nt power, but simply provision for
26/
making effective the powers theretofore mentioned. " So too, the
Supreme Court has said '"every valid act of Congress must find in the
21/
Constitution some warrant for its passage." If the power which
Congress secks to assert is not expressed in the Constitution, the next
inquiry must be whether it is incident to an express power and necessary
to its execution. If it is, Congress may exercise it. "If not, Congress
| 28/

cannaot exercise it. "

Now what express power does the Constitution confer upon the
Congress in this connection? The only power expressly given to
Congress is the power to declare what officer shall act as President
when both the President and Vice President are unable to function.

This is quite clear both from the language and its context in the
Constitution. Let us look carefully at the words used:

The first half of Section 1 of Article II of the Constitution reads:

"In case of the removal of the President from office,

or of his death, resignation, or inability to discharge the

powers and duties of the said office, the same shall devolve

on the Vice President.” ‘

Now, as you can see, there is no express reference to any action
by Congress whatsoever in this part of the Section, Nor was there in the

original draft of this clause, as you can see by reference to this chart.

Accordingly, a majority of the scholars take the view that where only the
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President has suffered inability, the Vice President alone may make the
determination. It is an executive matter exclusively, Congress has
nothing whatever to do with this pértion of the Section.

Now let us look at the second portion of Section 1 of Article II. It
reads:

¥ % % And the Congressf may by law provide for the

case of removal, death, resignation or inability, both of

the President and Vic}e President, declaring what officer

shall then act as President,’ and such officer shall act

accordingly, until the disability be removed, or a
President shall be elected." (Emphasis added).

This part expressly permits Congress to act, but only where both
the President and Vice President are not functioning.

As a matter of sound censtruction, therefore, {i:)ased upcn the
manner in which this Section was drafted, and the precise words used,
it would seem to deny Congressional power to deal with inability when
the President alone is invoived. This would be in accord with the
familiar rule that enumeration of a specific grant of power shall be con-

strued as precluding the exercise of a general grant over the subject
29/
matter. The rule has been stated as follows by Benjamin ¥, Butler:

"Now, a rule of interpretation of statutes and consti-
tutional law, and more especially as to the latter, always
regarded as controlling, is found in the maxim, inclusio
unius, exclusioc alterius. Or, freely translated, a special
grant of power is always held to be the withholding of a
general grant of power over the same and correlative
subject matter. And the Constitution providing expressly
what Congress may do in case of inability of p_gt_}}_
President and Vice -president, excludes the idea that
Congress may by law add to or diminish the constitutional
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provision as to what shall be done in case of the inability
of the President only, and the constitutional devolution of
the duties of his office-upon the Vice-president."

During the debate onthe law on Presidential Succession in 1881,
the Senate had occasion alsc to consider whether Congress had authority
to deal with Presidential inébﬂity. Senator Garland of Arkansas engaged

in a scholarly discussion of the problem, during the course of which he
30/
said:

"Certainly the power to determine the 'inability' of the
President is not conferred by article 2, section 1, clause 5,
which gives power to Congress only to declare what officer
shall succeed, To get under the general clause (article 1,
section 8, clause 18) to make all laws necessary and proper

for carrying into execution the granted powers, &, is too
general, too latitudinous, and would really make Congress
as powerful as De Liolme says the British Parliament is,
that can do anything and everything except make aman a
woman or a woman a man, ¥ ¥ ¥

3 # 3 *

"The makers of the Constitution spoke as wisely as
they could speak on the question. In other words, the por-
tions of the Constitution in relation to the President and
Vice-President of the United States are self-executing.
That is the doctrine. It is not intended for Congress to
put itsfingersinto that business at all, because it is inter-
fering with a separate, coequal, co-ordinate department
of the Government, * ¥ %"

In 1918, Henry &, Davis prepared a monograph on the 'Inability
of the President'' which was reproduced as a Senate Document,
Mr. Davis advanced still another reason why Congress lacked authority

31/
to deal with Presidential inability, He said:
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"% % ¥The very fact thatfthe Constitution contains no pro-

vision for summoning tHe Congress by any other than the

President is almost proof conclusive that that branch was

intended to have no part in determining the existence of an

inability; for to say that:‘the Vice President might so summon

that body is to yield the whole question; the very act by the

Vice President would determine the inability to exist. "

It seems clear to me thiat the necessary and proper clause of the
Constitution does not give the,Congress power to determine the inability
of a President.

Another objection that has been raised to dealing with Presidential
inability by Constitutional Amendment is that it may take too long to
secure its passage. This objection becomes less formidable when it is
recalled that several of the more recent Amendments to the Constitution
were ratified in less than a year or slightly more than a year,

Thus the Seventeenth Amendment providing for the election of
Senators by popular vote was proposed on May 16, 1912 and ratified
May 31, 1G13--about thirteen and a half months. It took three-fourths of
the States from February 20, 1933 to December 5, 1933--less than ten
months --to repeal the Eighteenth Amendment on prohibition by ratifica-
tion of the Twenty-First Amendment. It took from May 19, 1919 to
August 26, 1920--about 15 months--for ratification of the Nineteenth
Amendment dealing with Woman's Suffrage. It took from March 3, 1932

to February 6, 1933--merely eleven months--for ratification of the

Twentieth or "lame duck” Amendment. These periods of time may be



compared with the five years it took Congress to enact a new Law of
Succession. |

When the people recognize the pressing need for an Amendment to
the Constitution, as there unqxféstionably is in this case, we can expect
state legislatures to be fully ré;sponsive to the country's need and to do
everything within their power Eto expedite ratification.

In summary, I think, fitst, the sounder logic is strongly in favor
of a Constitutional Aﬁendment, and second, if there is this large body
cf opinion which regards a Constitutional Amendment as necessary, it
would be illogical, to say the least, to deal with this problem by statute,
and leave it in the same state of uncertainty as it is in now.

Finally, I should like briefly to comment on the plan under which
the Congress would enact a statute and submit an identical Constitutional
Amendment to the States at the same time. There is a precedent for this
dual procedure., In 1866 Congress passed the Civil-Rights Act over
President Johnson's veto. During debate on the bill in Congress,
opponerts to it pressed with great force their arguments to demonstrate
that the bill was unconstitutional. The Fourteenth Amendment was adopted
to obviate these objections that threatened the validity of the Act,

There is, however, grave danger in this proceduré when applied to
Presidential inability cases. Resort to the Constitutional Amendment

rowute at the same time that a statute was enacted would be construed as
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a confession of the unconstitutionality of the statute, and lead to great
public tension and unrest if there were any attempt to invoke it in a
crisis. Indeed, it might well stir up heated litigation in a national
emergency--the very time that the Country can ill afford to await the
outcome of protracted litigation, or be divided by it.

For still another reason the 1866 precedent involving civil rights
is not an apt one in connection with the Presidential inability issue.

There is no question but that the federal courts have the jurisdiction
to consider the validity of civil rights statutes and to hold them invalid
when they do not meet constitutional standards. In keeping with our
traditions, decisions of the courts in cases of this kind which the courts
have long determined, would generally be acceptable to the people. But,
as several scholars have pointed out, statutes dealing with Presidential
inability involve political questions--questions which the court have
steadfastly refused to assume. In the leading case of Colegrove v.
Green, 2 Mr. Justice Frankfurter speaking for the Court stressed once
again that it should stay out of political controversies.

The Court said:

“"From the determination of such political issues the

court has traditionally held aloof. It is hostile to a

democratic system to involye the judiciary in the politics

of the people. And it is not less pernicious if such judicial

intervention in an essentially political contest be dressed
up in the abstract phrases of the law.,"
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What would the result then be if a statute were enacted? It would
merely invite a long drawn out legal battle at the end of which the Court
might decide it has no power to decide the matter, and that it is bound
by the Vice President's decision; or if it did decide it, either the
President or Vice President might claim that its decision was worthless
beo:;ause the Constitution never gave the Court authority to determine
such a case. Thus we would be back where we had started from, except
that now the confusion, chaos and dissension among the people would be
greater than ever.

If we are ultimately to rely on a Constitutional Amendment anyway,
it is my considered opinion that we should follow this course exclusively
now, and set all doubts to rest for the future, The machinery ;to be
provided to resolve the inability dispute under any plan, must not only
be such as to achieve a just result, but also to insure its widespread
acceptance by the people. And this can only be accomplished by a
Constitutional Amendment, simple on its face, plain for everyone to
understand, free of radical change, and so eminently fair to all parties

involved as to have universal appeal.
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ABEendix I

Resolved by the Senate and House of Repreacgntatives ofthe United States
in Congress (two-thirds of each House concurring therein). That in lieu of
so much of paragraph six of Section 1 of Article Ii of the Constitution of
the United States as relates to the powers and duties of the Presidential
office devolving on the Vice President in the case of the removal of the .-
President from office, or of his death, resignation, or inability to dis-
charge the powers and duties of the said office, the following article is
proposed as an amendment to the Constitution, which shall be valid to all
intents and purposes as part of the Constitution when ratified by the legis~
latures of three-fourths of the States:

Joint Resolution Proposing an amendment to the Constitution of the United
States relating to cases where the President is unable to discharge the
powers and duties of his office.

Article -~

Sectionl. In case of the removal of the President from office, or of
his death or resignation, the Vice President shall become President for
the unexpired portion of the then current term.

Section 2. If the President shall declare in writing that he is unable to
discharge the powers and duties of his office, such powers and duties shall
be discharged by the Vice President as Acting President.

Section 3. If the President does not so declare, the Vice President,
if satisfied of the President's inability, and upon approval in writing of a
majority of the heads of executive departments who are members of the
President's Cabinet, shall discharge the powers and duties of the office
as Acting President,

Section 4, Whenever the President declares in writing that his ina-
bility is terminated, the President shall forthwith discharge the powers

and duties of his office.



Section 5, This Article shdll be inoperative unless it shall have been
ratified as an amendment to the Constitution by the 1egiélatures of three~

fourths of the several states within seven years from the date of its sub-

mission.

ii



App?e ndix II

Articles as Agreed to by the Convention

As Reported by Committee on Style

Art. X, 82: "%, , . and in case of
his removal as aforesaid,
death, absence, resignation
or inability to discharge the powers and
duties of his office,
the Vice President shall exercise those
powers and duties until another President
be chosen, or until the inability of the
President be removed.

Art. X, 8§ 1: "The Legislature may de~
clare by law what officer of the United
States shall act as President in case of

the death, resignation or disability of the

President and Vice President; (semicolon)

and such Officer shall act accordingly,
| until such disability be removed, or a
. President shall be elected., 2 Max

Farrand, Records of the Federal Con~-

vention of 1787, 575, 573 (1911 and 1937).

and Finally Adonted
Art, II, § 1, cl. 6: 'In case of
the removal of the president from office,
or of his death, resignation,
or inability to discharge the powers
and duties of the said office,
the same shall devolve on the vice=

president, (comma)

and the Congress may by law provide

for the case of

removal, death, resignation or in-
ability, both of the president and
vice-president, declaring what
officer shall then act as president,
{(comma)
and such officer shall act accordingly,
until the disability be removed, or a
President'shall be elected" 2 id,

598-599, 626,
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Appendix III

(Altejrna.te Section 4)

Section 4. Whenever the President declares in writing that his
inability has terminated, the President shall forthwith discharge the
powers and duties of his office: Provided, however, that if the Vice
President and a majority of the heads of executive departments who are
members of the President's Cabinet shall signify in writing that the
President's inability has not terminated, thereupon:

{a) The Congress shall forthwith consider the issue of the President's
inability in accordance with procedures provided for impeachment, and
if the Congress is not in session, shall forthwith convene for this purpose;

(b} If the House of Representatives shall on record vote charge that
the President's inability has not terminated, and the Senate so finds by
the concurrence of two thirds of the members present, the powers and
duties of the office of President shall be discharged by the Vice President
as Acting President for the remainder of the term, or until Congress by a
majority vote of the members of both Houses determines that the
President's inability has terminated.

iv
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