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’Excn pts of argument by Tom C, Clark, Attorney General
of the United States before the Supreme Court in the
- -case of United States of America, Plaintiff, versus the
State of California, March 13, 1947

"The ~only question in this case is the propfietary right to the land under-
1v1n0 this three-mile belt, known to 1nternatlonal lawyers as the marginal sea,
Tt is important to point out, in the beginning, what this cése does not involve,

’“Thé_United States raises no question as to the ownership of ports,
hé?gors; béys# rivers, lakes or any other island waters. Nor is any question
raised as to the ownership of the tidelands, that is, that nzrrow strip of land

which lies between high and” low water marks o? the Pac1f .c Ocean on the coast
of Callfornlaq The area here in controversy begins where the tldelands end,
It is an ar§a extend1ng three miles from low-water mark into the sea, .

”The Government's complaint filed in this case alleges that the United
States is the owner in fee simple of the submerged lands underlying the marginal
sea off the ccast of California. The complaiﬁt states @hat California; in
violatibn of the fighbs of the United Stétes, has been and is publicly claiming
title‘to these lands; has undertaken to provide for the leaslng of same for the
exploitation of petroleum and other dep031ts, is w1thdraw1ng 1arge quantities
of oil tb refrom, and refuses to recognize the rights of the United States
‘therein, | | | |

"At this point it might be in order for me briefly to describe the area
involved herein, The entire marginal sea along the coa&t of Callfornla, in
;ssue,'embraces about 3000 square miles of area. As has been indicated above,

this legal controversy arose because of the discovery of large pools of oil -

within the area, At this time these pools extend over approximately 15 square

miles of the total area involved in this suit, One hundred leases have been
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executed‘and 350 Weils drilled, Most of'the$e.wél;s Wére drilled subsequent
to 1921 - the date of the first Caiifornia.iéasiﬁg act, Some of the wells
are "whip stocked" - that is, slanted from the high land out into the bed of
the sea., The moubth of these wells is on shore but the bottom of the hole in
some instances is almdst a mile out to sea -~ thus draining qii from.thé
reserves of the United States, | |

"The only other industries in the area are.fishing and kelp;‘which is
used in the making of medicines and chemicals, The plaintiff readily admits
the right of California, in the absence of Federél action; to control and
regulate such matters within the area, 2

"The first point to which I wish to address myself ié that the concept

e

of Yhe marginal sea is international in origin and development, The relevancy

of this fact arises out of our view, that to the extent‘that cwﬁerShip of the
‘bed of the marginal sea is to beAdeemed an attribﬁje of 8;ve£éignty5 it is an
attribute not of State sovereignty but, rather, is toﬁybevattributed to the
'only sovereign in this. Nation possessed bf internationai pawers, the Federal
Government, The international nature of the,margingl sea concept is a

characterization drawn from history, and it is to that history that I now

<

turn, "% %% % % ¥ %

"Tn 1793, &homas Jefferson, as Secretary of State;‘addreSSed notes to
the British Minister and to the French Minister, in which he stated that the
Uﬁited States, finding it necessary‘tovdefine the extenﬁ of the line of
territorial protection which they claim on their coést,’in order to give
‘effect to their neutral rights and duties, fixed provisionally upon the dis=-
tance of one sea league, which is the equivalent of three nautical mileé, as

its zone of territorial protection, This definition of a seagoing area of
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neutrality is comparable, I think, to the Declaration of Panama, adopved at

sl

24

¢ -~

%

' the beginning of the recent world war,M¢ % *

"Given a concept which has had its origin and its genésis in inter-~
national law, we think that it would be an aberration to attribute ownership
of the margirsl sea to a gc#ernmental'body'which has no international powers,
The international conéept that dominion could be exercised over fhe sea only
as far as it could be held in subjection from the mainland or as far aé a
cannon will carry is certainly an attribute of national sovereignty, if any at
all, As between the States and Federal Government, the United Sﬁates is the
“only "prince that can challenge into the sea and command with cannon",

"To hold otherwise would be to divide up the proprietary interést in the
marzinal sea surrounding the United States into twenty separate proprietor-
ships, exclusive of Connecticut, which has been held not to front on the
Atlantic Ocean., Such a division would be contrary to all concepts of inter-
national law and could not be maintained unless by force of arms of the United
States itself ér acquiescencé of foreign sovereignties,

"I turn now to the next point - and it is a basic one - that I wish to
present ‘as a background for the Governmentis contentions in this case, * * ¥

' "Je are here concerned with a State, California, which was formed out of
lands which previously were thevproperty of the United States as an entity.
As to such a state, it seems perfectiy clear that territory which actually
belonged to the Netional Government prior to statehood iemainéd the property
of the United States after the individual ﬁew state was created, unless there
is evidence that the‘National Government did actually, then or later, transfer
part of the national property to the ownershi§ of the state. Thus, the only

lands within California that passed io the State as its lands are those which
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the United States affirmatively conveyed to the State. i/e have no such af-

firmative action hcre. The United Statces has not conveyed by statute or

othérwise the lands here in question. e have a national forest in California,

not because California has conveyed the area to the United States, but be-

o~ _se the area belonged to the United States before California was admitted

'to the Union and because it continued to belong to the Unitcd States thereafter,

miith this background, I can nroceed to a summary of the reasons
supporting the Governmentl's claim to paramount proprietary rights in the bed
of the marginal écaa e begin with the fact that the territory which became
California Was acquired by the United States from ilexico under the Treaty of
Guadalupe Ridalgo,» in 1848. This treaty vested in the United States full
ri-hts, sovefeignAas well‘éé proprictary, . over the entire arca thus acquired.
Indeed, Caiifornia édmits as much, for its basic claim-is that it obtaincd
these lands frém thevUnited States in 1850 vhen it was admitted to the Union.

"The United States secured full rights to all of the territory,
except that previously conveyed by llexico. Uo such grants are involved here,
California was admitted into the.Union by the Act of September ¢, 1850,
There is nothing in that Act of Admission, or elsewhere, which explicitly
grants the marginal sea ﬁo the State of California, and it is the Government's
contention tliiat there is noﬁhing in that Act or any other docuient that
impliedly transferrea the marginal sea to California.

"California’é casé, however, is rested on a provision in oSection 1
of the ict of Admission, to the effeet that California was admitted 'on an’
eQual'footing with the original States in all respects whatever.! It relies

on a series of decisions of this Court which had reference to inland navigable

~g
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waters.  The rule of these cases is taken from Pthe equal footing clause"
inserted in each of the admission acts as to new states. It is in'thev
Admission Act of 1650 as to California. This clause merely guaranteed to
new States the same sovereigsn rights as those enjoyed by the original
hirteen States.i ¥ 3 3%

"MJe think, moreover, that the original states themselves had no
fights in the marginal sea as such. In fact, none of them claimed it by

J'CC4stitution; statute, or internretation.! #* % %* %

"7o attribute to California ownership of the marginal sea simply

because it, by Constitutional Aét; in 1850 1did claim tc it, would, we think,

give it greater rights than were had,by'thévoriginal States at the time of

e
3

- fhe formation of our Unmion." % 3 3 - ' o |
B "The State could regulate the use of rivers, lakes, bays and harbors =
and protect the rights of the public in such use - without ovming the beds
thereunder. ! %% % % : : - o I

"However, we do not ask that the prior deeisions of this Court be

“

overruled. We suggest merely that if this Couft‘shoﬁla find i%‘hebéSéary to
reach this issue at all, the unsound rule of these cases be not extended to
apply to *he marginal sea.!

T think it proper, finally, to point out that this suit is not
comparable to a mere title disputé between private parties, Tt is not inceed
comparéble to a dispute over title between governments of equal stature.

Tt will not be taken amiss, I think, and certainly I do not cast any
reflections on the State of California when I say that this is not a suit
, o sbetween equal sovereigns. It is a suit, rather, between the’ people of the

United States, as a whole - a paranmount sovereignty - and the State of
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California;- The Statels claims rest solely on the'geoéfaphical:éccident e

‘thatiits territory borders-upon the Pacific Occan. On ‘the ‘other hand, the

people of the United Statés; in every state of the Union, have. a genuine
intsrest in the marginal sea.

"It would be to-the best interests of all the pedple - all the States -
»that it not be cut up int0'20~différeht ?ropriétorships;‘Q%hié is reflected ,
"in President Truman's:Executive Proclamation of Scptember 28, 1945, in which
he asserted the rights of the United States to the5"Qontinehtal.ShéIf;"
" This is the gradualiy"sloping‘submarine plaih adjacenﬁcto‘prabtically all
of the shorelines of the.oceans of which thewbed of theé margiﬁaltsééfis a . 23
-~ part.
"The President has authorized me to‘say,that the Administratiép  ,

approaches this controversy with every desire to do.substantial equity to
- California and to the private interests involved. In'the event that the
decision of this Court is favorable to the Government of the United"Stateé,
it will be necessary to have~Congressibnal action to determine the use to
which these oil reserves shall be devqtedfm whether to a reserve for our
Havy, coupled with a present devclopment 1obking to'a determination of the
iZmits of the pools of oil availalble, or to immediate exploitation.;

" ’he President advised me he will recommend to the Congress that
legislation ‘be enacted designed to relieve California aud thpée who have

operated under State authority, from the necessity of accounting to the

United States for revenues derived-in the past from the exploitaticn of
‘any of the lands here involved. ' Such legislation, in the view of the

President,- should also estallish equitable standards for the recognition

of investments made by private interests. and should offer a basis for the



-7 -

continﬁed operation of private establishments wherever consistent with the
national intérest, and on terms which would be fair and just under a1l
circumstances. ‘There is no desire on the part of the President or of any
cificial of the execubtive branch to destroy or confiscate any honest and
vona fide investment, or to deprive the State or its subdivisions of any
reasonable expectation of future return ffom the areas that have>been
developed. I am confident that a prosgram of this kind presented by the
President would not lack support in the Congress.

MAt the same time, it should be borne in mind that only a relatively
smail proportion of the marginal sea has as yet been explolted or occupied.
As to proven oil property in the marginal sea of California, only 1/2 of
onec per cent of the entire area is involved here. - Exdsting investments
may well prove to be minor in extent in compariéon with the untold
resources of the remaining area., Property rights ~ determined under exist-
ing leases by the State —~ are small in compariscn to what they may be at
a later date., If this area in fact belongs to the United States, evefy.
,considerétion of"public policy calls for its dedication to the interests
of all of the people of the United States, subject to such valid equities

as the Congress may recognize."
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