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L INTRODUCTION

Earlier this year, the President signed into law the PROTECT Act, a landmark piece of
legislation that comprehensively strengthens the Government's ability to prevent, investigate,
prosecute, and punish violent crimes committed against children. Pub. L. No. 108-21, 117 Stat.
650 (2003). The PROTECT Act also contains an important amendment, sponsored by
Representative Feeney and supported by the Department of Justice, that enacts several key
reforms designed to ensure that the Sentencing Guidelines would be more faithfully and
consistently enforced, thereby achieving the consistency and predictability that Congress sought
in the Sentencing Reform Act (which established the Guidelines System). See id., § 401.
Speciﬁcally, the legislation includes a number of reforms designed to reduce the number of
“downward departures” from the Sentencing Guidelines, and it further instructs the Sentencing
Commission to adopt additional measures “to ensure that the incidence of downward departures
[is] substantially reduced.” Id., § 401(m)(2)(A). In our constitutional democracy, these
fundamental policy choices as to the range of permissible sentences are ultimately for the
Congress to make. As Chief Justice Rehnquist recently remarked:

It is well settled that not only the definition of what acts shall be criminal, but the
prescription of what sentence or range of sentences shall be imposed on those
found guilty of such acts, is a legislative function — in the federal system, it is for
Congress. Congress has recently indicated rather strongly, by the Feeney
Amendment, that it believes there have been too many downward departures from
the Sentencing Guidelines. It has taken steps to reduce that number. Such a
decision is for Congress, just as the enactment of the Sentencing Guidelines

nearly twenty years ago was.

Remarlcs of the Chief Justtce, Federal Judges Association Board of Directors Meeting (May 5,
2003), available at <http://www.supremecourtus.gov/publicinfo/speeches/sp_05-05-03.html>.
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