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SPEECH
OF
JANET RENO
San Antoni o, Texas
Thur sday, January 30, 1997
Speech of Janet Reno at the Marriott Hotel, 711
East Ri verwal k, San Antoni o, Texas, at 1:30 p.m,
January 30, 1997, and the proceedi ngs bei ng taken down
by Stenotype by Marsha N. Yarberry and transcri bed
under her direction.

PROCEEDI NGS

M5. RENO. Thank you, Justice. You've
al ways been there in sone of the nore difficult
nmonments in ny life and sone of the nore chall engi ng
nonents, and |'m so proud to be here with you today.
| thank you all for inviting nme. | amdelighted to be
here with Bill Black, the justice attorney for the
Western District of Texas. And | appreciate your
efforts.

But you honor ne by asking ne to be here
because this is a subject very dear to ny heart, and
it is one of the highest priorities of the Departnent
of Justice. Wiy, may you ask? Well, in 1962 | took
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federal civil procedure from Roger Fisher. | don't
think | heard anything about negotiation. | heard
about litigation.

And | canme hone to M am and becane invol ved
in this practice representing | andowners, in a snal
condemation practice, and I would | ook at these
peopl e hold out for a higher settlenent, go to trial,
and get less, and | thought, "There is a better way to
work it out."

| went off on ny own in a small practice,
and | handl ed custody matters, and | watched the

brui sed way that people canme out of |itigating custody

matters. | saw the scars, enotional and ot herw se,
and | said, "There's got to be a better way to do
it." | litigated personal injury cases and saw t hem

come back, not really resolved, costs eating up a | ot
of the verdict.

And then, as Ben points out, in 1978 |
becane a prosecutor, and | know that we were
negoti ati ng over 90 percent of the cases, and | know
t hat the people negotiating themwere trial |awers
who had no training in negotiation, didn't understand
how to do it, and it all seenmed wong to ne.

At the tine | reached out to see if there
wer e people who could train ny young | awers, and
there weren't too many around. W tried. But during
all of this | realized that advocacy and pliability
are extraordinarily inmportant. There were people that
would try to run over ne, and | |itigated, and |I won,
and they stopped running over nme. But still | kept
| ooking for ways to resol ve and sol ve the probl em
rat her than just wn or | ose.

As | went through these years Roger Fisher
st opped tal ki ng about the Federal Rules of Cvil
Procedure and started tal ki ng about negotiation. |
don't think he would renmenber ne, but that man has

been an influence on ne because | kept thinking,
“"There has got to be a better way to do it." Sandy
Dal enburg fromthe house judiciary commttee started
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tal ki ng about dispute settlenent prograns that would
get cases out of the courts and resolve the problem
rather than provide for a win or a | oss.

And then about ten years ago | started
heari ng about your work and what you have done, and
all I can say is, you, as far as | am concerned, are
the | eaders of the bar. | cannot thank you enough for
what you have done in these ten years, because what
you have done by |leading the way is to show others
that dispute resolution prograns can work, that we can
sol ve problens rather than just wn or |ose.

You have shown so many people that there are
alternatives to litigation, that they can be
successful. You have spread the word. You have nade
peopl e believers. You have made | awyers problem
solvers. You have nade | awers peacenakers. And |
think that you are a little [ower than the angel.

And because of you | cane to Washi ngton
commtted to negotiation and to nediation. | realized
that there would be ot her appropriate dispute
resol ution prograns, and | wanted the departnent to
expl ore every one, and | wanted attention paid to

problem solving. | didn't want our conmponents com ng
into town and suing without sitting down first and
saying, "This is what the law requires. This is the
reason it requires it. This is how we can conply and
we'll help you conply. |If you have questions, |et us
work with you. But if you thunb your nose at us we're
going to litigate with you until you reach the
understanding that we're here to try to solve a
probl em and work it out, whether it be environnental
hazard, a civil rights violation, sone
discrimnation.” And it just is marvelous to watch
peopl e respond, because at first he said it is the
Depart ment of Justice's account.

Now bankers, instead of grinning to people
when we tal k about |ending discrimnation, say, "How
can we work with you,"” to | et people understand that
there may be inadvertent discrimnation and if we work
t oget her we can bear it out and ensure that for all
Anericans they can have equal opportunity to own their
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own hone.

It is wonderful when we go to a state to
enforce the Cvil R ghts Institutionalized Persons Act
and the governor and the attorney general, instead of
saying, "OCh, ny goodness. Here cones the Cvil Rights
D vision," wel cones us and says instead, "How can we

sit down and work out this problemtogether?" It's
probl em sol ving. And you have nmade it possible as
nore of an accepted function than ever before in
litigation in this country.

But at the sanme tine | want the |awers with
t he Departnent of Justice to be prepared to litigate.
But what have we done? The first thing | said is |
want to nake sure that our |lawers are trained to be
negotiators. W are training our attorneys to be
better negotiators by recogni zing that we nust address
the interest of the parties that |lie behind the
positions they take.

We are teaching our litigators to be problem
solvers by asking themto step into the shoes of the
other party in order to better understand why they
t ake positions against us. W are asking our |awers
to be nore creative in finding solutions to disputes
t hat may not be apparent to any party unless and until
all the parties engage in candid bargaining over their
real interests and their real needs.

In addition, we are asking our attorneys to
be candid with thensel ves and with their client
agenci es by evaluating that case carefully to
determne its true value. And through their general
counsel s we are asking our client agencies, the

various agencies in the federal governnent, to | ook at
a case before they bring it to us, to evaluate it
carefully, to understand that if they take steps to
resolve it there and negotiate it at that point,
noni es can be saved down the road, and it is exciting
to see how that effort is catching hold. At first
peopl e are sonewhat dubi ous.

But we're al so exploring how we m ght
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9 provide incentives. | cane to Washington to discover
10 that a client agency oftentines has a judgenent paid
11 out of a judgnent fund rather than its regular
12 appropriation. It doesn't hurt. So there's not that
13 much of an incentive. Let the Justice Departnent
14 worry about it. How can we work together to devel op
15 incentives for people to focus on the issue early on,
16 resolve it early on, and resolve the probl emthat
17 <created the issue in the first place?

18 Unl ess we have nade realistic assessnents of
19 what really is the best alternative of the negotiated
20 agreenent, we should not go to trial. But unless we

21 make realistic assessnents, we are not going to be

22 able to negotiate through an infornmed procedure.

23 Smart, tough, interspace negotiation is nore likely to
24 produce lasting results.

25 When we focus on a solution to the dispute

I nstead of engaging in fault finding or blam ng,
sonmeone else is creating the problemin the first
pl ace, we have taken a very mmjor step in becom ng
better problem solvers. Wen we engage in active
| i stening instead of reflexively responding to the
ot her side, we create a nuch better environnent for
reachi ng under st andi ng.

When our opponent makes an angry st at enent
and we refrain these hard words into a positive
10 excursion, we then have started to |ook at their
11 thoughts to understand and work together for a
12 solution that all can support and that everyone
13 benefits from And from personal experience | can
14 assure you that these skills work just as effectively
15 in your own workplace as they do when you engage an
16 opposing party in settlenment negotiations.

©CoO~NOOTPA, WN P

17 | hope that you all wll soneday be able
18 each to visit the conference roomof the attorney
19 general. It is a very inposing roomwth beautiful
20 murals, nice at the head of the table. The G vil
21 Rights Division will be on one side, the Cvil

22 Division on the other, the Solicitor General's Ofice
23 down at the end. There may be three different views
24 or five different views, all strongly held by
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spl endi d, wonderful | awyers.

It is so fascinating if we take the tine to
hear them out. And then when | discover that one side
isn't listening, nmake sure that they're |istening.

And if 1've got the tinme and they talk it out, we
reach such a nuch better position representing the
federal governnent. And, again, it is you and your
col | eagues and ot hers who have taught ne the skills of
| i steni ng, of mediating, of negotiating, of solving a
probl em rather than wi nning a war.

At the sane tine we nust recognize that
regardl ess of how skillful we nay be as negotiators,
there will be tines when negotiating one on one with
the other side will not work. There nay be too nuch
hostility or distrust, anger or suspicion between the
parties. The disputes may have | asted so | ong or been
so costly that negotiating one on one with the other
side is a guarantee for gridl ock.

That's when nedi ati on has becone extrenely
val uable to the departnent as a technique for avoiding
the tribulations of trials. Mediation is valuable
because it directly involves the parties to a dispute
as well as their attorneys, and it creates an attitude
of cooperation in an otherw se adversari al
envi ronnment .

To sone here it's like preaching to the

choir. | don't have to tell you why what you do is so
| nportant. To others who are here today thinking
about pursuing dispute resolution nore far into the

future, all | can tell you is that it has nmade such a
wonderful difference in the very brief tine in the
Departnent of Justice. |If you talk to the young

peopl e who | had a chance to hear fromearlier today,
they are learning what a difference they can make in
their school in terns of conflict resolution.

So we have focused on alternative dispute
resolutions, particularly nediation. Peter
Steenland is ny senior counsel for alternative dispute
resolution, and | have raised it up to that |evel.
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Peter is a very experienced advocate with the
Departnent of Justice, but he has been through so nany
cases that he knows how i nportant ADR is.

And |'ve asked Peter to make sure that the
| awyers for the Departnent of Justice are trained in
ADR techniques. W are taking it area by area across
the country so the assistant United States attorneys
will all be trained. Peter has taken the extra step
of bringing the client agency in on occasion to be
trained with the | awers, i1nproving our opportunity to
resol ve di sputes even short of filing |awsuits.

At the departnent we have spent al npost

11
$400, 000 during the past year to retain the services
of medi ators and ot her dispute resolution providers.
We are working closely with the courts, both at the
trial and appellate |levels, to take advantage of their
case settlement prograns.

| nmeet on a quarterly basis with the
executive commttee of the judicial conference, and
this is one of the areas that we reqgul arly address.

We strongly support these court case settl enent
prograns. |n one year, using both court sponsored
nmedi ati on and private providers, we have tripled the
nunber of cases in dispute resolution fromless than
400 to nore than 1,200. Prelimnary reports indicate
that nore than half of these cases have resulted in
settl enment, and even when the case has not been fully
settl ed sone benefits have been paying in terns of
reduci ng di scovery, dism ssing issues, and sinplifying
the litigation. W are nmaking progress, for it's
changing the culture at the Departnent of Justice at

t he federal governnent |evel.

In many cases nediation is cheaper and
faster than litigation; it produces better results
than the litigation. Let ne give you an exanple where
t he federal governnment has used nediation to obtain a
settlement of a dispute that truly involves problem

12
solving. Recently the Air Force had a contract
di spute with a corporation perform ng nmai ntenance at a
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certain Air Force base. There was one year to go on
the contract and the question of renewal unresol ved.
The maintenance firmfiled ten clains for additional
paynents totaling nore than a half a mllion dollars
that they asserted were due under the contract. Al
clainms were denied by the contracting officer, and the
matter proceeded to an adm nistrative tribunal.

Before the tribunal ruled, the courts agreed
to nediation. After several hours of hard work, the
clainms were settled for 45 cents on the dollar,

I ncluding interest and attorneys' fees, and the
parties agreed to nodify the contract by revising the
anbi guous provision that had provoked the dispute in
the first place. Mediation and a skillful third party
hel ped the parties turn a nasty dispute into a sound,
wor ki ng relationship for the future.

O her simlar stories could be told in the
context of disputes over enploynent and workpl ace
| ssues, tax disputes, and environnental clains. W
use nedi ation when the United States is a plaintiff in
enforcenent cases and when we are the defendant. W
use nedi ation both to settle cases and to avoid filing
themin the first place.

13

When parties remain adversarial to each
other, we mss the opportunity to resolve disputes
t hat coul d benefit both parties, and the Justice
Departnent does not want to be in that position. O
course, the Departnent of Justice sees only a snall
percentage of all the disputes involving the federal
gover nnent .

Last year Congress went a step further and
enacted the Adm nistrative Di spute Resolution Act to
pronote greater use of ADR throughout the federal
governnment. This | aw now permanently authori zes
federal agencies to use dispute resolution to resolve
di sputes before they reach the courts.

| am pl eased that the Departnent of Justice
took the lead in supporting this litigation
| egi sl ati on on behalf of the adm nistration, and now
we are working very closely with the other federal
agenci es, through their general counsel and ot herw se,
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to ensure that they take nmaxi nrum advant age of these
pr ovi si ons.

| cannot think of a better exanple of good
governnent than providing a process so that citizens
who have disputes with their governnent can sit down
at a table with a responsible official and a
third-party neutral to negotiate a fair resolution of

14
their disputes. But we have nuch, nuch, nuch to do.
We haven't trained all of our attorneys yet. W have
some real callous attorneys who just like to try
cases.

And they tell ne sonething very
interesting. They said, "Ms. Reno, you don't
understand. |It's easier to try the case than to go up
through all the levels of the departnment to get
approval for the settlenent.” So we're trying to
change that to make sure that people understand that
If we trust themto try the case, we trust themto
settle the case in the best interest of the governnent
and the people of the United States.

But we still have sone real call ous
attorneys. And so whenever anybody will indicate to
me who the real callous attorney is, | wll push them
alittle bit. W try to do it gently so that people
will know that we are being supportive, but we want to
do everything we can to nmake sure that the culture of
di spute resolution is part and parcel of that
magni ficent institution, the Departnent of Justice.

But we have still nuch to do.

| tal ked to you about those cases, those 90
percent of the cases that we negotiated. Most
cases -- nost crimnal cases in this country, both at

15
the state and federal |evel, have sone degree of
negotiation. But plea bargaining is a bad word. Plea
bar gai ni ng done only to clear crowded cal endars and to
handl e overwhel m ng casel oads is wong, and all of us
have a special responsibility, even if we do not
practice in the crimnal area, to nmake sure that our
crimnal courts of this nation have the wherew thal,
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t he resources, the personnel, the judges, the
prosecutors, and the public defenders to ensure that
everybody has the right to a fair trial.

But at the sane tine it is very, very
frustrating to see a young | awer prosecute a case,
get a conviction, and think he has won the battle when
he sees the guy go off to prison for five years,
know ng full well that he will only serve 20 percent
of the sentence because we don't have enough prison
cells to house people for the length of tine the
courts are sentencing.

It is very frustrating to see that person go
off to prison wwth a drug problem and not get drug
treatment and end up back out on the streets, the sane
probl em unsol ved, but the prosecutor thought he or she
won. It is equally as frustrating to see the public
def ender feel that he has won when he prevails on a
notion to dismss or a notion to suppress and his

16
client, a crack addict, wal ks out of the courtroom
allegedly a free man but in worse bondage through
crack than any prison wll ever create for him and
t he public defender does nothing to address the crack
probl em that caused the problemin the first place.

That is why in Dade County and now in the
Departnent of Justice we are trying to focus on drug
courts which provide a carrot and stick approach and
say to nonviolent first offenders charged with
possession of a small anount of drugs, "W will work
with you in treatnent and job training replacenent,
and we'll get you off on the right foot. And if you
stay clean, we'll help you and support you along the
way, but you face a certain sanction if you conme back
with a positive test for drugs.”

It is problemsolving. It is working out
probl ens, negotiating problens or nediating probl ens
to solve the problemrather than to let it perpetuate
itself through the nmerry-go-round of our crimna
courts that see people cone back again and again and
agai n because the | egal system hasn't focused on
solving the problem It's only focused on guilt or
I nnocence.
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We need your help to | earn nore about how we
use the process of negotiation and nediation in the

17
crimnal justice system W need your help in making
sure that we do not have to plea bargain because of
crowded cal endars but that we can negotiate the right
way to solve the problemin the interest of all the
Aneri can peopl e.

| think the |egal profession and those
i nvol ved in dispute resolution can do so nuch to ease
the tensions in the workplace of Anmerica. Enploying
assi stance professionals will tell you that the
wor kpl ace is becomng a nore violent place. Tensions
are enhanced between enpl oyer and enpl oyees. Peopl e
are concerned about their jobs. They wonder what
their future is. They see a rapidly changing
t echnol ogy nmake their jobs becone obsol ete, and the
pressures are on everyone. You see the results. You
see tension when sonebody tries to discipline an
enpl oyee or you see the person say, "Well, it's too
hard to make the discipline stick so I'"mjust going to
pronote them then |I'mnot going to worry about it,
and |'mgoing to give them an excellent eval uation
every tinme the evaluation cones up."”

Lawers as probl em sol ving experts in the
area of enpl oyer/enpl oyee rel ations can do so nuch in
bringi ng the enpl oyer and enpl oyee together to sol ve
t he problens, to work them out, to understand each

18
ot her, and they can al so advise clients on howto
build a better record so that we can pronote
excel l ence and that we can correct failure whenever
appropriate and that we can do it fairly, yet firmy,
with regard to the due process of all concerned.

And I'mso pleased to hear from Jack Hannah
t hat you' re doing another -- that you're undertaking
another initiative, because | think one of our great
chal l enges is how we use the information agent in
resol ving disputes. All of you have probably been
i nvol ved in dispute resolution, or nost of you feel
like I do, that it's nuch better to be in the sane
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roomw th the person that you're negotiating with
rat her than on the tel ephone or certainly over a video
screen.

But the world of cyberspace will bring us
t oget her as never before, and we've got to | earn how
to use this marvelous instrunent, this marvel ous tool
to resolve conflict. |If we don't watch out, that
mar vel ous instrunment that provides such an opportunity
for education, for know edge, for comrunication
wor | dwi de can al so becone a tool for spreading hate
and di ssension and conflict. Let us nake sure that we
use this marvel ous instrunent for problem solving and
for peacemaki ng and not for dissension.

Before | came to Washington, not only did I
focus on the courts, but | focused on the streets of
Mam , a coomunity | |ove, and beginning in 1984 | saw
a dramatic increase in youth violence. | saw young
peopl e resolving conflicts, not with fists but with
kni ves and guns, and | saw the results and increased
victim zation of our young peopl e.

At the sane tine | began to see awkward
steps being taken, a teacher who devel oped a peer
medi ati on program She didn't know exactly what she
was doi ng, but she knew she was on the right track. A
key club woul d cone together and devel op the peer
medi ati on program They didn't know exactly how to do
it, but they were on the right track.

There was such hope in what these young
peopl e were doi ng and what these teachers were doing,
and we were beginning to see the results across the
nation. This afternoon | had a wonderful opportunity
to nmeet with young students from Churchill H gh School
and with representatives of the ABA who have hel ped
spread the word that dispute resolution is not just a
way to avoid the courtroom that dispute resolution is
not just a tool for lawers, but dispute resolution,
properly done, is a tool for every single Anerican.

And | hope you take sone tine to talk to

t hese young peopl e because both their teachers and the
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people who train themw Il tell you that young people
are probably better at nediating and resol ving
di sputes than anybody el se because they don't think
they know it all. It was a wonderful opportunity for
nme to hear the enthusiasmw th which they were
approaching the effort.

But | want to tell you how proud | am of the
bar, of the young | awers section, the section on
di spute resolution, everybody com ng together to reach
out and spread the word. This is what lawering is
all about. It's not just about nmking noney. |It's
not just about what firmyou're in. [It's not just
about what kind of a hobby you're doing. It's how you
hel p ot her people solve their problens. And to hear
t he young people tal k about the skills that they have
devel oped because of the outreach of the bar
association is a great tribute to all the | awers
her e.

| want, though, to | ook beyond and to think
about what nore we can do. | want us to |look to the
future of |awers as problem sol vers, as peacenakers,
and as advocates. W can never stop bei ng advocates.
We can never stop being prepared to go to court to
defend the rights that we hold dear, because the

21
nonent we do, they'll try to run over us and we won't
be prepared.
But we can all |learn fromwhat you have

started in dispute resolution in this country, and we
can nake sure, through your efforts, that every | awer
has the opportunity in | aw school to know the skill.
Law school s are teachi ng advocacy. They're teaching
trial practice. Let's nmake sure that every | aw school
has course work in negotiation and alternative dispute
resolution. Let us nmake sure that every teacher in
this country learns the skills of negotiation and

medi ati on and probl em solving in school as they regain
their teacher's certificate and it is enhanced as they
go to their school. Let us nake sure that every
comrunity police officer who is working to build trust
in the community understands and is talented in the
skills of conflict resolution.
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And | awyers can do it. Just think of what
woul d happen if every lawer in this roomwent back to
their community and reached out to nmake sure that a
nei ghbor hood, a school, was on its way,
trainer/trainee, the trainee training others, the
dom no effect, until what you have done for a | egal
profession is spread across this |and.

And | et us think about comunity justice

22
where the judge may be the arbitrator in terns of
sol ving the probl em as opposed to the person who calls
it one way or the other. Let us think about comunity
justice where | awers volunteer their tine in
communities of children and famly at risk to solve
problens rather than to |itigate them

It's going to take the | awer because in
some schools you will find a situation, as you work
wi th the young person training them they will explain
to you that their nother is having a problemw th the
| andl ord. You'll take it upon yourself to inquire,
and she will say, "He won't fix any of the plunbing.
He won't do anything. He just tells nme he's going to
kick me out if I don't pay ny rent, and | don't know
what to do, and | can't afford a | awer."

You go to the man. He thunbs his nose at
you. You get prepared to sue himor you sue him and
he under stands you nean busi ness, and then he starts
tal king to you, and he says, "Look, | inherited this
fromny father. | don't have enough noney to nmake an
i nvestnment. | don't know what to do."

And t he good | awyer/ probl em sol ver is going
to be the one that works with HUD, with community
devel opnent grant nonies, with other sources, and say,
"Why don't you go check on this, this, and this.

23
This may be a source of sone investnent because what
everybody is trying to do is to ensure affordable
housi ng. "
The | awyer who is both the advocate and the
i nfornmed problem solver is what we need today, and it
Is what is represented in this room The | awer who
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cones to a community and finds an environnental hazard
t hat m ght need changed in the town that is nore

af fl uent but no one knows in this particular

nei ghbor hood where to go to get this environnental
hazard corrected, and even if they do, doors are
slammed in their face, that |awer is, again, the
advocate. But after he catches or she catches
people's attention by their advocacy, then they switch
to the problemsolving and to the peacenaki ng node,
and they start saying, "Here is the technol ogy. Here
Is what we need. These are the experts. This is what
we can do to solve the problem to reduce the hazard,
to nmake sure it never happens again, and to benefit
the community as a whole."

The young people of Anerica are a trenendous
resource. They want so to participate. They want so
to make a difference. They want to be involved. They
want to be heard. And if you can reach out to them
as the nenbers of the bar have reached out to these

young people today and in these weeks that have
passed, you can make such an incredible difference.
You have the | egal profession, and | | ook
forward to working together with you to make sure we
make a difference for all Anmerica, in our comrunities,
I n our nei ghborhoods, and in our schools. Thank you.
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