
UNITED STATES DISTRICTCOURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATESOFAMERICA )
) Misc. No. 05-458 (RBW)

V. )
)

I. LEWIS LIBBY, )
alsoknown as “Scooter Libby” )

PATRICK J. FITZGERALD, beingduly sworn, deposesandsays:

1. 1 am the UnitedStatesAttorney for the NorthernDistrict of Illinois, having
beenappointedby thePresidentandconfimiedby theSenatein October2001. Forpurposes
of theinstantmatter,I servein the capacityof“SpecialCounsel.” I submit thisaffidavit in
responseto theapplicationsofDow, Jonesand Company,Inc. andTheAssociatedPressfor
denial of the government’s10, 2005 motion for a protectiveorder. I also submit this
affidavit in supportofa modifiedproposedprotectivewhich is which is annexedasExhibit
A.

2. As the Courtis aware,defendantLewis “Scooter”Libby hasbeenchargedin
an indictmentwith onecountofobstructionofjustice,two countsofperjuryandtwo counts
of making falsestatements.In reviewingRulel6 materialdiscoverableby Mr. Libby, it is
clearthat,while thevolumeofthematerial maybefairly discretein light of thenatureofthe
charges,asignificantamountofthatmaterialis classified. It is anticipatedthattheclassified
material producedas discoverywill be governedby aseparateprotectiveorder, and the
Governmenthasproposed sucha protectiveorder to the Court with the consentof Mr.
Libby’s counsel. In any event,neitherDow, Jones& Company,Inc. or The Associated
Press,noranyothermemberof thepresswill beentitledto accessto any classified materials.
Theinstantapplications concern the restrictionsto beplacedondiscoverymaterialsthat are
not classifiedat this time or which will be declassifiedin the coming monthsasrelevant
classified discoverymaterialsarereviewedfor declassification.(Becauseit is far easier for
the partiesand the court to deal with declassifiedmaterialsthan to deal with classified
information,wewill beseekinga classification reviewwhereverappropriate,thoughthose
reviews can be cumbersome.) Because theindictmentin this casechargesobstruction
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offensesratherthansubstantive nationalsecuritycrimes,it is hoped that thecasecanbetried
with a minimumofissuesconcerning classified information needingto beresolved,andthus
that thetrial maybe conductedin aspublic a manneraspossible.

3. As it now stands,there aretwo categoriesof unclassified items that are
anticipatedto be producedto Mr. Libby that shouldbe protectedfrom public disclosure.
First,discoverymaterialswill includegrandjurytranscriptswhichimplicatetraditionalgrand
jury secrecyconcerns,including the needto protect the reputationsofwitnessesand the
“innocent accused,”that is, personswho mayhavebeeninvestigatedbut notchargedwith
acrime. Moreover, becausetheinvestigationis continuing,and because theinvestigation
will involveproceedings before adifferentgrandjurythanthegrandjurywhichreturnedthe
indictment, traditional concernsthatunderlieFed.R. Crim. 6(e)very muchapply.

4. ln addition,somerecordsto beproducedimplicate legitimatepersonalprivacy
concerns.Forexample,personaldaily calendars,emails,and telephone call logs,including
thoseof Mr. Libby and othermembersof the staff of the Office of the VicePresident,
include recordsof communicationswith family members,doctors, andpersonalcontacts.
Suchrecordswereproducedto thegrandjuryin groupsandit would beunduly cumbersome
to redact suchpersonal information.While we trust that neitherMr. Libby norhis counsel
would use personal informationsuchas home telephone numbers, residenceand email
addressand thelike for any reason otherthan in preparinghis defense,public disclosureof
suchinformation is unjustified.

5. Ofcourse,somedocumentstobe producedto Mr. Libby donot presentanyof
the aboveconcerns.The government respectfully suggeststhat it wouldbe appropriateto
markdocumentsfalling intotwo categories,(a)grandjury transcripts,and(b) documentsthat
may implicate personalprivacyconcerns,with the notation,“DISTRIBUTION OF THIS
DOCUMENT IS LIMITED AS PROVIDED BY THE TERMS OF THE PROTECTIVE
ORDER.” Under thisarrangement,the defendantwill be free to disclose(or notdisclose)
anydocumentsnot marked asbeingsubjectto the protectiveorder,as hechooses. If Mr.
Libby or his counsel lateridentify markeddocumentswhich they think should not be
governedby theprotectiveorder,thepartiesmayremove the restrictionby agreement,or if
no agreementcanbe reached, the defensecounselmay seekrelief from theCourt.

6. I note that the Governmentis mindful that as muchoftheconductof pre-trial
litigation andthe trialitselfshouldbeconductedin open courtwith publicly-fileddocuments,
andthis isanadditionalreason why theclassificationand declassificationreview processis
beingundertaken,It is anticipatedthatreferencemaybemadeto somediscovery materials
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in pretrialmotionsand thatsuchmaterialswill likely be offeredasexhibitsat trial. Thus,the
government’srequestfor a protective orderis not intendedto inhibit thepublic conductof
the proceedings. Indeed,allowing the transmissionof relevantdocumentsto the defense
pursuantto a protective orderis the most efficient way to complete discoveryin an
expeditiousmannerandto proceedto a public trialwith the leastdelay.

PatrickJ Fitzgerald
SpecialCounsel

Swprnto before me this
i’;1’~dayofNovember2005
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~NAE~AM. WASH~NGTOHNOTMY PUBLiC LAS1R~QOF COUJ~1A
My Com~S4i0~~Expk~SiUfltl4~
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