TITLE 2
CRIMINAL DIVISION



Intentional Blank Page



TABLE OF CONTENTS

PROCEDURE

Page

Gemneral. - oo cmmccccccamem e 1
Criminal and Judicial Codes._ .. __ . __ . __._. 1
Criminal Division Bulletin_ _. .. e 1
Investigations_ ... ercacea—an 2
Referral Procedures_ ... . s ———— 2
Cases Directly Referred to United States Attorneys. .o ceemaoa_ . 2
Authorizing Prosecution.. . o . e eeccm;a—aa 3
Specific Authorization Before Prosecution ... ________.. 4
Statute of Limitations_ ... aooo_ 4
Complaints. . . e ccraccacmcccmanbe—— 5
ATTeSt8 . e e e e 6
Warrant of Arrest. - __ e eacccccm—————— 6
Officers to Whom Directed.- .- e 6
Contents of Warrant._ . (e icocico 6
Description in Warrant______ . . 6
Procedure on Arrest. _ _ ... ceccemceean 7
Reissuance: Separate Warrants. __ . __ o 7
Summons: Corporate Defendants._.___.______ ecmmccmm e cn—- 7
Service on Corporation_ .. .. eeaa 8
Duty of Arresting Officer... - . oo emcm——— 8
Preliminary Hearing___ . _ .- .8
United States Commissioners Manual ... __ . oo .. 8
“Unnecessary Delay’’: Decisions on_ _ . .. ___..___ 9
Pleas Abolished . .. . eicmcan 10
Right to Counsel . . . e mas 10
Grand JUPY o e ccmcccmcc—c————ann 10
Manner of Drawing. . e 10
Indictment and Information._ .. . __ . aa.. 11
WalvVer oo e e 11
Departmental Assistance: Furnishing Copy__._ - ___ . __.__.__ 11
Warrant Based on Information. ... ... ________.__ 11
Reindictment._ __ .. ceeeea 12
Endorsement: Names of Witnesses. .. .. oo oomwoan. 12
Rule 20 Transfers . - . o oo e 12
Procedure . _ o oo cemecmmem 12
Advising Defendant of Rule Procedure..__ .. _________.___._._.__.._ 13
Action by United States Attorneys. .. oo e ceeean 13
Exchange of Information, Files, Bte. . _ ... . _.___.__ 13
Utilization of Rules 7 (b) and 20 Together. ... ..o _...__ 14
Removals. . dmccee—em 14
Arrest in Nearby District oo o oo 14
Arrest in Distant Distriet_ . ... ..o 15
Cooperation Between United States Attorneys and Marshals_.______ 15

(m) October 1, 1953



Iv
TITLE 2: CRIMINAL DIVISION

PROCEDURE—Continued
Removals—Continued Page
Difference Between Indictment and Information or Complaint._._ ... 15
Bail o e e 16
Appeal . e cmcecmeea 16
Arraignment, Plea, and Trial ... 16
Arraignment e mmeccaaaa 16
Procedure on Arraignment._______________________________.____. 16
Right to Counsel . - .o meeeeael 17
Docket Entries_ . _ .. cmeooeaos 17
Pleas e 17
Nolo Contendere . _ . - o i 18
Assignment of Ca8e8._ o oo oo oo cccccacmccceana 18
Trial Instructions: Furnishing Copy.- . ______. 18
Alternate Jurors__ . . _ . e eeioeeos 18
Dismissals . . i 18
Dismissal Without Prior Authorization._____ . _____ ___________. 18
Authorization for Dismissal__. . ________________ . _____.______.. 20
Sentence_ . . .ot 21
Clarity of Sentence_ __ .. .. 21
Imposition Without Delay__. . .. 22
Effective Date of Sentence. . ___________. 22
Fines and Co8t8._ . - oo 22
Recommendation Concerning Parole___ . _________________________ 22
Judgment—Commitment Form._ -« . e iiccacooas 23
Delivery of Armed Forces Personnel for Civil Prosecution. . ____._.______ 29
Habeas Corpus_ - . oo e cmc e 33
Motion To Vacate Sentence under Section 2255 . ____________._. 34
International Extradition._.. ... 34
Assistance to Demanding Government. _ __ . ____________________. 35
Complaint for Demanding Government__ __ . _._.o_._.__. 35
Extradition of Fugitive From Foreign Land.__.___ . ____________._. 37
Essentials for Extradition Proceedings_..._ ... _____.___. 37
Arrest and Detention of Fugitive; Procedure_____________________. 38

March 1, 1954



v

TITLE 31 CRIMINAL DIVISION
PROCEDURB—{(ontinped Page
Juvemle DelingUents. o n o e oo e e IR ) §
- - e e ' " . 4:
42
42
42
43
43
45
45
L H .- . ) 45
Compromlse of Crimimxl Liabxh‘ty' ‘Credl Liabilisy . ool T 48
Liguor Cases. oo oo onne ..-.,-.-.--,---.-.---.‘.--.‘ ........ —e—. . 47
Forfelture’ Compromisee Lol IR e
Procedure. .. oL . oololl. e amema e ma e re e mm—— e m e g s
Parole_‘.--'_‘-_-.'.'--'.'.'_n_'-_-.'.‘-'.'---_'-_'_.'-_-'.-.'--,--.-;----;--."“' :
Eligtbiltty o oo ooossooll
RepOrtS e v mmi e cccmcc e ————————
. Warrant for- Arreat ot Parole Viola.t.or
P Omer T e e e e cmea
" Prosecution of Prisoners Berv!ng*Sentenaes - .
In Federal Institutions . ool ool loliiclioeccaelondomeas
In Stats Inetitutlons. . . . e cmsermceaoaaa
Disrnissal of Pending Indictment. ... ooo oo eomccolaiann.
Noticeto F. B. 1. re Granting Leave. .
Habeas Corpus: Procedure ............................. qumm———
Alcatras PrHBODRIE. o cienccccccmncnalacne-
Civil Ca.ses---__-_________--.’.’_----_---_-_---_,---_..‘--.,--'--‘.-
Request by Local Prosecutor ........ e Simemmmme e ———— ceeeime B2
Brobation. ..o ool le e I SO SR R .- 1
" Authorization. ..o ... ... el tarmcemmmmeee B2
Corporstions----';---.'.'.‘--.'---.‘-n--_.‘---.’-_-;-_---___--_-;;--,-f' 52
Effective Date. oo oiooecaon e ecemmm——cm e —— wmme- B3
Apportionment of Bentencs: Appeal .. o oooeoeo i olo.. . 53
Jurisdiction; Transfer and Limitation of Jurfsdietion.__..._........ 53
O ... B8
Proced’ure-_--.:_‘_--_-_'__'.‘__--_---_-.___.'-.'-__-_'_--." ........ .- B4
. SPEGIFIC VIOLATION8
Agriculture Lending Agencles_ . .o o.ocioo-. . 89
Anti-racketeeting Aet.__ ... e e mecccccemccccccmc—cmasmenmane 59
Banking Laws___.... A iewemamemeceeaeedecmeseaeecescecenieaao. 060
Civil Riglits, Péonage and Involuntary Servitude Violations--- cr—mm——— 61
Investigation .o oo ocoaillleeas e mmmem e e —————————— 62
Mediation. ... Cemdald eetmiesmen e ieyumemegaaneme e " 63
False Accusations and Imput.ed Miseonduet. . .« e odoomocaaaacn a3
Counterfetting and FOIQOrY.. o v oeeoeie il oame i aae o . 63
Cystoms Law Violations_i._._.__._ L U ———l 63
Cotnpromise and Forfelture. .. .o mccccccccmcccnas 64
Limitations of Aetions oo e ameeeccccn—eaana- 65
Libels: Judgment_ .. . . e ccceccmcema——aa 65



vI
TITLE 2: CRIMINAL DIVISION
SPEOIFIO VIOLATIONS—Continued

Page

Dependents Assistance Aot of 1950, - co e vcucceiaccnacmcramem—ae 65
Fair Labor Standards Aot . - coco oo eommecccacccccamcaccancrma—a- )
False Statements in Applications for Federal Employment - occoee-. 68
Federal Food, Drug and Cosmetics Act. ..o e ocneeccmcennnn 68
Referral of CaBes. . . e cceecccecaccecmmaccaemc—emm——e 68
Dismissal Where Goods Not Available. . .ceecaccucieicancccemanan 69
Forms In Beizure Actions. ..o cneccccmaamcencmeaneaancenea= 69
Forwarding Copies of Pleadings._ ... .oveovoeccceecnmccccacamcaa 69
Removal of Libel Actions. caucueecenmecmccencmmecucanacnaveaanas 69
Post-Seizure SAIMPIEs. o o« eeemceecccmeecce e 70
Disposition of and Payment for Samples. . ... ueeaca ememm——— 70
Procedure for Disposing of Condemned Product. caeevcvcnncemncac- 70
Expert Witnesses. .. .occeeeuceacacaccnccmmeceac—a emmcemmmm———— 72
Reports on Termination of Cases «.. oo e coecceecmnercnracmenan 72
Keeping Res Intact for Appeal... .. ceeeeeccacacconcccacnanenn~ 78
Pederal Housing Administration Violations_ . ... e omoaceuccan ——— 78
Foreign Agents Registration Act. v eeecceeeoncaraccmaneraccmacaa- 74
Foreign Assets Control Regulations. .o oo eivcaccccccccaee 74
Fugitive Felon Act. - we oo ecececmcmccocmacscamacsmcnamma———— 75
Government Reservations, Offensed On..ooovceceeecaecaecnccnvaaemnan 76
Immigration and Naturalization Cases_ . . o ocoun e camecmcacnaas i}
Impersonation and Protection of the Uniform___..__ ... ... ——————— 79
Indian Liquor Law Violations. . v v occem e cececicecaemcamcem e 79
Investigation o . ccev e ccecreccceecceamemcam———cenane 79
Classes of Indians Covered... ... oueeoeneccccaccecmanc—an 80
Prosecution. cccveenee e ceccaccmcencecicmerccraecemnm—————————— 80
Seizures: Forfeitures. . ... e oo eccccccecccenaemmem——an 80
Internal Revenue and Related Liquor Laws_ . oo cacacerecaaea 80
Investigations. . v.eeeeecccece e arccmcccmeemmcm e . 81
Limitation of Actions. - v .o e cmcacmmeeaaa o 81
Prosecution. - . .o rc e memcemecccmcemeeomen———na— , 82
Seized Property . .ccccemrcccorccmnaccccccmmmmmcamame——e e ena— 82
Compromiges: Remission of Forfeifures. .. . cocuceeeceanncccnccean 83
Disposition of Seized Property. ... cocccccaccecamcancrcrcaaanan 84
Kickback Statute. . . e et ecmmmcececcceaseseemamm—— 84
KidnaDPINg o cccer o e ceccmmcccmvecmrccmma——easee—maenm—————— 84
Military Medals and Insignis. .o oo imcccccmecerccccenumcnvameaa- 85
Motor Carriers. ..o oo ccdeccuccccmcacaceeeeameanene——————— 85
Narcotic Law Violations. ... . v oo oecc e cccmmmcc e e ——— 86
Prosecution. e eeccececmcconcccercemcsccmmamm———————— 86
Compromises: Remission of Forfeiture.....oeuucceemccaecccwoca-va 87
Mandatory Penalties under Boggs ACt....ouwerccemeccavmcnanaaan- 87
Disposition of Beized Property. .- -cu-cccmccaccccacccammeaccaax 88
National Motor Vehicle Theft Act.. --icccereenn e ecmcmmsmsmne———n 89
Nationa] Stolen Property Aet. . .o accccccmcacccrecsnnas 90
Neutrality Act Violationg. . uorc o ccceuccc e ccacacccacemccanercee 20.1
Non-Communist Afidavita_ . o ccemccccrcemacacnes 91



VII
TITLE 2: CRIMINAL DIVISION
SPECIFIC VIOLATIONS—Continued

..................................................

...................................................

Railroad Unemployment Insurance Act and Railroad Retirement Act...__
Railway Labor Aet (Railroads and Airlines) . _ ... ... _.
Securities Act, Securities Exchange Act and Investment Advisers Act_...
Securities Act of 1988 oo e
Violations of Fraud and Registration Provisions
Violations of Rules and Regulations
Securities and Exchange Aet of 1934 _________ .o .__...
Immunity. .ocoeeo o e mmmrmm e —mmec—mmm——mm——— e
Investment Advisers Act of 1940
Security Control of Aircraft. .. .o e icannac—aam
Selective Service Aect—Universal Military Training and Service Act_.__._
Closing Cases. e mecm e mm e
Second Delinquency
Source Material. .. oo
Mental Incompetents
Investigations

e d et e —— -

................................................

.........................................

..................................................

Strikebreakers, Transporting
Subveraive Aectivities ..o eaas
Authorization of Prosecution
Reporting Violations. . oo e eaea
Prior Authorization for Prosecution
Authorization in Emergency . .- oot acameee
Furnishing Information, Copies of Decisions, Etc
Reporting Information to F. B, 1.

...................

.........................................
.................................................
s 0 2 e e Y = = e W v = o

....................................................

......................................................

Threatening Communications
Twenty-Eight Hour Law
White Siave Traffic Act
Appendix of Forms

------------------------------------------------



TITLE 2 CRIMINAL DIVISION

PROCEDURE
' GENERAL

Crimmal and Judicial Codes

TlmFedenlCnmmleodewasrensed codiﬁedandemctedmw
positive law by Section 1 of the Act of June 25, 1948 (P. L. 772, 80th
Cong;; 24 Sess., 62 Stat. 684) as Title 18 U. . C., entitled “Crlmes and
Criminal Procediire”. Section 21 of that Act preserves any then
existing rights or liabilities under the schedule of laws repealed'by
that Section. By another Act of June 25, 1948 (P. L. 778, Sec. 1,
62 Stat. 869), at the.same session of Gongress, the Judicisl Cods of
the United States was also revised, codified, and enscted into positive
law as Title 28'C. S. C., entitled “J udiciary and Judicial Procedare”.
Section 39 of that At oontams a schedule of repealed laws, with
8 Tike preservation of existing rights or Tabilities thereunder. Thieso
new Titles 18 and 28 of the Um d States Code both became effective ¢ on
Septamber L1s48. - "

" Crimlhal Division Blilletm

The m&ugural issune oi the Umted Sutes Atwrneys Bulletm -on
Aagust 7,1953 (Volume 1, No. 1) ended the separate publication of the.
Criminal Division Bulletin, which has now merged in the new Bulletin
covering all the Divisions of the Department of Justice. -

The last issue of the Criminal Division Bulletin dated J uly 27, 1958,
was Volume 12, No. 12 for the Part I material dealing with subst.antlve
criminal law, and Volume 8, No. 12 for Part II, entitled “Federal Rules
of Criminal Procedure” whwh commenced. w1th the Bulletin igsue of
February 25, 1946, approximately one month befors the new proce-
dural’ i'ules,went into effect on March 21, 1948, -- Part IT covered pro-
¢edural de‘veﬂopments, succésgivei¢ourt interpretations of the rules, and
related changes in Department policy: Beth:these services to the
United States Attorneys and the Division staff will be continued
through the medium of the United States A ttorneys Bulletin in which
therules material will appear ag an appendlx, separately paged. The
material on the rules should be filed as heretofore in a separate binder
under each rule number for ready access.

October 1, 1953
1)
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INVESTIGATIONS

Investigations and fact finding inquiries having to do with litiga-
tion handled by the Department and the United States Attorneys are
performed by the FBI or by one of the other numerons investigative
units attached to other agencies of .the (Rovernment.

The various field offices of the FBI are in a position to advise at-
torneys in the field as to what agency of the Government is charged
with the responsibility of originating, investigating and developing
cases in a particular field. It is important that attorneys respect the
different spheres of jurisdiction of the numerous investigative units
and that they not request one agency to perform or assist in perform-
ing investigative activity which i assigned to another unit or agency.
Attorneys are likewise advised not to become involved in disputes
or differences between two or mare investigative agencies as to which
has jurisdiction of a particular violation. Since relations between
this Department and other departments of the Government are han-
dled by the Deputy Attorney General, such differences should be
brought to the attention of this official of the Department.

While investigation of the facts of & case is part of the preparation
of a case, attorneys should recognize the clear division of jurisdiction
and responsibility in this respect and refrain from the conduet of
investigations which are the prime function of public investigative
units, This separability of function does not, of course, preclude
an attorney from the interview and -examimtion of witnesses in ad-
vance of the formal presentation or institution of proceedings.
Attorneys in the field should not attempt to supervise investigations
or investigative personnel in the ordinary sense but should feel free
to make suggestions as to the direction, scope and emphasis of inves-
tigative activity, and as to the priority and importance of a case in
relation to other matters being handled at the same time.

' REFERRAL PROCEDURES

Cases Directly Referred to United States Attorneys

The following categories of cases, under the supervisory jurisdiction
of the Criminal Division, are initially referred direct to the United
States Attorneys by the agency in which the case originates:

Migratory bird and other fish and wildlife violations.
Food, Drug and Cosmetics Act.
Suits for civil penalties under the Federal Trade Commission Act.
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War Risgk Insurance and other cases ongmatmg m the Vemn.ns
" Administration.

Federal Seed' Act.

Insecticide Act. - :

All cases of thett, conversion, embezzlement or fnnd arising in
the admlmstrn.tlon of the Farm Credit and' Farm Security
programs.

Workmen’s Compensatlon and related compensatxon statutes ad-
ministered by.the United States Bureau. ot Employees Com-
pensation, Department eof Labor. .

Railroad Unemployment Insumnoe Act. - : s jj

Social Security Act.

28-Hour Law cases (cruelty o stock)

Federal Hours of Service Act.

Federnl: Safety Appliance Act.

Postal Law violations.

‘Motor Carrier Act (criminal proceedings for enformment of Part
IT of Interstate Commerce Act, 49 U. S. C. 322).

Violations of the Securities Aet of 1933, s amended (15 U.8.C.
T7a, et seq.).

Violations of the Secuntles Exchange Act of 1934, 8. umended
(15U.S.C. 78a, et sei3.).

Violations of the Investment Adv1sers Act of 1940, ;ns amended
(15 U. S. C. 802-1, etseq) .

‘b

... .. AUTHORIZING PROSECUTION 'f »

Prosecution of any case should not be instituted in any Qistrict
without the express authorization of the Umtod States A’btol‘n&y or
his represengatlv’e. Ip a great muimber of éadas, prbsecutx‘on i gtzthar-
izod on the basis of ati oral Statement of' the facts to the United
Statés Attorney of his Assidtaiits by a repressnitative of an ‘investi-
gative agency. While thig practice. is desirable and necessar'y in the
great majority bf cases, it is ‘suggested that ifi all cAséd ihv'olvmg
doubtful situations or complicated features, it is 6f éonsiderabld value
to postpone the grantugoﬁ&uthpnty un.hl the submxssmn and review
of a written report.

.. Before authoriging prosecutign in cases, many United States At-
torneys and. their Assigtants solicit the opinien of the investigative of-
ficer as to:what he thinks of the case. While.the opinion of an in-
vestigator having & first-hand knowledge of the case is of considerable
benefit.in evaluating 'a ease, attention is invited to the fact that some

254078—53——3
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of the investigative agencies or units have strict rules prohibiting in-
vestigative personnel from giving opinions of this character. Such
rules do not, of course, prevent the attorney from obtaining the views
of the investigator concerning the availability and character of the
evidence to be relied upon, the value and credibility of prospective
witnesses, and the strength and weaknesses of the case as a whole.

Specific Authorization Before Prosecution

Becauss of the importance of a.doptmg a umform and consistent
prosecutive policy throughout the various districts, no prosecutions
will be instituted without specific authorization from the Department
in the following types of violations:

Atomic energy, espionage, sabotage, treason, sedltmn, Subversive
Activities Control Act and other subversive activities, 42 U. S. C.
1810, 1816; 18 U. S. C. 791-798; 2151-2156; 2381-2390; 50
U. 8. C. 786-788.

Civil rights, peonage and slavery cases under 18 U. S. C. 241-243;
1581-1584.

.'Consumer credit cases under 50 U, S. C. App. 2133.

Elections and Political Activities in general, 18 U. S. C. 591-612,
and possible riders attached to annual appropriation acts.

Fair Labor Standards Act, 29 U. S. C. 201 et seq.

Federal Corrupt Practices Act, 2 U. S. C. 241248,

Federal Housing Act, 18 U. S. C. 1010.

Foreign Agents Registration Act, 22 U. S. C. 811.

Hatch Act, 18 U. S. C. 594, 595, 598, 600, 601, 604, 605, 608, 609,

.81 -

Kickback statute, 18 U. 8. C. 874.

‘Labor Management Relations Act, 29 U. S. C. 157, 189 (h).

Military areas or zones—violations in such areas of regulations

~ issued by the Department of the Army under 18 U. S, C. 1382-
1383.

Railway Labor Act (railroads and airlines), 45 U. S. C. 152, 181.

Strikebreakers statute, 18 U. S. C. 1231.

STATUTE OF LIMITATIONS

The statute of limitations apphcable to most federal noncapital
offenses is the three years specified in 18 U. S. C. 3282. However,
certain criminal offenses have their own limitation provmons. Vio-
lations of the bankruptey laws (concealment of mssets) are governed
by 18 U. 8. C. 3284; violations of the internal revenue laws by 26
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10, 8. C. 8748; vidlations of the éspionage laws (18U. 8.-C. 792-704)
by Section 19 of the Internal Security Act of 1950 (64 Stat. 1005),
now codified at 18 U. S. C. 792 note; violations relsting to misube,
ote.; of citizenship or naturalization papers, and passport frauds by
‘18 Uv S. O. 8201, and actions to recover penslties and forfeitures
-aoeting under the customs laws by 19 U. 8. C. 1631, The statute
of Iimitations: with respect to capital offenses has been abolished :by
18 U. 8. C. 8281 and with respect to fugmves fmm ]ustloo by 18
T. S. C. 3200.

Contempts constituting crimes under 18 U. S C 402 must be prose-
cuted within one year from the date of the act complained of as
provided in 18 U. 8. C..3285. YViolators of the customs laws or the
glave trade laws of the United States are prosecuted within five years
next after the eomimission ‘of the offense vnder 18 T. S. C. 3288,

* The wartime stipension of the limitation statute under 18 U. 8. C.
‘8287 hns now lupsed, but inasmuch as this provision has beern, gince
‘the 1948 revision, part of positive criminil law, it becomes sutomati-
cally applicable to offenses involving fraud or attempted fraud: agnmst
the United Stutes, etc. “when the United States is at wnr”

OMPLAINTS

The complaint ig & statement of the essentlal facts constituting the
.offense with which the person whose arrest is sought is charged, made
for the purpose of obtaining a warrant for the arrést of such person.
It  gne of the legally accepted modes of instituting a criminal pro-

. United Siatés v. Kt’lpatnck, 16 Fed. 765, ',}gp pmpad Sm
Ve Swnon, A48 Fed, 980. The compIamt must, be mp.ds upon osth*be-
Jore any jystice or ‘judge of the United Stttes, any United States
Commissioner, or any judicial officer named in18 U. 8. C, 3041,
‘Beo Rule'3, Fed. Riulea Crim. Proc. ,The accused must be mformed of
the nature of the sccusation (U. S. Const. A.mend VI). Ui ted
States v. Cruikshank, 92 U. S. 542. Complaints ' mede by private
citizens must be a.pprond by & United States Attorney (18 U. S. C.
8045), befqre the arrest warrant 1ssnes for mternnl revenue la.w
violations. = "’

Ordinarily, a complaint for the arrest of a person ba]wved to be
guilty of an offense against the United States shouid be presetited to
a United States Commiggioner, if-one is.canvepiently near. However,
an agent or representatlve of the Department or of any other branch
of the Government, service dhould: ‘not be required to travel a consider-
'able dxstanee m' drder to present 8 compldml: to a Gommiwoner when

i
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one of the State officials enumerated in the statute (18 U. S. C. 3041) is
nesr at hand and available. Under such circuinstances the complaint
should be presented to one of such state or local officials, but when
a warrant of arrest is so obtained and is served by a local peace officer
the person arrested should be turned over to the United States Marshal
at the earliest possible time. The provisions of Rule 5 (2), Fed. Rules
Crim. Proc., require that when a person who has been arrested without
a warrant is brought before a commissioner or other officer, a com-
plaint shall be filed forthwith.

ARRESTS

Warrant of Arrest

Arrests will ordinarily be made pursuant to a warrant issued by a
United States Commissioner or other judicial officer designated in
18 U. S. C. 3041, upon the filing of a verified complaint or information
(based upon supporting affidavit of probable cause), or upon the re-
turn of an indictment. Warrants of arrest should be secured as soon
as possible after the defendant’s identity has been established, unless
peculiar conditions make such a course inadvisable.

Officers to Whom Directed

‘Warrants must be directed to state or federal officers empowered to
make arrests for the violation of law charged to have been committed
by the accused. (Rules 4 (a) and 9 (a).) Federal officers having
general power to arrest for any violation of federal statutes are United
States Marshals and their deputies, 18 U. S. C. 3053, and Special
Agents of the FBI, 18 U. S. C. 3052. In most instances warrants will
be directed to one ar both of those officers. Certain other federal
officers and agents are empowered to execute warrants of arrest and

.to make arrests for violations of specific federal statutes which it is
their duty to enforce. _

Contents of Warrant

'The content of the warrant is speéified in Rules 4 (b) (1) and 9 (b)
(1). See alsp Form No. 12 included in Appendix of Forms to Rules
volume in 18 U. 8. C. A. A

Description in Warrant

When warrants are sent to the United States Marshal for service
or to other districts in the United States, a. description of the person
wanted should accompany the warrant if possible. Very often there
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are two or more persons of the same name in the community and lack

of a description results in confusion. The description should: inelade -
information concerning the race, height, weight, age or any unusual

mark or identification of the person wanted. John Doe warrants must

contain a sufficient desériptioh’ of the’person to be apprehended to

enshle him to be identified with reasonable certainty. S

Proeedﬁre on An'est

'Under Bules 4 (c) (2) and 9 (c) (1) the original wa.mnb has
efficacy throughout the United States, and ‘an arrest may be made under
ita authority even though the arresting officer does not.have physical
possession of the warrant. (Rules 4 (c)- (83) and 8 (¢):(1):) How-
ewer, the arresting officer is required. to inform the defendant of the
nature of the offense and-of thé fact that a warrant hasbeen issned and
to exhibit it to the defendant, upon his request, without unnecessary
delsy. These provisions have created ‘a uniform Federal practlce in
reapect. to the makmg of arrests without phymcal posaeemon of the
warrant, . . _

Rnissnanee Separate Wamnts

Rules 4 (c) (4) and 9 (c) (2} permit & warrant returned unexe-
cuted or a summons tmserved to be kept alive and réissued as long as
the oomﬁl’amt is pending. The practice of issuuig more’ than ‘one
warrant of smmnbns upon » single complaint is now made unifori’
by ‘Bules 4 (a) anid 9'(a). Where there ard seveinl défendiifits, it is
fmquent ‘Lmeslraiale from a practlcal standpomt that's sepa.r!ﬂ:e war:
rant’ be idswed #r éach defendant in order to facilitate arrest and’
returh, ' especially ‘if the defendants are apprehended at dlﬂarent'
times and plaoes _

- Sammons: Corporate Defendants B
" Both Rule 4 and Rule'9 contain provisions permlttihg the'use of &
summons in place of a warrarit. Kxcept as to corporate defendants’
such procedure is new to federal criminal practice. . Often there is no
need to arrest persons charged with’ pettfy offénses or technical vio-
lations of law. It has been customary, in some l?calmes, for the
United States Attorney in cases mvolvmg minor infractions of the
law to telephone:thé defendant or his attorndy knd'agree upon s time
for prelimindfy hearing or arreignment.’ The Rules'sanction this in--
formnhty by ‘adopting the use of a sumitions.: 'When' ‘the proceeling
is fourtded upon- & complaint, a summoris-may be jssutd upon fequest:
of the United States Attorney. (Rule 4 (a).y ‘Howewor, where'the:

procdeding: is founded upon an indictmentior information the ‘sum-
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mons may be issued either by direction of the court or upon request
of the United States Attorney. (Rule9 (a).) The summons may be
served by a.ny person authorized to serve a summons in a civil action.

Service on Corporation

Where the defendant is a corporation, service is accomplished by
delivering a copy of the summons to an officer, or to a managing or
general agent or to any other agent authorized by appointment or by
law to receive service of process and, if the agent is one authorized by
statute to receive service and the statute so requires, by also mailing
a copy to the corporation’s last known address within the district or at
its principal place of business elsewhere in the United States. The
failure to respond to a summons is not contempt of court, but is ground
for issuing a warrant. (Rules4 (a) and 9 (a).)

Duty of Arresting Officer

Upon inaking an arrest, whether with or without & warrant, the
arresting officer is charged with the duty of taking the accused witA-
out unnecessary délay before the néarest United States Commissioner
or the nearest judicial officer having jurisdiction under 18 U. S. C.
3041, for a hearing, commitment, or bail. (Rule 5.)

Mere unlawful detention before presentment to a committing magis-
trate, however, standing alone and without more, does not invalidate
a confession made during its continuance, unless the detention pro-
duced the disclosure.  Pierce v. United States, 197 F. 2d 189 (C. A.
D.C. ),amlyzmgtheMcNabb (818 U. 8. 382), Hctahcll (822.U. S: 65),
Upshaw (385 U. S. 410), and Carignan (342 U. S. 86) decisions of the
United States Supreme Court. :

Rule 5 makes no change in the statutory law of arrest w1thout a
warrant, as distinguished from arrest without the physical possession
of a warrant already issued. See 18 U. S.-C. 3050, 8052, 3058 and
3658. Carrollv. United States, 267 U. S. 182.

‘ PRELIMINARY HEARING
United States Commnssmners Manual

United States Attorneys and their Assistants should have a cOpyv
of the “Manual for United States Commissioners” (1948 revision),
which may be obtained for official use from the Administrative Office
of the United States Courts, Supreme Court Building, Washington,"
D.C. The topics entitled “The Practice to be Followed in Informing
the Defendant as to his Rights” (p. 8); “Conduct of Preliminary
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Examination” (pp. 9-11) ; and “Binding Over and Discharge” (pp.
11-12):are informative as to the approved prwtwe for eondncf.mg

a prnhmmary hearmg
“Unnecessary De]ay” Decisions on

" Rule 8 (a), Fed. Rules Crim. Proc., provides that accused persons,
tipon arrest, shall be takten by the arresting officer “without unneces-
sary delay” before the committing magistrate, ' The reason for this
rule is “to abolish unliwfu] detention”. Unzted States v Oarignan;
3421, .50, at 4445,

* 'The question of whether or fiot; delay is necessary and the périod
of time during which such a delay would be deemed not unreasonable
will depend upon the clrcumstances of each case. The words “without
unnecessary delay” as used in Rule 5 (a) do not require that arrested
persons be taken before a United States Commissioner except during
the latter’s regular oﬁce ‘hours. Symom V. Umted St‘atea, 178 F.2d
615. - -

In approving this: rule Congress did not intend to exclucle enmrely
judicial consideration and review of the reasonableness of a delay.in
preliminary hearing. Haines v. United States; 188 F. 9d: 548, cert.
denied 342 U. S. 888. :

The importance of a speedy prehmmary ‘hearing is further empha-
sized by the so-called “McNebd rule” (MoNabb v. Unided States; 818
U. S. 882) whereby the Supreme Court has enforced, while restricting
its applieation, a judicially created’federal rule of evidence affecting
confessions. afd ‘admissions apart from. their voluntary :character,
which is the constitttional test of the' admissibility of such stete-
ments in criminal trials. . ‘

As restated in Upshaw v. United Bidtes, 835 U. S. 410 at 413, under
the McNabb rule a confession. is-inadmissjble “if nqade durmg illegal
detention due to failure. promptly to carry a prisener before a cam-
mitting, magistrate, * *:*" But in United States y, Mitohell, 392
U. 8. 65, the Supreme Court had earlier modified the MoNabb. m}g,by
holdmg that sybsequent illegal detention did not render. inadmisgible
prior confession volunteered promptly when taken into custo&y by
the police. In its latest prenouncetment gn this subject, United States
v. Carignan, 342 U. S. 86, the Supreme Court has further clarified
the uncertainty resulting from the Upshaw decision, by declining to
extend application of the MoNabdd rule, which is based upon filegal
detention, to situstions where a prisoner in the lawful custody of
police officers under a Commissioner’s oommxtment upon 8 crimiﬂnl
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charge, confessed while so detained to the commission of another crim-
inal offense for which he was subsequently tried and convicted.

While the #eNabbd rule, therefore, is not pertinent to proceedings
at the preliminary hearing proper, it does provide an exclusionary
test at any subsequent trial in addition to the constitutional guarantees
against coerced confessions. The defendant has the burden of show-
ing that the delay in bringing him before the Commissioner or other
judicial officer was unnecessary, but the Government must make affirm-
ative proof that admissions or confessions made while in custody and
before such appearance were voluntary. United States v. Leviton,
193 F. 2d 848, 854, cert. denied 343 U. S. 946; United States v. Walker,
176 F. 2d 564, cert. denied 338 U. S. 891.

Pleas Abolished

Pleas by an accused person when first brought before a Commis-
sioner are excluded, as a plea of guilty at this stage has no legal
status or function except to serve as a waiver of preliminary exami-
nation. Wood v. United States, 128 F, 2d 265, 271-272. Rule 5 (c)
expressly provides for a waiver of examination, thus eliminating the
necessity for a provision as to plea.

Right to Counsel

The right to have counsel assigned does not apply to proceedings
before a committing magistrate, although an accused person is entitled
to be represented by counsel of his own choosing at a preliminary
hearing, and should be so advised. Setser v. Weloh, 159 ¥'. 2d 708, cert.
denied 831 U. 8. 840; Council v. Clemmer, 177 F. 2d 22.

GRAND JURY

18 U. 8. C. 3321 and 28 U. S. C. 1861-1865, 1867 deal with grand
juries, as does Rule 6, Fed. Rules Crim. Proc. The Rule makes no
provision in relation to the method (qualifications, exemptions, ap-
portionment) as distinguished from the time, of summoning and se-
lecting grand jurors so that the statutory provisions must be complied
with.,

Manner of Drawing

The requirements of 28 U. S. C. 1864 relating to the manner of
drawing grand jurors should be strictly observed, and United States
Attorneys are requested to call the matter to the attention of the clerks,
jury commissioners and other interested officials in order that any
irregularity may be avoided.
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INDICTMENT AND INFORMATION

Ths use, nature and contents of the indictment and the mformatlon
are covered by Rule 7, Fed. Rules Crim. Proc. . Prosecution shoyld be
by information, where the offense is not capital or infamous or where
prosecution by indictment is waived, unless in an exceptional case it is
considered important that the matter be considered by a grand jury.

Waiver

Rule 7. (b) permlts a dafendant charged with an offense pumsha.ble
by unprxsonment for over one year or at hard labor to be prosecuted
by information if, after he has been advised of the nature of the
charge and of h;s nghta, -he_waives in apen court. prosecution by
indictment, Waiver may be made in either the district of prosecution
or the district of arrest. United Statesv. East,5 FRD 389, Although
prosecutlon by information is not obhgatory under the Rule when
indictment is waived (Rattley v. Irelan, 197 F. 2d 585), a defendant
so electing should ordinarily be prosécuted by information, especially
when he is confined in jail through inability to make bail. Waiver
must be made in open court, but can be signed beforehand Umted
States v. Jones, 177 F. 2d 476.

Departmental Assnstance, Furmshmg Copy

In all cases of moment mvolvmg any novel difficult or doubtful
questlon of criminal pleadmg, wiiemver possnble, a draft of the pro-

.....

suggastmn, together mth 8 bnef statement pt facts not. sppearmg upon
the face of the indictment, or probable deficiencies in the proof. The
return of indictments in important crimingl cases should be repor;ed
prompt.ly and a copy of the indictment furmshed when practicable.

‘ Y Warrant Based on Informatlon o

A wmmt ot arrest may issue agamst a defend,ant nam@d in, an
information only when the information “is supported by osth?: (Rule
9 (a)). That means & sworn statement by the United States Attarney,
or.by one conversant with the facts, in a supporting affidavit that
there exists probable cause for. filing the information charging &
federal offense, Under Rule 9 (a) the United Statea Attorney may on
his own initiative (Rule 7 (a)) institute 8 criminalproceeding marely
by signing an information which his oath of office is sufficient to sup-
port. But to obtain issuance of a warrant of arrest, the Fourth Amend-
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ment to the United States Constitution (which provides that no
warrant shall issne without probable cause supported by oath or
affirmation) and Rule 9 (a) require that probable cause be established
upon the oath of someone having knowledge of the facts,

Reindictment

Statutory provisions permit the return of a new indictment which
is not barred by the statute of limitations whenever the original in-
dictment is found to be defective or insufficient for any cause and the -
period prescribed in the statute of limitations has expired or will
expire before the end of the next regular term of the court at which
such indictment was returned. The new indictment may be returned
not later than the end of the next succeeding regular term of court,
following the term at which the original indictment was found defec-
tive or insufficient, during which a grand jury shall be in session (18
U. S. C. 3288 and 3289).

Endorsement; Names of Witnesses

Endorsement on the back of a bill of indictment of names of wit-
nesses before the grand jury is authorized o'nly in cases involving
treason or capltal oﬁenses (see 18 U. S. C 3432)

RULE 20 TRANSFERS

Procedure

Rule 20, Fed. Rules Crim. Proc. provides that a defendant may
state in writing that he wishes to plead guilty or nolo contendere,
to waive trial in the district in which the indictment or information
is pending and to consent to disposition of the case in the district
in which he was arrested, subject to the approval of the United States
Attorney for each district.

By saving the time and expense of removal proceedmgs and travel
to the district where the offense was committed, in cases where the
defendant does not desire to contest the accusation against him,
Rule 20 made a noteworthy reform. However, where the defendant
is not aware of this new provision, obviously much of the benefit of
the Bule is lost. It is, therefore, important that every accused,
arrested in a district other than that in which the offense was com-
mitted, be informed of Rule 20 so that he may ha.ve an opportumty
to request a transfer if he so desires.
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Advising Defendant of Rnle Procedure

- The United States Attorney should. ascertain that every such de-
fandant. arrested in his district is advised of Rule 20 before he is
ordered removed. ‘The Marshal or other arresting officer.should in-
form the United States Attorney whenever he takes into custody a
defendant who.is wanted in snother distriot. . Caxe must be taken to
-insure’ that the defendant understands that the decision whether be
-will plead guilty rests entirely with him, and that if.he requests a
-tmnsier both United States Attorneys musé congent. . .-

Action by Unlted Stgtes Attomeys

If the defendant upon aifrest in another district is wﬂlmg to con-
sent, under Rule 20, to a transfer of the charges and to agree to plead
guilty and thus dispose of his case in the arresting ]urlsdlctlon, the
United States Attonney in the dem&ndmg jurisdiction is notified and
furnishes a copy of the ‘pending indictment or information to the
United States Attorney in the arresting jurisdiction to be shown to
the defendant.. The necessary consents are exchanged and filed with
the court clérk in the district of origin who transmits his file, includ-
ing these documents and the original indictment ‘or informstion, or
certified copies thereof, to the court clerk in the district of ‘arrest
before defendant enters his plea.” Should the defendant change his

‘mind and plead not guilty or the court decline: to acvept his'ples of
guilty or nolo contendere (Singleton v. Clemmer, 166 F. 8d 968), the
case m\mt be retransfetred to the dlstmct of ongm !

- Exehange of Infarmation, Files, Etc.

The clerk’s filé ‘will not normally contain any of the mvestlgaﬁve
"yeports and other material which the Uhited' Stated Attorney will
have received and placed in his own file.” These documénts are of
informational value'to the attorneys and the sehtencing judge in the
 other district, and ‘frequently that file is ‘also forwarded, or the in-
vestigative agency is tequested to submit’ dnphcate reports to the
nd district, by the United States Attorney iti the district of otigin.
'awt?mld the latter request that his'file be returned after a&xtanéé hias
been imposed, that request may be complied with. = Corfespondenice
“‘between ths attorneys can ususlly éffect this exclnmge of miaterigl.
"The originating United: States Attorney should advise ths Marshal
"‘of his district as to tﬁe dlspositloh made of the armst wa.i-rint ‘and
the case as well. A _ ,

TS
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Utilization of Rules 1 (b) and 20 Together

When warrant of arrest issues upon complaint, Rules 7 (b) and 20
‘may be utilized together., The waiver of indictment under Rule 7 (b)
may be made in the district of arrest but care must be taken that the
information is on file in the district of the offense before the defendant
in the district of his arrest is permitted to sign a formal written con-
sent to the desired transfer. The consent to transfer under Rule 20,
however, does not have to be made n open cour? as does the waiver
of indictment under Rule 7 (b). The important thing to remember
is that either an information or an indictment must be “pending”
before a defendant may elect under Rule 20 to have his case transferred
for disposition in the district of his arrest.

REMOVALS

Arrest in Nearby District

Rule 40, Fed. Rules Crim. Proc., entitled “Commitment to Another
District; Removal” effected an important reform by eliminating in
subdivision (&) necessity of removal proceedings when arrest is made
in a nearby district as therein defined. Subsection (a), however,
makes a distinction between (1) cases of arrest without a warrant or
with a warrant issued upon a complaint, and (2) cases of arrest with a
warrant issued upon an indictment or information. When the arrest
is made in a case of the second type the Rule requires that a defendant
shall be taken before the district court in which the prosecution is
pending (unless he gives bail before a commissioner in the district of
arrest). Butler v. United States, 191 F. 2d 433. It is clear therefore
that in this type of arrest there is no removal proceeding. A different

- procedure is specified by subsection (2) of Rule 40 for cases where the
arrest is made without a warrant or with a warrant issued upon a com-
plaint. In such cases the defendant must be taken before the nearest
available commissioner, or other nearby officer empowered to commit,
for the purpose of affording him a preliminary hearing in accordance
with Rule 5. That hearing is not @ removal progeeding however but
merely a preliminary hearing, identical to those afforded to defendants
arrested in the same district where the crime is committed, to deter-
.mine whether. there is probable cause to hold them for the grand jury.

“ Although subsection (a) abolishes removal proceedings, the Rule does

_.not contemplate that any defendant be taken to another district upon
a complaint charge until a determination that probable cause exists
hasbeen made in the district of his arrest.
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.-Arrest in Distant District ... . .. . .

When arrest is made in a distant district &< defined in ‘Ru’le 4(} (b)
the procedural requirements theremsat forth must be strictly complied
with before a warrant of removal issues. The hearing may be had
béfote & United States Comsnissioner or judge of'the district coutt,
but the'warrant of removal thay issue onty by order of the judge: : The:
removal procedure authorized upde;‘ this Rule is distinguished from
statutory extradltlon proceedmgs Umted Statea v. Godwm, 191 F.
2&932‘ o L .. K ' S (/

Cooperation Between Unitqd States Attomeys pnd Marslmls

Although the arrest in the distant dlstrlct is promptly made the re-
moval hearing under Rule 40° {b),if not!waived, cannot be completed
until certified eoples of the complaint, indictment, or informstion a &
the warrant arrive from the requesting: Umtedsmta Att@mey in
district where the charges are pendmg In. some dystuqts it- may
happen that the warrant of arrest is iorwarded from the oﬁ'xce of the
United Sta,tes Marshel rather than the United States Attorqey in that
district, Cooperatxon between the offices of the United States, Mamhal;
and the United States Attorney in both districts is therefore essentlal
The United States Attorney in each distrigt should seek to work out a
satisfactory procedure with the Marshal whereby each will know of
réceipt of a watrant and supporting papers. When a warrant is sént
to another district the United States Attorney and the Marshal should'
see to it that at the same time the supporting'papers and :additional
information are forwarded for the use of the Tinited States Attorney,
the United States Commissioner and ¢he distriet'judge in the district.
of arrest. While continuance of the heating for a reasonable time:is-
permitted under subsection (4) of Rule 40 (b), a warrant issued in
the district in which the offense ‘was-committed must be prebented
before a defendunt may be removed as provided i in the Rule. 2

Dlﬁerence Betwoen Indmtment and. Informaﬂon or Complaint

- T the prosetution is by indictment, a warrant of removal is manda-’
tory upon production of a certified copy of the indictment and proof,
by admission or ‘otherwise, that the defendant is the person named
therein. - Stngléton v. Botkin, 5 FRD 178; Hemans v. Matthews, 6
FRD 3, affd 158 F. 2d 9. But if prosecution is by information or
complaint, a certified copy thereof must be produced and proof made
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of probable cause for belief that the defendant is guilty of the offense
charged before a removal warrant issues.

Bail

Bail for gppearance in the district of the offense in accordance with
Rule 46, may be had if s warrant of removal issues (Rule 40 (b) (3)).

Appéal
An order of removal is not appealable. Meltzer v. United States,
188 F.2d 916.

ARRAIGNMENT, PLEA, AND TRIAL
~ Arraignment _
The term “arraignment” refers to the bringing of a defendant who
has been indicted or against whom an information has been filed, be-
foré the United States district court for the purpose of requiring him
to enter a plea. Except in cases of petty offenses triable before United
States Commissioners, appearances of defendants before United States
Commissioners or other judicial officers after arrest are not regarded

as arraignments,
Procedure on Arraignment

The procedure to be followed in arraigning a defendant is governed
by Rules 10 and 48, Fed. Rules Crim. Proc. Where the defendant is
a natural person charged with offenses which constitute a felony
his presence at the arraignment is required under Rule 48. When the
prosecution is for offenses punishable by fine or by imprisonment for
not more than one year or both, Rule 43 allows the court, with the
written consent of the defendant, to permit arraignment in the defend-
ant’s absence, Corporate defendants may appear by counsel. While
Rule 10 requires that arraignment mus¢ be in open court, it does not
make the reading of the indictment mandatory, but allows the prosecu-
tor to staté the substance of the charge: However, that Rule specifies
that a defendant mus¢ be given a copy of the indictment or information
before he is called upon to plead. If defendant is represented by
counsel, service upon his attorney is sufficient compliance with the
Rule. United States v. Shepherd, 108 F. Supp. 721. There is no
charge for such copies and they must be furnished at arraignment.
The attorney in charge of the case should have an extra ¢opy of the
indictment or information prepared for each defendant named therein
and the attorney representing the Government at the arraignment
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ghould sscertain that'docket eéntries are made showing that this pm-
visxon of Rule 10 hu been fulfilled.

,,-=-:- RighttoCoumel

" The constitutional nght of representation by caunéel exists not
only when a defendant stands trial, but also at the tie of arraigitriant
and in connection with his-ples as wall.és at sentence. Joknson v.
Zerbat, 304 1. S, 458.. When a defendant gppears in court without
80 atfarney to xepresent him, Rule 44 requires the court to adyise him
of his right to counsel and to_appoint, such ah attorney unless the
defepdant ea;%lxessly states that he wmhe? to proceed mthout an at-
tornéy.or is ghle to obtu;; ] vegardless of itg nature,
should be entered until ciefmdant has ogtaimd or been furnished
with an attorney or ekprisily wudvsk his Fight to such assistance.
Walkor v. Johnsion, 812 U. S, 275; Oherrie v. United States, 184 F.
2!138*- v

; In sy case in. whwh t.he dafendamt has not. retannsd counsel, unlem
hq has, axpreesly stated that he.wishes to conduct his own defense,
the United States .Attorney 18- requested to bring the matter to the
attention of the court, in order that the defendant may have the
asslstanoe of conngel. -~ e

' noeket Entries

. It is of utmo:st Amportanoe that the e,ntnes in the .docket of the plerk
o:t the court show whether or nat the defgndant ina crimina) case  Wa$
represented by counsel, If the defendant was represented by counse]
the docket entry should show the name or names of such counsel. 1f the
defendant is not represented by counsel the docket entry should clearly
disclosé that the defendsnt was fully informed of his right to-counsel
und that with full lmowledge of that right he expressly waived the
sssistanes of counsel,” Proper docket entries will eliminate the poesi-
bility of the defenddnt later-buccessfully claiming thst his constite-
tional rights were denied beeause he did not have the assistance of
‘counsel. (See also Tltle B, Oﬂice Flles and Records ) p

R zPloas : o RS
Rule 11, Fed. Rules Crim. Proc., relates to the entering of pleas
by the defendanti :" A defatidant riay pléad. guilty, »ot guilty or, with
the consent of the court, nolo contendere. The plea of nolo contendere
has the effect of a plea of guilty in a criminal case. United States v.

Norris, 281 U. 8. 619. The court may refuse to accept & plea of guilty
ot nolo contendere. Under Rule 11 a plea of guilty cannot be wcepted
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by the court-without a determination that it is made voluntarily with
understanding of the nature of the charge. If a defendant refuses
to plead, stands mute, or if the court refuses to accept a plea of guﬂty,
a plea of not guilty must be entered on behalf of the defendant by
the court. A plea of not guilty must likewise be entered for a corpo-
ration which fails to appear.

Nolo Contendere

United States Attomeys are instructed not to consent to a plea of
nolo contendere except in the most unusual circumstances and then
only after their recommendation for so doing has been reviewed and
approved by the Assistant, Attorney Gteneral responsible or by the
Office of the Attorney General. (Memo No. 42, August 25, 1053) -

- Assignment of Cases

With the consent of the judge, a definite number of cases. should be
assigned for trial each day during the time allowed for the trans-
action of criminal business.. Such assignments should be made with

particular reference to the attendance of witnesses, in order that they
may be examined and discharged at the earliest possible opportunity.

Trial Instructions: Furnishing Copy

Whenever a court’s instructions to the jury in a criminal case have
been carefully worked out, a copy should be submitted to the Depart-
ment, provided authority has been granted for reporting the case, or
the court has prepared written instructions in advance and is willing
to furnish a copy.

Alternate Jurors

‘Whenever a jury trial is likely to be protracted, the Umted States
Attorney should suggest to the court the desirability of calling and
impanelling one or two alternate jurors (Fed. Rules Crim. Proc.,
Rule 24 (c¢) ; Fed. Rules Civ. Proc., Rule 47 (b)).

DISMISSALS

Except as specifically set forth below, United States Attorneys
should not dismiss a case until after they have received authority
from the Department of Justice.

Dismissal Without Prior Authorization

United States Attorneys need not obtain authority to dismiss
cases supervised by the Criminal Division in the following situations:

(a) where the defendant is dead or by reason of permanent insanity
incapable of defending the charges against him;

October 1, 1953
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(b) where a superseding indictment or information hag been
returned ;

(c) where the criminal liability involved in the charge tgamst
the defendant has been compromised ;

(d) . where the defendant has pleaded guilty, or nolo contendere,
or has been ‘comvicted after trial, on one count of an indictment
‘or information or under another indictment based upon the same
. trangaction and the United States Attorney believes that the pun-
ishment 1mposed is adequate and that further prosecution would
not result in an additional sentence. (An exceptlon to this rule
must be made in classes of cases where: it is desirable to obtain
conviction on several types of charges, e. g., misbranding and
adulteration under the Food, Drug and’ Costnetics Act, fraud and
failure to register under the Securities Act of 1983 In these
~ cases specific authority should be obtamed) H
' (e) where the defendant is serving an adequate sentence im-
" posed by a State court fpr an offense growing out of the same

transaction which is the subject of the federal charge, and the
" United States Attorney believes that federal prosecution would not
result in any additional sentence [ An exception to this rule must be
made in wagering tax cases (26 U. S. C. 3285—8294) In these cases
specific authority should be obtained] ;

(f) where the indictment or information has been pending for
more than three years, the defendant is a fugitive, the violation
is of a relatively minor character, and the United States Attorney
has been informed by the investigating agency that all investiga-
tive leads have been exhausted;

(g) where the offense is a vmla.tlon of the Fugitive Felon Act
and the offender, after being apprehended has been turned over to
the prosecuting authorities of the state from which he fled. Dis- .
position by the state should be made before dismissal in such cases;

(h) where the offense is a violation of the customs and nar-
cotics laws arid the crucial evidence against the defendant is in-
admissible because obtained by an unlawful search and seizure, or
for any other reason;

(i) where the offense is a violation of the customs and nar-
¢otics laws and as the result of the evidence adduced upon the trial
of codefendants for the same violation the United States Attomey
is convinced of the defendant’s innocence;

(i) where the offense is a violation of the customs and narcotics
laws and the defendant is not a dangerous or habitual offender,
his offense was a petty one and the failure to prosecute him would
facilitate the conviction of dangerous or habitual offenders who
might otherwise escape; November 1, 1053
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(k) where libel suits have been instituted under the Federal
Food, Drug and Cosmetic Act and the United States Attorney
has been informed by the local station of the Food and Drug Ad-
ministration that the product is not available for seizure.

It is emphasized that the above list is not a direction but an
authorization to dismiss, if in the opinion of the United States At-
torney this course is advisable. United States Attorneys must satisfy
themselves that the conditions upon which dismissals are authorized
have been complied with.

Authorization for Dismissal

In every criminal case of prosecution by indictment or information
where it is proposed to dismiss the proceeding, or dismiss as to
certain defendants (except in cases where a plea has been entered
and sentence imposed as to one or more counts), the Assistant United
States Attorney handling the case should prepare in duplicate the
form, Authorization for Dismissal of Indictment and Information
(Appendix, form 1), setting forth his reasons for the recommended
dismissal or request for permission to write the Department for
authority to dismiss.

In offices having a large number of Assistants or where the organ-
ization of the office warrants, the original and copy of the form should
be submitted to the Assistant United States Attorney, who author-
ized the prosecution, for the listing of his approval or disapproval
and his reasons therefor. The original and copy should then be sub-
mitted to the Chief of the Criminal Section in such office for his
action. The original form should remain in the case file and the
copy should be forwarded to the Assistant Attorney General in
charge of the Criminal Division.

In smaller offices and those in which there is no division of per-
sonnel into sections, the Assistant United States Attorney handling
the case should submit the original and copy of the form to the
United States Attorney for his action. Thereafter, it should be for-
warded to the Department as provided in the preceding section. If
the space allowed on the form is for any purposes inadequate a
memorandum sufficiently outlining the reasons for the recommenda-
tion should be attached to the form.

' The procedures set out above are designed to preserve a permanent
short form record, for the files of the United States Attorney and the
Department, of the reasons underlying each dismissal or request for
authority to dismiss, as well as of the names of the officials passing
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thereon. The procedure id apphcable in all cases of d:lsm.lssal ind
cludmg those in which prior authority to dimisg'is reqmred and those
requiring no such atithority, In those cises in which prior- authority
to distitiss must be obtairied a letter in duplicate requestinhg authority
to dismiss end containing the reasons for such request should accom-
pany the form. ’

Sxmﬂurly, wheén requesting authonty from the Department to close
the file in a given case, the leffer should set forth sufficent facts to
warrant the action requested, together with afi eXpression of opmron
by the United States Attorriey. This is especmlly nnportant in cases

~mvolvmg frdud und wmconduot in pubho o}ﬁae

stmissal of Complalnts N

Umted Statep Attorneys are not reqmred to obtain pnor authonza-
tion from the Department to dismiss complaints made under Rule 3,
Fed. Ruleg Crim. Proc., before Commissioners. or other officers em-
powered to commit persons charged with offenses against the United
States (see 18 U. S. C. 3041). 'While there may be instances in which
such approval should be :sought before dxsmlssal, as, for example,
in a cage'whers the gomplaint-was filed upon specific instructions from
the Department, or there is.some other reason in g particular case
for requesting approval the Department’s policy is to leave decisions
with respect to dismissal of complaints within the discretion of .tha
United States Attorneys, subject only to the requirements of. Rule
48 (a), Fed. Rules Crim. Proc., as applied in their respective districta.

Rule 48 (a) provides in part that the Attorney Geperal or the
Umted States Attorney may by leave of court file a dismissal of an
lndxctment, information or complaini. The Advxsqry commlttee’p
final draft of the rule submitted ta the Sppreme Court did not require
leave of eourt for a dismissal. The Gemmittee’s note to the rule
states that the word “complaint” wes included with indictment, and
information in order to clanfy the power of t.he United. States:At-
torney to enter a nolle, proaeqm of & prosecution dyring tha interval
before an indictment, is found, when the defendant has been held
for grand jury action. In adding the requirement of leave of .court
for a dismissal, the Supreme Court did not distinguish betwsen a
complaint, on the one hand, and an indictment or information, on
the other.

The Department interprets the requirement that leave of court
must be obtained for dismijssal of a complainy as applicable only; to
those eomp]amts upon whlch the accused has beenalf d 1o, ansper in

15‘? 1, 1054
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the district court after a preliminary examination before a commis-
sioner. In such cases it is believed that there can be no dismissal of
the complaint without leave of court simply because the case has not
been presented to the grand jury. The United States Attorney must
have leave of the court to dismiss, whether given in a prior blanket
authorization to dismiss complaints, or in each instance.

‘Where, on the other hand, a complaint made before a commissioner
has served no other purpose than the issuance of a warrant of arrest,
and has resulted neither in an arrest nor a holding to answer in the
district court, it is believed that the commissioner may dismiss the
complaint without consulting the court. The Department reached
this conclusion, which has been communicated to the Administrative
Office of the United States Courts, on the basis of the control exer-
cised over complaints by the United States commissioners under Rule
4 (a) and (c) and Rule 5 (¢). Under those rules a commissioner
may issue a warrant of arrest upon a showing of probable cause in &
complaint filed before him; he may discharge a defendant brought
before him following arrest on a complaint for which no probable
cause is shown; and he has authority to cancel an unexecuted warrant
of arrest. It would seem, therefore, that the commissioner can exer-
cise a like control over a complaint that has served only as a basis for
issuing a warrant of arrest, whether or not the warrant is actually
executed, or is still outstanding as a basis for a detainer. This in-
terpretation of the rule has not been judicially tested, and in each
district the United States Attorney must be governed by the district
court’s interpretation of Rule 48 (a) in that respect.

Care should also be taken that the United States Marshal of the
district is promptly informed by the United States Attorney of the
dismissal of a complaint, whether by the court or the commissioner,
in order to facilitate cancellation of unexecuted arrest warrants, as
provided in Rule 4 (¢) (4). Such notification is also important
when a warrant of arrest is outstanding in connection with a detainer,
as the warrant will have been forwarded by the Marshal of the dis-
trict where it was issued, to the Marshal in the district of detention,
who will have to return it to the Marshal of the issuing district for
cancellation by the commissioner after the complaint has been
dismissed. '

SENTENCE
Clarity of Sentence

It is the duty of the United States Attorney or his Assistant, which-
ever tried the case, to examine each sentence before it is signed by the
sentencing judge pursuant to Rule 82 (b), Fed. Rules Crim. Proc.
May 1, 1954
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The prosecutor should assure himself that the sentence presented for
signature is a definite sentence as to duration; clear as to intent ; within
the maximum punishment authorized; and conforms exactly to the
sentence orally pronounced. Sentenees should be so plainly worded
and so specific in their directions as to leave no reasonable doubt in the
minds of those charged with their execution. United States v.
Daugherty, 269 U. 8. 360, 363. Whenever a judgment is open to doubt
on any point it should be called to the a.ttenhon of the eourt promptly
for appropriate améndment. .

Apropos of the foreg'omg somse of the things tobe borne in mind are
that:

(a) A separate judgment should be mndered, signed, and entered
in each criminal case.

(b) The judgment must specify whether separate sentences im-
‘posad under different counts or under different indictments shall'be
served consecutively or concurrently, and the order of service x!
dn'ected to run consecutively.’

~ (c) A sentence impoged during incarceration under another fed-
eral sentence should specify whether it is to be served eoncun'enﬂy

. with, or consecutively to, such earlier sentence.

(d) A sentence of imprisonment cannot commence to run untit
the defendant is committed thereunder to the institution designated
for service of such sentence or is available for such commitment:
18 U. 8. C. 8568.. See Gunton v. Squier, 185 F. 2d 470 (C. A. 9);
Strewl v. McGrath, 191 F. 2d 847, 348 (C. A. D. C.), cert. denied 343
U. S. 908. :

(e) A du‘ectmn in the ]udgment that the sentence shall run con-

" currently with time owing by the defendant as a parole violator or
conditional release violator under a previous sentence is beyond the
power of the court and, therefore, ineffective. See Zerbst, Warden

- v. Kidwell, 804'0' S. 859 362; T‘zppztt v. Wood, 140 F, 2d 689 (C. A
D.C.). -

(f) A single or general sentence may not be split into part impris-
onment and part probation. See W.hite, Warden v. Burke, 43 F.
2d 829 (C. A. 10).

(g) The court lacks power to specify a purticular institution for

. service of sentence ot emter directions as to matters relating to cust
tody. .Objection should be made to such orders and if su¢h ordets
are entered ex parte; motions to vacate them should be made. ' The
D:rector, Bureau of Prisons, should be notified promptly of the

: assulmee of such orders by telephone or telegrup

. Ml.y l, 19‘4
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Imposition Without Delay

v Sentenoe should be imposed after conviction without unnecessary
delay (Rule 32) and any undue delay should be reported by letter to
the Attorney General with full particulars,

Effective Date of Sentence

When & prisoner serving a state sentence is brought into federal
court for prosecution which ends in conviction and imposition of sen-
tence, such sentence should direct that it become effective upon lawful
release from state custody. Any direction designed to make the fed-
eral sentence effective before the defendant comes into federal custody
contravenes the provisions of 18 U. 8. C. 3568,

__Fines and Costs

-:In every case where such action might have a salutary effect the
court should be requested to add to sentence having a fine the provision
that the defendant “stand committed until paid.” If the judgment
ipcludes a fine or fine and costs, imprisonment for nonpayment thereof
ig'unauthorized unless the judgment as pronounced specifically directs
such imprisonment. The language of the statute (18 U. S. C. 3569),
via “fine, or fine and costs” is not regarded as authorizing imprison-
ment for nonpayment of costs when only costs are assessed. When a
fine is paid by or for a convict who is in confinement under a “com-
mitted sentence” the keeper of the jail or prison should be notified
immediately.

Recommendation Concerning Parole

"If a defendant is sentenced to imprisonment for more than one hun-
dred and eighty (180) days, inquiry should be made immediately of
the court whether or not it has any recommendation to make with
respect to the parohng of the defendant when eligible. Any such
recommendation is to be included on Form 792 (Appendix, Form 10)
for the information of the Board of Parole,

JUDGMENT—COMMITMENT FORM

. The appendix to the Federal Rules of Criminal Procedure contains
Form 28 which combines Judgment and Commitment. Rule 58 points
cut that the forms in the appendix are illustrative and not mandatory.
Nevertheless, the Department regards Form 25 as a model and rec-
ommends its universal use. If the blank spaces in the form are in-
sufficient to record the entire judgment as pronounced an additional
sheet may be used. Such addition should be securely attached to
Form 25 and must be signed by the court. Rule 32 (b) requires every
judgment to be signed by the court and entered by the clerk.

May 1, 1054
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there is any hope of success;  Tnder Rule 69 (a), examination may be
madb :in all: casesy when netessary, of the defendant, relatiyves snd
friends, and other interested ‘persons, so that: the United States! At»
tomey’s office miay be:fully .informed as to: the defendant’s finanecial
condition... Such examinstion may be inade “in.the mamer provided
in thasamles io:r takmg dzpos:hom.” (Fod. Ru.lea Clv. Proc 26 tom;
iﬁ (d) )
PRI T .Pendlng Appeal

. Fines and cogts in ¢riminal cases may be collected during ] 'the pend-
ency of &n appeal unless the defendant | procures & stay of execution
a8 to thit part of the ]udgment. Bu1e38 (8), Fed. Rules’ Cryn. %roc "
provides, among other things, that the trial court or court of appeals
“may require the defendant pgx)(hng appeal to deposit the whole or
any part of the fine and costs in the registry of the. district court, or
to give, Bond’ for the Payment theredt, or to sibmit to gn exaxmnahon
of .assets, and it may .mqke any ,ai;propnwbe or&er %o restram the
defendant from' (ilssxpatmg his asgota” " '

(?n for payment into ‘the, courl'. of t{he whole or a substantlal
p.a,rt of the ﬁne pending appesl ‘should’ be ‘reqtiegted in all.proper
cases, ..The ‘above prov1s1on for “any’ appropriafe order to restrain
the defenrdant from ‘dissipating his assets” sh0pl Tecéive the careful
atbantlon of a.ll thed StateaAttorneys R

Installment Payments : Garmdhment

J)e!{tors who are exequtmn px:oof shou,ld be encqurnged co pay fn
m.sfqllmgta if, full payment. is not lmmadsately possible. ‘Where
d@feqdan.% are gainfully employed bub refusg. to, make. volyntary
payments; garnishment pmceedmgs may be mst.ltubed: where ﬂuch
proceedings are permitted. - - R

Probatlon 3 Fine Commltment

Where defendant. is- santenced to % ﬁne and unpnsonment and i -
plaoed on, probation, the United States Attorney.should make evary
effort to haye the payment of the fine within & limited peried “in one or
several sums,” made the condition of tha probation.. (18 U. 8. C. 8651.)

b s

LaiE!

October 1, 1853
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Pauper’s Oath

If & prisoner, held for nonpayment of a fine, or fine and costs, is
discharged from custody, under 18 U. 8. C. 8569, relating to indigent
convicts, his debt to the Government is not likewise discharged. The
only effect of such discharge is to release the prisoner from further
confinement and not to satisfy, set aside, or vacate the claim of the
Government against the defendant, or to prevent its enforcement by
execution. (See Allen v. Clark, 126 Fed. 788; Grier v. Kennan, 64
F. 2d 605.)

Prompt and vigorous action is reqmred in the collection of for-
feited bail bonds and the United States Attorneys must see that
proper attention be given to these matters.

Sureties

Rule 46 (e), Fed. Rules Crim. Proc. ., provides that every surety,
except a corporate surety, shall justify by affidavit and may be re-
quired to describe the property by which he proposes to justify
the encumbrances thereon, together with the number and amount of
other bonds and other undertakings for bail entered into by him and
remaining undischarged and all of his other liabilities. The Rule
also provides that no bond shall be approved unless the surety thereon
appears to be qualified.

Subsection (d) of the same Rule provides that “one or more sureties
may be required, cash;or bonds or notes of the United States may
be accepted and in proper cases no security need be required.” Where
sureties are required, careful examination should be made into their
qualifications with a view to reducing to the lowest possible limit
the number of uncollectible judgments on forfeited appearance bonda.

Officers taking bonds should be required as far as possible to'learn
definitely at such time whether the proﬁ'ered surety is or is'not able
to pay the penalty of the bond. '

Forms of appearance bond, with aﬂidant annexed (Appendix,
"Forms 2, 8 and 4), which pronde for an explicit statement of the
surety’s property and obligations, and for detailed statements of
the other bonds, if any, on which the proffered surety is at that time
responsible, may be obtained from the Department.

All returns of nulla bona executions or other indications of in-
ability to pay bonds, should be immediately investigated to ascertain
what officer or other person is responsible for that result.

United States Attorneys should vigorously prosecute, under the
criminal laws for perjury or false swearing, those sureties who have
sworn falsely as to their property when signing bonds,
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-Forxfeitures

Prompt action is urged in taking forfeitures at t,he term in which
the defendant fails to appear and in making motions at-the same term
for judgments of default and execution under Rule 48 (f)'(8). If it
is found that a forfeiture or judgment should not have been taken,
the court has ample authority under subsections (£)-(2) and (f)(4)
of Rule-48 to set aside the forfeiture or remit the judgment in whole
or in part if the borid was filed on or after March 21, 1946, Other-
wise the surety must prove that the principal was not wilfully absent.
(ZTaylor v. Taintor, 83 U. S. 866.)

United States Attorneys should object to the vacating or setting
aside of forfeitures particularly unless the costs are paid and. the
Govsrnment, hus been rexmbursed for’ any expenses incurred. :

Default H Inveatngatnons

Whﬂe the efforts of sureties to find and surrender the:r prmcxpals
are often helpful, United States Attorneys should promptly refer
all cases of default, involving over $250, to the FBI without waiting
to ascertain the results of action by the sureties. All matters per-
taining to financial responsibility and available resources of such
judginent debtors sheuld: alss be referred to'the Buredu, which will
make all necesaary investigations. Casges involving $250 or less should
not be referred to thé Bureau, but shonld unusual circumstances in
& case require investigiation-the matter should:be referved: tothe
Deputy Attorney Genbral. It should be noted that under: Rule 46
(£) (8) there is no longer any necessity for instituting af‘ifrdividual
action to recover on s forfeited appearance bond, bat the lisbility of
pnnmpals and sureties may be enforced on motion.

“The FBI, in investigating debtors for:the purpose of ascertaining
their financial ability to pay, frequently encounters individuals who
profess ignorance of their:obligations to the United States.' United
States Attarneys should communicate with such debtors, inform them
of their obligations, dnd suggest that a,ppropriate arrangements be
made for settlement of ‘the debt. All methods and means of collec-
tion ‘at the disposal of the United States Attorneys should be ex-
hausted before resort is made to the FBI in such cases. ‘

Waivex of Homestead Exemptlon

' Because of the liberal homektead exemption laws in various mtes,
it is frequently found that the only property on which levies could
otherwise be made for paymerit of such a judgment is exempt under
sach state homestead laws, which fact may not have been known to



28
TITLE 2: CRIMINAL DIVISION

the officers taking the bond. Therefore, except where an obligor
consents to waive his exemptions, the officer taking the bond should
satisfy himsalf that the property stated in the bond is sufficient aside
from exemptions.

Where judgment debtors have disposed of their property in circum-
stances indicating that the action was taken to defeat the judgments
of the Government, the property may be pursued into the hands of the
subsequent owners. (Pierce v. United States, 2565 U, S. 398.)

Fine Judgments

Fine judgments cannot be compromised by the Department as this
is the prerogative of the President. (Constitution of the United
States, Art. IX, Sec. 2; 19 Op. A. G. 344.) Petitions for Executive
clemency should be addressed to the Pardon Attorney. Fines, or
judgments taken as a result of fines, do not draw interest. (Pierce v.
United States, 255 U. S. 898, 405; United States v. Jacob. Schmidt
Brewing Co., 2564 Fed. 714.) They abate with the deaths of fine
debtors whose estates cannot be charged therewith. (United States v.
Mitchell, 168 Fed. 1014, aff’d 173 Fed. 264; United States v. Jacod
Schmidt Brewing Co., 254 Fed. 714; Dyar v. United States, 186 Fed.
614.) They are not dischargeable by bankruptcy. (Collier on Bank-
ruptey, 14th ed,, Vol. 1, p. 15967 Parker v. United States, 153 F. 2d
66; In re Thoﬂmhefsky, 51 F 2d 1040.) : Fines and judgments
based on fines or appearance honds should direct that the costs be
paid, unless a different cause is directed by the court, local custom,
rule, or statute.

United States Att.orneys should take )unsdlctlon over the collectnon
of fine judgments entered in OPA. and other cases arising under war
agencies, and over the handling of appearance bond forfeitures in
such cases, whether or not such fine or forfeiture Judgments have
already been entered or are entered hereafter.

Compromise of Forfexted Appearance Bond

The two grounds upon which the Attomey General is authorxzed to
compromise & judgment upon a forfeited appearance bond are: (1)
where there is doubt as to the- proof and (2) where the judgment
debtor is unable to pay the ]udgment in full.

When an offer t6 compromise an appearance bond is presented to
the United States Attorney’s office, the United States Attorney should
have the proponent prepare and submit to him an affidavit of financial
ability, on the printed form furnished by the Department, and which
is set out below. Such affidavit, duly sworn to, should be transmitted
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DELIVERY. OF ARMED FORCES PERSONNEL FOR
" CIVIL PROSECUTION

The enactment of the Uniform Code of Military Justice (Public
Law 506, 81st Congress, c. 169, Section 1; 64 Stat. 108; 50 U. 8. C.
551—736) has necessitated the revision of estabhshed procedures with’
reference to the delivery to civil authorities of military personnel
charged with the commission of civil offenses. Whereas, under
former Article of War 74, it was mandatory that the military author-
ities, except in times of war and in certain other instances, deliver
military offenders to civil authorities, Article 14 of the Umform Code
of Military Justice provides:

(a) Under such regulations as the Secretary of the Department may pre-
geribe, a member of the Armed Forces accused of an offense against civil au-
thority may be delivered, upon request, to the clvil anthority for trial.

(b) When dq.llvery under this article is made to any civil authority of a
person undergoing sentence of a court-martlal, such delivery, if followed by
conviction in a civil tribunal, shall be held to interrupt the execution of the
sentence of the court-martial, and the offender after having answered to the
civil authorities for his offense shall, upon the request of competent military
authority, be returned to military custody for the completion of the sald court-
martial sentence,

Pursuant to the authority contained in Article 14, the Department
of the Army has issued Army Regulation 600-320, C 1, dated Sep-
tember 18, 1951, and the Department of the Air Force has issued Air
Force Regulation 111-11, dated October 11, 1951. Both regulations,
drafted after conferences with representatives of the Department of
Justice, enunciate the policy of the military to cooperate fully with
civil suthorities,

March 1, 1954
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Article 14 of the Uniform Code of Military Justice authorizes any
commanding officer exercising general court-martial jurisdiction to
surrender military personnel under his command to civil authority
when charged with civil offenses. When making the request for sur-
render, the following information should be furnished to the military
authorities:

(1) A copy of the indictment, presentment, information or
warrant.

(2) Sufficient information to identify the person sought as the
person who allegedly committed the offense.

(3) A statement of the maximum sentence which may be im-
posed upon conviction.

With respect to Army personnel, the Army Regulation provides
that if the request for surrender is based only upon a warrant, the
commanding officer may initiate an inquiry to determine whether
reasonable cause exists for the issuance of the warrant. However,
if the warrant is accompanied by a written statement of the United
States Attorney that a preliminary official investigation of the of-
fense charged shows that there is reasonable cause to believe that the
offense was committed by the person named in the warrant, the

March 1, 1054
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commanding officer may eﬁeot the surrender wwhout furtlier quhry
being. made.: : ..

The Army Regulation prondes a form of reob&pt to be execuwd by
the eivil aut.honty when the surrender is made, the form Jbeing as
follows:.

. In consideration of the dehvery of il § mme e

(Grade and name) (aorvieenunbcr)
United States A.rmy, to the civil authorities of the . ________
‘ . (United Btates)
e mme e s , 8t _ e ————— , for trial upon

(Btate of ..._._..--_-_-‘_ ...... ) ' (Phce of delivery)
the charge of -....---..-_----_-;;__&--_--- I hereby agree, pursuant
to the nuthori‘tyvested inmeas o —cii ool wm—y that the

o (Offcixl dewipuation), -
commandmg oﬁioer oi E ot m e m——————— —opmema, Will be in-

. | (General court- mrusl jurisdiction) | X
formed of the Ouwome of the trial'and that said - . - _____ ——-
____________ __n.__.. will be returned to the Army authorities at the
aforesaid ‘pTa,ce of delivery or to such other Army mstalla,tlon s may
be designated by the diithorities of the Depirtment of the .Army
without expense to such Department or to the person ‘delivered, 1m~
mediately upon dismissal of the’ charges or completion of the tria] i In
the event he i is acquitted, or umnedlabely upon satisfying the sentence
of the ‘éourt'in the event he'is convicted and a sentence. imposed, or
upon other disposition ¢f the case, unléss the Army authorxtles shall
have indicated that return is not desired.

'Th sirest will be made, in 'the usual course of events either by the
Utiited ‘States Marshal 'or a ‘Special Agent of the' FBI.- Nelther ot
thése bficérs is'in' position to eomply with the térms of the required
agreement and the execution of the form should be made by thé United
States A%torney "To prevent any delay, the United States Attorney
should éxecute and’ deliver the required form to the c1v11 arrestmg
oﬁcer for ¥tansmittal to‘the military authoritits, '

- With respect:to. Air Force persongel, the Air Force Ragulation pro-
vides that the eommending officer of » command exervising ‘general
court-martial jurisdietion, or a wing or base commander' when author-
ized by the officer exercising general court-martial. juriediction, may
authorize the delivery:to eivil snthority of a msmber of the Alir Force
under his command, when such member is accused of 8 .£ivil offense.
The Regulation, hewever, distinguishes between offénses punishible
by imprisonment for more than'one year and those: offenses punish-
able by imprisonment: for ‘a-lesser period, vesting discretion in the
case of 'the latter offehses in the commanding officer to determine
whether the delivery will be made.
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The request, regardless of the period of permissible punishment,
should be accompanied by the indictment, information or warrant.
In instances where the request for surrender is based solely upon a
warrant, the United States Attorney should furnish to the Air Force
authorities a written statement to the effect that an indictment will
be sought and that substantial grounds exist for the belief that an
indictment will be returned. _

The Air Force, as a condition for delivery of the offending airman,
requires an agreement from the civil authorities that the airman will,
at the appropriate time, be returned to Air Force control. The
agreement is similar to that required in the case of Army personnel.

With respect to Navy and Marine Corps personnel, inasmuch as
the commanding officers of naval bases, stations and commands are
authorized to deliver enlisted men of the Navy, Marine Corps and
Coast Guard (in time of war) into custody of civil authorities (Fed-
eral, State, Territorial and local) upon presentation of proper war-
rant, United States Attorneys should make the necessary arrange-
ments for surrender directly with the local officers.

If disciplinary proceedings are pending against the individual or
he is undergoing sentence, prior specific authority from the Navy
Department in Washington, D. C., must be obtained by the local
commanding officer before the individual may be surrendered to the
civil authorities. Also, the local officer may, if unusual circamstances
exist, refer the request for surrender to the Navy Department for ap-
proval. In such cases, it may be desirable, after applying to the
commanding officer, to request the Criminal Division to undertake
negotiations with the Navy Department to expedite action upon the
request. .

Every effort should be made to prosecute civilly military personnel
who commit offenses involving violations of federal criminal law,
after entrance in the armed forces, except in the following instances:

(1) Where & person is held by the military authorities to answer,
or who is awaiting trial, or result of trial, or who is undergoing
sentence for a crime or offense which. is at least as serious as the
civil offense with which he is charged and delivery will materially
impede or inconvenience military administration.

(2) Where a person is charged with a trivial or insubstantial
civil offense, such as a minor traffic violation, and appropriate puni-
tive action can be taken by the military authorities.

(3) Where a person is charged with an offense involving a viola-
tion of a federal criminal statute, but the United States Attorney
deems prosecution more appropriate by the military. In those
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- instances the United States Attorney; before making a final deci-
. “glon, isrequested. to communicate with the Criminal Division.
‘Where a civilian (not subject to xmhtary law) is implicated in a

violation of & federal criminal statute with ‘a mémber of the drmed
forces and if it is desited to prosecute the civilian, delivery of the
mmtai-y offénder should b requested for civil prosecutmn.

" It ia the policy of the Department not to forego or dismiss proséou-
tion solely because off endere are about to beoome members of the arned
forcés. - The ‘armed -forces are not to be regarded as correctional
institutfons or used as an‘sltérnative for punishineiit for erime; mili-
tary -gervice if the per‘formance of a patrioti¢ duty. In' exceptional
cases, imminent military service may be cdiisidered; to eﬁ:hér with
othet’ faébors, in deciding’ agamsﬁ prosecutmn if: the oﬂ is trival
or insubstantial, mvolvmg Aittle: in]ury to the public or the Govern-
ment; the oﬂemder i3 generallyof a good character, has no record or
habits of anti-social behavior and does not require rehabilitation
through existing criminal institutional methods; and failuse to prose-
cute the particular case will not seriously impair observance of the
law in question or respect for law generally. Any effect upon a
decision not to prosecute becatse of the fact of imminent military
service should be ntmtsd lf the offender is not 1nductzd mthm a
reasonable period. - g

- No proceedimgs in any of the categones mantmned below should be
mstltuted without advance authorization by the Depattment: * -

(¢) Habeas ¢orpus to sectre the release of nembers ot the a,rmed foi-ou held
by state authorities fér trial on criminal charges.

(b) ‘Violations of criminal statutes where such violations cmstitntod»lnter-
ference with effective prosecution of the war effort, such as fraunds in cénnection
with war materia] contracts, the making of false repruentatlom to Government
agencles concerned with the war, ete.

Un;tzd States Aworneys aTe to extend a.ll poesxble coul:tasles and
assistance to service courts and their officers in securmg the issuance
of progess te compel the attendance of witneeses, in sccordanee with
the provisions of 29 U. 8. C, 708 which provides for the arrest,of
members of the a.rmed forces of the United Kingdom and Canada
within the United States and authorizes United States district courts,
upon apphcatmn, -to’ compel attendance of witnasses befnre -88rvios
courts, .

HABEAS CORPUS

An habeas eorpus prbeeednig makmg a collateral attack upon a
!entenco maj' not be enterttmed by the conrt in the distriét where

o /-)
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o federal prisoner is serving his sentence unless the court which im-
posed the sentence has denied his motion under 28 U. S. C. 2255
to vacate, set aside, or correct the sentence. That statute excepts cases
where the motion would be inadequate or ineffective to test the le-
gality of detention. Illustrative of the exception would be an attack
upon the computation of sentence as made by prison authorities.

When an application for habeas corpus or a motion to vacate sen-
tence under 28 U. 8. C. 2255 is filed in a case which has been investi-
gated by the FBI, the United States Attorney should notify the
Special Agent in charge of the F'BI field office, covering his particular
district, since many such applications and motions relate to allega-
tions of mistreatment by, or misconduct on the part of, agents of the
Bureau. Where extra copies of the habeas corpus petition or the
motion to vacate are not available, or facilities for making copies
do not exist, notification by.telephone or brief memorandum will
suffice.

Motion To Vacate Sentence Under Section 2255

Among the principal procedural questions settled by the courts
under 28 U. S. C. 2255 are the following:

(a) This statute confers no broader right of attack upon a judg-
ment and sentence than was possible before its passage by an habeas
corpus proceeding. Barnés v. Hunter, Warden, 188 F 2d 86,
88 (C. A. 10).

(b) This section may not be mvoked for rehef from errors oc-
curring during trial. A motion under this section cannot be sub-
stituted for an appeal from conviction. Parker v. United States,
184 F. 2d 488, 490 (C. A. 4).

(e¢) A motlon under this section may not be entertained unless
the prisoner is in actual custody. Crow v. United States, 186 F. 2d
704, 708 (C. A. 9); United States v. Bradford, 194 F. 2d 197, 200
(C. A. 2).

(d) Production of & prisoner under this section before the trial
court depends upon the issues raised. - If the motion raises sub-
stantial issues of facts within the prisoner’s knowledge, the court
should secure his appearance at a hearing by causing issuance of
a writ of habeas corpus ad testificandum. United States v. Her-
man Hayman, 342 U. S, 205, 223.

INTERNATIONAL EXTRADITION

International extradition proceedmgs are governed by treaties
with foreign countries. Under most of these treaties there is no



35
TITLE 2: CRIMINAL DIVISION

obligation on the part of the Attorney General or the United States
Attorneys to represent a foreign government seeking the extradition
of a fugitive found in the United Statea. Although informal advice
and assistance may be given to the representative of a foreign gov-
ernment, when requested, the latter should retain private counsel,
if counsel is necessary. United States Attorneys shonld not tormally
participdte in requests for extradition by foreign governments unless
specifically a.uthonzed to do so by the Attorney General.

Assxstance to Demanding Government

Where a treaty such as that with Mexico provides that the legal
officers of the United States shall assist the officers of the demanding
government before the magistrate in securing the arrest and extradi-
tion of a fugitive, the request for extradition generally is forwarded
to this Department by the Secretary of State, If the request and
all documents submitted appear to be in order the United States
Attorney, in whose district the fugitive is said to be taking refuge,
will ‘be directed by the Department to apply to the Extradition
Commissioner, district court or other appropnate officer for a war-
rant for the arrest of the fugitive'and have him brought before
said officer for a hearing on the extradition request pursuant to
18 U. S. C. 8184 In some instances, the representative -of -the
foreign government seeking the extradition of a fugitive may be
advised to contact the United States Attorney, who will be mstru&’ed
by the Department to assist said representative by every legal meam
within his power, if the treaty 80 provxdes ' -

Complaint for Demandmg Government

In cases where the United States Attorney has been authorized
to file a complaint for the tepresentativé of the démanding govern-
ment, the following form has been found to be adaptable, but the
form ind language should be strengthened wherever posmble -

In the ___._- -~ District of - -
In the matter of the extradition of : R

a fugitive from the justice of __ . . . .
The honorable The Judge of the - oo ..
Your complainant, the attorney of the United States for the
_— District Of e , under oath,

depos;; and says:
That, in the above matter, he acts for and in behalf of the Gov-

ernment of - - -3
254078—83——8
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That be is informed, through diplomatic channels, that the said
is duly and legally charged
with having committed the crime of ... - —

in the said —- -

" That the 88id o cae oo has fled outside
the boundaries of the said ; that warrant
for the arrest of the said -~ . cannot be served
in said -——3 and that the said e
has sought an asylum within the jurisdiction of the United States and
may be found in the State of _- -~ and
the city of - at - -3

That the said crime of , Which the
said - is charged to have committed in said
foreign country is among the offenses enumerated in the treaty exist-
ing between the United States and the said ,
proclaimed -.. —

That said ecrime of . __ . is more particularly
referred to in articles - y 88C. of said treaty
as follows:

That, through the diplomatic channel, your complainant is in-
formed and believes that reqmsltion for the herein-named fugitive,
_— —————— , is about to be made, accompanied by the
formal papers upon which demand for extradition is founded;

‘Whereupon, your petitioner, acting under the authority and in the
behalf stated, prays the consideration of this petition and that a war-
rant may issue for the arrest of the said charged
as aforesaid, that he may be brought before a commissioner or magis-
trate qualified to act in extradition matters, to the end that evidence
of criminality may be heard, and, if on such hearing, he deems the
evidence sufficient to sustain the charge under the provisions of said
treaty, said magistrate or commissioner shall certify the same to the
Secretary of State, at Washington, D. C., in order that warrant may
issue upon the requisition of the proper authority of said foreign
government for the surrender of the said - ecee-__ according
to the stipulations of said treaty, and for such other action as the said
commissioner or magistrate is required under the provisions of said
treaty and the laws of the United States to take,

Dated at. e e oot e

District of . o e personally appeared
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the complainant, ~--; the attorney of the
United States for the __. s District- of ____.____
on the : s 18-, who being duly sworn, says that the

foregomg information is true, as he verily believes.

The United States Attorney will represent the foreign government
at the hearing, If the Extradition Commissioner or other magistrate
before whom the matter is brought finds from the documents and
other evidence submitted by the foreign government that there is
probable cause for the extradition, he will, unless the fugitive in the
meantime sues out a writ of habeas corpus, which he may do,. report
his findings to the Secretary of State, who will issue a warrant for the
surrender of the accused to the demanding country.

Extradition of Fugitive From Foreign Land

If this Government desires the extradition of a \fugitive who has
fled to a foreign land, this Department makes a request upon the
State Department which takes the matter up with the foreign gov-
ernment in which the crimingl is found. All requests for extradition
must be made through the Attorney General.

Essentials for Extradition Proceedlngs

Before making application to the Attorney General, for extradition
proceedings, the United States Attorney ghould assure thself of the
existence of the following essentials:

a) The warrant of arrest issyed in this country cannot be served
owing to the flight of the accused to a known locality in a foreign
. country. -
(b) A treaty of extradltmn is in enstznce between the United
. States and the country of usylum.

. (¢)' The offense committed in this country is (1) among those
enumemtsd in such foreign treaty, and (2) is made criminal by the

.Jaws of both countries.

(d) Sufficient evidence in the poasesmon of the Umted States
Attorney for presentation to the surrendering government to make
out a strong case—such a case as would justify the committal of the
accused under the laws of this country. :

The extradition treaties existing between the United States and
foreign countries may be found printed in the several volumes of the
Statutes at Large or in Malloy’s “Treaties, Conventions, International
Protocols, ete.” but if the United States Attorney is unable to ascer-
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tain that a treaty exists between the United States and the country of
asylum or that the offense committed in the United States is extradit-
able, he should apply to the Attorney General for such information
prior to the preparation of the necessary papers.

'Arrest and Detention of Fugitive; Procedure

Pending the preparation of the formal papers, it is sometimes neces-
sary to secure the arrest and provisional detention of the accused, and,
in such a case, if the further flight of the fugitive is feared, application
should be made to the Attorney General, by telegram or letter, for his
arrest and detention. Such application should contain the following
information:

(a) The name in full of the accused and his assumed name or
names, if any;

(b) A physical descnptmn of the accused;

(¢) The place and address in the forelgn country where the
accused can be found ;

* (d) The date of the indictment, if an indictment has been filed ;

(e) The specific offense or offenses charged ;

(f) The date of the commission of the offense and the place
where committed ; and

(g) Whether a warrant of arrest has been issued and the reason
for nonservice in this country.

" It should be borne in mind that the request for provisional detention
does not take the place of the application for extradition and the
formal papers hereinafter mentioned.

TIn the event the fugitive is arrested and detained in the foreign
country, the United States Attorney requesting the arrest will be
promptly advised. After making a request for the provisional arrest
of a fugitive, the application for extradition and the other necessary
papers should be promptly prepared and forwarded in duplicate
to the Attorney General,

The preparation and subrrussxon of the formal papers should be
‘expedited as much as possible as failure to do so may result in the
escape or release of the fugitive.

In treaties with some foreign countries, the period of detention is
limited to 40 days after arrest. In other jurisdictions, however, the
practice is generally observed, after the arrest of the fugitive, to
continue the hearing for a week, and, upon motion, to grant a further
continuance. In some instances these continuances have been limited
to two or three weeks,
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The essentials stated above having been found to exist, a letter
gimilar to the following should be sent, in triplicate, to the Attorney
General in transmitting the formal papers:

Sie: I transmit herewith a copy, in duplicate, duly authenticated, of the

indictment, warrant of arrest with the Marshal’s return thereon, and the evidence
upon which the charges in the indictment are based, in the case of the United

Btates v. ~ indicted s 19-.., In the
United States District Court for this District, charged with having committed
the offense of in violation of

- I hereby request that demand be made upon the Government of _ ————mm
ibewmeee—-is o which the defendant has fled, for the surrenmder of the
said , to be brought back to:this District for trial under
said indictment, . . .

The name of the accused is (include any assumed

name), his physical description is ag follows:

and he may be found at

The specific offense charged against him is ag follows: (If the oﬂenu charged
is embezzlement, larceny, or the like, the actual amount involved should be stated,
indicating from whom taken, and whether it I8 of a. public or private nature, or
in case of injury, the name of the person Injured. The date and place should
als0 be given in every case.)

I suggest : as the person to be mamed in the
Preaident’s warrant as the agent of the United States to receive and convey
the fugitive to the place of trial in this District.

This request for the surrender of the fugitive 18 made solely for the purpose
expressed in this application, and not to enforce the collection of a debt or to
avold the penalty of a bafl bond, or for any private purpose, and, if the appii-
eation is granted, the criminal proceedings shall not be nsed for any other
puarpose.

Respectfully,

The agent selected to receive the fugitive from the hands of the
foreign authority and convey him to this country should be able to
identify the accused in the event identity is not disclosed or is demed
at the hearing abroad.

As stated, two sets of the following papers, one set to be retained
in the office of the Secretary of State and the other to go abroad,
should accompany the application for extradition: .

~ (a) The indictment.

" (b) The warrant of arrest, with the Marshal’s return mdoraed
thereon.

- (¢) The evidence upon which the charges made in the mdlctment.
are based.

All such papers should have formal, legal captioni
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The indictment should be a true copy of that paper as filed in the
office of the clerk of the United States district court. He should
attach to such copy a certificate to the effect that it is a true copy of

the indictment filed in the case of the United States V. e ccee e
- , No. , pending in the United States
District Court for the District of - -. To this the

clerk should sign his name and official title, and affix the seal of the
conrt,

The warrant of arrest, which in the case of a fugitive has been
returned into court with the Marshal’s indorsement of nonservice, is
a part of the records of the court of which a copy should be prepared
by the clerk and certified in the manner indicated for the copy of the
indictment.

If the evidence was reduced to writing at the time it was given to the
grand jury, it should be properly authenticated under the seal of the
court and transmitted with the other papers to the Attorney General,
but if the evidence was not reduced to writing, original affidavits of
a sufficient number of the witnesses who appeared before the grand
jury to make a strong case, should be secured.

The affidavits should be prepared with formal captions, showing
the title of the case, the docket number and the court in which it is
pending. They may bé executed before any person lawfully author-
ized to administer oaths and to execute such papers, but preferably,
in cases involving violations of a federal statute, before a clerk or
deputy clerk of a United States court, or a United States
Commissioner.

The officer before whom the affidavits or depositions are executed
should affix his official signature and seal to each of them.

After the clerk, or his deputy, has certified any paper, or the United
States Commissioner has affixed his jurat to any paper executed be-
fore him, official identity should be established by the usual certificate
of a judge of a United States court under the seal of the court.

- If it would cause undue delay or be impracticable for other reasons
to secure the services of a Federal officer, the affidavits may be executed
before a duly authorized State officer, whose official identity should be
established under seal in accordance with the State law,

Extradition proceedings may be begun before the defendant has
been indicted.

" In such cases a copy of the following papers, in duplicate, and duly
authenticated, should accompany the application for extradition,
signed by the United States Attorney:
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(a) Complaint properly signed and sworn to, made by an officer
" or person having kmowledge of the facts and executed before a duly
authorized officer, preferably a United States judge or a United
States Commissioner, or a clerk or deputy clerk of a United States
court.
(b) Warrant of arrest w1th the. Marshal’s retum indorsed
thereon. 3
{¢) Original affidavits recltmg facts to support the charges made
in the complaint. The suggestions heretofore made as to affidavits
- for use in cases where the fugitive has been indicted apply to cases
where he is merely charged with having committed an offense and:
. where an indictment has not yet been returned.

" When the defendant, after trial and c¢onviction in this country,
has fled to a foreign jurisdiction, the papers necessary to secure his
return should consist of a copy of so much of the record of the court
as will show:

(a) That conviction was obtained after a regular trial.

(b) The date of such conviction,

(¢) The offense of which the fugitive was convicted.

(d) The specific law violated.

(e) The sentence, if 1mposed and the date of such imposition.

If, at the time of his mght, the defendant was at large on bail, the
copy of the court proceedings should show the proceedings involving
the forfeiture of his bond and the issuance, if any, of the process of
court to effect his arrest.

The record of the court should be prepared in duplicate with proper
formal captions and should be authenticated officially by the clerk
of the court under its seal ; the latter’s official identity being established
by the certificate of the United States judge under the seal of the court.

The actual and necessary expenses incurred and paid by the agent
in the execution of the President’s warrant in cases of fugitives from
the justice of the United States should be stated in an itemized ac-
count, supported by proper vouchers, and sworn to. The account
should be forwarded direct to the Department of State for audit and
payment. : '
JUVENILE DELINQUENTS

Procedure

- The procedure suthorized by the Federal Juvenile Deliquency Act
(18 U. 8. C. 5081-5037) ehall be apphed, without prior a.uthonty



42
TITLE 2: CRIMINAL DIVISION

from the Department, in the cases of all persons who have not
reached their eighteenth birthday when they violate a law (or laws)
of the United States not punishable by death or life imprisonment,
excepting only those:

(a) Who refuse consent in writing;

(b) Whose cases can properly be diverted to state authorities or
to the District of Columbia under 18 U. S. C. 5001 ;

(¢c) Whose cases, in the opinion of the United States Attorney,
should be handled under regular criminal procedure in the public
interest. In any case falling within this exception the United
States Attorney shall submit promptly to the Department a state-
ment of the facts and reasons supporting his opinion. He shall then
await instructions as to whether he is authorized to invoke regular
criminal procedure.

Diversion of Juveniles

Consistent with a proper regard for the maintenance of Federal
justice, consideration should be given to diversion of Federal juvenile
violators to State authorities in their home communities for appro-
priate disposition under State law. Such diversion is vested in the
discretion of the United States Attorney under 18 U. S. C. 5001,
While diversion may be invoked in any case where it best serves the
interest of the United States and the juvenile violator, it should
receive special attention as to violators of tender years.

Jurisdiction

The date of the violation is regarded as determinative of jurisdic-
tion. Instructions issued by the Attorney General stated that “the
procedure authorized by this Act shall be applied in the case of all
persons who have not reached their eighteenth birthday at the time of
the offense.” That interpretation now has judicial approval. In
United States v. Fotto, 103 F. Supp. 430, the court held that the
language of the Act contemplates procedure thereunder as to any
person under eighteen when violating a law even though no proceeding
is begun before the eighteenth birthday, unless the Attorney General
directs that adult procedure be followed.

Method of Procedure

No set form is required either for the “information” filed against
the juvenile, or for the written “consent” of the juvenile as a pre-
requisite to procedure under the Act. The United States Attorney
should assure himself that the juvenile understands his rights and
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the consequences of such consent, if given. The consent shall be pre-
pared by the United States Attorney and must be signed in the
presence of the judge after the latter has fully apprised the juvenile
of his rights and the consequences of his consent, as required by the
statute (18 U. 8. C. 5033). The consent should contain a statement
that the court has informed the juvenile as indicated.

Sentence: Probation: Fine

The language of the statute (Section 5034) authorizes a court,
upon a finding of juvenile deliquency, to place the juvenile on proba~
tion or commit the delinquent to the custody of the Attorney General
for a period not exceeding minority. The Department is of the view
that this spec:ﬁc authonzamon excludes power to impose a fine.

MENTAL DEFECTIVES

18 U. S. C. 42444248 formalize the procedure for (1) the examina-
tion and disposition of persons believed to be insane or mentally in-
competent to stand trisl, (2) the disposition of convicted persons
believed to have been mentally incompetent at the time of trial, and
(8) the detention beyond the expiration of sentence of persons who
are insane and who will probably endanger the safety of officers,
property, or other interests of the United States.

Under Section 4244 it is the duty of the United States Attorney
to file & motion for judicial determination of the mental competency
of an arrested person charged with an offense against Federal law if
there is reasonable cause for belief that such person is mentally in-
ca.pable of understandxng the proceedings against him or of assisting
in his own defense. Thereupon the court must cause examination of
the accused by a psychiatrist and for that purpose may order com-
mitment to any hospital or other facility. If the psychiatrist’s report
to the court indicates mental incompetency a hearing must follow,
upon due notice and the court must make a finding.

If the court finds, after hearmg, that the accused person is or was
mentally incompetent, it may - commit such person pursuant to Section
4246 to the custody of the Attorney General until mental competency
to stand trialis restored or the charges are dismissed. Itis considered
that the ﬁr§f, sentence of Section 4246, authonzmg such commitment,
apphes only to those whose mental mcompetency is found by the
court to be temporary. Therefore the court should make a finding in
each case whether the mental disability is temporary or permanent.
That is the holding of an appellate court in Wells, by Gilligv. The At-
torney General, 201 F, 2d 556 (C. A. 10). In conformity with its
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conclusion, that court held further that the commitment authorized
by Section 4246 cannot be made if the court finds that the mental in-
competency is of a permanent nature. It premised that conclusion on
the doctrine that the care of the permanently insane is the duty of the
respective States.

The legislative history of these statutes and the committee hearings
had thereon are persuasive of the view that when an accused person is
found to be permanently insane, or that his mental incapacity to
understand the proceedings against him is of a permanent nature, the
provisions of Section 4247 should be invoked. The second sentence
of Section 4246 authorizes the court, after a hearing pursuant to
Section 4244 or 4245, to determine whether the conditions specified in
Section 4247 exist and, if so, to make commitment in accordance with
Section 4248. Under Section 4247, if the court finds that the accused
is mentally incompetent, and that if released he would probably en-
danger the safety of the officers, property, or other interests of the
United States, and that suitable arrangements for care and custody
‘(assumption of responsibility by the State) are not otherwise avail-
able, it may order commitment under Section 4248 until one or the
other of the conditions specified in Section 4247 no longer exists.

Consonant with the foregoing the Department’s position is that if
the meéntal disability is temporary the accused should be committed
to the custody of the Attorney General until he is able to stand trial;
if the condition is adjudged to be permanent and the prisoner danger-
ous, efforts should be made to transfer him to state custody, but if no
State will accept him resort should then be had to the hearing in ac-
cordance with Section 4247. This course of procedure finds support
in the sections discussed and will safeguard the general public against
release of dangerous persons when state custody cannot be
accomplished.

In any effort to interest state authorities in assuming responsibility
for the care and custody of an accused as contemplated by Sections
4247 and 4248, the United States Probation Officer may be of assis-
tance. Completion of arangements with the state in such a case
should be speeded because it is contrary to the policy of the Depart-
ment to retain mental incompetents in jail or other facilities any longer
than necesary. Where such a transfer is effected the criminal charge
against the accused should not be dismissed without the Department’s
approval,
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OFFERS IN COMPROMISE

Authority to Compromise

Compromise offers may be considered only when authorized by
statute, Some of the statutes may include a provision authorizing the
Attorney General to act. However, such authority as to others is
lodged in the Attorney (General by reason of the reference of a case
to the Department (United States Attorney) for prosecution or suit.
See Sections 8 and 5 of Executive Order 6166 (5 U. S. C. 124-132).

The majority of offers in compromise within the assignment of the
Criminal Division come to the Department in customs, internal
revenue and related liquor law, narcotic law and Contraband Trans-
portation Act cases. However, others occasionally may be submitted
in firearms, gambling tax, immigration, civil aeronautics, slot machine
and other types of cases.

Offers in compromise may in many instances, such as those under
the internal revenue and related liquor laws, the customs laws and
the Contraband Transportation Act, be considered and acted upon by
the appropriate officials of the Treasury Department, prior to refer-
ence of a case to the Department for prosecution or suit. Thereafter
the jurisdiction to act on offers is in the Department of Justice.

Types of Liability Subject to Compromise

The Assistant Attorney General, Criminal Division, by delegation
from the Attorney General has jurisdiction, within statutory and the
above limitations, of offers in compromise submitted in respect to the
following types of liabilities in cases referred to the Department for
prosecution or suit :

(1) Criminal, forfeiture, civil penalty and tax liability in cases
arigsing under the internal revenue laws respecting liquor, narcotics,
marihuans, firearms, tobacco, gambling occupation and device, and
other similar regulatory tax provisions (not including income,
excess profits, estate, gift, wagering, manufacturers’ excise or social
security tax cases or those arising under the tax provisions of the
District of Columbia Unemployment Compensation Act, the Bank-
head Cotton Control Act, the Bituminous Coal Act, the Carriers
Taxing Act, and other nonregulatory excise tax laws and the Agri-
culture Adjustment Act and acts amendatory thereto, of which the
Tax Division has jurisdiction) from the time the case is referred
to the Department, or United States Attorney, for prosecution or
suit and while the criminal or forfeiture phases are pending. See
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26 U. S. C. 3761. Thereafter any undisposed of tax phase, includ-
ing tax penalties, is within the jurisdiction of the Tax Division.

(2) Civil penalty, forfeiture and duty liability under the customs
laws, in the same circumstances except that when the criminal,
penalty or forfeiture phases are no longer pending, such jurisdiction
is in the Civil Division. See 19 U. S. C. 1617, as affected by
Executive Order 6166 (5 U. S. C. 124-132),

(3) Forfeiture liability under the Contraband Transportation
Act (49 U. S. C. 784,19 U. S. C. 1617 and Executive Order 6166),
the Slot Machine Act (18 U. S. C. 1177,19 U. S. C. 1617, and Exec-
utive Order 6166), and laws to protect the “Dry States” (18 U. S. C.
3615 and 26 U. S. C. 3761).

(4) Federal Alcohol Administration Act (27 U. S. C. 207 and
Reorganization Plan No. IV—Ses &5 U. S. C. 133t).

(5) Other types of cases within the assignment of the Criminal
Division that arise occasionally.

Compromise of Criminal Liability; Civil Liability

There is no statutory authority to compromise criminal liability
under the customs laws, the Slot Machine Act, or the laws to protect
the “Dry States.” Neither criminal nor forfeiture liability under
the Indian liquor laws may be compromised. It is the long estab-
lished policy of the Department not to compromise criminal liability
incurred under the narcotic laws. Compromises of criminal liability
in gambling tax cases are not favored. No offer covering any civil
liability will be accepted, if it is concluded that such action would
jeopardize the success of any contemplated or pending criminal prose-
cution. The views of the United States Attorney in that respect will
be given great weight.

In internal revenue liquor cases the general policy is not to com-
promise wilful criminal liability involving any appreciable tax loss,
especially if the evidence reasonably would sustain the charge, or the
offenders are notorious liquor law violators, “racketeers” or members
of so-called “criminal syndicates”. Offers covering criminal liabilities
of illicit distillers and traffickers in considerable quantities of non-
taxpaid liquor, are not entertained except in very rare and unusual
circumstances. Also, generally the criminal liability of wholesale
liguor dealers and others responsible for the shipment or introduction
of large quantities of liquor into “dry” areas should not be compro-
mised. However, where the violation is not flagrant or is technical,

March 1, 1954
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or the evidence is weak, or the other surrounding circumstances do
not justify prosecution, compromises of criminal liability may be
warranted. It should be borne in mind that the various laws relative
to liquor are complicated and often are violated unwittingly ox
through carelessness. Some involve trivial or no tax loes, but do
warrant some punishment short of criminal prosecution.. If all re-
ported cases were prosecuted the court dockets would be crowded and
the judges probably would object to their courts being turned into
“police courts”. This in turn may adversely affect the sucoessful
prosecution of the really important cases.

Liquor Cases

There may be liquor cases where forfeiture, tax and criminal lia-
bility are made the subject of an offer. From the criminal angle
the above observations are pertinent. Respecting the forfeiture phase,
principally the question is whether the amount offered, compared with
the value of the property, taking into consideration the sufficiency of
the evidence and probable expenses of prosecution, including deprecia-
tion and storage charges, would justify acceptance. The congestion
of the court docket which would unreasonably delay consummation
of forfeiture may be a factor. As to the tax liability, the sufficiency
of the evidence, and collectibility are the principal considerations,
Usnally offers are accepted sub]ect to payment of any tax due, Ac-
ceptance of offers in compromlse from notorious cmmnals or “mckeb
eérs” is not fovored

Forfeiture Compromlses

Although forfeitures of seized property may be the subject. of com-
promise, no compronise of the forfeiture of contraband articles, such
as illicit spirits, stills, or narcotics, will be accepted. However, the
liability to forfeiture of tax-paid liquor, such as that seized under
the floor stocks tax or other internal revenue laws may be compro-
mised. Such liquor usually is of little value to the Government in
view of 26 U. S. C. 2805, which prohibits the sale of forfeited liquor,

Procedure

If the following outlined procedure is adhered to much unnecessary
delay in the Department’s final action on offers in com_promise will
be avoided. . While expeditious action is highly desirable in all cases,
it is of particular importance in forfeiture cases in which storage
charges usually are accumulating and the property subject of the offer
is depreciating in value.
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Offers in compromise should be submitted in writing by the pro-
ponent or his authorized representative to the Department for final
action through the office of the United States Attorney for the district
in which the liability arose. Offers may be tendered either before or
after institution-of action. A certified check, cashier’s check or money
order payable to the Treasurer of the United States, in the full amount
of the offer, should accompany the offer when transmitted to the De-
partment. The written offer should set forth the exact terms thereof,
including an agreement that in the event of acceptance the proponent
will pay the costs and expenses (storage charges), especially in for-
feiture cases. Usually offers are accepted subject to the payment by
the proponent of court costs and out of pocket costs to the Government,
including any storage charges. Often the latter expenses are to be
paid by the proponent to the person to whom the Government or any
of its agencies has obligated itself.

A copy of the investigating agency’s report or reports respecting
the alleged liability should accompany the offer unless the United
States Attorney has reason to believe the Department already has
received a copy. If the United States Attorney has no copy available
for transmission, a detailed statement of the essential facts upon which
the Government’s case is based should be forwarded.
~ The Department should be advised of the status of any related
court proceedings, and of the probable effect the acceptance or rejec-
tion of such offer would have on same.

If practicable in important cases the United States Attorney should
obtain a statement of the views of the field office of the investigating
agency. This, together with his recommendation giving detailed
supporting reasons as to the merits of accepting or rejecting the offer,
should be transmitted to the Department. Upon receipt of an offer
in the Department, except in minor or routine cases, the views and
comments thereon of the headquarters office of the investigating
agency is sought. This data i essential so that & memorandum brief
showing the reason for the action taken by the Department may be
prepared. By delegation of authority the Assistant Attorney Gen-
eral, Criminal Division, may take final action on such offers, except
that if the claim of the Government made the subject of an offer
exceeds $100,000, the approval of the Attorney General is required.

The United States Attorney is informed by letter or telegram of
the acceptance or rejection of the offer, giving the basis of such action
if it is not in accord with the recommendation of the United States
Attorney. The United States Attorney should promptly advise the
proponent or his counsel in writing of such action. If the offer is
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accepted and covers criminal liability, included in an indictment or
criminal information, the United States Attorney may seek dismissal
as to the proponent. If the accepted offer covers forfeiture liability,
he may cause dismissal of the libel and authorize the release of the
geized property or cause any bond filed in lieu thereof to be canceled.
If the accepted offer covers civil penalties the suit to collect them may
be dismissed as to the proponent. However, the indictment or infor-
mation, suit or libel should not be dismissed or the property released
if the terms of the offer and acceptance have not been fully complied
with or if the United States Attorney is otherwise directed by the
Department. The compromise medium should not be used to deprive
any bona fide claimant of seized property to his day in court if he
desires a hearing on the merits of the forfeiture. If the offer is
rejected the United States Attorney should proceed as if no offer had
been submitted, unless otherwise directed by the Department.

Any wholly unsubstantial offer, or one submitted for the apparent
purpose of delaying prosecution or spit, may be rejected summarily
by the United States Attorney. Thereupon the United States Attor-
ney should make refund and proceed with the case. However, when
any bona fide offer is tendered, the United States Attorney may, if
the interests of the United States will not be jeopardized thereby,
withhold further proceedings pending submission to and consideration
of the offer by the Department.

PAROLE

Eligibility

As aredult of Public Law 98, 82d Congress, approved July 81,
1951, which amended 18 U. S. C 4202, all Federal prisoners, other'
than juvenile offenders or committed youth offenders, serving a defi-
nite term or terms of over 180 days may be released on parole after
serving one-third of their term or terms. It is immaterial whether
such minimum term of over 180 days, or any longer term, is com-
posed of several sentences of less than 180 days ordered to run con-
gecutively. Neither is any distinction made as to terms of imprison-
ment comprising a sentence imposed under & misdemeanor-conviction
and one imposed under & felony conviction. If ordered to be served
consecutively they are aggregated to determine the date of parole
eligibility. The statute also provides that a prisoner sentenced to &
term of more than 45 years shall become eligible for consideration for
parole after serving 15 years of his sentence.
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Reports

To enable the United States Board of Parole to make appropriate
determinations, all United States Attorneys should cooperate in the
completion and forwarding of Form 792 in triplicate (Appendix,
Form 10) on such cases committed to Federal institutions. On cases
committed to non-Federal institutions, the Board will request the
form only when application is made for parole. As this report will
contain the only official information regarding the nature of the of-
fense committed by a parole applicant in this category, the importance
of the report to the Board will be readily appreciated.

The United States Board of Parole frequently considers a case
several months prior to the date of actual eligibility for parole. Hence
the importance of forwarding the parole report, in full and complete
form, promptly after conviction, to the institution where the prisoner
is confined. -

Warrant for Arrest of Parole Violator

When a person during the period of supervision on parole or con-
ditional release, which extends to the expiration of the maximum
term of sentence in either case, is convicted and committed under
sentence to a federal penal institution, the Board of Parole issues its
warrant for the subject’s arrest as a violator of parole. Such war-
rant is placed on file with the institutional authorities for execution
when the subject becomes eligible for release under the latest sentence.
A direction in the latest sentence that it shall be served concurrently
with time owing as a parole violator on the previous sentence is in-
effective because the Board of Parole is not required to order execution
of such warrant prior to the date indicated. See Zerbst, Warden v.
Kidwell, 804 U. S. 359, 362; Tippitt v. Wood, 140 F. 2d 689
(C.A.D.C).

PRISONERS

Prosecution of Prisoners Serving Sentences

United States Attorneys should not postpone the prosecution of
defendants on outstanding indictments merely because they are pres-
ently serving sentences, but should take the initiative in bringing
such cases to trial. Prisoners in custody under sentence are not
deprived of the constitutional right to a speedy and public trial, and
unreasonable delay often results in serious prejudice to the Govern-
ment as well as the accused. Detainers subject a prisoner to certain
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institutional restrictions and prevent him from being considered for
parole. If prosecution on the outstanding indictment is delayed
until after a defendant is eligible for conditional release and a consec-
utive sentence is then imposed, he loses the benefit of aggregated good
time under 18 U. S. C. 4161 which he would receive if he were tried
and convicted while still in prison under the first sentence.

In Federal Institutiohs

Where a defendant is incarcerated under sentence in a Federal
penal institution a writ of Aabeas corpus ad prosequenduwm should
be obtained for his production at the trial. Such a writ is addressed
to the warden having actual custody of the prisoner and to the United
States Marshal of the district where the trial will take place. The
Marshal to whom it is addressed will execute the warrant unless con-
trary procedure is authorized by the Department.

In State Institutions

If the defendant is incarcerated in a state institution the consent
of State authorities should be sought to have him produced under a
similar writ solely for the purpose of Federal trial, with the under-
standing that he will be returned immediately upon its conclusion.
Should State authorities care to produce the prisoner at the place of
trial and return him under State guard the writ should be addressed

254073—58——8
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to the warden or superiniegdent of the Hifats institution ; if not, then
to such warden or supenntendent and to the Umted States Marshal
of the district whetq the trinl will takeptwe : .

Dismhsal of Pendmg Inﬂictlent

In any case where'the United States: Atforney concludes that be—
cause of the expense of producing s, defendant for trial, or becanse
the defendant has already beéetr'w qub.i’ely punished, or for similar
reasons, further prosecutjon is not warranted or, worth while, imme-
diste. action.should: be taken to dismiss. the: pendmg mdwtmont in
aboonhncewxﬂxestabhshedproeeduru. R Do

et Notjce to FBI re. Grantmg Leave

Since many State penal institutions grant. so-called, furlonghs ar
leaves of absence to prisoners against whom Federal detainers have
been filed, United Statks’Attornby¥}in Fequéstihg lecal prison author-
ities to deta.m prisoners against whom federal charges are pending,
should include specific instructions that the FBI be adviged before
any leave is granted to such prisaners. In this way, the Bureau will
not aply be apprised of the fact that a pnsoner of interest to it and
against whom a fedsral det.a.mer hasg been filed is on va.ostlon, but it
w111bemaposltmnbota.kesuchstepsasmaybenecessarymcon-
nection with the proposed leave. -

Habeas: Corpus;’ Proceduare

A Federal prisoner serving a sentence may: be produced to tegtify
or to be prosecuted in, another district only upon a writ of habess
corpus in proper form.. Writs of kabeas corpus ad testificandwum, or
ad:prosequendum must be directed to the Marshal of the judicial
district out of which such writ issues and to the: warden or superin-
tendent haying the prisoner in custody. . The warden ar superintepd-
ent upon. being served with: such writ. shall surrender the prisoner
into the custody of the Marshal, at such institution, who shall thqre»
upon become responsxble for the prisoner.

The direction in the writuf:habeus ¢vtpus ad prosequendum or ad
testificandum that the prisoner shall'be returned to the custody of
the warden or supermtendant upon the conclusion of his testimeny
or trial shall be strictly observed, unless contrary directions are re-
ceived from the Director, Bureau of Prisony while the prisoner is in
the custody of the Marshsl. Writs ad testificandum must not be used
to produce Federal prisoners for examma.taqn by United States At-
borneys or investigative agencies.

ok
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~ Aleatraz Prisoners

Prisoners in Alcatraz Penitentiary may not be produced in response
to writs of habeas corpus ad testificandum or ad prosequendum un-
less the matter has first been submitted to the Director, Bureau of
Prisons. The necessity for such production must be clearly estab-
lished.

‘ Civil Cases
- Except in the most meritorious cases United States Attorneys
should oppose the granting of writs of habeas corpus ad testifioandum
in civil cases. In most instances the prisoner’s deposition should suf-
fice, and such deposition may be secured upon appropriate court
order and at the convenience of the warden of the institution where
the prisoner is in custody.

Request By Local Prosecutor

Whenever a State prosecutor or other-local officer inquires about
the procedure required to secure appearance of a Federal prisoner in
State court, either for prosecution or as a witness in a criminal case,
the inquirer should be advised to submit the facts in writing to the
Director, Bureau of Prisons, Department of Justice, Washington,
D. C.

PROBATION

Authorization

18 U. S. C. 3651 authorizes a trial court, after conviction for any
offense not punishable by death or life imprisonment, to suspend
imposition of sentence, or impose sentence and suspend its execution,
and place the defendant on probation for a period not exceeding five
(5) years. Probation is authorized whether the offense is punish-
able by fine or imprisonment, or both.  Where the statute violated
makes both fine and imprisonment mandatory, a fine may be imposed
and execution of sentence suspended and probation granted.

Corporations

Some trial courts have imposed fines upon corporations found
guilty of violating law, suspended execution thereof in whole or in
part, and placed such corporations on probation. Such practice has
ample support by virtue of the fact that Section 3651 as a remedial
statute is to be liberally construed and its language places convicted
corporations within its purview.’

E
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Eﬂ'ective Da‘.te

Probatxon may be gk'anted at any tnne ‘before service of senténcé
is lzegun but fot thereaftér. ‘United Statés v. Murray, 215 U. 8. 84%;
This rule has been held also apphcable, after entry upon unprlson-
ment under multiple sentences running consecutively, as to any such
sentence which has not begun to run by lapse of tihe. Kzﬂé et al. v.
UnitedStatu, 185F 2d185 (C.A.9). o

Apporﬁonnent of Sentcm:e, Appeal

A smgle or erzmsentenoe may not be a.pportloned between 1i im-
pnsonment and probation. ' White, Warden, v. Burke, 48 F. od 820
(C. A.10). An appeal may be taken from a ]udgment of convie-
sion which is suspended s to execution, Berman v. United States, 803
[I,'. S: 211, or as to its Jq;posxtmn, Iioremdtau v. Umted States, 319
U 432, Lo

Jmsdmion, ‘rraﬁbfét and’ Limitation of Jurisdlctwn

_ Among the severg.l prcmmons. of Sectlon 8653 there are two of
real importance. One authorizes the transfer of jurisdiction over a
probationer from the district which granted probation to another
district through. mutual consent of the respective courts, 8 process
repeatable. from district to district without limit. When that occurs
the. transferee court is substituted. for the transferor court for all
purposes except a change in the probation period.. The other pro-
vision limits jurisdiction over the prebationer to the five () year
pexiod specified by Section 8651,.with the further proviso that juris-
digtien terminates vpon.expiration of any lesger probation period
fixed by.the court un}ees s violation occurs during such fixed period.
For sxample, if a defendant is placed on probation. for three (8) years,
the court may issue a warrant during that.period, or within. the five
(5) year period specified by 8651 for a violation occurring during the
three (3) year period. In the absence of a violation of probation
during the three (3) year period the court’s ]unsdmtlon is t@rmma.ted
when that penod expires. ‘ _

S REMISSIONS OF FORFEITURE

Petitu_ms seeking remission or mitigation of forfeitures and -civil
penalties misy be considered only when authorized by statute. - Those
¢oming within the jutisdiction of the Criminal Division relate almost
entirely ‘to seizures of property under the inteinmal revenue liguor
and related Hquor laws and the Contraband Transportation Act (nar-

1
e}
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cotics, firearms and countetfeiting), and seizures of property and
penalties under the Customs laws. However, occasionally petitions
may be submitted in Slot Machine Act, coini operating devics, civil
aircraft and other cases coming within the ass:gnment of the Crnn-
inal Division. _

It should be borne in mind that the courts have exclusive jurisdic-
tion to remit or mitigate forfeitures of vehicles seized under the
Indian liquor laws (18 U. S. C. 8619), and that after a decree of for-
feiture has been entered- against & vehicle seized under the internal
revenue liquor laws, the court has exclusive jurisdiction to remit or
mitigate the forfeiture (18 U, S. C, 3617). However, the petitioner
before the court in these cases has the burden of establishing com-
pliance with the prerequisites to allowance set forth in the statate.
If remission is granted by the court, since that is an adverse judg-
ment to the Government, the question of whether or not an appeal
ghould be noted must be submitted to the Solicitor General. Hence
the necessary papers for that purpose should be transmitted to the
Department promptly and steps should be taken to preserve the res
pending decision by the Solicitor General respecting the taking of
appeal.

The provisions of the customs laws (19 U. S. C. 1613 and 1618)
respecting remission or mitigation of forfeitures and penalties by the
Executive branch of the Government, have been made applicable also
to such liabilities in respect to the internal revenue laws, the Contra-
band Transportation Act, the Slot Machine Act and the laws to protect
the “Dry States.” See26 U. S. C. 8726;27 U.S.C. 224;49U. 8. C.
784; 18 U. 8. C. 8615, and 15 U. S. C. 1177. Section 1613 authorizes
granting of relief to a claimant out of the prooeeds of sale of forfeited
property. Section 1618 relates to the remission or mitigation of the
forfeiture of the res. Most petitions are filed for conmdemtwn in
accordance with the provisions of Section 1618

Procedure

- Prior to reference of a case to the Department (United States At-
torney) for prosecution or suit, jurisdiction to act on such petitions is
in the seizing agency. (Seizures under the Slot Machine Act are
made by agents of the FBL.) Thereafter, pursuant to Executive Or-
der 6166 (5 U, S. C. 124-132), the jurisdiction to act on petitions is
in this Department. Such reference in liquor law violation cases
occurs when the appraised value of the seized property exceeds $500
or & claim and a cost bond are filed. Customs and Contraband Trans-
portation Act cases are referred when the value excesds $1,000 or a
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claim and a cost bond are filed. It should be noted that while the court
has exclusive jurisdiction to remit or mitigate farfeitures of vehicles
seized under the internal revenue liquor laws after a decree of for-
feiture is entered, the Department exercises such jurisdiction after
reference of a case to it and prior to the entry of such a decres. The
courts have no authority to remit or mitigate forfeitures of other
types of property seized under the internsl revenue laws, nor in re-
spect to any seizures under the Contraband Transportation Act, the
Slot Machine Act, or other hquor laws, except Indian liquor laws, as
indicated above.

‘Petitions for the cons1deratxon of the Criminal Division. ahould be
under oath, addressed to.the Attorney General and filed through the
United States Attorney for the district where the seizure was made.
Such petitions should set forth the interest of the petitioner in the sub-
ject of the petition, the basis of the petition and if the claimant, such
as a finance company, is founding his petition on a conditional con-
tract of sale, copies of the contract or mortgage, the note which is
secured thereby, the purchaser’s application or statement upon which
the sale wag based, and any other pertinent papers should accompany
the petition. Such petitions and attachments should be filed in
triplicate. .

Upon receipt of & petition and attachments the United States At-
torney should forward a copy thereof immediately to the seizing
agency with a request that the allegations in the petition be investi-
gated and its findings reported to him, together with a recommenda-
tion on the merits of the petition. The Department should also be
informed of the filing of such a petition. Thereafter when this report
is received the petition with attachments and the data furnished by
the seizing agency should be transmitted to the Department, together
with the United States Attorney’s recommendation. Unless the pa-
pers set forth the facts in respect to the seizure the United States
Attorney salso should advise the Department in that respect.

If a good faith petition is filed and it appears that the interests of
the United States will not be jeopardized thereby, further action in the
case may be withheld pending submission and consideration of the
petition. .

. When these papers are received in the Depa.rtment, a memonndum
brief setting forth the basis of the action taken is. prepared. The
United States Attorney is advised of such action and should imme-
dmbaly notify the petitioner or his counsel in the matter. If the peti-
tion is allowed the seized property may be released upon compliance
with the terms of allowance indicated in the letter from the Depart-
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ment. However, should any other bona fide claimant indicate a desire
to contest the forfeiture on the merits, the forfeiture should be con-
summated and the court should be requested to include in its decree
the provisions of such allowance. If the petition is denied the case
should proceed as if no petition had been filed.

Petitions are considered on the basis of whether the petitioner has
shown that the forfeiture was incurred without willful negligence,
or without any intention to defraud the revenue or to violate the
law. They are addressed to the discretion of the Attorney General
and action by him thereon is not subject to review by the courts,
except possibly on the basis that it was arbitrary or capricious. See
General Finance Company, ete. v. United States, 45 F. 2d 880;
United States ex rel. Walter E. Heller and Qompany v. Mellon, 40 F.
2d 808, cert. denied 281 U. S. 766, and others. No exact rule which
would apply to such discretionary action in each case may be given.
However, if a petitioner has placed his property in, or has permitted
property in which he claims an interest, to be in the possession of a
person with a record or reputation for law violations, usually peti-
tions are denied unless the petitioner establishes that a reasonable
effort had bsen made to ascertain the moral character of that person,
such as previously having made a good faith inquiry of a law en-
forcement agency in that respect. Failure to make such an inquiry
under these circumstances is considered to be negligence. This pat-
tern follows largely the requirements of 18 U. 8. C. 3617, which is
not binding insofar as administrative action is concerned, since the
provisions of that section only relate to the prerequisites to allow-
ance by the court in internal revenue liquor vehicle cases.

The filing of a petition for remission or mitigation of forfeiture
is on the assumption, at least for the purpose of action on the peti-
tion, that the property is forfeited. Hence, the major considera-
tion in acting on petitions is not whether the evidence is sufficient to
consummate the forfeiture, but whether the petitioner has estab-
lished his good faith, innocence and lack of negligence. There may
be instances where mitigation of the forfeiture or penalty would
be justified.

In allowing petitions, such allowance only relates to the actual
interest of the petitioner in the property. Thus if a finance com-
pany is claiming through a conditional sales contract or chattel
mortgage, etc., only the unpaid balance on the contract is allowable,
less any unearned interest, finance charge (time price differential
or mark-up charge) or insurance. The United States Attorney may
request the seizing agency to compute such amount. If the deter-
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mined interest of the petitioner in the property exceeds its appraised
value, such property may be released upon notice from the Depart-
ment of the allowance of the petition, and payment of costs and
out-of-pocket expenses to the United States. If the appraised value
is greater than the determined interest of the petitioner, the prop-
erty may be released upon the payment of such difference by the
petitioner, plus costs and out-of-pocket expenses to the United States.
The amount of the difference between the allowed interest in the
property and its appraised value should be paid to the United States
Attorney in the form of a certified check, cashier’s check, or money
order, made payable to the Treasurer of the United States, which
should be transmitted to the Department and thus covered into the
Treasury. '

The sum paid as costs and expenses may be paid by the petitioner
to the appropriate official, i. e., the Clerk of Court or the United
States Marshal, as the case may be, or preferably, in regard to any
outstanding storage charges, to the person to whom the Government
or any of its agencies is obligated.

Petitions should be disposed of promptly, particularly those re-
lating to property under seizure, to avoid depreciation and storage
charges. Therefore, the United States Attorney is urged to make
every effort to see that the necessary papers respecting petitions are
forthcoming and transmitted to the Department for action ex-
peditiously.
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SPECIFIC VIOLATIONS

AGRICULTURAL LENDING AGENCIES

Cases involving violations of 18 U. S. C. 658 and 15 U, S. C. 714m,
are usually referred directly to United States Attorneys by Regional
Attorneys of the Department of Agriculture. United States Attor-
neys are authorized to dispose of the criminal phase of such cases
without prior clearance from the Department, and should notify the
Regional Attorney of such disposition by letter, a copy of which
should be sent to the Criminal Division.

Investigations of violations of these two code sections, in which
the agency involved is the Farmers’ Home Administration, will be
made by the Department of Agriculture and reports of such investiga-
tions will be furnished the United States Attorney in whose district
the matter is to be prosecuted. Investigations of violations of 18
U. 8. C. 658, which concern agencies of the Department of Agricul-
ture other than Farmers’ Home Administration will be investigated
by the FBI, and the reports submitted by it directly to the United
States Attorney who requested the investigation.

ANTI-RACKETEERING ACT

- 18 U. 8. C. 1951 is based, with some changes in phraseology and
arrangement, on the Act of July 8, 1946, c. 537, 60 Stat. 420 (known
as the “Hobbs Act”) which amended, and in effect repealed, the
Act of June 18, 1934, c. 569, §§ 1-8, 48 Stat. 979, 980 (popularly called
the “Coleman Act”).

. The statute applies to anyone who in any way obstructs, delays,
or affects interstate commerce by robbery or extortion as defined in
subsection (b) ; attempts or conspires to do so; or commits or threatens
pbysical violence to any person or property in furtherance of & plan
to do so. Violation of the statute is a felony punishable by a fine
of not more than. $10,000, or by 1mpmsonment for not more than
twenty yéars, or both.,

Prior authorization is not necessary to institute prosecutions for
violation of this statute in those cases where there is evidence of
actual or threatened force or violence. In cases not involving the
use or threat of force or violence the matter should be referred to
the Criminal Division for instruction.

(89)
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For the application of the Act to obstructions of interstate com-
merce by violence see United States v. Kemble, 198 F. 2d 889, cert.
denied 344 U. S. 893.

BANKING LAWS

18 U. 8. C. 656 prohibits theft, embezzlement, abstraction and mis-
application by a bank officer, director, agent or employee. For defini-
tions of embezzlement, abstraction and misapplication see United
States v. Northway, 120 U. S. 827; United States v. Harper, 38 Fed.
471. With respect to the offense of misapplication, it is necessary
to show that funds were actually withdrawn from the possession and
control of a bank or converted in some form so that the bank was
deprived of the benefit thereof. For cases pertinent to the offense
of misapplication, see United States v. Martindale, 148 Fed. 280;
United States v. Heinze, 218 U. 8. 532; Mulloney v. United States,
79 F. 2d 566, cert. denied 296 U. S. 658.

Paragraph 8 of 18 U. S. C. 1005 prohibits the making of false
entries in any book, report, or statement of a Federal Reserve Bank,
member bank, national bank or insured bank. The crime of making,
false entries includes any entry on the books of the bank which is
intentionally made to represent what is not true or does not exist,
with the intent required by the statute. The aim of the statute is to
give assurance that upon an inspection of a bank, public officers and
others will discover in its books of account a picture of its true condi-
tion. United States v. Darby, 289 U. S. 224. See also United States
v. @iles, 300 U. S. 41, and Hargreaves v. United States, 75 F. 2d 68,
cert. denied 295 U. S. 759.

Cases involving violations of 18 U. S. C. 656 and 1005 are usually
reported to United States Attorneys by examiners from the office of
the Comptroller of the Currency, the Board of Governors of the Fed-
eral Reserve System and the Federal Deposit Insurance Corporation.
After an examiner submits a report, he considers the case out of his
hands. If the United States Attorney desires a further investi-
gation, he should refer the case to the local office of the FBI with a
request for an investigation. United States Attorneys should address
all correspondence regarding a criminal prosecution to the Criminal
Division, Department of Justice, and not to the office employing the
examiner,

United States Attorneys should not refrain from prosecuting an
individual who is guilty of a violation of the banking laws solely be-
cause the officers of a bank do not desire prosecution, or because of
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the real or fanciful dangers to the bank. The fact that restitution is
made in & case i3 a matter for the court to consider after a plea of
guilty or a conviction, and has no bearing on the question of whether
a criminal prosecution should be instituted except as it may affect the
probability of a conviction. See Duvall v. United States, 94 F. od’
911.

Whenever the State first takes ]unsdlctxon of a case involving ir-
regularities on the part of officers or employees of State-member banks
or insured non-member State banks, and promptly prosecutes and
sentences a defendant, no Federal prosecution is necessary unless there
is & clear miscarriage of justice in the State proceedings, -

Cases involving embezzlement and false entries committed in Fed-
eral Credit Unions are prosecuted under 18 U. S. C. 657 and 1007.
Reports of irregularities are usually submitted to United States
Attorneys by Regional Attorneys of the Department of Health, Edu-
cation and Welfare. When a further investigation is deslred in a
particular case, the case should be referred to the local office of the
FBIL

CIVIL RIGHTS, PEONAGE, AND INVOLUNTARY
SERVITUDE VIOLATIONS

The principal statutes available for civil rights prosecutions are
18 U. 8. C. 242 and 241. _ _
.18 U. 8. C. 242, a misdemeanor statute, applies to w@lful depriva-
tions of the civil rights of inhabitants (not just citizens) made under
color of law. Sorews v. United States, 325 U. S. 91; Williams v.
United States, 341 U. S. 97. 'The statute is aimed at State (or Fed-
eral) officials, but private persons can be prosecuted thereunder if
they aid and abet violations by officials. Police brutality cases con-
stitute the commonest violations of the statute.
. 18 U. 8. C. 241, 'a felony statute, applies to conspiracies to injure
citizens in the exercise of Federal nghts. Private persons as well as
officials can violate the statute. Rights which arise from the relation
of the victim and the Féderal Government (e. g., right to safe custody
in ‘the hands of a Federal officer, right to inform of the violation
of Federal law, rights conferred by Federal laws such as 29 U. 8. C.
157, ete., right to vote in Federal election and have ballot counted as
cast, etc.) are clearly within the statute. Application of 18 U. 8. C.
241 to Fourteenth Amendment rights, where 18 U. S. C. 242 would
apply were a substantive offense involved, has not been decisively
adjudicated by the Supreme Court and is left in doubt by the Court’s
latest decision, United States v. Williams, 341 U. 8. 70. 18 U. 8. C.
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871, alleging conspiracy to violate 18 U. S. C. 242, should, until further
notice, be employed in conspiracy cases in the latter category.

Other more specialized criminal statutes bearing upon civil rights
and which are not discussed below are: 18 U. S. C. 243 (official ex-
clusion of jurors because of race or color) ; 18 U. 8. C. 244 (discrimi-
nation by theater or amusement personnel against person wearing
uniform of Armed Forces) ; 18 U. S. C. 601 (deprivation for racial or
political reasons of Federal relief or other employment benefits) ;
18 .U. S. C. 1505 (intimidation of witnesses before Federal courts,
etc.); 18 U. S. C. 2234 (use of unnecessary severity by Federal officer
in executing search warrant); 18 U. S. C. 2235 (malicious procure-
ment of Federal search warrant) ; 18 U. S. C. 2236 (search by Federal
officer of private dwelling or building without warrant, except as
incident to arrest, etc.).

18 U. S. C. 1584 applies to the willful holding to involuntary servi-
tude. There need be no proof that the victim was held for payment
of a debt. Existence of a real or claimed debt is required under 18
U. S. C. 1581, Clyatt v. United States, 197 U. S. 207, 216 ; United States
v. Reynolds, 235 U. S. 1383, 144, which applies to the holding or return-
ing of a person to peonage or the arrest (not necessarily under color
of law—see United States v. Gaskin, 320 U. 8. 527, 528) with the in-
tent of placing him in or returning him to peonage.

18 U. 8. C. 1583 applies to the kidnapping of a person with the
intent that.he be =old into involuntary servitude or held as a slave.
Other provisions of that Section and other Sections (1585, 1586, 1587,
and 1588) apply to the slave trade.

Investigation

Preliminary investigations of violations of the foregoing statutes
may be conducted by the FBI on its own initiative or at the request
of the United States Attorney or of the Criminal Division. Crimi-
nal Division approval of full-scale investigations or of institution of
any prosecutive action under these statutes is required. Indictment
forms should be cleared with the Criminal Division.

If bona fide, vigorous, investigative or prosecutive action is being
taken or is about to be taken by the local authorities, Bureau investi-
gation may usually be deferred. Departures from this general policy
may, however, be required in certain instances involving serious vio-
lutions and in cases where ultimate Federal prosecution or investi-
gation would be jeopardized by the delay.



63
TITLE 2: CRIMINAL DIVISION
Mediation

In the absence of. special circumstances, the United States Attorney
should, in the first instance, resort to a mediative conference with the
sub]ect in lieu of prosecution in cases involving deprivation of re-
ligious freedom through unconstitutional application of leaflet dis-
tribution or flag salute ordinances or regulations, or in similar
situations. If the facts are not strong enough for prosecution, the
mediative approach may also be uged in other situations to forestall
repetition of discriminatory misconduct.

False Accusations and Imputed Misconduct

False accusations of civil rights violations or other misconduct
imputed to FBI agents must not stand unchallenged. The Special
Agent in Charge should be notified at once of such charges and be
given full opportunity to refute them. If the charges are made in
the course of judicial proceedings, the United States Attorney or his
Asgistant should see to it that such refutations are made a matter of
record in the trial court and are included in any appellate record.

' COUNTERFEITING AND FORGERY

Most of the criminal statutes relating to counterfeiting and forgery
embodied in 18 U. S. C. 471-509 are primarily designed to safeguard
obligations of the United States and foreign governments and also
coins and currency. The United States Secret Service has investi-
gative jurisdiction over violations of those laws. Reports of mvestl-
gation are made directly to the United States Attorneys.

The voluntary discontinuance of the manufacture of paper money
similar to genuine currency may be a satisfactory alternative to the
prosecution of a reputable manufacturer. ‘

The mere act of passing a single counterfeit note is not sufficient to
create an inference that the passer had knowledge of its spurious
nature, and, barring other indicia of scienter, prosecution is generally
not warranted. United States v. Ruffino, 67 F. 2d 440.

18 U. S. C. 494 and 495 are useful in those cases in which the forged
or counterfeit writing does not fall in the classes prescribed in the
other Sections. For example, the paper involved may not come within
the definition of “obligation or security of the United States™ as set
out in 18 U. S. C. 8 but nevertheless may constitute a “writing” within
the meaning of the term as used in Sections 494 and 495. Section 495
has been held to be applicable in prosecutions involving the forgery of
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indorsement on a Government check on the ground that the words
“other writing” are sufficient to bring such conduct within the terma of
the statute. Prussian v. United States, 282 U. 8. 675.

CUSTOMS LAW VIOLATIONS

The principal statutes involved are included in Title 19, United
States Code; 18 U. 8. C. 541-552 and 21 U. 8. C. 171, et seq. Criminal
prosecutions usually are based under 18 U. S. C. 545 (smuggling, otc.,
of goods generally) and 21 U. 8. C. 174 (smuggling, etc., of narcotics).

The Bureau of Customs primarily is charged with the enforcement
of such laws. Violations are referred for prosecution direct to the
United States Attorney by the Collector of Customs, the Department
receiving a copy of such reports. The criminal phase is reported im-
mediately but forfeiture reports are withheld by the Collectors of
Customs for sixty days.

In general the chief objects of enforcement are to protect the revenue
on imported articles and to prevent the smuggling into the United
States of prohibited articles. The policy with respect to prosecutions
is somewhat similar to that in internal revenue cases. Deliberate and
willful frauds, especially when the violation may involve substantial
losses of duty, or is part of the operation of a “smuggling ring”, or
involves the clandestine importation of contraband, such as narcotics
or marihuana intended for sale, should be prosecuted vigorously.

Importations not only contrary to the customs laws and regulations
but those contrary to the other laws of the United States or valid regu-
lations may subject the violators and the property involved to the
criminal, civil penalty, or forfeiture sanctions of such laws. Thus any
of such types of cases may be referred to the United States Attorney
for prosecution or suit.

S

Compromise and Forfeiture

Criminal liability under the customs laws may not be compromised.
However, compromise offers and petitions for remission of forfeitures
and civil penalties may be considered by the Department in cases
referred for prosecution or suit. The courts have no powers of re-
mission in customs cases.

Property seized under the customs laws is referred to the United
States Attorney for disposition if the value thereof exceeds $1,000
or a claim and a cost bond are filed. Illegally imported goods are
subject to forfeiture under 18 U. S. C. 548, while 19 U. S. C. 483 ap-
plies to vehicles, etc., used in the importing or subsequent transporta-
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hen,ew,ofsmuggledgoods,asdoestheContmbe.ndTrmeporhhon
Act in certain instances.

.Uuless the forfeiture is remitted a.dmmnbratnvely or oomprommd
or the United States Attarney declines prosecution because of the
imsufficiency -of the evidence, the forfeiture should -be consummated
through the filing of a libel, a copy of which should be furnished
to the Depaviment. Such proceedings should conform as near as
may be to thosein admiralty. - See 28 U. 8. C.246L.... . v 4+ w1

- Forfeited liquor may not beisold but must be disposed of purstiant
ta 26: U, $..0. 2805, . Contraband .narcotics are: admmnetratlvaly
forfemod and duposed iof by the seising ugeney .

lemitations of Aetions " D ey

' The hmtatlon on brmgmg actmne, cnmm.el, om] pemﬂty
forﬁuture,:sﬁveyeus. See 18 T. 8..C. 3288md190 S.C 162(1

Libels : J ndgment

To nvmd unneeeesery expenses (storage ohngee) and depreclmon
of property, especially in vehicle seizure cases; libels should.be die-
posed of as expeditiously as the circumstances in the case maypermit,
without jeopsrdising the criminal: cage or;the rights of claimants: If
there 'is & default., default ]udgment QP deeree ahould be eought
pzmq‘ly' P i

- YWhere. property decneed. forfeated haa beeu reqmebd for oﬂicnl
use by the Genera) Services Administration such requess. shiould -be
reflected in the. decree, s capy of: which must- be trensmittsd im.
medmtelytqtheGeneralServwestmwtrmon,thhmgton,D C.

./The United States Attorney:; ehonldkeep the Department currently
adyised respecting the developmenta. mumporumt .emmm.}; penalby
and forfeitnre cases reported tobim. .. ..t . i

DEPENDENTS ASSISTANCE ACT OF 1950 o i',;"

Allowances for the depend.ents of enlisted men, .werq qrzgmally
prowded in the Servicemen’s Dependents Allowance Act of 1042
(87 U. 8. C. 201-221), 'This Act, as amended, was repesled by the
Career. Compensation Act of 1949 (37 U. S: C 231-318), offective
October 1, 1949, ma.lnng provision, among others, for quarters allow-
ances for servicemen, : the : allowances cvarying, conditioned on
whether or not dependency is claimed and on the serviceman’s rank
and ratingi -The Dependents Assistance Act of 1950 (50-U. 8. C,,
App. 2201-2216) modifiéd certain provisitns of the Cireer Gompensa
tion Act of 1949, providing, among other things, fot ificreases in

264073—53—17
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66
TITLE 2: CRIMINAL DIVISION

quarters allowances for enlisted men with dependents, to be paid
only when the enlisted member has in effect an allotment of his own
pay not less than the sum of his basic quarters allowance plus an
additional sum of his own base pay, depending on his service rating.
The allotment is paid monthly to the member’s dependent or de-
pendents.

- Although the Servmemens Dependents Allowance Act of 1942, as
amended, contained four criminal sections (37 U. 8. C. 216—219),
neither the Career Compensation Act of 1949 nor the Dependents
Assistance Act of 1950 provide specific criminal penalties. In the
absence of penal provisions, prosecution for the fraudulent applica-
tion for, and receipt of, allowances under the Dependents Assistance
Act of 1950 should be instituted under the general criminal statutes,
viz. 18 U. S. C. 286, 287, and 1001.

Investigations are made in these cases by the FBI. Complaints
to United States Attorneys alleging fraud in connection with the
obtaining of allowance benefits should be referred to the local office
of the FBI for development. Reports of investigation are referred
directly to the United States Attorney, copies being furnished to the
Department.

Prosecution should be instituted in these cases by the United States
Attorney without awaiting authority from the Department. Where
the only offender is an enlisted man, subject to military jurisdiction,
he should not be prosecuted in the civil courts, except in aggravated
cases. The facts developed should be referred to appropriate mili-
tary authorities for courts-martial or other disciplinary action.

Section 802 (b) of the Career Compensation Act (87 U. S. C. 252
(f)), provides for increased quarters allowances based on dependency
for commissioned officers. Cases have been reported involving of-
ficers who falsely applied for quarters allowances based on depend-
ency to which they were not entitled under Section 302 (b). Where
officer offenders are still on active duty, disciplinary action should
be left to appropriate military authorities rather than prosecution of
such offenders in civil courts. Prosecution for violations of this sec-
tion by officer personnel, reported after termination of their active
military service, should be instituted under 18 U. S. C. 287 and 1001.

FAIR LABOR STANDARDS ACT

Investigations of criminal cases arising under 29 U. S. C. 215, 216
(a) are conducted by the Wage and Hour Division of the Depart-
ment of Labor.
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' “Complaints of violation of the Act should be referred to the Ad-
ministrator of the Wage and Hour vaismn of the Department of
Labor. :
mstltutlon of any: proceedmg, civil or ctiminsl, to enforce any of the
provisions of this' Act. Civil enforcement prooeedmgs brought by
the Administrator of the Wage and Hour Division will be handled
by’ Wage and Hour’ ‘A'ttorneys, and suits brought dgainst the At-
torriéy Glereral, United Statés Attorneys, etc., challenging provisions
of the Fair Labor Standards Act will be- under thie jurindiction of the
Antitrust Dividion, *'Aifter investigation, cases which in the' opinion
of t.he ?‘%pa ent of Lahor, warrant prosecution, will be refarred to
the’Criminal Division ot the' artment.of Just;cp for trahsmittal
to the appropriats 'United States’ Attorney for prosecutive action.

- Since. Fair Labor Stsndards Act criminal cases,are thoroughly .in-

vesﬁgmted before referenca for prosecution and since the overwhelm-
ing proportion of these cases.are disposed of on pleas of gmlty,
Depattment feels that, cxoept in unusua.l clrcumstances, itis desn-able
to proceed: by information..
i..{n the-preparation and tnul of enmmal cases, Umted Statzs At.tor‘
neys may ¢all ypon the Regional Attorney and his staff, Wage aud
Hour Division, of the Region covering their respect.zve dmtmm, for
such. furthier investigation or for such assistance in prepurmg the case
for trial as they may deem necessary.

The prosecution of cases under the Act shall be conductad by Umted
States Attorneys and their regular assistants. The designation of
Spéoul Agsistanta will not:be made, extept in very.unusual caaes,
in which eveat it will'be necessary that strong justification be made by
the United States Attorney for such sppointment. Where it.appears
that the Govarnment’s iriterest cannot be served adequately unless a
Special :Assistant is appointed, such an appointment will -be made.
However, it must be understood in any such instance that the control
of -the litigation must in fact remain in the United States Attorney
to the same extent and with like responsibility as if assigned to a
regular Assistant United States Attorney.

These instructions are not intended to prevent full utilisation of
the services of Labor Department Attorneys where necessary for ade-
quate preparation and prosecution of cises under the Act. Labor
Department Attorneys may appear at the counsel table to gwe such
sasistance to the United States Attorney as may be possible in the
average case. The United States Attorneys and- their regular As-
sistants ‘will, however, conduct the actual prosecution of the cases..
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United States Attorneys are requested to keep the Department
currently advised as to the progress of cases and to make formal
requests for authority to dispose of cases in any way other than by
trial on the merits.

Forms of indictments and mformatlons, briefs, and opinions on
questions of law which have arisen in preyious prosecutions of such
cagses will be furnished upon request.

All matters pertaining to appeals, including procedure to be fol-
lowed in. the preparation or approval of the record and the. prep-
aration of briefs and argument in the appellate courts, will remain
subject to the control and direction of the Department.

FALSE STATEMENTS IN APPLICATIONS FOR FEDERAL
EMPLOYMENT (18 U. 8. C, 1001)

The apphcabmty of 18 U. S. C. 1001 to the ma.kmg of false state-
ments in applications for Federal employment is well established.
See United States v. De Lorenso, 151 F. 2d 122 (CA 2). In recent
years, however, the number of cases of this type received in the
Department have increased considerably. While the Civil Service
Commission forms required to be executed by applicants (Standard
Forms 57 and 60) contain numerous interrogatories, ‘false answers
to questions addressed to prior arrests or other criminal history, edu-
cational background, membership in Communist or Fascist organi-
zations and employment history, most often represent the basm for
prosecution.

Cases involving alleged falmﬁcamon of apphcatmns for Federal em-
ployment are referred to the Department for consideration -and, if
the facts indicate the necessity for criminal prosecution, the Crim-
inal Division transmits the case to the proper United States Attor-
ney. Investigation of these cases is made by the FBI. '

There are referred to United States Attorneys for prosecution cases
of this type which appear to involve willful falsification of facts
material to the applicant’s employment by the Federal Government
and as to which the Department urges vigorous prosecution.

FEDERAL FOOD, DRUG, AND COSMETIC ACT

Referral of Cases

All seizure (libel for condemnation) and criminal cases, except
those involving undecided or important questions of law or policy,
will be referred direct to the appropriate. United States Attorney
by the Department of Health, Education and Welfare. All injunc-
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tion cases mll be referred brthat Department to the Department
of Fustics, =17 "

' It the product mVolved is (a) butter which is deﬁcmnt in' fat,
short-weight, filthy or decomposed, (b) cream which is ﬁlthy or
decomposed, (c) crab'meat which is contaminated, or was produced
under insanitary conditiohs whereby it' may have become contami-
nated with coli of fecal origin, (d) fresh fruits and vegetables bear-
ing spray residue in amounts which may be injurious to health, or
(e) ‘blueberries which are contaminated by mnggohs or larvas, the
redtiiest for seizupe tisy emdnate from the appropnate ﬁeld statlon
of the Food and Drug Admxmstratmn.

. Dismissal; Where' Goods Not Available. 1. . !

~ 'Umeed St;o.tes Atmrheys may dismiss libel siifts without' prior au-
thority where they’ a¥e ‘inforined by the local station of the Food
#nd DrﬁgAdmmisémhon that the produbt isnot avallable for seizﬂre

Forms in Seizure Actxons

Set out in the Appendxx (Forms 5, 6, 7 and 8) are examples of the
forms which shoiild be used in connection with the filing of libels
of informiation, claims, consent decrees of condemnntmn, ‘and’ bonds.
The ‘bnd form shiold be used in all situations whers goods'are
releasisd for salvngmg or reconditioning after the eﬂtry ‘of & decree
of cdtdertitiition pursuant to 21 U. 8. C. 384 (d). In gome iy
stances, it will be necestary to alter the forins of decree of condemii-
tion ‘ard libel of information'to fit the particulsr ‘¢ifcumstances, 'bnt
a¥(attempt shotld be made at e!l times to adhere as closely as posmble
w the recommended forms.

| Forwarding Copies of Pleadings

In the event any injunction complaint, Jibel of mior,ma.hon, or
criminal information or indictment forwarded to the United States
XAtiorney by the Department of Justice or the Department ot Health,
Education and Welfaré is changed in any fashion, or if the Iénfd.mg
ig prépared by the United States Attorney, a copy of the docuent
44 léd should' be forwurded to the’ Department thé Diepurtient of
Fealth, Education and Welfare, and tHé loca! station of the Food
and Drug Admlmstmtlon, together w1th the date of ﬁlmg

i Bemoval of Libel Acﬁons

The removal of a seizure action to another’ district' for trml is
authorized only as provided for in Section 834 (a) and 28 U. S. C.



70
TITLE 2: CRIMINAL DIVISION

1404 (a) has no application to seizure actions. Clinton Faods, Ine.
v. United States, 188 F. 2f 289 (C. A. 4), cert. denied 342 U. S. 825;
Fettig G'mmmg Co. v. Steckler, 188 F. 2d 716 (C. A. 7), cert. demed
341U. S.95L. - .

The Department should be notified immediately of all requests or
motions made for the removal of libel actions.

Post-Seizure Samples

* Orders authomzmg the taking of post-seizure samples pursuant to
21 U. S. C. 834 (c) should be so drawn as to allow both the Govern-
ment and the claimant an opportunity to take a like sample at the
same time, in the presence of a representative of the Department of
Health, Education and Welfare. Frequently, an ‘attempt is made
to obt,ain a stipulation from a United States Attorney that the Gov-
ernment’s case will stand or fall on the analytical results of a post-
seizure sample. Such procedure is not authorized by the Act, and a
stipulation to that effect should not be entered into.

Disposition of and Payment for Samples

. 1f samples which United States Attorneys have on hand and which
have been used in the prosecution of a case have no material value
in the opinion of the local officials of the Department of Health, Edu-
cation and Welfare, they may be destroyed or such other disposition
made of them as the United States Attorney deems proper. Where
the local officials of the agency believe the samples are of material
value, they should be shipped to such officials. If a claimant in
whose favor a libel suit results demands payment for samples taken
for the use 6f the Government after seizure, and files a claim with the
Marshal, the claim should be transmitted to the Department of Health,
Education and Welfare.

Procedure for Disposing of Condemned Product

The statutory procedure set out in 21 U. S. C. 334 (d) is the exclu-
sive method of dealing with any product that is proceeded against
by libel for condemnation under the Act, and in every case a decree
of condemnation must first be entered before any disposition can
be made of the article seized. [n re United States, 140-F. 2d 19
(C. A. 5). :

The person petitioning as owner for the release of the product
must appear in the proceeding as.claimant and establish his owner-
ship of the goods. The district court may provide in its discretion,
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in the decree.ar by subsequent onder after entry of a decres (excepk
with respect: to articles which may not, under 21 U, 8. C. 344 or 858,
be introduced into interstate commerce), for the salvaging of the
article by the claimant. The decree or order may provide thas ths
claimant, upon the furnishing of a good and sufficient bond condi-
tioned that the article sliall not be sold or disposed of contrary to the
provisions of the Act or the laws of any state in' which sold, and the
payment of costs, may take back the article condemned or some por-
tion thereof and bring it inte compliance with the Act, or denature
it so that it may be used. for animal feed, fertilizer or other useful
purpose, under the supervision of the Department of Health, Edu-
cation and Welfare. Costé should include.all storage charges in-
curred by the Government. The bond should be in an amount, ap-
proximately twice the value of the article or portion thereof which is
released for salvaging. The decree or order may dirdet, ifithée claimeant
so requests and such procedure is feasible, that the commvedity: be
destroyed and the containers and cartons turned over to the claimant.
Whether the seized articlé may be- released to the claimant under
this section is in the sound discretion of the trial court. 338 Cartons
* % % af Butter v. United Siates, 165 F. 24 798 (C. A. 4). A’
condemned article cannot be released to the owner for export.! United
States v. Kent Foed Corp., 168 F. 2d 682 (C. A. 2), cert; denied 335
U. S, 885 ; Unitad States v. O. F. Bayasr & Co., 188 F. 24.555-(C..A, 3).
If the owner does not obtain a decree releasing the goods.te him
for salvaging, the court may direct, if the condemned article-is an
edible food product, that, under the supervision of ‘the Department
of Health, Education and Welfare, the product be brought into com-
pliance with the Act by the United States Makshal and sold to the
highest bidder, ar that it be turned over by:the United States Marshal
to a charitable or public institution for consuraption, .Under no cir-
cumstances should any edible food be destrayed. If- the condemned
article is not an edible food product, but can be used for anima} feed,
fertiliger or other useful purpose, the court may direct that, under
the supervision of the Department of Health, Education and Welfare,
the product shall-be sold by the United. States Marshal to the highest
bidder or: .turned over to a charitable or public institution. ; - .
A decres or order may provide that the condemned product be dis-
posed of after it has been denatured under the: supervision ofthe
Department of Health, Education and Welfare. This should oot be
done, of course, if the cost of the:denaturing and sale will exceed the
amount. to be derived by the Government therefrom. In:gome,in-

, .
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stances, the cost may be lessened appreciably by requiring the pur-
chaser, if the condemned product is sold, to denature the product at
his own expense under the supervision of the Department of Health,
Education and Welfare. '

In all instances, the condemned product should be disposed of as
directed in the decree or subsequent order, and this direction should be
specific. For example, the decree or order should not provide that the
condemned product be destroyed by the United States Marshal “or
disposed of otherwise pursuant to the Act.” If the product is to be
destroyed because it cannot be salvaged for any useful purpose, the
decree should so state. If the product is to be turned over to a public
or charitable institution, the decree should name the institution and
the purpose to which the product is to be put. (If necessary an
ammendment to the decree should be obtained.) In this connection,
it-should be noted that in no event should the condemned product be
turned over gratis to any private individual or concern.

Fxpert Witnesses

When the services of an expert witness are needed, the United States
Attorney should communicate by letter or belegram with the Depart-
ment of Health, Education and Welfare. The United States Attorney
should inform the general counsel of that Department by letter or
telegtam whenever inspectors or other personnel of that Department
are needed in any capacity in connection with litigation under the
Federal Food, Drug, and Cosmetic Act, instead of issuing subpoenas
for them. The fees of expert witnesses are paid by that Department.

Reports on Termination of Cases

The Department should be furnished (and a copy forwarded to the
Department of Health, Education and Welfare and the local station
of the Food and Drug Administration) with the name of the claimant
or defendant, if any; the plea entered by claimant or defendant; the
verdict, decision or judgment and date thereof; if a criminal case,
the recommendation, if any, made by the United States Attorney
with respect to punishment, and the sentence and date thereof; and
if a libel action, a copy of the judgment and decree of condemnation
and date thereof, together with a statement of the disposition of the
property seized. Where a libel for condemnation action has been
dismissed because the goods were not available for seizure, a copy of
the order of dismissal should likewise be transmitted to the Depart-
ment of Justice, the Department of Health, Education and Welfare,
and the local station of the Food and Drug Administration.
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-. 1 Keeping. Res Intact for Appeal . ., . . .

Ih the event ‘#'trial court decides a libel actibn! adversaly to’ ﬂie
Go%rmhent and enters ah order directing that the product p:
‘against be retirned to the claimant, the executibn of such’vrdéf hiist
be sta ed or the subiject’ mattér of the suit will 116! Yonger be ‘preséit
¢ Governmetit’s right' of appeal will be Tost a:utomatlcally
Consequently, levery ‘step'shiould be taken to keep the
the possession of: the Marshal in the event of a décislon’ advm-se to
the Govérnment, pending the detarmm'a’tmn of the Sblicitor Generkl
with respect to the taking of an appédl. If necestary, a protective

notice of a,ppeal should be ﬁled pqndmg sngl} datepmpm
FEDERAL HOUSING ADMINISTRATION VIOLATIONS

Thi Natiorial Housirig Act of June 27, 1984 (12 U. 8.'C. 1?02—?1’32)
created the Federal Housing Administration. The penslty provi-
sions of that’ Act (12 U. 8, C. 1781 a-f) word ‘Fepealed by the Act
of Jure 25, 1948, revising Title 18, United States Cods, entitled
“Crinies and Criminal Procedyre”. Tn the follo%vihg table ave Hated'
the subsectmnh of thé’ répeglea Section 1781, 6pposite each o'.f whibh
hre listed the now appli(:ablg ’séct{ions of ',l‘!tle 18

Title 12, Seclapn ]]781 (a).x o 'I‘lt.le 18, Sectmn 1010 o '
Title 12, Section 1781 (b). '.qtle 18, Section 493.

Title 12, Sectlon 1731, (o). . Title 18, gﬁmon 557 606

Title 19, Section 1781 (d). Title 18, Section 709,

Title 12, Section 1731 (e).
Title 12, Section 1731 (1).

Title 18 Section 1009

s v/:“

: Most frequent viclations of the Act have centered; principally under
18 U.: 8..0.-1010, involving the falsification: of mmoving papers. filed
dn. connection with Title I, Home Improvement Loans.. For example,
Cohen:~. United:. Statu 178 ‘K. 24 588; cert.: denied 339, U. S.’920.
This Section penalizés persond who asgist borrowers to obtiin:oms
improvement. loans where false statdments are made. or caused'to
be made in processing such loans. Ross:v. Um'ted'Stam,'lw F. 2d
660, cert. denied 344 U. S.. 832, .. Prosecutions in these cases often
include charges of conspiracy to make or cause to be made an instru-
ment kito®#'to- be false for'the purpose of influéncing' PFHA to insure
a home nnprovement, or oonsplracy to pass a sta.tem nt known u:flbe
Ta.lseA or) the sa'me purpose United States . Uram 148 F 2&

C: A2
4 "fhe Federal Housing Adxmmstrahon, through its gerieral coutisél,
investigates allegations of fraud in the procurement of home im-
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provement loans, submitting its reports and all evidentiary material
direct to the Department when the evidence supports the allegation
of fraud. If, after examining the evidence submitted, the Criminal
Division determines that criminal prosecution is warranted, it refers
the case to the appropriate United States Attorney.

If compleints of the above character are submitted to the United
States Attorney from any other source, they should be immediately
referred to the General Counsel, Federal Housing Administration,
Vermont Avenue and K Street NW., Washington, D. C., for investi-
gation and appropriate attention.

FOREIGN AGENTS REGISTRATION ACT

The statutory regulations governing the registration of agents
of foreign principals are set out in the Foreign Agents Registration
Act of 1938, as amended (22 U. S. C. 611 et seq.). The administra-
tion and enforcement of the provisions- of this Act are under the
supervision of the Department of Justice by virtue of Executive
Order No. 9176 dabed May 29, 1942 (7 F. R. 4127). The policies
and procedures pertinent to the administration of the Act are out-
lined, in a very comprehenswe and detailed manner, in 7 F. R. 4717
(June 25, 1942) and in 15 F. R. 6785 (October 7, 1950).

Before instituting grand jury proceedings in prosecutions under
this Act, United States Attorneys shall ebtain an express authoriza-
tion from the Department This authorization may be obtained by
telegraph or telephone in cases where time does not permit authoriza-
tion by letter.

In view of the provisions of Section 2 (&) of the Act that no person
'shall act as an agent of a foreign principal unless he has filed the
necessary registration statement with the Attorney General, and that
every person who becomes an agent of a foreign principal shall file
with the Attorney General a registration statement, venue in prose-
cutions for violations of the Act may be had either in the jurisdiction
where the defendant has acted as an agent of a foreign principal or
in the District of Columbia where the registration statement is
required to be filed with the Attorney General.

FOREIGN ASSETS CONTROL REGULATIONS

Pursuant to the authority granted in the Trading With the Enemy
Act (50U.S.C. App. 5 (b)) the Secretary of the Treasury has pro-
mulgated regulations prohibiting transfers of money, credits and other
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interests to nationals of certain designated foreign countries (381
C. F. R. 800.101 to 500.808, issued December 18, 1950).  Investigations
of violations of the Foreign Assets Control Regulations are conducted
by the Treasury Department and cases are referred by that Depart-
ment to the Department 6f Justice, which in- turn refers the cases
to the United States Attorneys.

FUGITIVE FELON ACT o

The Fugltlve Felon Act (18 U. 8. C. 1073) doés not supersede or
replace State rendition proceedings but is meant to aid States in
the return of fugitives. 'Each’ case must be decided 6 its own merits
in the discretion of each United States: Attorney. It is beheved that
the- followmg procedure will prove most effective :

" {a) If it should be impra.ctlcable because of the time element to
secure an indictment prior to the filing of the complaint under the
Fugitive Felon statute, the local prosecuting attorney or the local
~police officers should present in written form a request for the filing

- of such complaint, which should be filed fpreferably before a United
. States Commissioner. Before a complaint under the-statute is
justified, sufficient evidence must bé shown that a case under'the

“ anltlve Felon Act) nm.y be made out. It is not necéssary at the time
© that prosecutlon in the Federal coutt be contemplated under the
' Fugitive Felon Act.

(b) After the arrest of ‘the vxolabor under the Federal warrant

- the demanding State authority should bé immediately notified and

- requested to institute interstate rendition proceedings at once. If
for any reason the State is unwilling to do this, a complete statement
of all the facts should be forwarded to the Department lmmedmtely
and instructions awaited before proceeding further.

- (e) ' In'those instances where State rendition procedure has been
attempted in the first instance and has failed to secitre the return of
a fugitive charged with the commisston of crimes emunerated in the
* statute;, and thereafter a United States Attorney'is for the’ first
time requested by the local or State authorities to institute action

“under the Act, be will forward to the Department immediately a
complete statement of all pertinent facts and await metructmns
before proceeding further.

(d) No complaint should be authonzed under that portion of

' ‘the statuts punishing the flight to avoid giving testimony until a
criminal proeeedmg hb,s actually been mstltubed in the Sta.te bourt
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. In those States where a preliminary hearing is held before a com-
mitting magistrate prior to the filing of an information or indict-
.ment, and an offense punishable by imprisonment in a penitentiary
has been charged, it would seem that the United States Attorney is
justified in authorizing & complaint under the fugitive witness clause
of the statute if there is any evidence to indicate that the witness
fled in order to avoid testifying.

The Fugitive Felon Act should not be used in cases where a parent
is charged with the kidnaping of a minor child.

GOVEBNMENT RESERVATIONS: QFFENSES ON

When cases are reported to United States Attorneys involving
offenses committed on lands occupied by military and naval reserva-
tions, forts, arsenals, post offices, etc., United States Attorneys should
first ascertain whether the Federal Government has acquired exclusive
or concurrent jurisdiction over the lands. See Paragraph 8 of 18
U. S. C. 7 and the statutes in the Criminal Code applying to crimes
committed in “the special Maritime and Territorial jurisdiction in the
United States.” Under R. S. 855, as amended by the Acts of February
1 and October 9, 1940 (40 U. 8. C. 255), the United States obtains no
jurisdiction over acquired lands unless and until it formally accepts
jurisdiction, See Adams v, United States, 319 U. S. 812. Under a
procedure inaugurated after the passage of the Act of February 1,
1940, the Criminal Division . receives ccpies of letters of acceptance
from the federal land acquiring agencies, and transmits one copy of
each letter of acceptance to the United States Attorney in the district
where the land is situated.

With respect to lands acquired pnor to February 1, 1940, there is a
presumption that the Federal Government accepted such ]unsdxctlon
as was offered by the State law, in the absence of evidence of a contrary
intent on the part of the acquiring agency or Congress. Mason Co. v.
Taw Comm’n., 302 U. S. 186 ; Fort Leavenworth R. R. Co. v. Lows, 114
U. S. 525. If the question of jurisdiction over a particular piece of
land has not been previously decided judicially, the United States
Attorney should make appropriate inquiry, usually of the local office
of the Federal agency which acquired the land, to satisfy himself that
the requisite jurisdiction exists. In case of doubt, the Criminal Divi-
sion should be consulted before instituting proceedings.

Questions concerning civil or political rights of mhabxtants of
Government land, such as voting, liability for local licenses and taxes,
residence, etc., should be submitted to the Lands Division.
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IMMIGRATION AND NATURALIZATION CASES

Cases of illegal entry into the United States in violation of 8 U. S. C.
1325, notmthstandmg the provisions of Section 1829, should be prose-
cuted in the district where the alien actually entered or attempted to
enter, and not in the district where found. See the Sixth Amend-
ment to the Federal Constitution. However, any alien who enters
the United States after exclusion or deportation in violation of 8
U. S. C. 1826, may be prosecuted in the district where he is appre-
hended, even though the entry was made through another district,
if the indictment is based on the “at any time found” clause in Sec-
tion 1826.

In cases where the removal of an alien charged with illegal entry
is desired, United States Attorneys for the district where the offense
has been committed must advise the Department fully of all the facts
in the case and await instructions before proceed.ing by information
or indictment against the person whose removal is desired.

Report must'be made promptly to the Department of the outcome of
all habeas corpus proceedings arising under the immigration laws, and
if adverse to the Government, all papers and a recommendation as to
appeal should be submitted. No appeal should be noted by the Daited
States Attorney until so anthorized by the Department.

"In cases within the purview of 8 U. S. C. 1251 (b), as to convictions
had in the Federal district courts, the United States' Attorney shall,
at the time of imposition of sentence, advise the court er judge of the
possibility of deportation so that the court or judge may exercise
discretionary power to recommend to the Attorney (General against
deportataon if he shall deem it advisable or warranted. United States
Attorneys shall make no recommendation relative to deportation of
the alfen.- Should the opinion of the United States Attorney be re-
quested as to whether or not the alien should be deported, he should
advise the cotrt that he will be glad to take the matter up further and
give the benefit of his’ reoommendatxon after he has considered the
whole record.

A complete revision of prior laws was made by the Immigration and
Nationality Act, 06 Stat. 166, 8 U. S. C. 1001 et seq., effective Detem-
ber 24, 1652. Regulations promulgated thereunder were published in
17 Fed. Reg. 11409 et seq., No. 24T, December 19, 1952,

Bection 1324 removes the vagueness in previous statutes, 8 U. 8. C.
144, a8 amended, and the dificulties imposed by United Statesv. Evana,
338 U. 8. 483, and United States v. DeCadena, 105 F. Supp. 202, in
prosecutions for harbonng, transporting, or concealing 1!legal hlien
entrants.

8'7.8. C. 1252 (a) provides for judicial review of “any determi-

nation of the Attorney General concerning detention, release on bond,
June 1, 1954
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or parole pending final decision of deportability upon a conclusive
showing in habeas corpus proceedings that the Attorney General is
not proceeding with such reasonable dispatch as may be warranted
by the particular facts and circumstances in the case of any alien to
determine deportability.” As to final decisions of deportability, the
Supreme Court in Heikkila v. Barber, decided March 16, 1953, 345
U. S. 229, held that under the prior statute, 8 U. S. C. 155 (a), such
actions are reviewable only by habeas corpus.

In naturalization proceedings where the decision admitting the alien
to citizenship is adverse to the recommendation of the naturalization
officer, report and recommendation as to appeal is made to the De-
partment promptly by the Immigration and Naturalization Service
and all papers in the case submitted for consideration of the question
of appeal by the Department. A copy of the report of the naturali-
zation examiner in attendance at the hearing is submitted to the United
States Attorney by the Service. No appeal should be noted by the
United States Attorney until so authorized by the Department.

81U. 8. C. 1451 (a) authorizes the revocation of naturalization upon
the ground that it was “procured by concealment of a material fact
or by willful misrepresentation.” The prior statute contained the
additional ground of revocation for “illegality”, which was construed
to relate to irregularities in procedure, not necessarily involving fraud.
Subdivision (d) relates to revocation upon the ground of presumptive
fraud based upon consular certificates, and such cases usually are not
contested.

Section 1451 does not contain the previous ground of illegal pro-
curement as a basis for revoking naturalization. While the re-
quirement of & high degree of proof in such cases, established in
Schmeiderman v. United States, 320 U. S. 118, remains unchanged,
the Department will continue to institute actions under this Section
for fraudulent procurement of naturalization by concealment of Com-
munist affiliation. This question was not passed upon in the Schneid-
erman case, supra, page 131, fn. 7.

The present law is retroactive and thus applies to naturalization
obtained at any time. Although the specific ground of illegality has
been removed from the statutory provisions, the Department is con-
tinuing a program to denaturalize, upon the ground of mental reser-
vation and concealed retention of foreign allegiance, those naturalized
persons who have subsequently demonstrated by speech, writings and
conduct, a preexistent disloyalty and lack of attachment to the funda-
mental principles of our GGovernment.

No suits shall be instituted by the United States Attorneys to revoke
naturalization under 8 U. 8. C. 1451 until so directed by the Depart-
ment. Notwithstanding that under 8 U. S. C. 1421 (a) jurisdiction
June 1, 1954
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may lis in various courts of the States, all such actions shall be filed.
in the Federal distriet courts as there is no appropriation available
for the expenses of proceedings in State courts. However,, ,tlus does
not apply to the expense of filing in State courts certified copies of
the judgment as may be required by subdivision 1451 (h).

In all cases involving the, revocation of naturnlization where the
defendant is .absent, from the district where he last resided in the
United States, publication must be made in ancordance with the
provisions of 8 U. S. C. 1451 (d) even though & consent and, waiver
has been obtained from the naturalized: person involved, unless such
might have been obtained subsequent. to. institution of ;the,action
and may be treated as a consent, or confession of judgment. Utmost
care should be used to comply strictly with the state statute in each
case. It is not necessary to obtain prior approval of the expense of
publication, since it is done pursuant to court order. : ‘

IMPERSONATION AND PROTECTION OF THE UNIFORM

Impersonation of Federal officers or employees impairs the integrity
and prestige of the Government servicé and accordingly should be
vigorously prosecuted under 18 U. S. C. 912 or 913. Prosecution,
however, is normally not indicated if the individual goes no further
than to attempt to impress a female acquaintance. If a civilian wears
a military uniform unlawfully, prosecution should normaliy be initi-
ated under 18 U, S. C. 702. If a member of the Armed Foxces ¢om-
mita such offense; prosecution should nermally be left to the military
or naval authorities, but if presscution should be declined by :the
nilitary or naval authorities, advice should be requested in unususl
cases from the. Crumnal Division. -

INDIAN LIQUOR LAW VIOLATIONS

The pnnclpal statutes involved are 18 U. 8. C. 1151 (deﬁmng Indian
country) ; 18 U. S. C. 1154 and 1156 (penahzmg the introduction into
or possession of intoxicating liquor in Indian country and the sala
thereof to Indians); 18 U. S. C. 3113, 3618 and 3619’ (forfeltqre
provisions), and 18 U S. C. 1152 (general applicability of Umtad
States laws).

Investigation

Investlgatxons and reports of violations are made by Indmn agents
under jurisdiction of the Commissioner of Indian Affairs, Depart-
ment of the Interior. The cases usually are reported direct to.the
United States Attorney for prosecution, no copy of the report éomiﬁg
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to the Department. However, occasionally an important or novel
case may be submitted to the Department for consideration and refer-
ence to the United States Attorney.

Classes of Indians Covered

The Indians to whom the salé of liquor is prohibited either w1th1n
or outsidé of Indian country are: Indians to whom allotments of land
have been made while title to such land is held in trust by the Govern-
ment; Indian wards of the Government under charge of any Indian
superintendent or agent; and Indians, including mixed bloods, over
whom the Government, through its departments, exercises guardian-
ship or control. '

' Prosecution

Although failure to reoogmze a purchwer asa protected Indian does
not absolve the sel]er, it is the policy not to prosecute for sales of
liquor to Indians in places remote from Indian country when the
seller was unaware of the prohibition. The emphasis should be on
preventing liquor being introduced into Indian reservations or sold
to Indians on or in the vicinity of such reservations. Criminal
lia.bility under the Indian liquor laws may not be compromised.

Seizures: Forfeitures

quuor and other property, mostly. vehicles, used in vmlatlon of
the law may be seized and forfeited. Such liquor may not be sold
but must be disposed of in accordance with 26 U. S, C. 2805. For-
feitures are consummated through libels, which pursuant to 28 U. 8. C.
2461 (b) should conform as near as may be to proceedings in admiralty.
Such actions also may be brought pursuant to the internal revenue
laws if a violation of such laws also is involved. Forfeitures of
vehicles under the Indian liquor laws may not be compromised or
remitted administratively, but may be remitted by the courts in
accordance with 18 . S. C. 8619.

Where property decreed forfeited has been requested ‘for official
use by the General Services Administration such request should be
reflected in the decree, a copy of which must be transmitted im-
mediately to the General Services Administration, Washington, D. G.

INTERNAL REVENUE AND RELATED LIQUOR LAWS

The internal revenue laws respecting liquor are found pnnclpa]ly
within 26 U. 8. C. 28004048 (Sections 28004048, Internal Revenue
Code). ‘Some of these sections relate entirely to liquor (its tazation,
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manufacture; ocoupation-sntl distribution: from the. revenue. stand-
poiht as well ks the'criniinal, civil ‘pensity and forfeiture provisions).
Others Also. conicern.Mmberfial revenus taxes on other-articlés and oe-
cupations;-and include beizurd and forfeitiire provisions,. ¢be.; appli-
cable to intsrnal -févenue iaws -generally!:. Related. rsta.htxtesl are. 27
U.:8. C: 201312 (Federat ‘Alcohol :Admidistration: Act) ;27 U. 8. C.
121~122 (interstate commerce laws); 18§ U. 8. C. 1261-62 and 3615
(protection of the dry states§} 18 T. 6.'C. 1263-1265 (labeling pack-
ages; etei; of liquor:shippéd): - Still: other. sectionis -of - the: internal
revdnue lawa and of the general laws of the United States, asvell as
cértaih provisions of the customs:laws, particularly 10 U; 8. C. 1813
and:1618-agprovided in 26 U. S. C. 8726, as to remissions:of forfeiture,
are applicable: - See alsewhere in-the Umted Stwtes Attomeys Mm-
u:l'as#o Ind:mn hquor Laws. -~ i SRS

I Inv¢stigations .‘ -

led.tlons of such laws primarily are investigated by agant.s of t.he
Aleohol and. Tobaceo Tax Division, Treasury Department, and .gen-
erally ave reported for prosecution direct to the: Unifed States Attor-
neys by that Division. In rare instantes imyelving important: oy
ndvel icases such . reports. may -be submjtted to the Department for
congiderstion and reference by it to the United States: Attorneys for
actigni'. Otherwise no copies of violation reports’ are recejved in 'the
Department, axcept theee involving conspirapies and Federal.Aleohal
Administration. Act viglations. The receipt. of any of such reports
from the Alcohel and Tobacco. Tax Divisian by the United States
Attorney with an appropriate request thetein for prosétution 'or suit,
by delegation constitutes the authority required by 26 U. S. C. 8740
to commence action. If such’ a‘uthérrly}s' questmned the Department
shioudd be contarted imrhediately.

.Cases/ may be adopted by the Alcohol and Tobacco 'I‘a.x Dammon
snd reperted to the United Stites Attorney. for prosecution.., How-
aver; evidenca illegally. sbtained by State officers working in coopers-
tion; with Federal officers, or pursuant to an understanding; jexpress
or implied, with. the Federal: officers, may not be admissible. See
Gambmo v. United: Statea, 215 U.,-S. 810; and. other gertmenk :caaes

i et e Limi%ation of, Ketiona, " - A

T.he lxm;tatxowon, bx:mgmg mdxctmmtr or. ﬁlmg mm;ml mform&v
t}qnﬂ for, both subgtantive and. congpiracy offenges,ip either threa or
8ix years, dqpandmg on whether them was fraud, etci, inyolved. .. Ses
26 U S. C. 8748., . Limitations do-not run during the time the offendgr

254078—83——8
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is absent from the district where the offense was committed. Suits
to enforce fines, penalties and forfeitures must be brought within five
years of the time the claim accrued. See 28 U. 8. C. 2462. Property
seized under any revenue law may not be replevied. See 28 U. S. C,
2463. In the case of an adverse judgment a certificate of reasonable
cause for the seizure should be sought pursuant to 28 U. S. C. 2465,

Prosecution

The emphasis is on prosecutions of illicit distillers, large scale
traflickers in nontaxpaid liquor, including diverters of industrial al-
cohol, and the principals involved in appreciable and willful frauds
on the revenue. Especial attention is given to the prosecution of
conspiracy cases, particularly those involving criminal syndicates
or “racketeers” operating extensively. The primary aim is to pro-
tect the revenue on liquor. However, wholesale liquor dealers and
others who transport or conspire to ship large quantities of taxpaid
liquor into dry areas through false practices entailing Federal liquor
law violations should be prosecuted vigorously. Such violations usu-
ally are of 26 U. S. C. 3258, 2857, 2831, 3270-74, 3793 and 3116; 18
U.8.C.8710or 27 U. S. C. 203,

In minor cases where the United States Attorney. believes the de-
fendants will be adequately punished under State laws, he may turn
such cases over to the appropriate State authorities for such disposi-
tion. In other minor cases where the United States Attorney con-
siders prosecution is not warranted and he is unable to dispose of
the ¢ases by way of compromise he may return them to the Alcohol
and Tobacco Tax Division for disposition.

Seized Property

Liquor and other personal property, mostly vehicles, used in the
violation of the law may be seized and referred to United States
Attorneys for proceedings to forfeit. This occurs where the appraised
value of the property exceeds $500 or a claim and a cost bond are
filed. Property of less value, unless the claim and bond are filed,
is disposed of by advertisement and sale by the Alcohol and Tobacco
Tax Division pursuant to 26 U. S. C. 3724. Seizures of real estate
used as distillery premises may also be referred to the United States
Attorney for libels. However, libels against realty in some instances
may be inadvisable. They should be brought only after consideration
of the extent and value of the property subject to forfeiture, exclusive
of the interest therein of persons who had no knowledge that the dis-
tillery was on their property, in which event such interest is not for-



83
TITLE 2: CRIMINAL DIVISION

feitable. Unless forfeitures of either' personalty or realty: are re-
mitted or compromised by the Department in accordance with the law,
or the United States Attorney declines prosecution because of the in-
sufficiency of the evidence and so advises the seixing agency, the for-
fditures should be consummated through the filing of libels, a copy
of :‘which should: be transmitted to. the Department.. The proof in
euch:cases is by a preponderance of the evidence.. Purswant to.28
0. 8. C. 2461 the proceedings should conform as near as may. be to
those in admiralty. They should be brought in’the district wheve
the property is found. See 28 U. S. C. 1895 (b). Forfeited.liquor -
may not be sold b ririst be disposed of in accordance with 26 U. S. C.
_ 9808 "The disposition of ‘forfeited real estate in aceordance with 26
Y5, 8795 is by the Commissioner of Internal Revenne. The Gen-
eral Services Administration may miake application for any. forfeited
property for official use of a designated agency pursuant to 40 U. 8. C.
804, Where property. decreed forfeited has been requested for official
use by the General Services Administration such request should be
reflected in the decree, a copy of which must be transmitted immedi-
ately to the Gereral Services  Administration, Washington, D. C.

. ‘Compromises: Remission of Forfeitures ,
- Xt is-the general policy not to compromise criminal liability in
cases involving the manufacture of untaxpaid liquor or the traffiaking
in such liquor, especially where the tax frand is substantial. How-
ever, there may be raYe instancés where sticl action would be appro-
.- After reference of seized property to the United States Attorney
for libely the Depirtment may entertain offers in compramise or:peti-
tions seeking remissions.of forfeitures as to all types of seized prop-
erty. Seo Exdeutive. Order 6166 (5 U. S.'C. 124). . A¢tion may be
taken by the Department on petitions sédpiecting wehidles seized under
thie internal reveriue liquor laws until’ the shtry of & decree of for-
folture. : Thereafter, only as to vehicles so seized; the courth have ex-
clusive jurisdiction. to redhiit or mitigets forfeitures :pursusnt to: 18
Ui S::Q8011. Xt nipetition-is: filed with the conrt: the field office
of the Alcohol and Tobacco. Tax Division:should be requested: to
investigate and report respecting the claims of the petitioner. Unless
the petitioner has clearly%}iﬁﬂ"ﬁéhlall statutory prerequisites
sut forth in mubsection: (b) the petitibn shonld be-opposad vigorosly.
The burden is on:the petitioner to show such compliance pursuant
to siibsections (b) (1) and (2), and as to (b) (8).if the.contract was
with .a person having a'iecord or reputdtion forliquor law viola-

G
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tions. The courts are not authorized to remit forfeitures in respect
to other types of property seized either under the internal revenue
laws, or, except as to Indian liquor law violations (18 U. S. C. 3619),
property seized under any other laws of the United States. See the
reasoning in United States v. One 1941 Plymouth Sedan, ete., 153 F.
2d 19 (C. A. 10) ; United States v. Gramling, 180 F. 2d 498 (C. A. 5) 3
United States v. Andrade, 181 F.2d 42 (C. A. 9). As to compromises
and remissions of forfeiture see pertinent paragraphs of the Umted
States Attorneys Manual. ,

Disposition of Seized Property

To avoid unnecessary expenses (storage charges) and depreciation
of property, especially in vehicle seizure cases, libels should be dis-
posed of as expeditiously as the circumstances in the case may permit,
without jeopardizing the criminal case or the rights of claimants. If
there is a default, default judgment or decree should be sought
promptly.

The United States Attorney should keep the Department currently
advised respecting the developments in important criminal and for-
feiture cases reported to him for prosecution. He should advise the
Department promptly of any adverse decision either as to remission
of forfeiture or as to forfeiture and should preserve the res pending
determination of the question of appeal by the Solicitor General.

KICKBACK STATUTE

Investigations under 18 U. S. C. 874 are generally conducted by the
FBI but cases may arise in consequence of investigative activities of
other agencies, such as the General Services Administration. If,
following a report to the Criminal Division, any particular complaint
appears to deserve a full investigation, the Criminal Division will
arrange for it through the FBI.

Complaints made to United States Attorneys of violations of the
Act should be forwarded by them to the Criminal Division of the
Department with a full statement of the alleged facts.

Prior authorization is required from the Department before in-
stituting any prosecution under this Act. '

 KIDNAPPING

United States Attorneys should give special attention to cases in-
volving violation of the Federal kidnapping statute (18 U. 8. C. 1201,
1202). Charges against a defendant being held for such an offense
should not be dismissed without specific authority from the
Department.

October 1, 1953
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With respect tq thejmeaning of the word:4ptherwise” in the phrase
“and held for ransom, reward or otherwise” attention is directed to
the following cases: Gooch 'v. United States; 207 U. 8. 124; United
States v. Parker, 108 F.2d 857, cere demed mv s m; Brodkav
United Stares, 139 ¥F.'9d 836, -

. Important’ dmﬂa’relatmg to kldnapplhg casas shbuld be reporbed
promptly to the Department K

MIL]TARY MEDALS AND INSIGNIA

" Prosecutions under 18 U S.°C. 701 or 704 should be commenced
only after ascertammg that the reguIatxons” govemmg entltlemept
to such badge, medal, etc., advqrted to in the éxclusion clauses of the
abovi-cited statutes’ have been published in the Federal Register as
required by 44 U. S. C, '807. As a matter of practice, the wife, mother
or swestheart of a person awarded a military medal should be wamed
to refrain from’ weanng ‘the medal rather than be crlmmally pros-
eciited"for ‘the first violative wearing. On the bther Hand, unscru-
pulous dealers in military meédals should be v1gorously prosecuted.

MOTOR:CARRIERS

The Bureau of Motor Camers of the Interstate Cotlimerce Com-
mission may refer directly to the appropriate United Statps Attorneys
ériminal cases arising in connection with the' enforéément of Section
292 of the Interstate Commercs Act, Part 11 (49 U. S . 322),
relating to unlawfl opeta.tlon by motor carrlkers. Oommumca.tmns
relative to such matters ds additional mvestlgntlon by the referrmg
agency, arranging for the attendance of or infarmation as' to wit-
nesses, étc., should ‘be transmitted directly from the United States
Attornpy ‘to' the’ referrmg agency. Advice should be sought from
the Criminal Division in regard to pohcya ngvel quatmns of law, ot
other ‘fastors of such xmportanee 88 to mént the attention of. (;he
Department. ‘Reports. on 'the status ‘or dlsposmon of ‘stich cases
should bé directed also to the ‘Criminal Division. Contemporane-
ously with the trahsmlttafl of a routme report to the Criminal Divi-
sion concerning’ the status or dmposmon of a case, a copy "of such
re ort should be directed 'to the referring ‘agenty, and the original

ot to'thé Crimiinal Division should bear a notation that this has
been done., The pi dure’ outlmed in this‘section relates'oxﬂ to the
mstltutx n and éon luct pf sich proceedings.. Dlsmlssaf ‘of cases after
they avé been begun wa be govemed by the same prooedure (Y
heretofore in forde. ‘
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NARCOTIC LAW VIOLATIONS

The principal statutes involved are: 21 U. 8. C. 171-185 (Narcotic
Drugs Import-Export Act); 21 U. S. C. 188, et seq. (Opium Poppy
Seed Act); 26 U, 8. C. 2550-2564 and 3220-3228 (Harrison Narcotic
Act); 26 U. 8. C. 2590-2606 and 32303238 (Marihuana Tax Act),
and 49 U. S. C. 781-788 (Contraband Transportation Act). Most of
the criminal prosecutions are for violations of 26 U. S. C. 2553 (a),
2554 (a), 2591 (a), 2593 (a) and 21 U. 8. C. 174. Forfeitures usually
are consummated pursuant to the Contraband Transportation Act.

The Bureau of Narcotics, Treasury Department, primarily is
charged with the enforcement of such laws, although the Bureau of
Customs also functions in respect to illegal importations. Violations
are reported for prosecution direct to the United States Attorney by
the District Supervisor of Narcotics or the Collector of Customs.
The Department receives no copy of the Bureau of Narcotics investi-
gative reports, except those involving licensed doctors, dentists, vet-
erinarians, druggists and manufacturers, but does receive copies of
the Customs reports. '

Prosecution

Narcotic and marihuana law. violators who traffic in such drugs
should be vigorously prosecuted. The principal object of enforce-
ment is to eliminate or curtail the sources of supply and to prosecute
the importers, dealers, and traffickers in illicit narcotics and mari-
huana. The emphasis should be on prosecutions of the sellers or
purveyors, particularly those who deal with minors, and not the mere
addict possessors. Such addicts often are persuaded voluntarily to
enter appropriate hospitals for treatment, but criminal prosecutions
of such cases in some instances may be justified so as to compel an
addict to undergo complete treatment and to be committed for that
purpose if necessary. . Moreover, prosecutions for such minor offenses
which are considered to be local in character may well be and often
are left to the state or local authorities. Not falling within such
minor category are cases against persons, whether addicts or not,
who engage in the importation or transportation or are in possession
of these drugs under circumstances reasonably indicating that the
drugs were intended for use in the illegal traffic, and cases against
those who otherwise are habitual criminals. '

In prosecutions for serious offenses by traffickers in heroin and
opium two counts may be charged, one under the internal revenue
laws and the other under the Narcotic Drugs Import and Export
Act. Thereisno lawful use of heroin. '
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Compnemises Remission of Forfeiture -

It is the polxcy of the Department not ' to oompromxse c¢rimindl lia-
bility in narcotic or marihuana cases. However, eompromlses of and
petitions seelqng remission of forfeiture of property séized in such
cases, usually vehicles, may be considered.

Mandatory Penalties Under Boggs Act

Public Law 255, 82d Congress, amends 21 U. S. C. 174 (Section 2
(¢), Narcotic Drugs Import and Export Act) and the criminal penalty
provisions ., of the internal revenue laws respecting' narcotics and

‘marihuana (26 U.'S. C. 2857 (b) (1),2596 and 3235). It fixes mands-
tory minimum and maximum prison terms of from 2 to 5 years for
first offenses; 5'to 10 years for secorid offenses, and 10 to 90 years for
third or subsequent offenses. It also provides a.-mandatory fine of
not more than $2,000 for each offense. It does not preclude suspension
of sentence Or granting of probation to first offenders. It does pre-
clude suspension of sentence or probation upon a second or subsequent
conviction. It uses amended Section 2557 (b) (1) to pi'ovxde identical
penaItxes for violations of éither the narcotic or marihuana tax Jaws,
the pénalties for which’ weré heretofore found in that Section and
Section 2596, respectlvely For the first time, it provides inéreased
penaltlw upon second and subsequent conthlons under such mari-
huana laws, It also broadens the scope of the term “prior convictions”
to include any priar eonwctxon, the penaltiés for which are now
,prescnbed in emended 21 U. 8. C. 174 and 26 U. 8. C. 2537 (b) (1),
‘or were provided in the antecedents of either, and 26 U. S. C. 2596.
Thése new pene.lt,les apply ‘to conspiracies as well as to the substantive
oﬂenses

Such new pena.ltxes apply to all ‘violdtions committed subsequent
to the effective date of Public Taw 255, November 2, 1951, but not to
those committed pnor ‘thereto, as otherwise they would be e post
facto. However, previcus eonv1ct10ns for any of the v1olat10ns now
specified in 21 U. 8. C. 174 or 28 U. S. C. 2557 (b) (1), irrespective of
whether such vxolatlons occurred before or after November 2, 1951,
constitute prlor convictions requiring ma.ndatory prlson terms for
seco,nd and third or subsequent offenders, when sentence is imposed for
a violation committed after November 2, 1951. Beland v. United
States, 128 F. 2a 795.. Nevertheless, the prior conviction and the
violation upon which 1t was based, both must have occurred prior to
the date of the violation for whxch senterice is to be imposed to be
considered a ‘previous conviction réquiring the’ ma.ndatory sentenoe
provided for sacond, third, and ‘subsequent offenders.
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A United States Attorney having reliable information that a person
convicted of a violation occurring after November 2, 1951, previously
has been convicted, must file an information with the court setting
forth such prior conviction or convmtlons In so proceeding, unless
there is other competent proof thereof, the United States Attomey
previously should have obtained a certlﬁed record of such prior
conviction or convictions,

At the time sentence is to be nnposed upon a conviction. or plea of
guilty the court’s attention should be invited to the provisions of the
above penalty statute. If the sentence is not imposed in accordance
with the provisions of the above Public Law 255 the Department
should be advised immediately. Such sentence, if illegal, seemingly
may be corrected. . See Bozza v. United States, 330 U. S. 160.

Disposition of Seized Property

All narcotic drugs and preparatzons coming into the possession of
the United States Attorney in connection with violations of any anti-
narcotic acts, which are no.longer necessary as evidence, should be
delivered to the narcotic agent in charge of the narcotic agents re-
porting such violations, for proper disposition. The Bureau of
Narcotios dxsppses of seized contraband narcotics.

Property,, such as vehicles, seized because of its use in violation
of the narcotic or marihuana laws is referred to the United States
Attorney for disposition, if it has an appraised ‘value of more than
$1,000 or if a claim and a cost bona are filed. Unless the forfeiture
is remitted or compromised in accordance with law, or the United
States Attorney declines prosecution because of the insufficiency of
the evidence, the forfeiture of such property should be consummated
through filing a libel, a copy of which should be forwarded to the
Department Such proceedmgs should conform as near as may be to
those in admiralty cases. See 28 U. S. C. 2461. Congress has not
extended ]unsdlctlon to the courts'to remit or mitigate forfeitures
in such cases.

‘Where property decreed forfelted has been requested for official
use by the General Services Administration such request should be
reflected in the decree, & copy of which must be transmitted immedi-
ately to the General.Services Administration, Washington, D. C.

In order to avoid unnecessary, expenses and depreciation, libels
should be disposed of as expeditiously as the circumstances in the
particular case will permlt without ]eopardxzmg the criminal case
or the rights of claimants. If there is a default in the libel, default
judgment or decree should be sought promptly
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The United States Attorney should keep the Department currently
advised respecting the developments in important criminal or for-
feltureﬂsses repqrted to hlm

NATIONAL MOTOR VEHICLE THEFT ACT

" The leglslatlve history of the National Motor Vehlcle Theft- Act,
a8 amendeq (18 U. S. C. 2311-2818), dobs not'indicate ‘that the
‘statite wag enacted sdely for the purpose of prosécuting gangs ‘of
automobile thieves. Individual cases as well as those involving gangs
should be prosecuted. The Department’s obligation under the law
is to investigate and prosecute such cases whenever it appears that
there has been a viclation of the Federal statute, notwithstanding a
concurrent snd perhaps more. ﬂagrant violation of the local . laws.

Automobile thefts are a major criminal problem throughout the
country, and it has been the Department’s experience that Federal
investigation and: prosecution of individuals as well as organized
groups in this field have had a salutary. effect in discouraging the
development of car theft rings which would further aggravate the
problem. .

With reference to the meamng of the word “stolen” a8 used in the
National Motor Vehicle Theft Act,the case of United States v. Adcock,
49 F. Supp. 851, holds that the word “stolen” should not be eonstrued
in the technical sense of what constltubas larceny but in its well-known
‘and accepted meaning of takmg the personal property of another for
one’s own use without right or law, and that such taking can exist
whenever the intent to do so comes into'existance and 'is deliberately
carried out, regardiess of how the party so tiking the ¢ar may have
originally eome into possession of it. This interpretation of the word
“stolen” was approved in Davilman v. United States, 180 F. 2d 284,
(C. A. 8). See also United States v. Siourella, 187 F. 24 538 (C. A.
9) and Collior v. United States, 190 F. 24 478 (C. A. 6). How-
ever, in situations where both title and possession to the car intention-
ally pass, the courts have held that the car is not “stolen” within the
purview of the Act. Hite v: United States, 168 F. 24 973 {C. A.
10); United States v. (PCarter, 91 F. Supp 544 also Lonoy V.
United States, 151 F..2d 1 {C..A. 10).

. Venue. In all cases: drising under: thm Act, pmsecut;xon .should be
instituted in the district. into which the stelen motot: vehicle is ]ast
brought.unless it should appesr:that by;redson of unusual circum-
stances; it: is inexpedisnt Yo inastitute prosepution in that distriet. .In
the pyent. that: unusual. citeanstances should dxist, the United States
Attoruey. in the digrict inte which the motor vehicle has betn bronght

Qetpber 1, 1968
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‘will at once communicate by telegraph with the United States Attor-
ney in the district from which the car was originally brought, advising
of the facts in the case and requesting him to institute prosecution, at
the same time stating the circumstances by reason of which it is in-
expedient to prosecute in the district into which the motor vehicle has
been brought. . The facts and the reason for requesting that such
action be taken must be reported promptly to the Criminal Division.
Prosecutions under 18 U. S. C. 2313 (receiving, concealing, selling,
etc.) should be instituted only in the district wherein those violations
oceur.

NATIONAL STOLEN PROPERTY ACT

Under the provision of 18 U. 8. C. 2314 pertaining to falsely made,
forged, altered, or counterfeited securities prosecution should not be
instituted in the following cases:

(1) Where the basis for prosecution is insufficiency or lack of
funds in the drawer’s bank,

(2) Where a fictitious name is used by the drawer, but it is the
name he customarily uses and in drawing the check in this manner
he does not intend to falsify his identity.

Since it is the Department’s view that the responsibility for prose-
cuting “bad” check cases rests primarily with local authorities, ex-
ceptional circumstances of the following character should be present
before prosecution is instituted under Federal law:

- (1) Successful proseoution in a State is precluded because evi-
dence, witnesses or the defendant are without the State.
- (2) The defendant is k'nown to have passed checks in many
. jurisdictions.
. (3) The acts of the defendant do not constitute a vxolatmn of
.State law or the punishment that would be imposed by the State
is inadequate in view of the frequency and scope of the defendant’s
activities.
- (4) Thechargeistobe brought in conjunction with other Federal
charges.

In addition, the berm “fa]sely made” as used in this provmon of 18
U. 8. C. 2314 has reference to the manner in which the writing is made
or executed rather than its substance or effect. A “falsely made” in-
strument is one that is fictitious, not genuine, or in some particular is
something other than what it purports to be without regard to. the
truth or falsity of the facts therein. Wright v. United States, 172 ¥,
2d.310, The genuine making of a writing which contains false or

October 1, 1958
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misleading statements isnot “false making” or forgery. United States
V. Staats, 49 U. S. 40; United States v. Davis, 281 U. S. 188; United
States v. Qlasener, 81 Fed. 566.

Cases involving violations of this statute are investigated by the
FBI and reports are submitted directly to United States Attorneys.

NEUTRALITY ACT VIOLATIONS

Violations of the Neutrality Act (22 U. S. C. 452) prohibiting the
export of arms, ammunition, and implements of war enumerated in
Presidential Proclamation 2776, dated March 26, 1948, without a
license from the Secretary of State, are investigated by the Bureau of
Customs and are referred directly to the United States Attornevs by
the Bureau of Customs. While approval of the Department is not
required prior to the institution of prosecutions, United States At-

October 1, 1858
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torneys should keep :the, Depa.rtment adlvised of all mdlctment.s re-
turned andthp status of prosecutmns thereunder. : .

‘N ON-COMMUNIST AFFIDAVITS

"Section 9-(h) of the Labor Management Relations Act (29 U. 8. C.
159-(h)) requires union officers to file with the National Labor Rela-
tions Board a non-Communist affidavit in order that the union may
avail itself of the benefits granted by the Act. A number of cases have
arisen mvolvmg possible prosecution for viclation of 18 U. S. C. 1001
for false swearmg to these afiidavits. ~ If any such cases are reported
to the United States Kttornays prior anthorization must be received
from thu Department before mst:tutmg prosécutlon in these cases.

PERJ URY

Prosecuuons for penury under 18 U.S. C 1621 have reoently pre-
aanbed some difficult questions. A statement is,not properly the sub-
)ect of prosecution, where the false testimony, is .not. material to the
issue presented, .The test of materlahty of false testimony is whether
the testimony has the nq.tuml tendency to mﬂuence, impede or dissnade
the, mvestlga,tmg body from pursuing its investigation. United States
Y.. tl(onm, 164 F. 2d 623, cert. denied, 343 U. S. 965. .An indictment
drawn in the alternative is defectlve unless. the prosecutor alleges
wh;ch of two mconsmtent sworn statements was false. United States
. V. Buckner, 118 F. 24 468. As to the quantum of proof necessary,
the general rule is that the uncorroborat.ed testimony of one witness is
not enough as a matter of law to prove the crime of perjury. -There
must be either two witnesses, or one witness and corroboration by other
independent evidence, United States v. Remington, 191 F.-2d 246,
cert. denied 843 U. 8. 907 United States v. Hiss, 185 ¥. 24 822, cert,
denied 340 U. S. 948" See ulso United States v. Seavey, 180 F Zd
837 cert demed 839 U. 8. ¢ A

POSTAL VIOLATIONS

Jf a Umt.ed States Attorney hus msonable grounds to beheve thl.t
nonmailable matter is or is about to be in the mails and proposes
to secure a search warrant for such matter he should proceed as
follows: N

(a.) give notice to.the: Post Oﬂ”lee Inapecmr mclmrge of the di-
vlsxoq embracing the district in which such mail is or is expeeted
tobe, U , o . c Co
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(b) upon receipt of notice from the postmaster that the suspected
mail has been located he should, within 48 hours, while such mail
is held, obtain and have served a search warrant and take such
mail into his possession;

~ (e) if it is determined that there has been a violation of law
he should immediately take the necessary prosecutive action in
accordance with instructions, and if the law has not been violated
the mail should be promptly restored to the postmaster;

(d) a record must be kept of all mail matter taken from the
postmaster under search warrant. This record should show:

1, A description of the suspected mail, including the names
and addresses of the addressee and the sender, if any is shown
and the grounds for believing that the mail contained nonmailable
matter.

2. The date the Post Office Inspector in charge was notified.

-8. The exact time when the mail was received in the particular
post office concerned and when notification was received from
the postmaster that said mail was in his possession.

4. A copy of the search warrant and its supporting papers,
when it was applied for, when issued, and when executed.

5. A description of the contents of the mail matter seized.

6. A statement of the action taken thereafter with regard to
the mail matter. If the mail matter was restored to the post-
master as not mailed in violation of law, the statement should
show the date of restoration. If the mail matter was retained -
as mailed in violation of law, the statement should show the
subsequent action taken.

In any case where material is submitted to the United States At-
torney’s office for clearance before mailing, extreme care should be
exercised in expressing any sort of informal opinion regarding the
placing of such material in the United States mail.

In cases where Federal prosecution for the unlawful importation,
transportation or sale of obscene literature is not possible under 18
T. S. C. 1461 or 1462 because the obscene literature was not trans-
ported by mail or transported interstate by express or other common
carrier, proper cooperation with State and local authorities should

Mail Fraud

18 U. S. C. 1341. 'All complaints involving the use of the mails
to defraud, whether interstate or intrastate, are investigated by the
Post Office Department. If securities are involved the complaint
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ghould also b¢ submitted to the Securities and Exchange Commission.
Reports -submitted to Unjted States Attorneys by the Post Offive
Inspector of the district need not bo forwarded to this Department
as arrangements have been:made for coplee thereof to be tnnsmithd
by the Chief Inspector.

United States Attorneys should- not updertake prosecutmn nndsr
this statute unless complaints have been mvestxgatnd and oﬁcml re-
ports thereof gubmitted by the investigating egencies, - ...

Ordinsrily prosecutions should not be undertaken 1£ thé qshcmo
employed consists of some isolated transaction between individials,
in ‘which, case the;parties should be left to settle their differentds by
civil: or-eriminal. litigation.in State: courts,  -On the\other hand, it
the acheme i8.in its nature directed at defrauding a class of perdorns,
or the. genaral public, through the use.of the United Statea: maild,
serious. conaxderptxon should be given: to proseotuon undér - this
statute. . . ..

Persons makmg eomplamts at Umted Stam Auomm Offices of
violations of this statute should be referred to the local Post Office
Inspector in charge. ; If. the, complaint relates‘to fraud in the sale
of securities through, instrumentalities of interstate’ commerce, ‘the
person complaining should be referred to the nearest regional office
of the Securities and Exchange Commission. }

In-onse the United ‘States’ Aftorneys avé in. doubt aa‘to: matters
of policy, the mattar shotid-be ttkeﬁ‘up twith the‘ Department. Mail
fraud prosecutlons are considered of major importance, and the Crim-
inal Division will be’ gia.d to furmsh assmtance to U‘mted Swtes
Aﬂdrﬁé&k i hppropriate cases.’

iCues tinder this Hatute usually are réferred direct to United Stiités
Attorneys by Post Office Inspectors and by the Regional Administra-
tor of thé Secutities ind Exchatige Commission. Occasionally, how-
ever, investigations by the FBI, ‘notably in bankruptcy and fraud
against the Government matters, disclose violations of the mail fraud
statute. A copy of the report of the investigation is forwarded to the
Department by these agenciés at the same time the report is furnished
to the United Btates Attorney.” The Departtnent should be currently
advised of all developments after the case 15 recezved in, the oﬁce of
t.’he United States Attorn

* Separate mailings in exg'cutlon ot a gingls scheme may be the basis
of severl counts, with punishment mposed on each oount. Badders
v. United States, 240 U. S. 391. :

“One of the pnncxpal o!S]ectlves in ‘ail’ fraud prosecutlons is to
securs with 'ecrtainty s¥idence of the use of the mails in furtherance
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of the scheme to defraud since the use of the mails is the gravamen
of the offense.  Decisions have made it clear that any use of the mails
after the scheme has reached fruition would not constitute a violation
of the statute. Stapp v. United States, 120 F. 2d 898 United Statea
v. MoKay, 46 F'. Supp. 1007.
. Kann v. United States, 323 U. S. 88, a leadmg case construing’ the
mail fraud statute, emphasized that the ma:hng must be “for the pur-
pose of executing the fraud.” The courts in recent decisions have
distinguished the ruling in Kann v. United States which was carefully
limited to the particular facts of that case. Bauman v. United States,
156 F. 2d 534; United States v. Kuiken, 196 F. 2d 223, cert. denied
344 U. S. 867; Undted States v. Vidaver, 73 F. Supp. 382. The basis
of the declsxons in the three cases just cited was that the acts of the
defendants in a series of the same type of fraudulent transactions
involving the cashing of worthless checks in different cities and caus-
ing them to be placed in the mails was a part of a continuing scheme
in which use of the mails was a means of concealment, .

In cases where the decision in Kann v. United States may present
a possible obstacle, the indictment should be drawn and such proof
adduced as will support the existence of a oontmumg scheme go
defraud. ' .

RAILROAD UNEMPLOYMENT INSURANCE ACT: AND |
RAILROAD RETIREMENT ACT '

The Railroad. Unemployment Insurance Act, 45 U. S. C. 359 (a),
provides for prosecution in cases where false claims are knowingly
made for the purpose of causing unemployment insurance benefits to
be paid.

The penal provisions of the Railroad Retirement Act, as amended
45 U. S. C. 228 (m), punishes the filing of false or fra.udulent state-
ments or claims for the purpose of securing retirement and other
benefits.

Investigations in all cases arising under the above-mentioned ucts
are conducted by the Railroad Retirement Board through its regional
offices.

Railroad Retirement Board Regional Directors refer all cases in-
volving alleged violations of the Railroad Unemployment Insurance
Act direct to appropriate United States Attorneys and furnish notlce
of that action to the Department.

The Chairman of the Railroad Retirement Board refers directly to
the Department all cases involving alleged violations of the Railroad
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Retirement Act. If the Department determines that criminal prosecu-
tion is warranted, it refers such cases to the appropriaste United States
Attorneys.

Irrespective of the fact that the amount of each false claim is small,
vigorous prosecution should be undertaken in those cases wherein a
claimant knowingly intended to defraud the Government.

The offenses proscribed by the penalty provisions of each Act are
misdemeanors. Accordingly, prosecution should be instituted by way
of information unless, in an exceptional case, it is deemed advisable
that the matter be considered by a grand jury.

RAILWAY LABOR ACT (RAILROADS AND AIRLINES)

Investigation of all cases arising under the eriminal provisions of
45 U. 8. C. 152 and 181 will be conducted by the FBI.

Complaints of violations should be cleared by United States At-
torneys through the Criminal Division. The statute presents many
difficult questions and it is desirable that there be a uniform and con-
gsistent enforcement policy throughout the country. If, following a
report to the Department, any particular complaint appears to de-
serve a full investigation, the Criminal Division will make the neces-
sary arrangements with the FBI. _

Any civil suits arising under the Act will continue to be handled
by the Antitrust Division.

SAFETY APPLIANCE ACTS

The Secretary of the Interstate Commerce Commission will refer
direct to the appropriate United States Attorneys cases involving
violations of the Safety Appliance Acts (45 U. 8. C. 1-16). The
Commission’s Secretary will submit to the United States Attorney
a copy of each report made by the Commission’s inspectors relating
to the case, one copy of every letter forwarded to and received from
the carrier, and an original and two copies of a proposed form of
complaint. Cases involving novel questions of law will be submitted
to the Criminal Division, which will also be supplied with copies of
all materials (including the complaint) sent United States Attorneys
on sll Safety Appliance Act cases. Further correspondence should
be exchanged directly between the United States Attorney and the
Commission. Copies of all such correspondence should be forwarded
to the Department. The United States Attorney should advise the
L C. C. of all developments in the case, including the filing of the
complaint, the docket number, the trial date, the position taken by
the railroad, the proposed settlement of the case, etc.

June 1, 1954
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Most of these cases are concluded without trial, but if a trial seems
to be necessary, the I. C. C. should be informed as far in advance
as possible of the date of trial. The inspectors and one of the I. C. C.
attorneys will report to the United States Attorney and, subject to
his directions, will assemble the evidence to be adduced (large parts
of which frequently must be obtained from the defendant’s records
and notes of the inspectors) and perform such other duties incident
to the preparation of the case for trial as the United States Attorney
desires. The principal witnesses (the inspectors) need not be sub-
poenaed. Arrangements for their appearance should be made with
the I. C. C. The assistance of I. C. C. attorneys, who are thoroughly
familiar with the Acts, the orders of the I. C. C. issued thereunder
and court decisions with respect thereto, and are well informed with
respect to railroad records and practices, will be valuable in pre-
senting contested cases, involving as they do technical matters related
to railroad operations and practices. In the discretion of the United
States Attorney, the facts may be agreed upon and stipulated with the
defendant’s atterneys and submitted to the court for decision. How-
ever, the proposed stipulation should first be submitted to the Com-
mission or its attorney for approval.

The statutory penalty of $100 for each offense is mandatory on the
court when a violation is shown. United States v. Gulf O. & 8. F.
Ry, ¢ F. (2) 722, 7T24. No case shall be settled except upon the
basis of a judgment on each count for $100 with costs, to which the
Government is entitled as a matter of right, 28 U. S. C. 1918 (a).
Acceptance of the penalty without the entry of judgment is not
permitted.

SECURITIES ACT, SECURITIES EXCHANGE ACT AND
INVESTMENT ADVISERS ACT

Except for cases involving novel questions of law or other factors
of such importance that they should first be brought to the attention
of the Department, all violations of the Securities Act of 1933, as
amended (15 U. 8. C. 77a et seq.), the Securities Exchange Act of
1984, as amended (15 U. S. C. 78a et seq.), and the Investment Ad-
visers Act of 1940, as amended (15 U. S. C. 80b-1, et seq.), will be
referred directly to United States Attorneys by the Securities and
Exchange Commission. Copies of the investigative reports, however,
will be sent to the Department where they will be fully considered
and, in proper cases, the Department will communicate with United
States Attorneys concerning any matters it considers of importance.
Because the Department considers such cases of great importance it
will keep in close touch with United States Attorneys concerning
June 1, 1954
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them. Such cases should be handled as expeditiously as possible and
the Department should be kept advised of all action taken with respect
to them.

Prosecutions for violations of the above Acts may be instituted with-
out first obtaining authority from the Department in those cases
where the violations are brought to the attention of the United States
Attorneys by the Securities and Exchange Commission., Where such
notification is made by any agency or department, or any source, other
than the Commission, no prosecutions should be instituted without
first obtaining authority from the Department.

Cases in which the United States Attorney disagrees with the
recommendations of the Commission as to the institution of prose-
cution, or the grounds of prosecution, or the persons to be prosecuted,
should be referred to the Department with a full statement of the
reasons for disagreement,

Securities Act of 1933

The preamble of the Securities Act of 1933 states that it is an Act
“to provide full and fair disclosure of the character of securities sold
in interstate and foreign commerce and through the mails, and to
prevent frauds in the sale thereof, and for other purposes.” This
Act as amended embraces both civil and criminal lisbilities as to
persons and corporations connected with the issuance, underwriting
and sale of securities. .

15 U. S. C. T7x, the penalty provision, expressly requires a violation
to be “willful” before criminal liability attaches. The Department’s
primary concern is with criminal violations, since there are admin-
istrative and civil court proceedings by the Securities and Exchange
Commission for violations not committed willfully and knowingly,
and civil actions by aggrieved investors. Section 77x makes it a
crime willfully to violate “any of the provisions of this subchapter,
or the rules and regulations promulgated by the Commission.” It
also contains a specific provision with respect to false representations
and omissions of material facts willfully made in registration state-
ments. Therefore, the statute embraces numerous separate criminal
offenses which fall into two general groups as follows:

Violations of fraud and registration provisions. Major violations
under the Act fall under Section 17 (a) of the Act (15 U. S. C. 77q)
which contains the fraud provisions of the statute and which has been
the basis for numerous court decisions interpreting the statute and
affecting its scope and operations. Section 77q is similar to the
language of the mail fraud statute. Coplin v. United States, 88 F.
2d 652, cert. denied 801 U. S. 708; Pace v. United States, 94 F. 2d

June 1, 1954
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891; Landay:v. Unitad States, 108 F. 2d 698, cert. denied 809 U. 8.
6813 Nemeo v. United States, 181 P. 2d 810. The Act has been held
constitutional, Kopald-Quinn v, United States, 101 F. 24 628, cert.
denied 307 U. S. 628; 8. E. (. v. Jones, 85 F. 2d 17, cert. denied 289
U. 8. 5813 Bogy v. United States, 96 .F. 2d 734, cert. denied 805
U. 8. 608; United States v. Monjar, 147 F. 2d 916, cert. denied
325 U. 8. 859 ; and insofar as it pertains to fraudulent sale of securities
by mail, does not impliedly repeal provisions of the mail fraud statute.
United States v. Rollviick, 91 F. 2d 911; dewarda v. Umtad Statas,
181 F. 2d 198, cert. denied 317 U. S. 689, e

To constitute a violation of Section 77q (a), it must be wlllinl (15
U. 8. C. 17x), Stone v. United States (reversed. on other grounds),
113 F. 2d 70; there must be a sale, Bogy v. United States; 86 F. 2d
184, cert. denied 808 . 8. 608, of a security, 8. £. 0. v.Jotner Leasing
Corp., 320 U.' 8. 844, Atherton v. United States, 128 'F. 3d-468,
United States v. Riedel, 126 F. 2d 81, within the meaning of 15
U. S. C. 7 (8) ; there must be & use of the mails, Kopald-Quinn v.
United States, supra, or any means or instruments of transportation
or communication in interstate commerce, Coplin v. United States,
88 F. 2d 652, cert. denied 801 U. S. 703; Kelling: v. United States,
198 F. 2d 299; there must be an employment of & device, scheme
or artifice to defraud, or the employment of other practices set out im
paragraphs 2 and 8 of 15 U. 8. C. 77q (a), Holmes v. United States,
184 F. 2d 125, cert. denied 819 U. S. 776. This section aldo applies
to shipments of forged bonds in interstate commerce; Seeman v. United
States, 90 F. 2d 88 (reverssed on:other grounds), but see Seeman
V. United States, 96 F. 2d 732, cert. denied 305 U. 8. 620. It should
be emphasized that no securmes are exempt from the provisions of
this fraud section. .-

Section 77q (b) is partxcuhr}y demgned to meet the evils of the
“tipster sheet” as well as articles in Tiewspapers or penodwn.ln that
purport to give an unbiased. opinion, which opinions in reality are
bought and paid for. House Report No. 85, 73d Cong., 15t Sess. p. 85.
Unlike Section 77q (a), a scheme or artlﬁce fo defraud is not an ele-
ment of this offense.

15 U. 8. C. T7e () (1) and (2) roakes it unhwfnl to do the acts
defined therein unless s registration statement is “in effect”, - This
refers to a. registration statement filed with the Securities and Ex-
change Commission. United States v. Bronson, 145 F. 2d 989; Dan-
aiger v. United States, 1861 F. 24 299, cert. denied 382 U. 8. 769;
Kaufman v. United States. 163 F. 2d 404, cert. denied 388 U. S.
857; Jonesv. 8. E. C.,298 U. S, 13 8. E. C. v. Chinese Consol. Assoo.,

254073—58—0
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120°'F. 2d 738, cert. denied 814 U. S. 618. The elements of this vio-
lation are theé use of the mails or means or instruments of transporta-
tion or communication in interstate commerce, & sale (which includes
attempts or offers to-sell), and the fact that a registration statement
is not in effect, which would .include a situation where the effective-
ness of the registration statement has been suspended or where it has
been revoked.

15 U. 8. C.77e (b) (1) makes it unlawful to use the mails or means
of interstate commerce to transport a prospectus which fails to meet
the requirements of 15 U. S. C. 77j which provides the information
required to be included in the prospectus. Likewise, under Section
77 (b) (2), it is unlawful to transport a security unless preceded or
accompanied by a prospectus meeting the same requirements. Certain
securities and transactions, as set forth in Sections 77c and 77d, are
exempt from the provisions of Section 77e. Section 77q, however,
still is applicable to such securities and transactions. Section 77x
containg the special provision pertaining to false statements and
omissions in registration statements. The false statements and the
omissions must be willful and each must be of a material fact. The
statute does not define “materiality” and in the case of making any
* untrue statement of a material fact, the question becomes one of fact
in each particular case. This specific provision is limited to matters
contained in a registration statement.

Violations of rules and regulations, The Commission has been
‘given both general and specific rule-making power which must be
.confined to the field covered by the statute. Under this particular
statute, the Commission’s rules and regulations are primarily con-
cerned with questions of exemption from registration and with the
material that is required to be filed with it. Consequently, these
rules become pertinent in connection with criminal prosecutions for
the most part only when violation of Section 77e, hereinbefore re-
ferred to, or a false filing, is involved.

Securities Exchange Act of 1934

The Securities Exchange Act of 1934, as amended (15 U. S. C.
78a, ot seq.), designed to prevent inequitable and unfair practices
on securities exchanges and in the over-the-counter markets, and to
regulate such exchanges and markets, became effective July 1, 1934,
with certain sections becoming effective as enumerated in Sections
78hh and 78hh-1. Subsequently, on June 25, 1938, important amend-
ments were made bo Sectlons 780, 78q, 78cc, and T8fL.
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1, A8 to crimingl, habxhﬁy, the pronswns of the A,ct may be: clunﬁed
into. thres general groupst... . .. .

( 1) Absolute and unqualfied- prohibltléns; 1. 8. statutory pro—-
visions prohxbm.ng the doing of certain acts upder all circumstances.
(Sections 78e, Y8R (d), 81 (d)" i-8, T8k " (b); P80 (a) and (d),

" T8e (e) (1) and (2) 78p (e)s 78t i(b) o.nd (c), 7811 (c}, 78: (c),md
" 782}

(2) Prohibitions- involving promuigatlon of rnles a.nd regulso
“-tions, 1. e., statutory provisions referring in general terms to the
- prohibitions of certain scts, the extent and -details of such pro-
- hibitions to be determiried by the rules and regulations of the Se~

cuitities and Exchange Commission and the Federal Reserve Board.

(78g (c), 7811 (a) (b) (c) 781 () (8), 781 (b) and (c), 78] (a) (b),
18k {4Y, T8n ‘(&) (b); 780 (&) (3), 8w {a),and 78d& (a)l) i ¢

~(8y Affirtnative requitements, i, e., statutory pwvmons reqmnng

the doifig of certain acts, soms of whieh are:absoluts as in Section
" 78p (a). Other requiraments are generally indicated and subjeet

to -specification by ‘mles and regulstmns. (781, 78m, and 78q
~(a) (b)Y o .

| The geners.l e.n.alf,y prov1s10n is found in Sectmn 78& Sectlon
8 (a) punishes (1) “willfl”. wolatmns of the Act and the tules
and regulations thereunder, and (2) ﬁhe “wﬂIﬁJIly a,nd knowmg!y’”
makmg of false or n;lsleadmg statements 111 apphcatmns? etc. To-
quired by the -Act t6 be filed.

The principal sections of this statute under which cnmma.l pms&
cutions havye;xrisen:are; Sectim: 78l (manipulaticr); Sertion T80 (a)
(failure to register by, broker-dealer), Section 780 (c) (fraud by
broker-deale}'), Sett on 78§ ('b ¥ (#aud 6t man{piﬂatz,on b'fy‘ uny pé

ixincoﬁgl ”‘imt)‘(hsted héboé ‘axdhan
18h (o) (hﬂpré hy‘p&thecatmh of ctstomal:*s ' .' i
78% (a) (kéeping of bookis“and statements s:nd‘ “of' repoﬁs

Secﬁxon 88t (making of false statements in docﬁmenté ‘filed ge ﬁ:}
ghould be nioted that inder Séction TSR the ‘offender ma.y ‘as0a
prisonment as distinguished from fine, for violatioti"of 4 rufe ér
rqgnlation, if ho.proves that he had np knoyw -of-sysh- rnle or
?ﬁ‘l{aﬁﬂn ;prom'se,,ﬁ,then}eorrgg}l 1§de tam;g- aud

iles X10B~5 and X-1501—2), it would be mogk. ¢
& defendant to convince a jury that he did not know £ at ‘the Clom-
migsion hiad promulgiited the 'mle, the burdeu ot proof on ithis iidne

.....

wonlﬂ 'be om: iKe deﬁndmt.’ Chat e i T et T e sl
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- Fmmwmity. - Section 78u (d) grants immunity to anyone oompelled
to testify after having claimed his privilege against self-mcnmmatmn
ina proceedmg mmtuted by the G’oﬂmmam e

Investment Advisers Act of 1940

The Investment Advisers Act of 1940 (15 U. 8. C. 80G-1-21), has
. for its purpose supervision and control of the operations of investment
advisers by the Securities and Exchange Commission. The Act pro-
hibits any investment broker from making use of the mails or any
means or instrumentality of interstate commerce in connection with
his business unless registered with the Securities and Exchange Com-
mission. The Act further provides rules governing registration, as
well as the denial or suspension thereof.

Title IT, Section 206, of the Act (15 U. S. C. 80b-6) pro}ublta
amorng other things, transactions by registered investment advisers
through the use of the mails or any means or instrumentality of
interstate commerce, directly or indirectly, to employ any. scheme
or artifice to defraud the client or to indulge in any practice or trans-
action which operates as a fraud upon any client or prospective client.
This section also requires full disclosure by the investment adviser to
a client, either in the purchase or sale of any secunty, of the capacity
in which the investment adviser acted.

Penal provisions for the making of material msstatements, unlaw-
ful representations or other violations of the Act are provided in 15
U.S. C 80b-17.

SECURITY CONTROL OF AIR TRAFFIC

By agreement between the Depurtment of Justice and the Clv11
Aeronautlcs Adminis{ration, cases involving violation of regulations
contained in Part 620 of the Civil Aeronsutics Regulations for
prosecution under 49 T. 8. C. 704 are referred to the United States
Attorneys directly by the Regional Atborneys of the Civil Aeronautics
Administration, Prior approva.l of the Deparbment is not requlred
for prosecution. .

SELECTIVE smmcm ACT OF 1948, 'AS AMENDED; UNI-
VERSAL MILITARY TRAINING AND SERVICE AC'I‘, AS
AMENDED

‘The Selective. Semce Adt of 1948 was amnnded and reentitled tho
Universal Military Training and Service Aot in.1951, - The importance
of effective enforcement of the Act cannot be overemphasized in
connection with the preparedness program in which this Nation is

October 1, 1953
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engaged. While every effort should be made to secure compliance
with the provisions of this law and to maintain intact the availability
for service of those mdnndua.ls having obhga.tlons to discharge, will-
ful violators must, of course, be prosecuted vigorously.

Closing Cases

In order to prevent a willful violator from esca.pmg both punish-
ment and service, great care should be taken in making final deter-
mination as to whether a case should be closed. Should there éxist
doubtful or unusual cases, the Criminal Division will be glad to be of
assistance upon request. . ..

Unitéd States Attorneys are aqthonzed to close files involving
ﬁct.ltlous snd false registrations if the mvestlgatlon and other a\vall-
able mformatlon disclose that the registrant’s 1dent1ty cannot be
eskai)hshed "This authorization does not include cases in which in-
dictments have been .secured, and no blanket authority is given to
recommend dismissal of mdlctments in such cases, In any case in
which it is deemed advisable to dlsxmss, the. usual procedure of
securing prior approval of the Department should be followed.

Second ' Delinquency

Dehnquency cases involving sub]ects who have been convicted and
have sex;ved sentences for & previous refusal to comply with their
obhgatlons under the Act present certain questions of law and policy.
The facts in such cases should be reported to the Cmmnaf Division
before second prosecutions are instituted,

Source Material
~Since pracﬁcally all Selectxve Service cases involve Vaneus regu-

sary source material be kept avallable. It is also well to remember
that cases may require the application of regulatory provisions that
have since been amended. Whenever there exists any uncertainty asto
the applicable provisions, the. Criminal Divisiom is prepared to furmah
you with the necessary information and citations.

' Mental Incompetents ’

Special effort should be made to prevent the conviction of mental in-
competents under the Selective Service Act.  Perdons in this category
have frequently pleaded guilty to such charges and their mental atatus
has not been. discovered until their exammatlon by. the Bureau of-
Prisons’ physicians. ) ..
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Investigations

~ As a general rule, investigations should not be discontinued before
the facts have been developed sufficiently to disclose the presence or
absence of a willful violation, even though the subject may mnot
presently be eligible for induction. Thus, a delinquency case should
not be closed merely because the delinquent is twenty-six years of age
or older, if the delinquency occurred when the registrant was in an
age group subject to call for induction,

Appeals

In view of the Department’s responsibility for enforcement, which
is closely associated with the administration of the Act, it is important
that the Department be kept fully advised of all appeals. The United
States Attorneys should inform the Criminal Division as soon as pos-
sible when an appeal is taken and set out the issues that will be in-
volved. Thereafter, copies of the transcript and appellant’s brief
should be forwarded to the Criminal Division as soon as available.
What further action is to be taken by the Department will depend on
the issues involved in the individual cases. In some instances it will
be advisable to consult with National Headquarters of Selective Serv-
ice. In certain important cases, the Criminal Division will want to
review the United States Attorney’s brief before it is printed or col-
laborate in its preparation. In other cases, the Criminal Division
will merely submit any suggestions or new authorities which may be
available. Of course, in many cases there will be no necessity for
the Criminal Division to take any action. Nevertheless, in order to
assure adequate and uniform treatment of the many new issues that
are presented, it is necessary for the Department to be advised of the
facts in all appeal cases.

Habeas Corpus

If inductees attempt to obtain release from the Armed Forces by
means of writs of habeas corpus, the United States Attorney will
represent the respondents. It is important that the Criminal Division
be advised at once of the filing of such a writ and of the facts involved,
in view of the importance of the decisions in such cases to the admin-
istration of the Act.

Cooperation With Selective Service

In the interest of close cooperation with the Selective Service System
in cases of unusual importance, the Director of Selective Service has
been assured that the United States Attorneys will respond fully to
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the requests of and cooperate with the Selective Service System.in the
utilization of aid offered by it in the preparation and presentation
of cases involving the Universal Military Training and Service Act.
The complexities and ramifications of the regulations of the Selective
Service System and the Department of Defense pursuant & this Act
make such cooperation essential. .

Because of the heavy case load resultmg from prosecutlons for
violation of the Act, as well as habeas corpus. proceedings and civil
suits against officers and employees of the Selective Service,System and
of the military establithments; the Director of the Selective Service
Systerh has advised that he will make availible torUnited States: At-
torneys brief digests of current cases involving the Selective./Servies
law, as well as points and authorities which may be useful m types
of cases which are currently pretalent. - The Director has offered also
in cases which may be of extraorditmary operational gignificance to the
Selective Service System to designate an officer from his staff to 'assist
United States Attorneys. in the preparation 4nd presentation of eich
cases. It is understood, of course, that such a working arrangement
will not alter.the primary responsibility-of United States :Atterneys
in the handling of these cases. Similarly, the Secretary of Defense
will make available to the United States Attorneys-in.extraordinary
cases involving the military establishments a' member of  the .Judge
Advocate General’s Corps to assist and be associated with them in
the preparation and preéentatlon of these cases.

Form

Umted States Attomeys are reqneshad to iunmah the Depart.ment
with pertinent data regarding each delinquent against whom' prose-
cution has been instituted. Such dats should be forwarded on the
form, Report of D1sposxtmn of Selectxve Service vxolatlons (Appendlx,
Form 9). o :

. Depositlons. Subpoenas g

Attention is dlrected to ‘thh 'fact that' in severa} recent cases the
delinquent, who ¢laimed fo'bé a conscientious objector, has either se-
cured or attempted to secure, pursuant to Rule 17, Fed. Rules Crim.
Proc., an order to take the depositions of the members of ‘the' Presi-
dentml Appeal Borrd, Selective Service System, ‘or has served upbn
these officials or the Special Agent in Charge-of the local office of ‘the
FBI, or the Deputy Attorney General, or the United States Attor:
ney’s officé, & subpoens duces tecum thh & view to securihg a.gency
files concerning the delinquent. United States Attorneys are ré-
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quested to report such attempts to the Department immediately. In-
structions in each case will then be issued.

Registrars

It is believed that a substantial number of convictions for failure of
conscientious and religious objectors to register would be obviated if
the United States Attorneys were designated as registrars under the
Universal Military Training and Service Act to register persons who
had refused to submit themselves for registration. Under the pro-
visions of Section 1642.81 of the Universal Military Training and
Service Act, it appears that there is sufficient authority for United
States Attorneys or their assistants to act as such special registrars.

Additional authority for this action may be found in 28 U. S. C.
507. Therefore, in any pending religious objector cases in which
prosecution has been instituted, United States Attorneys and their
Assistants are authorized and directed to register any and all such
defendants at any time during the course of the prosecution when the
registrant either agrees to register or to furnish the information neces-
sary to complete such registration. If and when such registration is
effected, proper steps should then be taken to secure the dismissal of
the action. Every effort should be made to obtain registration of
men in this category whenever possible,

IMPORTANT DECISIONS

The following is a list of important decisions involving the admin-
istration and enforcement of the Universal Military and Service Act.

Constitutionality of the Act: United States v. Herling, 120 F. 2d
236 (C. A. 2); Dodee v. United States, 329 U. S. 338; Self v. United
States, 150 F. 2d 745 (C. A. 4) ; Humes v, Pescor, 148 F. 2d 127 (C. A.
8) ; T'atum v. United States, 146 F. 2d 406 (C. A.. 9).

Venue: United States v. Anderson, 828 U. S. 699; United States v.
Van Den Berg, 139 F. 2d 654 (C. A. 7); SAurin v. United States,
164 F.2d 566 (C. A.4), cert. denied 333 U. S. 837.

Second prosecution not double jeopardy: Goodrick v. United States,
146 F.2d 265 (C. A. 5).

Interference by force and violence: Bagley v. United States, 136 F.
2d 567 (C. A. 5) ; Burwell v. United States, 137 F. 2d 155 (C. A. 4);
Moore v. United States, 128 F. 2d 974 (C. A. 8); Helton v. United
States, 148 F. 2d 838 (C. A. 68), cert. denied 323 U. S. 765,

Counseling evasion: Bawley v. United States, 134 F. 2d 937
(C.A.4). :
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~Conspiracy to violate Acts. United Siates v.: O?Oonmll, 126 F. 2d
80T Q. A.2); 8inger. Umtedﬂmm,sﬂa U.i8.338..

Bribery of Selective Service officials: United Statea v. Kemler 133
F. 2d 235 (C. A. 1Y3 Cokién v. United;States, 144 F. 2d 984 (C. A. 9),
cert. denied 323 U. S, 797.

Sufficiency of Indictments:* United States v. Wernéoké, 188 F: od
561 (C. A. 7), cert, dehiéd 821 U. 8. 771; United Emm +’mgom,
148F.2d1 (C. A. 7), cert. denied 393 U. 8780 ;

. SLOT MACHINE ACT

Manufaocturers of and dealers in gamblm.g dev,wes having places of
business located in the State of Illinois should register and file
monthly reports, es required by 15 U. S. C. 1178, with the Attorney
General at the office of the United ‘States Attorney for the Northern
District of Xllinois,

Manufscturers of and dealers in ga.mblmg devmes havmg places
of business located, in “States” other than the Stats of Illinois should
file the required registration and monthly reports with the Attorney
General at the Department of Justice Building, Washington, D. C.

“The Director, Associate Director, Assistant to the Director, As-
sistant. Directors, inspectors, and agents of the ¥BI of the Department
of Justice are authorized and designated to make seizures of gamhlmg
~ devices under 15 U. S. C. 1177,

Other than the autherity granted in the preceding paragra.ph
United States Marshals are authorized and demgnated as the officers
to p,erform theé varigus duties with respect to seizures and’ forfeitures
of giambling devices under 15 U. 8. C, 1177 as ‘are imposed ‘upon
collectors of customs or any other persons with respect to the seizure
and forfeiture of -vessels, vehicles, merchandise, and ba.ggage under
the customs laws.

A “dealer” in gambling devices has been judicially interpreted to be
.one who buys and sells gnmblmg devices in the usual course of trade;
‘one who buys to sell again. Smith v. McGrath, 108 ¥ Sipp. 986;
United States. 900 Gamblmg waet, 108 F. Supp. 886, -

STBIKEBREAKERS, TRANSPOB’I‘ING

) Invest1gatlon of all cuses ansmg under 18 U 8. 'C. 1231 w1ll be
conducted by the FBI.

Complaintg of violations should be’ cIeared by Umted States At-
torneys through the Crlmmal Dlvismn. If fonowmg s report to the
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Departmént, any particular complaint appeéars to deserve a full inves-
tigation, the Criminal Division will arrange for it with the FBIL.

SUBVERSIVE ACTIVITIES

Espionage (18 U. S. C. 793, et seq.) ; Sabotage (18 U. S. C. 2151,
et seq.) ; Atomic Energy (42 U. S. C. 1801-1819) ; Treason (18 U. S. C.

2381) ; Misprision of Treason (18 U. 8. C. 2382) ; Sedition (18 U. S. C.
2387-2388) ; and kindred offenses.

Authorization of Prosecution

Except as hereinafter noted, the determination whether an arrest
should be made and prosecution instituted will be primarily the re-
sponsibility of the United States Attorney, subject to the approval
of the Department. The Atomic Energy Act of 1946 specifically
provides that the Attorney General shall authorize all prosecutions
‘thereunder; hence, this decision may not be made by United States
Attorneys. In addition, prior approval of the Attorney General is
necessary before prosecution may be instituted for sedition (18 U. S..C.
2387, 2388) and for violations of the Smith Act (18 U. S. C. 2385),
including conspiracies to commit the substantive offenses. Likewise
the United States Attorney should not decline prosecutxon of cases
in the aforementioned categories until the matter is submltbed to the
Department,

Reporting Vlolations

The EBI has been instructed that whenever it appears from infor-
mation in the possession of the Bureau that a violation of Federal law
may have been committed, the circumstances should be brought to the
attention of the United States Attorney without delay, for the pur-
pose of taking such action as he may deem advisable by way of prose-
cution or otherwise..

Prior Authorization for Prosecution. Espionage and Smith Acts

With respeéct to violations of 18 U. 8. C. 793, 794 and 18 U. S. C.
2381, 2382, prosecution should not be instituted without prior Depart-
mental approval except in the case of an emergency, such as the pos-
sible escape of prospective defendants or the causing of irreparable
damage if immediate action is not taken. In the absence of an emer-
gency, the United States _Attorney before taking action with respect
to any of the violations in the caption, with the exception of viola-
tions of 18 U.'S. C. 795-797, will first submit in writing to the Depart-
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ment, for its apppqysl hx}a moommnda@gns and the peasons thapafor
in, respect fo any prosecufive action, inclyding the spplication for
 gearch Waitants, WayTants of, arzests, or, the: presentation of, mdauce
to qgudge, Umted tataa Commmmner, qr to a grand jury.

Authoriﬁaﬁon in Emergency

lgf e;nergency; however, the Umged &s

auﬂ;o rizéd to take ,Bgcessary, a.ctmn as- may qppro;gmte,
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@és&mg instititéd by other agencies or private Titigants under laws
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to ]urm m proceedmgs mstmited under or aﬁectmg such laws '

Eeportang Informatnom to FBI
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Pubdlicity. No information should be given to the press or to anyone
else contérning any of the foregoing cases until after either a ‘com-
plaint has been filed with the United States Commissioner, or an
indictment has been found by the grand jury and‘made public. More-
over, even under such circumstances, only such information as is
limited to matters of public record should be made public.

Witnesses. Witnesses subpoenaed in any case involving security
matters shall not be released without the prior approval of the Depart-
ment of Justice until the procesding in which the witnessés have been
subpoenaed has been ¢oncluded. In any procedure relating to security
matters, United States Attorneys and their Assiétants are cautioned
that they are not to interview or subpoena confidential informants
of the FBI without prior consultation and consent of the Department
of Justice.

. Espionage :

Interpretatm With regard to espxonage wolatlons, it is noted
that the words “national defense” as used in former Section 31 of
Title 50 are similar to the words “common defense” as used in the
Constitution, Article I, Section 8, Clause 1, giving Congress the power
to provide for the common defense. It is a generic concept of broad
connotation, referring to the military and naval establishments and
related activities of national preparedness. The evil punished is
the obtaining or furnishing of the gunrded information either to the
hurt of the United States or to the gain of another nation. It is. not
necessary to- prove that the “advantage” to a foreign nation is an
advantage as against the United States and that the mformatlon
obtained was to be used to the injury of the United States. It is the
function of the court to instruct concernmg the kind of information
which is violative of this section and it is the function of the jury to
determine whether the information secured was of the defined kind.
Gorinv. United States, 812 U. 8. 19.

Further, with respect to espionage violations, the court, in United
States v. Heine, 151 F. 2d 813 (C. A. 2), cert. denied 828 U. S. 888,
placed a restrictive interpretation on the phrase #information relating
to the national defense.” 50 U. 8. C. 32 (1946 edition), does not. cover,
said the court, “information about all those activities which become
tnbuta.ry to ‘the national defense’ in time of war.” In this case the
court held it was “lawful to transmit any inforination about weapons
-and munitions of war which the semces had themselves made pubhc,
. . . and information which the services have mever thought .. .
necessary to withhold”. Although conceding that the definition of the
phrase as used by the Supreme Court in Gorin v. United States, supra,

October 1, 1953
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creates “s penumbna of same uncertainty,” the.court folt.the latter case.
contained nothing contrary to ite holding here. - Howevery it is note-.
worthy that .the' ¢ircuit: court. thought .it. necessary to explain:the
possible meonamtency between*ﬂ;e language of the Gorin.case and the
Heine case. ' . R

: Treason

' With mspecf, to treason the case of United States v. M, onti, 100 F,
Supp. 209, is. noteworthy in that it is the first tlme that a ‘defendayit
in g treason ¢ase confessed in open 'court to the crime of tpéeson 'I’hg
Constitution provides that there must be preserit thé testlmony of'two
witnesses to an overt act;or 8 canfession Joy the defendant in open
court. With respect to adhermg to enemies of the United States,
giving them:aid and comfort, it is: necessary that the United: States
actually be at war at the time the crime of treason is committed,
United States v. Pricke, 259 Fed. 678,

. There have been many trials by military tribunals of persons su.b]eet
to military jurisdiction én charges .amounting to treason, and a.
nuxnber of executions (see Ew parte Quirin, 317 U. 8. 1, 42, fn"14).

SUBVERSIVE ACTIVITIES CONTROL ACT .

"'The provmons of the’ Sub\fersive Actlvmes ‘Control’ Act of 1950
relatmg to reglstmtlon ahd annual reports of Communist organiza-
tions are contamed in 50 U. 8. C. 786-788. The administration of
the above sections’ of the Act is assigned to the Internal Security
Sectlon, irifinal Division, Department of Justice, The general régu-
Iations appIicable to the registration of Communist orgmizmons
dre ¢ontaired in 15 F.'R. 7011 (Octobér 20; 1950)

“ Before instituting’ grand jury proceiédings in' prosecutions under
this Aét, United States Attorneys shall obtain’an express suthotiza-
tion ﬁ‘om the Department 'I‘}us authorization may ‘be obtainéd by
telegraph or telephone in cases where time’ dOe‘a not pe'rmlif ﬂuthén-
zatlon by’ Teﬁter o

THREATENING COMMUNICATIONS

18 U.-8. C. 818, 876 and 3289 deal with thmtembgoommunmaticns
origintating in the United States. . Seetion' 3239. provides. that 'amy
defendant, tpon motion duly inade, has:the right to be tried in that-
district where the ‘communication was first placed in motiorn, that is;
il the muils or:ininterstate ‘commerca by any iieans whatsoever.
Therefore, unless axceptional circumstances necessitate different pro-
ceditré, prosecutions under these sections should be initiated in:the:
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district in which the threatening communication was mailed or
otherwise placed in interstate commerce.

Violations of Section 876 which involve (1) mailing of threats to
injure the person or property of any person, (2) mailing of threats to
kidnap any person, and (3) mailing of any demand or request for
ransom or reward for the release of any kidnapped person, should
be referred to the FBI. All other violations of this section should be
referred to the postal authorities.

For the meaning of “threat” in these sections see United States v.
Daulong, 60 F. Supp. 325, and United States v. Metzdorf, 252 Fed. 933.

TWENTY-EIGHT HOUR LAW

The Office of the Solicitor of the Department of Agriculture will
refer direct to the appropriate United States Attorneys cases involving
violations of the Twenty-Eight Hour Law (45 U. S, C. 71, et seq.),
except those which involve novel questions of law or policy. The
Office of the. Solicitor will submit to the United States Attorney a
copy of each report made by Agriculture’s inspectors relating to the
case, one copy each of every letter forwarded to and received from
the carrier, and an original and two copies of & proposed form of
complaint. In addition, the transmittal letter will recommend the
amount of the penalty which Agriculture believes should be exacted.
United States Attorneys may assume that the Criminal Division
approves the amount of the penalty recommended by the Department
of Agriculture unless advised to the contrary. Cases involving novel
questions of law or policy will be submitted to the Criminal Division.

No case shall be settled except upon the basis of the entry of a
judgment. Every judgment in favor of the Government must be in
an amount not less than the statutory minimum penalty of $100 for
each violation, in addition to costs to which the Government is entitled.

In construing the Twenty-Eight Hour Law the courts have held
that the word “knowingly” means simply “with knowledge of the
facts”, and that a carrier knowingly violates the statute when, with
knowledge of how long animals have been confined without rest,
feed, and water, it prolongs. the confinement beyond the statutory
limit. 8¢ ZLouis-S. F. B. Oo. v. United States, 169 Fed. 69; St.
Joseph 8. Y. Oo. v. United States, 187 Fed. 105; Oregon-Washington
R. & N. Co. v. United States, 205 Fed. 337; United States v. Illinois
Central R. Oo., 308 U. S. 239. They have construed the word “wil-
fully” under the Act to mean “intentionally”, “purposely”, or “volun-
tarily”.  United States v. Union Pacific B. Co., 169 Fed 65; United
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Stases v.: New York O..and H. R. B. .Co., 165 Fed, 888;. United:
States v. Atohison T. & S. F. R. Uo., 168 Fed. .160.: A. knowing
confinement becomes willful also, when it was due to a. cause which
ocould have been-anticipated or avoided by :the exercise of due.dili-
gence and foresight. . Boston & M. R. R. v. United States; 117 F.
2d 428; United States v. ARantio C. L. R. Co., 173 Fed. 764. ‘The
burden: of ' proof that the. overconfinemnent was not due to such: s
cause is-upon the carrier. Boston & M. R. R. v. United- States,
supra; New York C. & H. B. B. COo. v. United States, supra; United
States'v. Atchison T. & 8. F. R. Co., supra; Chicago & N. W. R.
Co. v. United States, 246 U. S, 512.

‘Where animals are loaded on a train at different times, a separate
penalty accrues when the statutory period for the animals first loaded
expires, and separate penalties accrue as the statutory period expires
with respect to the animals loaded at later periods. RBaltimore &
Ohio Southwestern Railway Company v. United States, 220 U. S. 94.

WHITE SLAVE TRAFFIC ACT

The White Slave Traffic Act makes it an offense knowingly to trans-
port any woman or girl in interstate or foreign commerce or in the
District of Columbia or in any territory or possession of the United
States for the purpose of prostitution, debauchery or for any other
immoral purpose. Commercialism is not essential to a violation of
the Act. Caminetti v. United States, 242 U. S. 470. However, as
a general rule prosecution should not be instituted in the so-called
“non-commercial” cases.

In view of the ruling of the court in Gebards v. United States, 287
T. 8. 112, if the evidence discloses that the woman or girl did nothing
more than acquiesce in her transportation by a man no prosecution
should be instituted against them for conspiring to violate the Act.
However, under certain circumstances involving more active partici-
pation than mere acquiescence and consent to her transportation, a
woman or girl may be guilty of conspiring with a man to violate
the Act. United States v. Holte, 236 U. S. 140.

As to specific cases, the Department must rely upon the discretion
of the United States Attorneys who have first-hand knowledge of
the facts and opportunity for personal interviews with the witnesses,
and who thus will be able to ascertain what circumstances of aggra-
vation, if any, attend the offense; the age and relative interest of
the parties, the motives of those urging prosecution, and what reasons,
if any, exist for thinking the ends of justice will be better served
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by.s prosécution under federal law than under the laws of the State
having jurisdiction. - - - . :

"As a-guide to the exercise of sound discretion in noncommercial
cases, copsideration may be given to prosecution in such cases as the-
fraudulent overreaching of previously chaste young women or girls,
or cases where State laws are inadequate, involving married women
with young children who are living with their husbands. Cases hav-
ing the appearance of blackmail should, as far as possible, be avoided.
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APPENDIX

Form 1. Authorization for Dismissal of Indictment and

Information
United States of America] File No.
va. Indictment No. -
Viol. ——

Authority is requested to:

(1) Dismiss Indictment [] Information [] in the above case.
(2) Write Attorney Qeneral for permission to dismiss.
Reasons
I have [] have not [] discussed this action with the investigating

agency.
Recommendation of investigating agency (if discussed) :
Dated —— (Signed) - -
Assistant U, S, Attorney
] L J » L * L ] ]

After discussing the proposed dismissal and the reasons therefor
with the Assistant U. S, Attorney assigned to the case, I concur []

disagree [].
Reasong oo -
Dated - (Signed) —
Assistant U. 8. Attorney aunthorizing
complaint
. » . . » * »

Upon consideration of the foregoing, authority to dismiss [] per-
mission to write Attorney General requesting authority to dismiss []
is granted ] denied [].

Dated - - (Signed) oo

Assistant U, 8. Attomey in charge of
Criminal Division; U. 8. Attorney

L . » * * * .

Note,—The purpose of this form is to provide a short form record of (1) dis.
missals and requests to the Attorney General to authorize dlsmissals; (2) the
reasons therefor; and (3) officials authorizing such dismissals or requests for
authbority to dismiss,

To be executed in duplicate; original to be preserved with the case file and
duplicate to be forwarded to Assistant Attorney Gemeral In charge of the
Criminal Divislon. Additional coples for retention by U. 8. Attorney's office
optional.

200115—54——2 (118)
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Form 5. Form of Libel of Information

In the District Court of the United States for the . ____..
District of o e g~ - Division.

____________________ Term, A. D,,19__
UNITED STATES OF AMERICA

No.

b4
Libel of information

O e e ot o e e i o

To The Honorable Judges of The United States District Court For

The _— ---- District of -
Now comes the United States of America, by -
United States Attorney for the ... District of .. ___ ,

and shows to the Court:

March 1, 1954
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and that my net- worth i8the sum of -..-___.v.--___-_--__.‘-__ Dollars
(€S- )o o ' o

I further say that my property consists of ____..________:. (home-
stead to be designated) . __.___________ ; that I am’ indebted
in the sumof e ___ Dollars ($ __________ ),
my prineipal creditors being __;;-; ___________ R

that any and all bonds and undertakings- for bail prevlonsly enbered
into by me a.nd remmnlng outstandmg are as follows: '

-~ ot oy g T e S ey e S e i S S e ot B

Sworn to and subscnbed before me this _______ ~dayof ____.__ R
19— y8t e -

Note.—The above forms for Appearance Bond and Justification of Surety
may be found in the Appendix of Forms of the Federal Rules of Criminal Pro-
cedure. On the Justlﬂcation of Surety Form, additional statements in justifi-
cation ‘bave been added. Acdordfngly, when a printed Justiﬂcatlon of Surety
torm is used, ‘another J\mﬂﬂmtlon of Surety should be added

Form 4. Aﬁdawt to Be Filed With All Oﬂem in Compromise

In the United States District Court, - .. Districtof . ___
The United St;tes of America ‘Bail Bond Judgment for$___.___.

Docket No. _<_..,Dated _____.____.

eoemyotal.

In support of my offer to compromise the above judgment agamst
me, T make the following answers and statements under oath: ™ '

1. Address 48 tine'ot sxgnxngﬁmd e
2. Present .addiess L uiool e SIS U KU S

- 3."Present accupation or. employment S PSP f iy

4. Do you still own the property listed on bond justification? ____

If not, how was title divested ¥ - oo ..

5. Da you own any other real estate? _Z_________ " TIf 80, howis

title held ? o o e

6. What is its assessed value? $..__.. Present market value? $...

~ 7. Desdription’ bf real estlte ownéd ‘(Homestead to be designated)

_______________

8. List all liens wgamst real estate, grvmg dabes, amounts -and

holders s ceocande e i b
9. Have you any interest in any real estate, the tltle of which.is
in the name of another? ___.____ If so, who holds the title

and what is your interest? . _______________________________
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10. Do you own any personal property other than implements: of
trade and/or household goods? —____.____ Stocks? ____.._. —

- Bonds? ..._.___ Other securities? __. e
11. Do you have a bank account? ______ What bank or banks? ___.._
Amount on deposit in checking account $---_..-______-_?.._..-
Savmgs account? @ e

12. What is your present average monthly income? $____________
13. What do you estimate your present net worth tobe? $_______..
14. Have you any estate in expectancy within the next five years?

e e o e e o e e o e - e -——

15. Have you disclosed all your assets, real and personal, whether
held in your name or not ¥ e

16. Give any other reasons why you think your offer should be

accepted :

I have made the above answers and statements voluntanly in sup-
port of my offer to compromise the above judgment, and I hereby
agree that any material false statement made by me will nullify and
void any action taken thereon by the Government.

- ———— —— .~ —

Subscribed and sworn to before me, this _._____.._________ day of
S, 3 19y B e

Notary Public
[sraL]

Form 5. Form of Libel of Information

In the District Court of the United States for the .- ____._..
District of . cmmmm ey e em -- Division.

- - Term, A. D.,19__
Untrep STATES OF AMERICA

No. - - —-
Iibel of information

e > o o i i S

To The Honorable Judges of The United States District Court For

The e oo District of
Now comes the United States of America, by . __________ s
United States Attorney for the ___ . ___ District of ... ,

and shows to the Court:
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1. That this libel ig'filetl by the United States of America and prays
seizure and condemnation of a certain article of food, as hereinafter

set forth, in: acqordance with the Federal Food, Drug, and Coamq:zc
Act (21 U. 8. C. 801 et seq.).

Q. Thet ool L Company shipped in
mterst.abe commerce from ..y e s to
.............. mmmy e e e mmg VAR e e ey
on or about ___ - 19__, an article of food consisting of

---~ cases, more or less, each. conta.m.mg -—-- cans of a food labgled
um - e ; SO —— :

3. That the aforesaid article was adulterated (misbranded) when
introduced into and,while in interstate commerce, within the mean-
‘mgofsa.;dAct,QllT S. C. 842 (a) (3),;nthnt1toonszstedm
‘whole or in part of a decomposed substance.*

4. That.the aforesmd grticle is in the posseesion of . S
2 B e - or elsewhere

_within the ]unsdmtlon of this Court. '

. 5. That by reason of the foregoing, the aforesaid art.lcle is beld

illegally within the jurisdiction of this Court, and is liable to seizure

and condemnation pursuant to the provisions of said Act, 21 U. S.C.

834.

WHEREFORE, libellant prays that process in due form of law
‘according to the course of this Court in cases of admiralty juris-
diction issue against the aforesaid article; that all persons having
any interest therein be cited to appear herein and answer the afore-
said premises; that.this Court decree the condemnation of the afore-
said ‘article and grant libellant the costs of this proceeding against
the claimant of the aforesaid article; that the aforesaid artxcle be
dasposed of as this Court may direct pursuant to the provisions of
said ‘Act; and tht, Libellant have such other and fur&er mhef s
the ‘case may require,

D&t&d: ‘T“'.‘"?‘."‘".P.-""‘;'-""’ 19"'

- UNrrep StaTES OF AMEEICA
By ....

vUn!ted States Attorney

*Where the selture fs predicated upon adulteration or miabranding while held for sale
after shipment in interstate commerce, the first lne of the paragraph should read: “That
the aforesald article was adulterated (misbranded) while held for nlo n.ﬂm lhipmcnt in
interstate commerce * * %"
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Form 6. Form of Claim

In the District Court of the United States for the . ___.___

District of - _______ R mmmmmneene Division.
______________ Term, A. D., 19_..
United States of America N
I!’ o ————————————— ’ ————————————
- Claim

Now appears before this Honorable Court « oo - oo ___ e
Company, a corporation duly organized and existing under the laws
of the State of . ____..______ , with its principal place of business
intheCity of oo ,State of oo , interven-

ing in this proceeding for the mberest of itself as owner of the ar-
ticle(s) above described, and makes claim to the said article(s) as
the same is attached by the United States Marshal for this district
under process of this Court at the instance of the United Stabes of
America, libelant ;

And smd clannant avers that it is the true and bona fide sole owner
of the said article and that no other person is the owner thereof
wherefore it prays to defend accordingly.

_______________ Co‘mphny
By: e ———
" Proctor for Clatment
Stateof . ______ -
Countyof - ________ }SS
________________________ , being duly sworn, deposes and says that
heisthe __._______ of s Company, the corpora-

tion which is described in and which executed the foregoing Claim;
that he has authority to act on behalf of the corporation in this matter
and that he signed said Claim pursuant to said authority; that he
has read said Claim and knows the contents thereof, and that the
same is true to the best of his knowledge, information, and belief;
and that he knows that the seal affixed to said Claim is the seal of
said corporation and was duly affixed as such.

- Yo o ot O b I A

Notary Public
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v Form -7, Form of .
CONSENT DECREE OF CONDEMNATION

In the stt-rmt Court of t.he Umted States for the m——— Dlstnct
of ceee .—~:Djvision.
caceececue Term, A. D, 19__
United States of America N _ . A
°. Ot mtimmg e — -

'Decree of condemnation.

- - o -

On ._.. i e ey 19._, a 11bel of information against the
Aabovp descnbed artlcle was filed in this Court on behalf of the United
States'of America by the United States Attorney and the Assistant
,Umted States Attorney for this district. The hbel alleges that the
article proceeded against is a food, which was slupM in interstate
commerce and is adulterated in violation of the Federal Food, Drug,
and Cosmetic Act (21 U. S, C. 343 (a) (3)). Pursnant to Monition
isgued by this Court, the Umbed States Marshal for this dxstnct seized
said article on. . ey 190 Theres.fter, SR ———
Company Of wens : mtarvenad
and filed . ola.lm to sald artque Claunant consents that a Decree, a8
prayed.: for in the l1b¢al, bn,,ﬂtgred condemmng the article, under
seizure, .

-, ‘The, cqurt bemg fully adv1sed in the prqnuses, it is on motmn of the
partxes hereto— .

ORDERED, ADJUDGED AND DECREED that. tb.g said artlcle
under seizure is adnltarated in violation of 21 U. S. C. 842 (2) (8),and

is therefore hereby. condemned pursun.nt to 21 U. 8.-C. 334 (a) ; and
it is further .
. ORDERED,, A:DJUDGED, AND DECBEED, pursuant to 21
U. 8. C. 334 (o), that the United States of America shall recover from
said Claimant court costs and fees, and.storage and other proper ex-
penses, as taxed herem, to wit, the sum of $_-.,...,.._..---, and . .

‘Clgimant having petitioned: t,h.ls Court that the condemned article
‘be delivered to it pursuant to 21 U. S. C. 384 (d), it is further

. ORDERED, ADJUDGED, AND DECREED that the United
States M.q,rsha.l for, this, dlst.rmt shall release said article from his cus-
tody to the custody of claimant for.the purpose of converting said
article into stock feed if claimant, within 20 days from the date of this
decree, (a).pays .in.full the aforementioned court:costs and fees, and
storage a.nd other: proper expenses of the proceedug herein, and (b)

,,,,
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executes and files with the clerk of this Court a good and sufficient
penal bond with surety in the sum of .o a_. Dollars
€. J— ), approved by this Court, payable to the United States
of America, and conditioned on the claimant’s abiding by and perform-
ing all the terms and conditions of this Decree and of such further
Orders and Decrees as may be entered in this proceeding; and it is
further

ORDERED, ADJUDGED, AND DECREED that:

1. After the filing of the bond in this Court, the claimant shall,
at its own expense, cause the article to be shipped to its plant at
When the article arrives at the
e —— e m e —cem— e plant, claimant shall give written notice to the
Station, Food and Drug Administration, Federal

Security Agency,
that the article has arrived and that claimant is prepared to convert
it into stock feed under the supervision of a duly authorized repre-
sentative of the Federal Security Administrator.

2, The claimant shall at all times, until the article has been re-
leased by a duly authorized representative of the Federal Security
Administrator, retain intact the entire lot of goods comprising the
article for examination or inspection by said representative, and
shall maintain the records or other proof necessary to establish the
identity of said lot to the satisfaction of said representative.:

8. The claimant shall not commence conversion operations until it
has received authorization to do so from a duly authorized representa-
tive of the Federal Security Administrator. 4

4. The claimant shall at no time, and under no circumstances what-
soever, ship, sell, offer for sale, or otherwise dispose of any part of
said article or of the article into which it is converted until a duly
authorized representative of the Federal Security Administrator ghall
have had free access thereto in order to take any samples or make any
tests or examinations that are deemed necessary, and shall in writing
have released such article for shipment, sale, or other disposition.

5. Within 80 days from the date of the filing of the bond in this
Court, claimant shall complete the process of converting said article

into stock feed at its - ooy coemcmoooem—n—my plant
under the supervision of a duly authonzed representative of the
Federal Security Administrator,

6. The claimant shall abide by the decisions of said duly authorized
representative of the Federal Security Administrator, which decisions
ghall be final. If claimant breaches any conditions stated in this
Decree, or in any subsequent Decree or Order of this Court in this pro-
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ceeding, claimant shall return the article immediately to the United
States Marshal for this district at claimant’s expense, or shall other-
wise dispose of it pursuant to an Order of this Court.

7. The claimant shall not sell or dispose of said article or any part
thereof in a manner contrary to the provisions of the Federal Food,
Drug, and Cosmetic Act, or the laws of any State or Territory (as
defined in said Act) in which it is sold or disposed of.

8. The claimant shall compensate the United States of America for
cost, of supervision at the rate of $_ . _____ per day per represent-
ative for each day actually employed in the supervision of the conver-
sion process, as salary oriwage; where laboratery work is necessary,
ut the rate of $______ r-+--=,por day per person for such laboratory
work; where subsistence ,expenses are incurred, at the rate of
. S per day per person for such subsu-xtence expenses.
Claimant shall also compensate the United States of America for nec-
essary traveling expenses and for any gther Tecessary expenses which
may be incurred in connection with the supervisory responsibilities
of said Federal Security Administrator.

9. If requested by a duly authorized.representative of the Federal
Security Admlmstrabor, clalmant shall furnish to said representative
duplicate copies of invoices of sale of the released article, or shall
furnish such other evidence of disposition as said representative may
request.

The United States Attorney for this district, on being advised by a
duly authorized representative of the Federal Secunty Administrator
that the condltidns of this Decree have been performed, shall transmit
such mformatlon to the Clerk of this Court, whereupon the bond
given in this proceeding shall be canceled and discharged; and it is
further

ORDERED, ADJUDGED AND DECREED that if the elaimant
does not avail itself of the’ opportunity to repossess the condemned
article in the manner aforesaid, the United States Marshal for this
district shall retain custody of sald article pending the issuance of an
order by this Court regarding its disposition; and it is further

‘ORDERED, ADJUDGED, AND DEGREED that this Court ex-
pressly retains jurisdiction to issue such further Decrees and Orders
as may be necessary to the proper disposition of this proceedmg, and
that should the claimant fail to abide by and perform all the terms and
eonditions of t.lns Decree, or of such further Order or Decree as may
be entered in this proceeding, or of said bond, then said bopd shall on
motion of the United States of America in this proceeding be forfelted
and judgment entered thereon.
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- i i, A O e i e o e o P S

United States District Judge
We hereby consent to the entry of the foregoing Decree.

Proctor for Claimant
Form 8. Form of Bond

In the District Court of the United States forthe ________________
District of o —___ y =m=mmm=mm-=- Division.

_______________ Term,,A. D., 19._
United States of America N ‘
L T Y mm e
1"
Bond

KNOW ALL MEN BY THESE PRESENTS: That ..________._
U , a8 Principal,and . ____
______________________________ , a corporation duly organized under
the laws of the Stateof _____________________ , and having a place of
business at o __ , a8 Surety, are held and
firmly bound unto the United States of America inthesumof ________
e e ($omccmmmmmeee o ) Dollars, for the
payment of which to the United States of America they bind them-
selves, their representatives, successors, and assigns, jointly and sev-
erally, firmly by these presents, '

WHEREAS,on o ,19, -___, a decree was entered
in the above-described proceeding, a copy of which Decree is hereto
annexed, marked Exhibit A, and made a part hereof;

NOW, THEREFORE, the condition of this obligation is such that
if the said Principal shall abide by and perform all the terms and con-
ditions of said Decree and of such further Orders and Decrees as may
be entered by the above-designated Court in this proceeding, then this
obligation shall become null and void; otherwise it shall remain in
full force and effect. . '

And the said Principal and Surety covenant and agree that, by en-
tering into and furnishing this Bond, they submit themselves, and
each of them, to the jurisdiction of the above-designated Court and
irrevocably appoint the Clerk of Said Court as their agent upon whom
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any papers affecting their liability on said Bond may be served, that
their liabi]ity on and under said Bond may be enforced on motion
made in and to said Court without the necessity of an independent
action, and that said motion and notice thereof may be served on the
said Clerk of said Court. ‘ -

Slgned with our hands and seals this _._________ e day of
___________________________ , 190 . L
BY oo
o Principal
BY oo e
‘ Surety
Attest: '
- T ety T v
Bond approved ___l_-....--..-..‘..___r’.i..___;.a_'_-___‘_a._--, 19,
| . Usuyo Stares Arromnex .
.............. Division e Distriét- of eme—————
4 S " —y 19--
Form 9 Report of Dlsposltlon of Selective Servxce onlations
Ummd states . ..'J.._.._'_—-....._'...__..__...-_-—"—_
Selective Service No _____________________
Violation ... oo demmiimn - o
Indictment or mformatnon filed - ... Ples __oooo i
Date of trial and result .-~ _____ Appeal noted _._._..
Salient facts and remarks _.._,_______-,__-__;.'_-;---_-_'__;_-_;-_;_.‘__
Respectfull'y, ‘
United States Attomey
Form 10. Report on Convicted Prisoner by Umted States Attorney
- Institution.. e oo -
Register NO. wccmeeee oo

This form is to be completed in triplicate; the yellow and blue copies
to be mailed to the Warden or Superintendent of the institution to
which committed, the white copy to be retained.

‘While this report is the only one which will be requested, the Board
of Parole will appreciate receiving a report of any later facts which
m.lght bear upon the case.

By Direction of the Attorney General.
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Name Age ... Offense oo
Alias ... - Date of sentence ——..____ e
Residence oo - Term imposed e
Citizen of - ce o Fine: (Committed or not) ____.
(County) (State) ‘
............................... Trial Judge -
(Post-office address)

Marital status _ oo ____ Court docket no, - oo ____
Defense Attorney -
Has appesal been filed ____._______ Date of filing ..

1. Did prisoner enter plea of Guilty or Not Guilty? .o —-_.

Maximum term possible oo __.
2. Is prisoner WANTED by you or other authorities, or for de-

8.
9. Against what persons should we be on guard for spurious offers

10.

portation? By whom? ¥or what{

. Give date and details of offense committed, including any

aggravating or mitigating circumstances. (Continue on sep-
arate sheet if necessary.)

. Co-defendants (if any) and sentences imposed.
. Was prisoner of assistance to the Government? Explain ____

. Has he ever been tried on probation? Where! With what

success?

. Do you regard prisoner as a menace to society, an habitual

criminal, an occasional offender, a victim of temptation, or a

mental case?
Who are known, or suspected to be associated with him in crime?

of employment, or misleading statements?
What reputable citizens or agencies have knowledge about the
prisoner’s family

11. Additional comment which shows the extent and intensity of

public injury, or other information of use to determine parole
TSR e

Your comment relative to Parole .o,
The Judge’s comment relative to Parole __._._.__________..__
Date _ e e
S Y G— ———

. United States Attorney.
City oo - -






