UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

)
UNITED STATES OF AMERICA, )
)
Plaintiff, )
) Case Number: 98-CV-583 (RWR)
V. )
) Judge Richard W. Roberts
ENOVA CORPORATION, )
) 2/24/99
Defendant. )
)

PLAINTIFF’'S MOTION
FOR ENTRY OF FINAL JUDGMENT

Pursuant to Section 2(b) of the Antitrust Procedures and Penalties Act (“APPA”), 15
U.S.C.A. 8 16 (b)-(h) (West 1997), Plaintiff United States moves for entry of the proposed Final
Judgment annexed hereto in this civil antitrust proceeding. The Final Judgment may be entered
at this time without further hearing if the Court determines that entry is in the public interest.
The Competitive Impact Statement (“CIS”) filed in this matter on June 8, 1998, explains why
entry of the proposed Final Judgment would be in the public interest. United States’ Certificate
of Compliance with the Provisions of the Antitrust Procedures and Penalties Act (“the Certificate
of Compliance”), setting forth the steps taken by the parties to comply with all applicable
provisions of the APPA and certifying that the statutory waiting period has expired, has been

filed simultaneously with this Motion.



l.
Background

The United States filed a civil antitrust Complaint on March 9, 1998, alleging that the
proposed merger of Pacific Enterprises (“Pacific) and Enova Corporation ("Enova") would
violate Section 7 of the Clayton Act, 15 U.S.C.A. § 18 (West 1997). The Complaint alleges that
Pacific is a California gas utility company and Enova is a California electric utility company, and
that this transaction would give the combined company ("PE/Enova") both the incentive and the
ability to lessen competition in the market for electricity in California. In particular, this
acquisition would give PE/Enova the incentive and ability to limit the supply of natural gas to
California electric power plants, raising their costs and the price California consumers pay for
electricity. The acquisition is thus likely to lessen competition substantially among providers of
electricity, and so violate Section 7 of the Clayton Act.

The proposed Final Judgment, filed at the same time as the Complaint, orders Enova to
sell all of its rights, titles, and interests in Encina and South Bay electricity generation facilities
located at Carlsbad and Chula Vista, California (the “Divestiture Assets”), to a purchaser or
purchasers acceptable to the United States in its sole discretion. Enova must complete the
divestiture as soon as practicable after receipt of all necessary government approvals, in
accordance with the procedures specified in the proposed Final Judgment. The Stipulation and
proposed Final Judgment also require Enova to ensure that until the divestiture mandated by the
proposed Final Judgment has been accomplished, the management of any electricity generating

facilities will be kept separate and apart from the management of Enova’s other businesses.



The United States and Enova have stipulated that the proposed Final Judgment may be
entered after compliance with the APPA. Entry of the proposed Final Judgment would terminate
this action, except that the Court would retain jurisdiction to construe, modify, or enforce the
provisions of the proposed Final Judgment and to punish violations of it.

.

Compliance with the APPA

The APPA requires a sixty-day period for the submission of public comments on the
proposed Final Judgment. 15 U.S.C.A. § 16(b). In this case, the comment period terminated on
August 17, 1998. The United States received two comments during this period on the proposed
Final Judgment, and has filed with the Court Plaintiff’s Response to Public Comments
(“Plaintiff’s Response”). The procedures required by the APPA prior to entry of the proposed
Final Judgment are completed. The Certificate of Compliance filed by the United States with
this Court simultaneously with this Motion demonstrates that all the requirements of the APPA
have been met. It is now appropriate for the Court to make the public interest determination
required by 15 U.S.C.A. 8 16(e) and to enter the Final Judgment.

1.

Standard of Judicial Review

Before entering the proposed Final Judgment, the Court is to determine whether the

Judgment “is in the public interest.” In making that determination, the Court may consider:

(1) the competitive impact of such judgment, including
termination of alleged violations, provisions for enforcement and
modification, duration or relief sought, anticipated effects of
alternative remedies actually considered, and any other
considerations bearing upon the adequacy of such judgment;



(2) the impact of entry of such judgment upon the public generally
and individuals alleging specific injury from the violations set
forth in the complaint including consideration of the public benefit,
if any, to be derived from a determination of the issues at trial.

15 U.S.C.A. § 16(e).

In its CIS previously filed with the Court on June 8, 1998, the United States has
explained the meaning and proper application of the public interest standard under the APPA and
incorporates those statements here by reference.

Similarly, in Plaintiff’s Response, filed with the Court on January 11, 1999, the United
States explained how the issues raised in the comments are not relevant to the Court's
determination that entry of the proposed Final Judgment is in the public interest. That
explanation is incorporated here by reference. There has been no showing that the proposed
settlement constitutes an abuse of the Justice Department's discretion or that it is not within the
zone of settlements consistent with the public interest.

V.
Conclusion

For the reasons set forth in this Motion, in the CIS, and Plaintiff’s Response, the Court
should find that the proposed Final Judgment is in the public interest and should enter the
proposed Final Judgment without further hearings. The Final Judgment will remedy the
anticompetitive effects of the challenged transaction by requiring the divestiture of the

Divestiture Assets. Therefore, the United States respectfully requests that the proposed Final

Judgment annexed hereto be entered as soon as possible.



Defendant has informed Plaintiff that Defendant consents to the entry of the Final
Judgment in this matter.

Respectfully submitted,

Jade Alice Eaton Date
D.C. Bar # 939629

Antitrust Division

U.S. Department of Justice

325 Seventh Street, N.W.

Suite 500

Washington, DC 20530

(202) 307-6316
(202) 616-2441(Fax)



UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

Civil Action No.

V.

ENOVA CORPORATION,
Defendant.
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FINAL JUDGMENT

WHEREAS Plaintiff United States of America (hereinafter "United States™), having filed
its Complaint herein on March 9, 1998, and Plaintiff and Defendant, by their respective
attorneys, having consented to the entry of this Final Judgment without trial or adjudication of
any issue of fact or law herein, and without this Final Judgment constituting any evidence
against or an admission by any party with respect to any issue of law or fact herein;

AND WHEREAS Defendant has agreed to be bound by the provisions of this Final
Judgment pending its approval by the Court;

AND WHEREAS the essence of this Final Judgment is divestiture of assets to ensure that
competition, as alleged in the Complaint, is not substantially lessened;

AND WHEREAS Plaintiff requires Defendant to make certain divestitures for the

purpose of remedying the loss of competition alleged in the Complaint;



AND WHEREAS Defendant has represented to Plaintiff that as to the divestiture ordered
herein Defendant will later raise no claims of hardship or difficulty as grounds for asking the
Court to modify any of the divestiture provisions contained below;

NOW, THEREFORE, before the taking of any testimony, and without trial or
adjudication or admission of any issue of fact or law herein, and upon consent of the parties
hereto, it is hereby ORDERED, ADJUDGED, AND DECREED as follows:

I. JURISDICTION

This Court has jurisdiction over each of the parties hereto and the subject matter of this
action. The Complaint states a claim upon which relief may be granted against Defendant under
Section 7 of the Clayton Act, as amended. 15 U.S.C.A. § 18 (West 1997).

1. DEFINITIONS

As used in this Final Judgment:

A "Acquire" means obtaining any interest in any electricity generating facilities or
capacity, including, but not limited to, all real property, deeded development rights to real
property, capital equipment, buildings, fixtures, or contracts related to the generation facility,
and including all generation, tolling, reverse tolling, and other contractual rights.

B. "California Generation Facilities" means (1) electricity generation facilities in
California in existence on January 1, 1998, excluding such facilities that are rebuilt, repowered,
or activated out of dormancy after January 1, 1998, as long as such rebuild, repower, or
activation out of dormancy project, if done by Defendant, begins within one year of purchase;
and (2) any contract for operation and sale of output from generating assets of the Los Angeles

Department of Water and Power ("LADWP").



C. "California Public Power Generation Management Services Contract” means a
bona fide contract for managing the operation and sale of output from California Generation
Facilities owned by a municipality, an irrigation district, other California state authority, or their
agents on January 1, 1998; provided, however, that a contract for managing the operation and
sale of output from generation assets of LADWP shall not be deemed a California Public Power
Generation Management Services Contract.

D. "Common Facilities" means those facilities associated with the generation assets
to be divested that are located on or near such assets, and that are necessary to the operation of
non-generating aspects of Enova’s electric business, including, but not limited to, the operation
of Enova’s distribution, transmission, and communications systems.

E. "Control" means to have the ability to set the level of output of an electricity
generation facility.

F. "Divestiture Assets" means the Encina and South Bay electricity generation
facilities owned by Enova at Carlsbad and Chula Vista, California, including, but not limited to,
all real property rights necessary to the operation of the facilities; buildings, generation
equipment, inventory, fixed assets and fixtures, materials, supplies, on-site warehouses or
storage facilities, and other tangible property or improvements used in the operation of the
facilities; licenses, permits (including but not limited to environmental permits and all permits
from federal or state agencies), and authorizations issued by any governmental organization
relating to the facilities, and all work in progress on permits or studies undertaken in order to
obtain permits; plans for design or redesign of these electricity generating assets; contracts

(including but not limited to customer contracts), agreements, leases, commitments, and



understandings pertaining to the facilities and their operations; customer lists, and marketing or
consumer surveys relating to these electricity generating assets; contracts for firm capacity and
energy of longer than three months relating to these assets; records maintained by Enova
necessary to operation of these assets; and all other interests, assets or improvements customarily
used in the generation of electricity at these facilities.

G. The terms "Enova" and "Defendant” mean Enova Corporation, a California
corporation headquartered in San Diego, California, and includes its successors and assigns, and
its parents, subsidiaries, directors, officers, managers, agents, and employees acting for or on
behalf of any of them.

H. The terms "Independent System Operator” or "ISO" mean an entity that operates
the intrastate gas transmission pipelines and related facilities of Pacific Enterprises. "Operates"
includes full operational and pricing control over all such facilities and total authority to
determine whether and how much capacity is available in the intrastate pipeline, whether
curtailment of transmission service is required on any part of that system, whose service is
curtailed, and the prices to be charged.

l. "Pacific" means Pacific Enterprises, a California corporation headquartered in
Los Angeles, California, and includes its successors and assigns, and its parents, subsidiaries,
directors, officers, managers, agents, and employees acting for or on behalf of any of them.

J. "Portland General Electric Contract" means the contracts, dated November 15,

1985, for 75 MW of firm capacity and associated transmission.



K. The terms "Auction Procedures™ and "California Auction Procedures” mean the
auction procedures set forth in a decision addressing Enova’s application under section 851 of
the California Public Utilities Code to divest the Divestiture Assets.

L. The term "Southern California™ means the counties in California currently served
by Pacific’s gas pipelines.

1. APPLICABILITY

A. The provisions of this Final Judgment apply to Defendant, its successors and
assigns, parents, subsidiaries, directors, officers, managers, agents, and employees, and all other
persons in active concert or participation with any of them who shall have received actual notice
of this Final Judgment by personal service or otherwise.

B. Enova shall require, as a condition of the sale or other disposition of all or
substantially all of its assets, or of a lesser business unit that includes Enova’s business of
intrastate transmission and retail distribution and sale of natural gas, that the transferee agree to
be bound by the provisions of this Final Judgment.

IV. DIVESTITURE

A. Defendant is hereby ordered and directed, in accordance with the terms of this
Final Judgment, and specifically in accordance with the schedule in this section, to divest the
Divestiture Assets to a purchaser or purchasers acceptable to the United States, in its sole
discretion. Purchasers whose bids are accepted by the United States under Section 1V(D)(3) will

be deemed acceptable.



B. Except as provided in Section VI, these divestitures shall occur through the
Auction Procedures and shall be subject to necessary approvals by the California Public Utilities
Commission ("CPUC") and other governmental authorities.

C. Defendant shall use its best efforts to accomplish the divestiture as expeditiously
as possible, but in any event within the schedule set forth in Section IV(E) below. These efforts
shall include, but are not limited to, making the necessary regulatory filings and applications in a
timely fashion and using its reasonable best efforts to obtain such approvals as expeditiously and
timely as possible.

D. Certain Conditions on the Auction Procedures.

1. Enova may reject any bid submitted by any party for all or part of the Divestiture
Assets if the bid offers consideration in an amount less than the book value of such assets as
reflected on the most recent regularly prepared balance sheet of Enova at the time the bid is
submitted; provided, however, that nothing in this section shall prevent the CPUC from setting a
minimum bid price or rejecting any bid on the basis of price or otherwise.

2. Enova may structure its requests for bids to require reasonable easements,
licenses, and other arrangements for the continued operation of Common Facilities by Enova.

3. Before Enova can accept a bid by a potential purchaser received under the
Auction Procedures with respect to any of the Divestiture Assets to be divested, the bid must be
screened by the United States as specified in this section. Enova shall provide to the United
States copies of all bids and any other documents submitted by any potential purchaser pursuant
to the Auction Procedures. The United States shall have thirty days from the date it receives a

copy of a bid to notify Enova that the potential bid is unacceptable with respect to any of the



Divestiture Assets specified in the bid; provided, however, the United States may extend the
thirty-day review period for any such bid for one additional thirty-day period by providing
written notice to Enova; provided further, in all cases the period for review of potential bids by
the United States shall expire no later than the earlier of five days prior to the date set by the
CPUC for submission of the proposed winning bid by Enova or the thirty-day period (with one
possible thirty-day extension) described above. If the United States does not notify Enova that a
proposed bid is unacceptable within the applicable time period specified above, the purchaser
making such bid shall be deemed acceptable by the United States with respect to all of the
Divestiture Assets specified in that bid. The United States shall base its review of all potential
bids screened pursuant to this paragraph solely on the criteria identified in Section 1\VV(1) of this
Final Judgment. The United States shall take all appropriate and necessary steps to keep the
information received pursuant to this section confidential.

E. Timing.

1. Enova shall submit applications for authorization and approval of the auctions
specified in Paragraph 1\VV(B) above for the Divestiture Assets no later than ninety days after
notice of entry of this Final Judgment.

2. Enova shall complete the sale of the Divestiture Assets as soon as practical after
the receipt of all necessary governmental approvals; provided, however, if the sale of any of the
Divestiture Assets is not completed within eighteen months after the date of the entry of this
Final Judgment, a trustee shall be appointed pursuant to Section VI of this Final Judgment to
effect the divestiture of any unsold assets; provided further, the United States may extend the

eighteen-month period by six months by serving written notice on Enova prior to the expiration



of the eighteen-month period; provided further, Enova and the United States may by mutual
agreement extend further the time in which any of the Divestiture Assets shall be sold.

F. In accomplishing the divestiture ordered by this Final Judgment, Defendant
promptly shall make known, by usual and customary means, the availability of the Divestiture
Assets. The California Auction Procedures shall be deemed to satisfy this requirement.
Defendant shall inform any person making an inquiry regarding a possible purchase that the sale
is being made pursuant to this Final Judgment and provide such person with a copy of this Final
Judgment. Defendant shall make known to any person making an inquiry regarding a possible
purchase of the Divestiture Assets that the assets defined in Section I1(F) are being offered for
sale. Defendant shall also offer to furnish to all bona fide prospective purchasers, subject to
customary confidentiality assurances, all information regarding the Divestiture Assets
customarily provided in a due diligence process except such information subject to attorney-
client privilege or attorney work-product privilege. Defendant shall make available such
information to Plaintiff at the same time that such information is made available to any other
person.

G. Defendant shall not interfere with any negotiations by any purchaser to employ
any employee of the Defendant necessary to the operation of Divestiture Assets.

H. Defendant, shall, at minimum, permit prospective purchasers of the Divestiture
Assets to have reasonable access to personnel and to make such inspection of the Divestiture
Assets, and any and all financial, operational, or other documents and information customarily

provided as part of a due diligence process.



l. Unless the United States otherwise consents in writing, the divestiture or
divestitures pursuant to this section, or by the trustee appointed pursuant to Section V1 of this
Final Judgment, shall include the Divestiture Assets as specified in this Final Judgment (though
not necessarily all to the same purchaser) and be accomplished by selling or otherwise conveying
the Divestiture Assets to a purchaser or purchasers in such a way as to satisfy the United States,
in its sole discretion, that none of the terms of any agreement between any purchaser and
Defendant give Defendant the ability unreasonably to raise the purchaser's costs, to lower the
purchaser's efficiency, or otherwise to interfere in the ability of the purchaser to compete
effectively in the provision of electricity in California; provided, however, the purchaser need
not continue operation of these assets.

V. ACQUISITION

A General Prohibitions.

1. Defendant is enjoined from acquiring California Generation Facilities without
prior notice to and approval of the United States. Such prior approval shall be within the sole
discretion of the United States.

2. Defendant is enjoined from entering into any contracts that allow Defendant to
control any California Generation Facilities without prior notice to and approval of the United
States. Such prior approval shall be within the sole discretion of the United States.

B. Limitations on Prohibitions.

1. Acquisition cap--Defendant may acquire or control California Generation
Facilities without prior approval of the United States if Defendant does not own or control, in the

aggregate, more than 500 MW of capacity of California Generation Facilities. The capacity of



Defendant’s existing nuclear generation assets are excluded from the calculation of whether the
500 MW cap has been reached so long as the prices Enova receives for electricity generated by
the existing nuclear generation assets are fixed by law or regulation. The Portland General
Electric Contract capacity (75 MW) shall be included in the calculation of whether the 500 MW
cap has been reached (reducing the total available to 425 MW), unless and until the Portland
General Electric Contract terminates or is divested. The capacity of the Divestiture Assets shall
be included in the calculation of whether the 500 MW cap has been reached, as long as
Defendant owns such assets.

2. Acquisitions above the cap--In any event, the Defendant may acquire or control,
California Generation Facilities in excess of 500 MW, subject to the prior approval of the United
States as provided in Paragraphs V(A)(1) and V(A)(2).

C. Exceptions.

1. Outside California--Defendant may own, operate, control, or acquire any
electricity generation facilities other than California Generation Facilities.

2. Cogeneration facilities--Defendant may own, operate, or control any cogeneration
or renewable generation facilities in California.

3. Tolling agreements--Defendant may enter into tolling and reverse tolling
agreements with any electricity generation facilities in California, provided Defendant does not
control such facilities; provided further, that all such tolling and reverse tolling agreements

include the following provision: "In accordance with the Final Judgment in United States v.

Enova Corporation, entered on [date], Enova’s successors and their affiliates shall not have any

ability to set the level of output of this electricity generation facility.”
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4, California Public Power Generation Management Services Contracts--
Defendant’s entry into California Public Power Generation Management Services Contracts is
not prohibited under Section V(A)(2) above, regardless of whether the contract allows for
Defendant to exercise control of such facilities, and such contracts shall not be included in the
calculation of whether the Acquisition Cap in Section V(B)(1) has been reached; provided
however, Defendant may not enter into California Public Power Generation Management
Services Contracts that allow the Defendant to exercise control of such facilities, without notice
to the United States.

5. Notification of California Public Power Generation Management Services
Contracts--Unless such transaction is otherwise subject to the reporting and waiting period
requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, 15
U.S.C.A. § 18a (West 1997) ("HSR Act"), for each California Public Power Generation
Management Services Contract it enters for which notice is required, Defendant shall provide
notice thereof to the United States as follows:

a. Notification shall be provided within five days of acceptance of the
contract, and shall include copies of all contracts, the names of the principal representatives of
the parties to the agreement who negotiated the agreement, and any management or strategic
plans discussing the California Public Power Generation Management Services Contract that
was the subject of the transaction.

b. This Section shall be broadly construed and any ambiguity or uncertainty

regarding the filing of notice under this Section shall be resolved in favor of filing notice.

11



D. Methods of Obtaining Prior Approvals and of Providing Notice--Defendant shall
obtain prior approval and provide notice by sending the required materials to Chief,
Transportation, Energy, and Agriculture Section, Antitrust Division, United States Department
of Justice, 325 Seventh Street, N.W., Suite 500, Washington, DC 20004.

E. Other Legal Requirements--Nothing in this section limits the Defendant’s
responsibility to comply with the requirements of the HSR Act, with respect to any acquisition.

VI. APPOINTMENT OF TRUSTEE

A In the event that Defendant has not divested all of the Divestiture Assets within
the time specified in Section IV of this Final Judgment, the Court shall appoint, on application of
the United States, a trustee selected by the United States to effect the divestiture of the assets.

B. At or anytime after the appointment of the trustee, if either party believes a
conflict may exist between this Final Judgment and an order of the CPUC relating to the
Divestiture Assets, that party may move the Court for a resolution of the conflict in light of the
status of any relevant CPUC proceeding and the purpose of this Final Judgment.

C. After the appointment of the trustee becomes effective, the trustee shall have the
right to sell the Divestiture Assets. The trustee shall have the power and authority to accomplish
the divestiture at the best price then obtainable upon a reasonable effort by the trustee, subject to
the provisions of Sections VI and V11 of this Final Judgment, and shall have such other powers
as the Court shall deem appropriate. Subject to Section VI(D) of this Final Judgment, the trustee
shall have the power and authority to hire at the cost and expense of Defendant any investment
bankers, attorneys, or other agents reasonably necessary in the judgment of the trustee to assist in

the divestiture, and such professionals and agents shall be accountable solely to the trustee. The

12



trustee shall have the power and authority to accomplish the divestiture at the earliest possible
time to a purchaser acceptable to the United States, in its sole judgment. Defendant shall not
object to a sale by the trustee on any grounds other than the trustee's malfeasance. Any such
objections by Defendant must be conveyed in writing to Plaintiff and the trustee no later than ten
calendar days after the trustee has provided the notice required under Section VII of this Final
Judgment.

D. The trustee shall serve at the cost and expense of Defendant, on such terms and
conditions as the Court may prescribe, and shall account for all monies derived from the sale of
the assets sold by the trustee and all costs and expenses so incurred. After approval by the Court
of the trustee's accounting, including fees for its services and those of any professionals and
agents retained by the trustee, all remaining money shall be paid to Enova and the trust shall then
be terminated. The compensation of such trustee and of any professionals and agents retained by
the trustee shall be reasonable in light of the value of the Divestiture Assets and based on a fee
arrangement providing the trustee with an incentive based on the price and terms of the
divestiture and the speed with which it is accomplished.

E. After the appointment of the trustee becomes effective, Defendant shall take no
action to interfere with or impede the trustee’s accomplishment of the required divestiture, and
shall use its best efforts to assist the trustee in accomplishing the required divestiture, including
best efforts to effect all necessary regulatory approvals. Subject to a customary confidentiality
agreement, the trustee and any consultants, accountants, attorneys, and other persons retained by
the trustee shall have full and complete access to the personnel, books, records, and facilities

related to the Divestiture Assets, and Defendant shall develop such financial or other information

13



relevant to the Divestiture Assets to be divested customarily provided in a due diligence process
as the trustee may reasonably request. Defendant shall permit prospective purchasers of the
Divestiture Assets to have access to personnel and to make such inspection of physical facilities
and any and all financial, operational or other documents and information as may be relevant to
the divestiture required by this Final Judgment.

F. After the appointment of the trustee becomes effective, the trustee shall file
monthly reports with Defendant, the United States, and the Court, setting forth the trustee’s
efforts to accomplish divestiture of the Divestiture Assets as contemplated under this Final
Judgment; provided, however, that to the extent such reports contain information that the trustee
deems confidential, such reports shall not be filed in the public docket of the Court. Such reports
shall include the name, address and telephone number of each person who, during the preceding
month, made an offer to acquire, expressed an interest in acquiring, entered into negotiations to
acquire, or was contacted or made an inquiry about acquiring, any interest in the Divestiture
Assets, and shall describe in detail each contact with any such person during that period.
Defendant may request that information in such reports that has been provided as confidential by
the Defendant be deemed confidential by the trustee. If the trustee does not deem the
information to be confidential, the information shall not be made public before Defendant has an
opportunity to seek a protective order from the Court. The trustee shall maintain full records of
all efforts made to divest these operations.

G. If the trustee has not accomplished the divestiture required by Section IV of this
Final Judgment within six months after the appointment of the trustee becomes effective, the

trustee shall promptly file with the Court a report setting forth (1) the trustee’s efforts to
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accomplish the required divestiture, (2) the reasons, in the trustee’s judgment, why the required
divestiture has not been accomplished, and (3) the trustee’s recommendations; provided,
however, that to the extent such reports contain information that the trustee deems confidential,
such reports shall not be filed in the public docket of the Court. The trustee shall at the same
time furnish such reports to Defendant and the United States, who shall each have the right to be
heard and to make additional recommendations. The Court shall thereafter enter such orders as
it shall deem appropriate to accomplish the purposes of this Final Judgment, which shall, if
necessary, include extending the term of the trustee’s appointment by a period requested by the
United States.

VIl. NOTIFICATION

Within two business days following execution of a definitive agreement, contingent upon
compliance with the terms of this Final Judgment, to effect, in whole or in part, any proposed
divestiture pursuant to Sections IV or VI of this Final Judgment, Defendant or the trustee,
whichever is then responsible for effecting the divestiture, shall notify Plaintiff of the proposed
divestiture. If the trustee is responsible, it shall similarly notify Defendant. The notice shall set
forth the details of the proposed transaction and list the name, address, and telephone number of
each person not previously identified who offered to, or expressed an interest in or a desire to,
acquire any ownership interest in the assets that are the subject of the binding contract, together
with full details of same. Within fifteen calendar days of receipt by Plaintiff of such notice,
Plaintiff may request from Defendant, the proposed purchaser, any other third party, or the
trustee, if applicable, additional information concerning the proposed divestiture and the

proposed purchaser. Defendant and the trustee shall furnish any additional information
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requested within fifteen calendar days of the receipt of the request, unless the parties shall
otherwise agree. Within thirty calendar days after receipt of the notice or within twenty calendar
days after Plaintiff has been provided the additional information requested from Defendant, the
proposed purchaser, any third party, and the trustee, if there is one, whichever is later, the United
States shall provide written notice to Defendant and the trustee, if there is one, stating whether or
not it objects to the proposed divestiture. If the United States provides written notice to
Defendant and the trustee that it does not object, then the divestiture may be consummated,
subject only to Defendant’s limited right to object to the sale under Section VI(C) of this Final
Judgment. Absent written notice that the United States does not object to the proposed purchaser
or upon objection by the United States, a divestiture proposed under Section 1V or Section VI
shall not be consummated. Upon objection by Defendant under the proviso in Section VI(C), a
divestiture proposed under Section V1 shall not be consummated. Provided, however, a
proposed divestiture pursuant to the Auction Procedures approved by the United States under
Section I1V(D)(3) of this Final Judgment shall be deemed acceptable to the United States under
this section.

VIIl. AEEIDAVITS

A. Within thirty calendar days of the filing of this Final Judgment and every forty-
five calendar days thereafter until the divestiture has been completed whether pursuant to
Section IV or Section VI of this Final Judgment, Enova shall, with respect to Divestiture Assets,
deliver to Plaintiff an affidavit as to the fact and manner of Defendant’s compliance with
Sections 1V or VI of this Final Judgment. Each such affidavit shall include, inter alia, the name,

address, and telephone number of each person who, at any time after the period covered by the
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last such report, made an offer to acquire, expressed an interest in acquiring, entered into
negotiations to acquire, or was contacted or made an inquiry about acquiring, any interest in the
Divestiture Assets, and shall describe in detail each contact with any such person during that
period. Each such affidavit shall also include a description of the efforts that Defendant has
taken to solicit a buyer for the Divestiture Assets and to provide required information to
prospective purchasers, including the limitations, if any, on such information.

B. For Divestiture Assets being sold using the California Auction Procedures, during
such Auction Procedures, submission of bids to the United States in compliance with Section IV
shall satisfy compliance with the required contents of the affidavits in Section VIII(A).

C. Within twenty calendar days of the filing of this Final Judgment, Defendant shall
deliver to Plaintiff an affidavit which describes in detail all actions Defendant has taken and all
steps Defendant has implemented on an on-going basis to preserve the Divestiture Assets
pursuant to Section X of this Final Judgment and describes the functions, duties and actions
taken by or undertaken at the supervision of the individuals described at Section X(J) of this
Final Judgment with respect to Defendant’s efforts to preserve the Divestiture Assets. Defendant
shall deliver to Plaintiff an affidavit describing any changes to the efforts and actions outlined in
Defendant’s earlier affidavits filed pursuant to this section within thirty calendar days after the
change is implemented. The United States shall take all necessary steps to keep the information
received pursuant to this section confidential.

D. Defendant shall preserve all records of all efforts made to preserve and divest the

Divestiture Assets.
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IX. EINANCING
Defendant shall not finance all or any part of any divestiture made pursuant to Sections
IV or VI of this Final Judgment.

X. PRESERVATION OF ASSETS

Until the divestiture required by the Final Judgment has been accomplished:

A. Defendant shall take all steps necessary to ensure that the Divestiture Assets will
be maintained and operated as an ongoing, economically viable and active competitor in the
provision of electricity; and that, except as necessary to comply with Sections X (B) to X (K) of
this Final Judgment, the management of any electricity generating facilities shall be kept
separate and apart from the management of Defendant’s other businesses and will not be
influenced by Defendant, and the books, records, and competitively sensitive sales, marketing
and pricing information associated with electricity generating facilities will be kept separate and
apart from that of Defendant’s other businesses.

B. Defendant shall use all reasonable efforts to maintain and increase sales of
electricity by the Divestiture Assets, and Defendant shall use reasonable efforts to maintain and
increase promotional, advertising, sales, marketing, and merchandising support for wholesale
electricity sold in California.

C. Defendant shall take all steps necessary to ensure that the Divestiture Assets are
fully maintained in operable condition and shall maintain and adhere to normal maintenance
schedules for the Divestiture Assets.

D. Defendant shall provide and maintain sufficient lines of sources of credit to

maintain the Divestiture Assets as viable, ongoing businesses.

18



E. Defendant shall provide and maintain sufficient working capital to maintain the
Divestiture Assets as viable ongoing businesses.

F. Defendant shall not, except as part of a divestiture approved by the United States,
remove, sell, or transfer any of the Divestiture Assets, other than sales in the ordinary course of
business.

G. Unless it has obtained the prior approval of the United States, Defendant shall not
terminate or reduce the current employment, salary, or benefit arrangements for any personnel
employed by Defendant who work at, or have managerial responsibility for, electricity
generating facilities, except in the ordinary course of business.

H. Defendant shall continue all efforts in progress to obtain or maintain all permits
necessary for operating their electricity generating capacity.

l. Defendant shall take no action that would jeopardize its ability to divest the
Divestiture Assets as viable, ongoing businesses.

J. Defendant shall appoint a person or persons to oversee the Divestiture Assets, and
who will be responsible for Defendant’s compliance with Section X of this Final Judgment.

K. Prior to the sale of Divestiture Assets, Enova shall not transfer any of the
Divestiture Assets to any affiliate not regulated as a public utility by the CPUC.

XI. COMPLIANCE INSPECTION

Only for the purposes of determining or securing compliance with the Final Judgment
and subject to any legally recognized privilege, from time to time:
A. Duly authorized representatives of the Plaintiff, including consultants and other

persons retained by the United States, upon written request of the Assistant Attorney General in
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charge of the Antitrust Division, and on reasonable notice to Defendant made to their principal
offices, shall be permitted:

1. Access during office hours of Defendant to inspect and copy all books, ledgers,
accounts, correspondence, memoranda, and other records and documents in the possession or
under the control of Defendant, who may have counsel present, relating to enforcement of this
Final Judgment; and

2. Subject to the reasonable convenience of Defendant and without restraint or
interference from it, to interview, either informally or on the record, its officers, employees, and
agents, who may have counsel present, regarding any such matters.

B. Upon the written request of the Assistant Attorney General in charge of the
Antitrust Division made to Defendant’s principal offices, Defendant shall submit such written
reports, under oath if requested, with respect to any matter contained in the Final Judgment.

C. No information or documents obtained by the means provided in Section VIII or
Section XI of this Final Judgment shall be divulged by a representative of the Plaintiff to any
person other than a duly authorized representative of the Executive Branch of the United States,
except in the course of legal proceedings to which the Plaintiff is a party, including grand jury
proceedings, or for the purpose of securing compliance with this Final Judgment, or as otherwise
required by law.

D. If at the time information or documents are furnished by Defendant to Plaintiff,
Defendant represents and identifies in writing the material in any such information or documents
to which a claim of protection may be asserted under Rule 26(c)(7) of the Federal Rules of Civil

Procedure, and Defendant marks each pertinent page of such material, "Subject to claim of
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protection under Rule 26(c)(7) of the Federal Rules of Civil Procedure,” then ten calendar days
notice shall be given by Plaintiff to Defendant prior to divulging such material in any legal
proceeding, other than a grand jury proceeding.

XIl. RETENTION OF JURISDICTION

Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Final Judgment to apply to this Court at any time for such further orders and directions as may
be necessary or appropriate for the construction or carrying out of this Final Judgment, for the
modification of any of the provisions hereof, for the enforcement of compliance herewith, and
for the punishment of any violations hereof.

XIl. TERMINATION AND MODIFICATION

A This Final Judgment will expire on the tenth anniversary of the date of its entry
unless the Final Judgment is terminated pursuant to Section XI111(B); provided, however, the
Final Judgment will terminate when the United States notifies Enova and the Court that Enova
has provided to the United States documentation sufficient to prove (1) that the merger between
Enova and Pacific identified in the Complaint has been terminated; or (2) that an Independent
System Operator has assumed control of Pacific’s gas pipelines within California in a manner
satisfactory to the United States. The United States shall, in its sole discretion, determine
whether the documentation proffered by Enova is sufficient.

B. After five years from the date it is entered, this Final Judgment shall terminate if
Defendant demonstrates to the Court that (1) it no longer owns any of its existing nuclear assets,
or (2) such assets are no longer in operation, or (3) the output of those nuclear assets is required

by law or regulation to be sold at a fixed price.
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C. Enova’s obligation to divest an asset shall terminate if any governmental
authority permanently revokes any license or permit necessary for the operation of such asset,
properly exercises power or eminent domain with respect to such asset, or enters into a
settlement agreement with Enova regarding the disposition of such asset to a third party.

D. Modification of Section V.

1. In the event that Defendant divests all of its existing nuclear generation assets, the
total ownership capacity limit in Section V(B)(1) of this Final Judgment will increase to 800
MW:; however, in no event shall the total ownership capacity limit in Section V(B)(1) exceed the
greater of 500 MW or 10% of Defendant’s total electricity retail sales.

2. In the event that Defendant’s total retail electricity sales at any point exceed 8,000
MW capacity, the total capacity ownership limit in Section V(B)(1) of this Final Judgment will
be increased up to 10% of such retail electricity sales.

XIV. EFFECT OF REGULATORY APPROVALS

The approvals by the United States required by this Final Judgment for sale of
Divestiture Assets are in addition to the necessary approvals by the CPUC or any other
governmental authorities for the sale of such assets.

XV. PUBLIC INTEREST

Entry of this Final Judgment is in the public interest.

Dated:

United States District Judge
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I hereby certify that | have caused a copy of the foregoing Plaintiff’s Motion for Entry of
Final Judgment to be served on counsel for Defendant and for Southern California Edison
Company in this matter in the manner set forth below:
By first class mail, postage prepaid:

Steven C. Sunshine

Shearman & Sterling

801 Pennsylvania Avenue, N.W.
Washington, DC 20004

J.A. Bouknight, Jr.

David R. Roll

James B. Moorhead

Steptoe & Johnson LLP

1330 Connecticut Ave., N.W.
Washington, DC 20036

“Is/”
Jade Alice Eaton Date
D.C. Bar # 939629
Antitrust Division
U.S. Department of Justice
325 Seventh Street, N.W.
Suite 500
Washington, DC 20530
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