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Chief, Litigation 111 Section
Antitrust Division

U.S. Department of Justice
450 5th Street NW, Suite 4000
Washington, DC 20001

USA

By email: ASCAP-BMI-decree-review@usdoj.gov

Re: American Society of Composers, Authors and Publishers (ASCAP)
Broadcast Music Inc. (BMI)
Antitrust Consent Decree Review

The Music Managers’ Forum thanks the United States Department of Justice for the opportunity
to contribute to the Review and we hope that by sharing some of the practices elsewhere in the
global marketplace we can be of assistance to the Department’s deliberations. Every US
songwriter and composer is subject to the practices of administration by collective management
organisations outside the USA. And it was the global network of these societies that brought
American music to audiences across the world. Authors writing music 1n countries outside the
USA depend upon the health and vigour of the American society licensing landscape for
continued protection of their rights and access to their revenues generated in the USA, just as

American writers depend upon the societies elsewhere. This is truly a global issue.

Introduction

The Music Managers Forum' was established in the United Kingdom in 1992. The MMF is the
largest representative body of artist managers in the world. The organization has over 400
members in the UK, representing more than 1,000 of the world’s most successful recording
artists. Our emphasis is on implementing positive actions to assist our members with a keen eye

on the next generation of entrepreneurs and innovators. The MMF provides a collective voice

1 http://www.themmf.net/about-us/
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bureau, NCB’ in Denmark, which administers multi-lateral mechanical licences on behalf of the
associated societies in the regions. In the United Kingdom, PRS for Music” which manages the
performing right, operates in tandem with the Mechanical Copyright Protection Society
(MCPS)" (which operates as an agency), and together they issue multi-lateral licences for the
reproduction right and the performing right. This collaboration between performance and
mechanical societies (the father of the pan-territorial arrangement for digital licensing which we
will touch upon below) is not viewed as anti-competitive because it is balanced by conditions

instituted in the 1970s"' by the Court of Justice of the European Union

The pan-European licensing framework for online music services was facilitated by these
European judicial rulings. The so-called GEMA case decisions were designed to temper the
market power of the German society, which by implication affected all European societies.
These conditions allow EU society members to withdraw from their local society certain
categories of exploitation. This dilutes the monopolistic effect in the individual territories in the

European Union Member States where the societies operate - Europe 1s not a federal system.

Some 300 plus digital music services are operating across the European Union licensed in a
manner that enable music services to acquire both the performing and the reproduction right. In
2005, the European Commission issued a Recommendation” to Member States that multi-
territory music licences should be granted without going through the network of reciprocal
representation agreements — justified upon the policy aim of granting right owners more

licensing choices.

A collective of independent music publishers and European CMOs have been granting multi-
territory licences for online music from a series of collaborative non-profit entities set up
specifically for the purpose of granting on-line and mobile licences throughout the EU. These
collaborative entities include:

- IMPEL - licensing of Anglo-American repertoire owned by independent music

publishers on a pan-European basis -

7 https://www.ncb.dk/

8 STIM in Sweden, TONO in Norway, STEF in Iceland, TEOSTO in Finland and KODA in Demark

? http://www.prsformusic.com/aboutus/Pages/default.aspx

10 http://www.prsformusic.com/creators/memberresources/MCPSroyalties/Pages/MCPS.aspx
1 Ccase C-125/78 GEMA v Commission (1979)

12 Recommendation 18th October 2005

5


















Music Managers Forum (UK) Ltd, 41 Tileyard Studios, London, N7 9AH / www.themmf.net / 02077005755 webbo@themmEnet

are issued, the lack of common work identifiers between publishers and the CMOs complicates
revenue allocation, erodes transparency and works against the rationale of granting authors any

right to protection and remuneration in national legal regimes.

The right allow partial rights withdrawal (or partial assignment) is not required in the USA.
There 1s not a single choice in the market for performing right societies, as in most other
countries, there are four to choose from. The USA is a single market and any member can
escape from membership as they have a choice of society in which to entrust their rights. Tariffs
are set nationally. Furthermore many music publishers are already members of all four societies,
because the choice made by a writer as to the society to which they wish to entrust their rights
must be accompanied by the membership of the music publisher to whom the particular writer is

contracted.

6. Expedited Arbitration:

In countries outside the USA, there is government oversight of CMO activities to varying
degrees. In many countries accounts must be submitted to government and on occasion’s so

must tariffs'”. Arbitration is a common feature of dispute resolution.

In the United Kingdom dispute resolution of CMO tariff matters is the preserve of the
Copyright Tribunal®. The Tribunal is established by the Copyright Designs and Patents Act of
1988"”. The Tribunal currently has a Chairman, two deputy Chairmen and 8 “ordinary
members”. Individual proceedings are considered by a Chairman and two or more “ordinary
members”. The Tribunal has recently instituted a fast track procedure for consideration of lower

costs hearings to streamline proceedings and make them more affordable.

From our perspective the expense of the current US Rate Court system seems unfairly to burden
two of the four societies. This expense is disproportionately borne, by the society for each and
every case, whereas a licensee bears only their own costs. It is also our understanding that there

1s no compulsion for either party to make an application to the rate Courts. As no interim

* For a more comprehensive view of the various regulatory systems we would direct the Department to CISAC,
the global regulatory body of the world’s CMO network
http://www.cisac.org/CisacPortal/security.do;{sessionid=844E56487DBDC28356FEEF9ECCI00FB6 ?method=bef
oreAuthenticate

2 http://www.ipo.gov.uk/ctribunal.htm

39 CDPA 1988 Chapter VI ss 116-s135 and Chapter VIl ss 145 to 162
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