UNI TED STATES DI STRI CT COURT
NCRTHERN DI STRI CT OF | OMA
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Plaintiff, Cvil Action No. C94-1023
V. Hon. M chael J. Mell oy
MERCY HEALTH SERVI CES and

FI NLEY TRI - STATES HEALTH
GROUP, 1 NC.,

OPPQCsI Tl ON TO DEFENDANTS'
MOTI ON FOR ORDER TO COWPEL
THE PRODUCTI ON OF DOCUMENTS
FROM PLAI NTI FF

Def endant s.

N N N N N’ N N N N N N

Def endants have noved for an order regardi ng Docunent
Requests 4, 7, and 13 to which the United States | odged
objections. The United States opposes Defendants' Mtion For An
Order To Conpel The Production O Docunments From Plaintiff on the
grounds that: (1) the notion is now noot as to Requests 4 and 7
as a result of discovery conferences held subsequent to its
filing; and (2) the only docunents sought by Request 13 that are
still at issue are not relevant to this action (nor likely to
|l ead to the discovery of admi ssible evidence) and, in any event,
are protected fromdi scovery by the intragovernnental
del i berative process privilege.

In support of its opposition, the United States submits this
Menorandum the Declaration and Claimof Privilege of Robert E
Litan, and the Declaration of Gregory S. Vistnes.

| . DEFENDANTS MOTION TO COWPEL IS MOOT AS TO
REQUESTS 4 AND 7

As to Requests 4 and 7, defendants have in correspondence



and their noving papers limted the original requests to
docunents on which an expert witness relies in formng the
expert's report, thereby neeting the United States' objections.
The parties have identified expert witnesses and agreed to a
timetabl e for exchange of expert reports. |In accordance with
Fed. R Cv. P. 26(a)(2)(B), the United States will produce (as
it would have without regard to the instant notion) docunents
considered by its expert witness on the date schedul ed for
production of the report, to the extent such docunents have not
previ ously been produced. W understand defendants agree that
their notion is nmoot in light of this contenpl ated discovery.
1. THE ONLY DOCUMENTS STILL AT | SSUE ARE NOT

RELEVANT TO THI S LAWSU T AND, | N ANY EVENT,

ARE PROTECTED FROM DI SCOVERY BY THE
| NTRAGOVERNIVENTAL DELI BERATI VE PROCESS PRI VI LEGE

A Backgr ound
On Septenber 15, 1993, the Antitrust Division joined with

the Federal Trade Commi ssion in issuing Statenments of Antitrust
Enforcenent Policy in the Health Care Area ("Policy Statenents")
regarding "their antitrust enforcenent policies regarding nergers
and various joint activities in the health care area." Exhibit

1: Policy Statenents at 1. "The policy statenents give health
care providers guidance in the formof "antitrust safety zones,
whi ch describe the circunstances under which the Agencies wll

not chall enge conduct as violative of the antitrust |laws as a

matter of prosecutorial discretion. " 1d. at 1-2 (enphasis

supplied). The first safety zone applies to hospital nergers



satisfying certain criteria.

Def endant s’ proposed transaction does not fall within the
safety zone for hospital nergers, and defendants have so
sti pul at ed.

B. Scope O Perm ssi bl e Di scovery

Despite these facts, defendants seek the docunents in order
purportedly to identify the "reasons" for the safety zone,
apparently in the hope of questioning the governnent's choice of
safety zone standards that, on their face, exclude defendants’
hospitals. |In other words, defendants seek, in essence, to
chal | enge the governnent's exercise of prosecutorial discretion
in bringing this case. Defendants would have this Court sanction
a line of discovery (and presumably a later |ine of evidence and
argunent) that are irrelevant to the key issue the Court nust
ultimately decide in this |lawsuit: whether the defendants’
proposed "partnership" is legal or not under applicable antitrust
principles and precedent.

That the defendants did not plead any defense related to the
governnment's exercise of prosecutorial discretion nor chall enge
the allegations of the Conplaint under Fed. R Cv. P. 11
underscores that the legality of the defendants' proposed
partnership -- and not the government's decision to challenge it

-- is the only issue in this lawsuit.* Thus, the docunents

! Even if defendants had made such allegations, it is well

settled that exercises of prosecutorial discretion are, for the
nost part, not judiciable. Wayne v. United States, 470 U S. 598,
607 (1985). Discovery should not be permtted under these
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requested are beyond the scope of discovery, because they are not

"relevant to the subject matter involved in the pending action,
." nor reasonably likely "to lead to the di scovery of

adm ssible evidence." Fed. R Cv. P. 26(b)(1).

C. Deli berative Process Privilege

Def endants have limted Request 13 fromits previously broad
scope. ? Def endants now seek three categories of docunents
related to the safety zone for certain hospital nergers set forth
in the Policy Statenents: (1) Senior Oficials' Conmunications;
(2) "Post-decisional"” docunments which reflect "summari es,

comments, investigations, explanations, interpretations,

circunstances. United States v. Jacob, 781 F.2d 643, 646-47 (8th
Cr. 1986) (rejecting request for discovery).

2 Defendants originally sought all docunents relating to

the "establishnment” of the safety zone for hospital nergers or
"utilized in determning" the safety zone. That request focused
solely on pre-decisional docunents and unquestionably invaded the
i ntragovernnental deliberative processes of the Antitrust
Division. The United States objected on the grounds of rel evance
and privil ege.

In a July 12, 1994 letter, defendants appeared to limt the
request in certain respects and expand it in others. Exhibit 2.
Primarily, defendants seened to be suggesting that they woul d
shift the focus of the request to post-issuance docunents. On
July 29, 1994, the United States offered to consider the nodified
request wi thout requiring defendants to file a new pl eadi ng, but
sought assurances from defendants that the request was properly
understood and sone articulation of the possible relevance of the
request .

Def endants did not respond. |nstead, on August 2, they
filed their Second Request For Production O Docunents, seeking
docunents issued after issuance of the Policy Statements. In a
brief telephone conference call on August 3, they refused to
articul ate any grounds for rel evance of this category of
docunents and advised the United States that they would file a
Motion To Conpel. The tinme for responding to the Second Request
For Production O Docunments has not yet expired.
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applications, analysis or inplenmentation of" the safety zones;
and (3) Nunerical data and tabul ations.

The United States does not have any docunents responsive to
defendants' first request for "Senior Oficials" Comunications."”

As to the second, the United States has agreed to produce
publ i shed speeches from Antitrust Division officials issued after
t he i ssuance of the Policy Statenments. The only other arguably
responsi ve docunent is a draft docunent that was prepared
cont enpor aneously with devel opnent of the safety zones, but which
for the reasons set forth in footnote 5 belowis protected by the
del i berative process privilege.

Finally, the United States opposes production of the third
category of docunents, nanely, those described by defendants as
"all tabul ations, accunul ations of data, and other statistical or
numerical information. . . ." Defendants' Menorandum In Support
at 6. Such material is not relevant to this case. Mreover, it
is protected fromdiscovery by the intragovernnental deliberative
process privilege, as set forth in the Declaration and C ai m of
Privilege of Acting Assistant Attorney CGeneral Robert E. Litan,
which is attached as Exhibit 3.°

® Exhibit 3 resolves defendants' procedural argunents

regardi ng invocation of the privilege. Defendants' Menorandum In
Support at 9-11. Defendants are not entitled to a schedul e of
docunents w thhel d because to do so discloses information that
the privilege was intended to protect. EPA v. Mnk, 410 U S. 73,
93 (1972) (recognizing that the court should guard agai nst
erodi ng the purposes of the privilege during the process of
evaluating its applicability). The United States has,
accordingly, submtted a Confidential Schedule of Docunents in
canera for the Court's review only.
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I n opposing disclosure of the requested docunents, the
United States cautions that defendants' argunents regarding
t abul ati ons, accunul ati ons of data, and other statistical or
nunerical information are not supported by the rel evant casel aw.
Thus, despite defendants' argunents to the contrary, the
del i berative process privilege protects fromdi scovery factua
material which is intertwned with the policymaki ng process.
Mnk, 410 U.S. at 92. Indeed, in certain instances, the
del i berative process privilege protects nenoranda of a purely

factual nature. Brockway v. Dep't of Air Force, 518 F.2d 1184,

1193 (8th G r. 1975). The privilege protects the process of

separating significant facts fromthe insignificant. Mapother v.

Departnent of Justice, 3 F.3d 1533, 1538-39 (D.C.Cir. 1993). The

United States may wi thhold factual information where, as here,
its disclosure wll expose the author's thinking as to which

facts were relevant. Providence Journal Co. v. Dep't of the

Arny, 981 F.2d 552, 562 (1st Cir. 1992).*

* Defendants cite two cases regardi ng production of factual

mat eri al which do not apply to the facts of this case. In
Pacific Ml asses Co. v. NLRB, 577 F.2d 1172, 1183 (5th Gir.

1978), the NLRB had conpiled a "statistical report which contains
no subj ective conclusions, and, as a result, nust be considered
"purely factual' in nature."” The report was not part of a

del i berative process, such as that involved in devel oping the
Policy Statenents at issue here. Simlarly, in Assenbly of
California, 968 F.2d 916 (9th G r. 1992), the data at issue was
census data, not factual information gathered and anal yzed by
governnental officials during the course of their deliberations.
Di sclosure of the data at issue in that case, in contrast to

di scl osure of that at issue here, would not have "enabl e[d] the
public to reconstruct any of the protected deliberative process.
ld. at 922.




The Declaration and Claimfor Privilege establishes that al
ni ne docunents on the Confidential Schedule fall squarely within
the deliberative process privilege. They were created during the
prosecutorial and policy deliberations |eading up to publication
of the Policy Statenents and safety zones. As denonstrated in
the Declaration of Gegory S. Vistnes, which is Exhibit 4 to this
Menmorandum all nunerical data and tabul ations reflect the
process of separating significant facts frominsignificant ones,
Mapot her, 3 F.3d at 1398-99. Disclosure of that data wll thus
di scl ose the thinking of the Division's attorneys and econom sts

as to which facts were relevant. Providence Journal, 981 F.2d at

562. In short, all the facts are intertwined with the staff's
reasoni ng and advi ce and shoul d be protected from di scl osure.

Mnk, 410 U. S. at 93.°

® The deliberative process privilege also protects from

di scl osure the draft docunent (nunber 8 on the Confidenti al
Schedul e) that could have devel oped, but did not, into an
expl anation of the Policy Statenents.

Agencies are, and properly should be, engaged
in a continuing process of exam ning their
policies; this process will generate

menor anda cont ai ni ng recomrendat i ons whi ch do
not ripen into decisions; and the | ower
courts should be wary of interfering with
this process.

NLRB v. Sears, Roebuck, 421 U.S. at 151 n.18. The factua

di scussion in that draft docunment is intertwwned with the staff's
reasoni ng and advi ce, was not dissem nated to the public, and was
not adopted as an official explanation. In short, the docunent
was part of the deliberative process.

A simlar docunent, not described in the Confidenti al
Schedul e, was prepared by the Federal Trade Comm ssion ("FTC").
The Antitrust D vision has referred that docunent to the FTC for
its evaluation of whether it is privileged. G ven the expedited
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The Court nust al so consider the context of the creation of

t he docunents at issue in applying the foregoing principles.

NLRB v. Sears, Roebuck & Co., 421 U. S. 132, 138 (1974). The
docunents sought by defendants relate to prosecutorial guidelines
applicable to an industry "in a tine of trenendous change."
Exhibit 1 at 1. They were devel oped by staff attorneys and
econom sts of the Antitrust D vision of the Justice Departnent
solely to aid the Assistant Attorney Ceneral in charge of that
Division in deliberating on the question of whether to devel op a
safety zone for hospital nergers and to decide the standard for
that safety zone. As such, they should be protected from

di scl osure.

CONCLUSI ON

For the foregoing reasons, the United States respectfully

requests that the Court deny Defendants' Mdtion To Conpel .

DATED: August 9, 1994 Respectfully subm tted,

briefing schedule on this issue, and the |ack of relevance in any
event of the docunent, we ask the Court's indul gence with regard
to this docunent. The FTC, an independent agency, shoul d be

gi ven the opportunity to review the docunent for privilege or

ot her grounds for nondi sclosure, in the event the Court were to
rule that these docunents are otherwise within the scope of
perm ssi bl e di scovery.



St ephen J. Rapp

United States Attorney Mary Beth M Cee
Eugene D. Cohen
By: Richard S. Martin
Lawr ence D. Kudej Jessica N. Cohen
Assi stant United States Attorney U S. Departnent of Justice
Northern District of |owa Antitrust Division
P. 0. Box 74950 555 4th Street, N.W
Cedar Rapids, lowa 52407 Room 9901
Tel : (319) 363-0091 Washi ngton, D.C. 20001
Fax: (319) 363-6110 Tel : (202) 307-1027

Fax: (202) 514-1517



UNI TED STATES DI STRI CT COURT
NCRTHERN DI STRI CT OF | OMA
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Pl aintiff, GCvil Action No. C94-1023
V. Hon. M chael J. Mell oy
MERCY HEALTH SERVI CES and
FI NLEY TRI - STATES HEALTH
GROUP, I NC.,

Def endant s.

N N N’ N’ N N N N N N N

DECLARATI ON AND CLAIM OF PRI VI LEGE

|, ROBERT E. LITAN, state as foll ows:

1. | amthe Acting Assistant Attorney General for the
Antitrust Division of the United States Departnent of Justice
("Antitrust Division"). The statenents nmade herein are based
upon ny personal know edge and i nformati on obtai ned during the
course of ny official duties.

2. | amfamliar with the docunent requests served on
plaintiff, the United States of Anmerica, by the defendants in the
above-capti oned case, as anended by defendants' nenorandumin
support of their Mtion to Conpel, seeking docunents related to
the Safety Zone for hospital nergers contained in the Statenents
of Antitrust Enforcenment Policy in the Health Care Area, issued
by the Departnment of Justice and the Federal Trade Conm ssion on
Septenber 15, 1993 ("Policy Statenents").

3. Def endants have noved for the Court to conpel

-10-



production, anong ot her docunents, of all tabulations,
accunul ati ons of data, and other statistical or nunerical
information relating to the safety zone for hospital nergers
contained in the Policy Statenments. The Antitrust D vision has
conducted a search of its files and has | ocated ni ne docunents
that arguably fall within that category. Eight of these
docunents are described in the confidential Schedule to this
Decl aration, which will be submtted to the Court in canera. |
have reviewed the 8 docunents and the attached Decl arati on of
Gregory S. Vistnes and determ ned that the 8 docunents shoul d be
wi t hhel d under a claimof intragovernnental deliberative process
privilege. (The ninth docunent is a docunent of the Federal
Trade Conmi ssion; therefore the Division has referred that
docunent to the Conm ssion to determ ne whether it has any
privilege to assert regarding its discovery.)

4. The ei ght docunments referred to in paragraph 3 above
contain anal yses of and recommendati ons by Antitrust D vision
econom sts and attorneys to their superiors during the
del i berations |eading up to issuance of the Policy Statenents.
These docunents reflect the deliberations, considerations,
anal yses, and recommendations of Antitrust Division staff and
officials concerning the enforcenent of the antitrust laws. To
the extent there is factual material contained in these
docunents, the facts were deliberately selected froma great
vol unme of potentially relevant facts; they reflect the thought

processes of Antitrust Division staff and officials as to the
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types of facts relevant to possible prosecutorial decisions and
antitrust enforcenent policy, and the facts are inextricably
intertwned with the authors' anal yses and reconmendati ons.

5. One of the primary responsibilities of the Antitrust
Division is to detect and prosecute violations of the federal
antitrust laws. Effective discharge of that responsibility
depends upon fornul ati on and i npl enentati on of sound poli cies.
In order to ensure effective and sound policy-nmaking, the staff
and officials of the Antitrust Division nust remain free to
engage in a candid exchange of views concerning proposed
policies. Such exchanges are severely curtailed when their
contents are subject to public scrutiny during the policy-nmaking
process or thereafter.

6. The ei ght docunments referred to in paragraph 3 above
reflect the deliberative processes of the Antitrust Division.
have determ ned that disclosure of the advice, opinion, facts,
and recomendati ons contained in those docunents woul d inhibit
t he frank exchange of information and i deas anbng Antitrust
Division officials and staff in the course of their predecisional
del i berati ons concerni ng enforcenent and policy decisions. |If
these officials and staff anticipate subsequent disclosure and
inquisition regarding their views, they will be inclined to
tenper candor and to restrict advice wth resulting detrinment to
t he policy-maki ng process, enforcenment of the antitrust |aws, and
the public interest. Accordingly, | claimthe intragovernnental

del i berative privilege for the eight docunents identified in
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par agr aph 3 above.

7. In accordance with 28 U S.C. § 1746, | certify under
penalty of perjury that the foregoing is true and correct to the
best of ny know edge, information and belief.

Signed this day of August, 1994.

ROBERT E. LI TAN
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CONFI DENTI AL SCHEDULE OF DOCUMENTS TO
DECLARATI ON AND CLAI M OF PRI VI LEGE OF
ROBERT E. LI TAN

1. A 29-page draft paper discussing possible safe harbor
for small hospitals in rural areas. The paper textually cites
statistical information to support the analysis and refers to
attached maps to support its analysis. The maps anal yze the
geographic distribution of hospitals of certain sizes. The paper
al so discusses and refers to an attached table froma publication
that summarizes and coments on ot her published cost studies.

2. A two- page May 25, 1993 draft paper discussing possible
safe harbor for hospital nergers. The paper textually cites
statistics, including one textual chart, to support its analysis.

3. A fourteen-page May 26, 1993 Menorandum from Jon M
Joyce, forner Chief of the Economic Litigation Section of the
Antitrust Division to Anne Bi ngaman, the Assistant Attorney
CGeneral in charge of the Antitrust Division. The paper submts a
May 27, 1993 draft policy position for hospital nmergers and a
draft May 27, 1993 paper discussing a possible safe harbor for
hospital nergers, which textually cites statistics, including one
textual chart, to support its analysis. The paper also includes
a table froman outside source show ng distribution of hospitals
by size. The remainder of the docunment discusses a proposed
safety zone other than the one for hospital nergers.

4. A July 27, 1993 conputer analysis of California
hospitals reflecting their size and proximty to one another.
This analysis is conprised of two docunents, one of 12 pages and
t he ot her of eight pages.

5. An el even-page collection of draft papers discussing a
possi bl e hospital nerger safety zone. The papers anal yze vari ous
possibilities for a safety zone and cite statistics textually as
part of the analysis. One attachnment shows statistical
information for hospitals in the State of Kansas. A separate
attachnent cites and annotates certain references on hospital
size, followed by an analysis of those references and ot her
information in connection with a possible safe harbor.

6. A five-page handwitten report of statistics on
hospital closings from1988 to 1991.

7. A series of ten maps show ng the geographic
di stribution of hospitals in accordance with the size of the
hospitals.

8. A 21-page draft Septenber 13, 1993 set of Questions and
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Answers regardi ng hospital nmergers and other issues. The draft
was never finalized or adopted as a statenment of the Antitrust
Di vi si on.



UNI TED STATES DI STRI CT COURT
NCRTHERN DI STRI CT OF | OMA
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Pl aintiff, GCvil Action No. C94-1023
V. Hon. M chael J. Mell oy
MERCY HEALTH SERVI CES and
FI NLEY TRI - STATES HEALTH
GROUP, |INC.,
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DECLARATI ON OF GREGORY S. VI STNES

|, Gregory S. Vistnes, state as foll ows:

1. | am an econom st with the Antitrust Division of the
Department of Justi ce.

2. | participated in the deliberations of the Antitrust
Division that preceded the issuance of the Statenents of
Antitrust Enforcenent Policy in the Health Care Area ("Policy
Statenents”), by the Antitrust Division and the Federal Trade
Comm ssi on on Septenber 15, 1993.

3. | have reviewed Confidential Schedul e of Docunents to
Decl aration and Claimof Privilege of Robert E. Litan.

4. The statistics and other data contained in those
docunents reflect the deliberative processes of the Antitrust
Division. Specifically, all selections of statistics and data
contained within those docunents reflect the opinions and

j udgnment of staff of the Antitrust Division as to matters



appropriate for consideration during the deliberations regarding
the Policy Statenments before they were issued. The staff
selected for inclusion in the docunents all tables, nmaps and
other statistical or nunerical information. 1In addition, with
the exception of a few tables reproduced from published texts,
the staff created all tables and maps from |l arger publicly-
avai |l abl e data bases (1989-90 "I ndividual Hospital Data,"
California Healthcare Facilities Comm ssion and the Anmerican
Hospital Association data set on hospitals).

5. Di scl osure of the tables, maps, statistics and
numerical information woul d reveal the thinking of staff as to
whi ch facts were relevant to the deliberations leading up to
i ssuance of the Policy Statenents.

6. I n accordance with 28 U . S.C. § 1746, | certify under
penalty of perjury that the foregoing is true and correct to the
best of ny know edge, information and belief.

Signed this day of August, 1994.

GREGORY S. VI STNES



