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)
)
COMPLAINT

The United States of America, acting under the direction of the Attorney General of the
United States, brings this action for equitable and other relief against Defendants: Federation of
Physicians and Dentists (“Federation™), Federation employee Lynda Odenkirk, and Federation
members Warren Metherd, M.D., Michael Karram, M.D., and James Wendel, M.D., to restrain
Defendants’ violations of Section 1 of the Sherman Act in concert with tile Federation’s other

Cincinnati-area obstetrician and gynecologist (“OB-GYN”) members.



L
INTRODUCTION

1. In concert with approximately 120 OB-GYN Federation members located in the
Cincinnati area (“Federation members”), Deféndants participated in a conspiracy to increase fees
- paid By health care insurers to Federation members. The Defendant physicians and other

competing Federation members joined the Federation to use its services to. coordinate the
-renegotiation of their contracts with Cincinnati-area healthcare insurers. The Federation, with
substantial assistance from fhe Defendant physicians, coordinafed and helped implement its
members’ concerted demands to insurers for higher fees and related terms, accompanied by
threats of contract terminations.

2. Defendants’ and their conspirators’ collusion caused Cincinnati-area health care
. insurers to raise fees paid to Federation members above the levels that would likely have resulted

if Federation members had negotiated competitively with those insurers. As a result of
Defendants’ and other Federation members’ conduct, the three largest Cincinnati-area health care
insurérs were each forced to increase fees paid to most Federation members by approximately
15-20% starting July 1, 2003, followed by cumulative increases of 20-25%, starting January 1,
2004, and 25-30%, effective January 1, 2005. Defendants’ concerted conduct also caused other
‘insurers to raise the fees they paid to F ederation members.

3. Tﬁe United States, through this suit, asics this Court to declafe Defendants’

conduct illegal and to enter injunctive relief to prevent further injury to consumers in the Gréater

Cincinnati area and elsewhere.



Im. -
DEFENDANTS

4. The Federation is a membership organization comprising mostly physicians and
dentists, and is headquartered in Tallahassee, Florida. The Federation’s physician membership
includes economically independent, competing physicians in private practice in localities in
many states, including Cincinnati, Ohio. The Federation offers these independent physicians
assistance in negotiating fees and other terms in their contracts with health care ihsurers.

5. Lynda Odenkirk has been employed in Wallingfor;i, Connecticut, by the
. Federation since 1997 as a Regional Director and Contract Analyst. Ms. Odenkirk worked with
Cincinnati-area Federation members from May, 2002, through at least 2004.

6. Warren Metherd, M.D., is an OB-GYN presently in a solo practice in Cincinnati.

7. Michael Karram, M.D., is an OB-GYN practicing in Cincinnati and is the Chief
Executive Officer of Seven Hills Women’s Health Centers, a practice comprising several groups
totaling 22 OB-GYNs in Cincinnati.

8. James Wendel. M.D., is an OB-GYN practicing in Cincinnati and is the Chief -
Executive Officer of Mount Auburn Obstetrics and Gynecologic Associates, Inc., a group
practice of nine OB-GYNs in Cincinnati.

JURISDICTION AND VENUE

9. The United States brings this action to prevent and restrain Defendants’ recurring
- violations of Section 1 of the Sherman Act. The Court has subject matter jurisdiction over this

action pursuant to 15 U.S.C. § 4 and 28 U.S.C. §§ 1331 and 1337.



10.  During 2002 and 2003, the Federation’s Cincinnati OB-GYN Chapter enrolled as
paid members over 120 OB-GYN physicians, most practicing in the Southern District of Ohio
and some in nearby northern Kentucky communities. The Federation and Ms. Odenkirk have
transacted business and committed acts in furtherance of the conspiracy in the Southern District
of Ohio. Drs. Metherd, Karram, and Wendel each provide OB-GYN services in the Southern
District of Ohio. Consequently, this Court has personal jurisdiction over Defendants, and venue
is proper in this Districf pursnant to 28 U.S.C. § 1391(b)(2).

IV.
CONSPIRATORS

11.  Various persons, not named as defendants in this action, have participated as
conspirators with Defendants in the offense alleged and have performed acts and made

statements in furtherance of the alleged cbnspiracy.

: VY.
EFFECTS ON INTERSTATE COMMERCE

12.  The activities of the Defendants that are the subject of this Complaint are within

the flow of, and have substantially affected, interstate trade and commerce.
13.  Federation fepresentatives have traveled across state lines to meet with Federation
member,s» and also have communicated with them by mail, e-mail, and telephone across state
lines. Federatio’-n members Have cbmmu'n:icé-ted with Federation représentatives and have
remitted their Federation membership dues across state lines. Some Federation members have
also traveled from Kentucky to Ohio to attend Federation meetings and have communicated with

other Federation members across the Ohio-Kentucky state line.



. 14.  Federation members have treated patients who liv-e across state lines, and
"Federation members have also purchased equipment and supplies that were shipped across state
Hnes.

15.  Health care insurers operating in the Cincinnati area remit substantial payments
acfoss state lines toF ederation members. Health care insurers’ payments to Federation members
affect the reimbursements paid to insurers by self-insured employers, whose plans they
administer, and also affect the premiums for health care insurance those insurers charge other
employers. Many of the affected employers sell products and services in interstate commerce.

~ The reimbursements and premiums those health care insurers receive from employers for
administration or coverage of the expenses of their employees’ health care needs, including OB-
GYN services, represent a cost of producﬁon for ﬁose émployers that affects the prices at which
those firms’ products are sold in interstattva.comm.;erce.

VI. :
CARE INSURERS AND OB-GYNS

CINCINNATI AREA HEALTH
16. | At least six major health care insurers provide coverage in the Cincinnati area:
WellPoint Health Networks, which during the events at issue here was named Anthem, Inc.
(“Anthem”), Humana Inc. (“Humana” or “ChoiceCare”), United HealthCaré Insurance

-Company (“United”); Cigna Corp. (“Cigna”), Aetna U.S. Healthcare Inc. (“‘Aema”),- and

Medical Mutual of Ohio (“Medical Mutual” or “MMO”).

17.  Anthem, Humana and United, through administration and insurance of health
care benefits, are the three largest private health insurers operating in the Greater Cincinnati

area. On the basis of market share, Medical Mutual, Aetna, and Cigna each insures and
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administers a smaller, but still significant, share of privately financed health coverage in the
Greater Cincinnati area. The remainder of the privately financed health insurance coverage -
market in the Greater Cincinnati area consists of a large number of insurers, each with a small

share.

18.  All of the major health care inéurers operating in the Cincinnati area offer a
variety of insurance plans to employers and their employees, including “managed care” plans
such as health-maintenance organizations and preférred provider organizations. To offer sﬁch
plans, an insurer typically contracts with participating providers, including physicians and
hospitals, to form a pfovidef network (or panel). Among other things, such contracts establish
the fees that the providers will accept as payment in full for providing covered medical care to
the insurer’s subscribers. All of the major Cinch_inati-afea health care insurers consider it
necessary to include in their provider panels a stibstantial percgntage-of OB-GYN physicians
who practice in the Cincinnati area to make:their health care plans marketable to area employers
.aﬂd their employees. Before the formatiéﬁ- of the allege;d conspiracy, Federation member groups
competed with each other, in their willingness to accept an insurer’s proposed fee levels and’

other contractual terms, to be included in these insurers’ provider panels.

VIIL.
DEFENDANT S’ UNLAWFUL ACTIVITIES

19.  Inthe spring of 2002, Cincinnati OB-GYNs became interested in jdining the

Federation primarily to band together to negotiate higher fees from health care insurers.

Through a series of meetings with and communications to Cincinnati-area OB-GYNs during the



spring, the Federation—assisted by some local OB-GYNs, including Defendants Metherd,
Karram, and Wendel-recruited Cincinnati-area OB-GYNs as Federation members and laid the
foundation for their coordinated negotiating positions seeking higher fees from major Cincinnati
health care insurers. At an initial membership recruitment meeting on April 17, 2002, a featured
presentation by Jack Seddon, the Federation’s Executi}ve Director, focused on the need for a
majority of area OB-GYN practices to use the Federation’s contract negotiation services to

obtain increased fees from insurers.

20.  Ms. Odenkirk, the Federation’employee with primary responsibility for dealing
with Federation members in Cincinnati, attended a second recruitment meeting on May 7, 2002_'.
At this meeting, the OB-GYNs in attendance decided they needed a 60-70% participation rate in
the Federation by OB-GYN physicians in the Cincinnati area for their activities as Federation

* members to have an impact on area insurance companies. By the end of May 2002, about
75-80% of actively practicing, Cincinnati-area OB-GYNs had opted to join the Federation.

21. On June 10, 2002, the Cinéinnati-area OB—GYN F ederatioﬁ chapter held its
organizational meeting, which was attended by fepresentatives from many area OB-GYN |
practices. At the meetiﬂg, Jack Seddon, the Federation’s Executive Director, told the Federation
members that, although the Federation could legally represent only individual physicians, all
physicians must remember that they ére part of the Federation when making any business
dé:cisions regarding a contract. He ‘also explained that, although the Federation could not
directly recommend, through its Negotiafion Assistance Prd gram, whether Federation members

should accept or reject a given provider contract, physicians would be given enough information



to allow them to decide whether or not to sign a contract. At the June 10 meeting, Mr. Seddon
also explained that Federation members could encourage other member physicians to use the
Federation’s Negotiation Assistance Program rather than negotiate on their own without

Federation involvement.

22.  In June and July 2002, Ms. Odenkirk, in consultation with some Federation
members, established the order, or the “game plan,” by which she would review and coordinate
their dealings with the first five health care insurers contracts: Anthem, ChoiceCare, United,

-Aetna, and Medical Mutual.

23. The Federation mailed a newsletter dated September 4, 2002, to all Federation
member practices, notifying them that the Federation had reviewed their current Anthem
~ contract. Accompé.nying the newsletter was the Federation’s éontract analysis and a set of
proposed changes. An accompanying memorandum addressed to Cincinnati OB-GYN members
from Ms. Odenkirk advised members that her contract andlysis and proposed alternative

language could be used to open negotiations with Anthem.

24.  The September 4, 2002, newsletter also encouraged Federation members to use
the Federation’s “extremely valuable service” of acting as their third-party messenger and as a
- consultant, touted as providing the “advantage of a nationally experienced consultant who can
certainly look out for their best ihterests when ﬁegotiating w1th insurance plan executives.” ’fhe
newsletter suggested that those members dissatisfied with their Anthem contracts, as outlined in
the accompanying contract analyéis, should copy an enclosed sample “third party messenger”
letter onto their pracltice’s letterhead to open a dialogue with Anthem. The sample letter advised

Anthem that the submitting practice had “several items of concern” regarding its current



Anthem contract, including “contract language for various clauses and reimbursements rates”
and apprised Anthem that “the purpose of this letter is to open negotiations with Anthem
regarding the provider agreement.” The sample letter further informed Anthem that the practice
had decided to use the Federatiqn as a “‘third party messenger’” to facilitate negotiations and
that the Federation would be contacting Anthem to open a dialogue. The sample letter also
contained a thinly veiled warning that the practice might resort to contract terrninafion ifits

concerns were not addressed and was understood as such by Anthem.

25.  Following Ms. Odenkirk’s Septemnber 4, 2002, communications regarding the
_Antheﬁ contract, most Federation member physician practice groups.copied the sample letter

onto their‘own letterhead, signed it, and sent it to Anthem.

26.  The Federation mailed a newsletter dated September 30, 2002, to all Federation
‘member practices, informing them that there had been a significant response to the September 4,
. 2002, Anthem contract analysis and that many members had opted to use the “full services” of

the Federation.

- 27.  Starting on October 11, 2002, Ms. Odenkirk followed up on the Federation
memberé’ letters to Anthem. She notified Anthem that the Federation would be facilitating
Federation members’ discussion of their Anthem eontract. For each such practice,
| Ms. Odenkirk sent Anthem a-subst_ﬁntively identical letter enclosing a proposed amendment to
the contracts “that addresses some of their concerns.” The set of proposed amendments was
essentially thé same set that Ms. Odenkirk had forwarded on September 4, 2002, to all

Federation members in connection with her review of the Anthem contract.



28, Besides repbrting to Federation members’_ on their response to Anthem, the
September 30, 2002, F ederatioﬁ newsletter also focused on another insurer. The ne;avsl'etter
explained to Federation members that the Federation had reviewed their current ChoiceCare
contract. The newsletter also included a sample letter to inform ChoiceCare that the Federation
would be representing the medical practice as a third-party messenger. The process of
negotiating with ChoiceCare then began and tracked the pattern of Federation coordination of

negotiations with Anthem.

29.  The Federation mailed a newsletter dated October 31, 2002, to all Federation
_'member,, practices, explaﬁﬁﬁg that the Federation had reviewed the cbntract of yet another
insurer: United. The newsletter also included a sample letter to inform United that the
. Federation would be representing the medical practice as a third-party messenger. The process
.of negotivations with United then began and tracked the pattern of Federation coordination that

~occurred in negotiations with Anthem and ChoiceCare.

30.  The October 31, 2002, newsletter also noted that 39 OB-GYN practices had
joined the local F ederation chapter. The newsletter recapped members’ status with Anthem,
noting that the Federation had initiated contact with Anthem, on behalf of those practices that
' had submitted third-party messenger letters to Anthem, and that the Federation had recetved a
very significant response from thé local chaptér practices that had sent Anthem a third-party
messenger letter. The newsletter also reported to Federation members that a significant
proportion of them had provided e-mail addresses to participate in a “Critical Alert” mass e-
mailing system developed by the Federation “to avoid aﬁy sifuation where a member might miss

Critical information from the Federation.”
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31. On November 1, 2002, fhe day after the October 31, 2002, newsletter,

*'Ms. Odenkirk e-mailed a “Critical Federation Alert” to member practices. After updating all

member practices on the status of matters involving United, Humana and Anthem, she wrote:

ALL MEMBERS ARE AGAIN REMINDED OF THEIR
REASON FOR JOINING THE LOCAL CHAPTER OF THE
FEDERATION. THE OVERALL PURPOSE OF THE
FEDERATION IS TO ALLOW MEMBER PHYSICIANS TO
DEAL WITH THE INSURANCE INDUSTRY ON AN EQUAL

'BASIS. WHILE THE FEDERATION CANNOT RECOMMEND
THAT PHYSICIANS SIGN OR NOT SIGN A GIVEN
PROVIDER AGREEMENT, THE FEDERATION CAN ADVISE
A MEMBER WHEN THEY ARE BEING PRESENTED WITH

- ABAD CONTRACT. ’

32 By letters dated Nox-fember 14, 2002, sent to each practice, Anthem responded to -
* :the prior correspondence it had received from the practice and the Federation. The letters
+ expressed Anthem’s willingness to meet with the practices individually to discuss the concerns
raised. Around the same period, Humana communicated to Federation members its preference

to deal directly with each practice, rather than with the Federation representing the practices.

33.  On November 15, 2002, Ms. Odenkirk gpoke by telephone with Anthem
representatives. Ms. Odenkirk told the Anthem employees that she represented a large number
of OB-GYN practices in the Cincinnati area. Anthem told Ms: Odenkirk they would meet and
correspond directly with individual practices. Though noting during the coﬁversatioh that each
practice would need to speak for itself, Ms. Odenkirk stated generally th"dt the physicians would

be seeking higher fees at 160% of Medicare levels.

'34.  Following her telephone conversation with Anthem, Ms. Odenkirk proceeded to
coordinaté Federation practices’ “individual” dealings with Anthem, Humana, and United. She

e-mailed a “Critical Federation Alert” on November 19, 2002, to each practice, addressed to the
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attention of “Office Manager.” The Alert informed each practice that the Federation had, in its
roleas a ﬂﬁd—parW messenger, notified Anthem of the practice’s desire to initiate negotiations
regarding the current Provider Agreement, ana advised Anthem that the préctice had designated
the Federation to represent it and act as its consultant in this process. The Alert then informed
member practices they had two options: negotiate directly with Anthem (noting that if this
option were selected the practice was encouraged to forward all communication from Anthem to
the Federation), or advise Anthem that the practice wished to have the Federation speak on its

behalf,

35.  Responding promptly, as requested, to Ms. Odenkirk’s November 19, 2002,
Critical Federation Alert, most Federation member practices notified the Federation in writing
that they wanted the Federation to speak on their behalf as their third-party messenger for:

* contract negotiations with Anthem.

"7 °36.  On Saturday morning, December 14, 2002, Ms: Odenkirk and most Féderation

" members attended a membership meeting. The nieeting was called amid apprehension among
Federation members that large F ederation member groups might make individual deals with
insurers without regard to the interests of smaller Federation groups and solo practitioners.
‘Federation members’.discussion at the meetiﬁ-g inforrﬁed the _stré.-tegy that Ms. Odenkirk and the
Defendant physicians developed f§r the Federation to coordinate Federation .menilbers’ ‘contract
negotiations with Anthem, ChoiceCare, and United. The strategy employed the Federation’s
collective knowledge and consultation with Federation members as the “key” to ensuring that

small groups were not “left behind” in negotiations with insurers.
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37.  Following up promptly on the sense of the December 14 meeting, Dr. Metherd,
‘in coordination with Drs. Wendel and Karram, prepared a draft of a letter for Ms. vOdenkirk to
send to Federation members. The letter suggested that Federation members again send letters to
Anthem demanding higher fees and contract amendments. Reviewing a redraft of the letter by
Ms. Odenkirk on December 17, 2003, Dr. Wendel e-mailed Dr. Metherd: “Have reviewed the
letter and changes from Lynda [Odenkirk], I also think that we need to also send similar letters
‘to [Clhoice [Clare and [U]nited. It[’]s time to carpet bomb them with these letters and demand
responses in a timely fashion. This may be a way for the [Flederation to help to facilitate the

process.”

38. On Dec;ember 20, 2002, Ms. Odenkirk sent to all Federation member practices
“the final version of the letter implementing the coordinated strategy developed from the -
December 14 membership meeting. The letter reviewed the status of the Federation’s dealings
with Anthem on members’ behalf to discﬁss “problems in the provider agreement.” The letter
:apprised Federation members that Anthem had “become recaicitrant” toward the Federation’s
attempts to attend meetings on behalf of multiple physician groups and that “[c]onsequently, the
Federation [wa]s recommending another tactic by which you may negotiate with Anthem.” The
letter sought to thvide Federation members “with a clear set of guidelines . . . that would]
hopefully lead to.a productive set of discussions.” The “guidel_ines_’"set forth a number of steps
for member groups to follow,‘ which the Federation touted as “the means by which you are most
likely to achieve your goals.” The letter also noted: “If this tactic is UNSUCCESSFUL in
achieving a contract with Anthem that meets your concerns, then th¢ Federation will so notify
yoﬁ that you are continuing to work under a bad contract and that you are now left with two

options. You may: 1.) Continue to work under this bad contract or 2.) Terminate the contract.”
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