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MEMORANDUM OF THE UNITED STATES IN
RESPONSE TO MOTION OF DEFENDANT LUDOWICI
ROOF TILE, INC. TO TERMINATE FINAL DECREE

Ludowici Roof Tile, Inc. (“Ludowici”), successor in interest to defendant Ludowici-
Celadon Company (“Ludowici-Celadon”), has moved to terminate the Final Decree entered by
the Court in this matter on March 18, 1929 (the “Decree”). The United States files this
memorandum in support of its tentative consent to terminate the Decree. Because the Decree is

no longer necessary to sustain a competitive market, the United States tentatively consents to



termination of the Decree subject to public notice and an opportunity for comment.*

BACKGROUND

On March 12, 1929, the United States initiated this antitrust action by filing a Petition
against Ludowici-Celadon and sixteen individuals. A copy of the Petition is attached hereto as
Exhibit A. Those individuals were Ludowici-Celadon’s exclusive sales agents, “preferred
roofers,” officers, directors, or employees. Petition § I\VV. The Petition alleged that the
defendants conspired to restrain interstate trade and commerce in the manufacture and sale of
clay roofing tile’ and to monopolize and to attempt to monopolize such trade and commerce in
violation of Sections 1 and 2 of the Sherman Act, 15 U.S.C. 8§ 1 & 2. Petition 88 11 & IV. On
March 18, 1929, the Decree was entered in this matter. A copy of the Decree is attached hereto
as Exhibit B.

A. The Allegations in the Petition

According to the Petition, Ludowici-Celadon acquired various roofing-tile businesses and
assets with the purpose and effect of eliminating competition in the manufacture and sale of clay
roofing tile and obtaining a dominant position in the market. Petition § VI.1. The Petition
alleged that, as a result of these acquisitions, Ludowici-Celadon controlled roughly 90% of the
clay roofing-tile market. 1d. The Petition further alleged that in furtherance of the conspiracy,

Ludowici-Celadon entered into agreements with its preferred roofers through which Ludowici-

! It is likely that the individual defendants in this matter have passed away.

However, in the event that any individual defendant is still alive, the United States believes that
termination of the Decree should be effective as to all defendants.

2 “Roofing tile” is defined in the Decree as “tile produced from shale or clay and

used as a covering for pitched roofs, cornices and other exposed surfaces of buildings and
structures.” Decree at p. 2.



Celadon provided special discounts to them in order to exclude competitors of the preferred
roofers and prevent competition with Ludowici-Celadon. Petition § VI1.2. Additionally, the
Petition alleged that Ludowici-Celadon, through certain of its officers, directors, and employees,
performed other acts in furtherance of the conspiracy including, but not limited to: (1) inducing
customers of its competitors to breach contracts with those competitors by reducing bids or
making false or unfair statements regarding its competitors’ products; (2) requiring exclusive use
of its roofing tile as a condition of sale or use of that roofing tile; (3) inducing others to refuse to
buy or sell roofing tile manufactured by its competitors; (4) and granting preferences to its
preferred roofers. Id.
B. The Final Decree

The Decree perpetually enjoined the defendants from continuing the conspiracy or
entering into any combination similar thereto. Decree { 2. In addition, the Decree enjoined
Ludowici-Celadon from acquiring ownership or control of any additional plants engaged in the
manufacture and sale of roofing tile. Decree | 4. It also enjoined Ludowici-Celadon, and
anyone acting on its behalf, from engaging in the following behavior:

. inducing, or attempting to induce, purchasers of its competitors’ roofing tile to
breach their contracts with such competitors by reducing bids below prices
originally offered by Ludowici-Celadon or by making false or unfair statements
regarding the quality, durability, or workmanship of its competitors’ roofing tile;

. preventing, or attempting to prevent, the sale of its competitors’ roofing tile by
using false or unfair statements regarding the quality, durability, or workmanship

of that roofing tile;



. requiring persons engaged in buying, selling, or installing roofing tile to
exclusively purchase, use, or install Ludowici-Celadon’s roofing tile as a
condition of the sale, use, or installation of Ludowici-Celadon’s roofing tile;

. inducing, or attempting to induce, persons engaged in buying, selling, or
installing roofing tile to refuse to sell or install roofing tile manufactured by
Ludowici-Celadon’s competitors;

. inducing, or attempting to induce, selling agents of its competitors to agree to sell
Ludowici-Celadon’s roofing tile while remaining selling agents for its
competitors though not intending to sell its competitors’ roofing tile;

. adopting a policy of inducing, or attempting to induce, sales employees or agents
of its competitors to discontinue employment or representation with such
competitors and become employees or agents of Ludowici-Celadon;

. adopting a policy of selling, or offering for sale, roofing tile at unfair or
discriminatory prices, terms, or conditions; and

. giving preferences, priorities, rebates, or any other discrimination in favor of
Ludowici-Celadon’s preferred purchasers, sellers, or installers.

Decree § 3. The provisions of the Decree are applicable to “the successors in interest of any
and/or all of the defendants . . ., and to any and all [persons] . . . who may acquire the ownership

or control . . . of [Ludowici-Celadon].” Decree 5.



C. The Current Clay Roofing-Tile Market

The clay roofing-tile market has changed dramatically since the Decree was entered.’
First, Ludowici-Celadon closed its Peru, Kansas facility in the 1930s and liquidated its
Coffeyville, Kansas facility in 1958. Ludowici currently owns and operates only one roofing-tile
plant—its facility located in New Lexington, Ohio.

Second, in the past thirty years, at least seven roofing-tile manufacturers began selling
clay roofing tile in the United States. These companies include: (1) U.S. Tile, located in
Corona, California; (2) Maruhachi Ceramics of America, located in Corona, California; (3)
Deleo Clay Tile Company, located in Lake Elsinore, California; (4) Redland Clay Tile, located
in Mexico; (5) Altusa Roof Tiles, located in Venezuela; (6) Santa Fe Roof Tiles, located in
Colombia; and (7) Boston Valley Terra Cotta, located in Orchard Park, New York. In addition,
clay roofing tile from a number of other manufacturers located in Europe, South America, and
Central America is imported into the United States. As a result of such entry, Ludowici’s market
share has decreased from 90% in 1929 to less than 5% today, based on sales volume.

As a successor in interest to Ludowici-Celadon, Ludowici is bound by the terms of the
Decree. Ludowici asserts that it has complied with the terms of the Decree and has not
otherwise engaged in anticompetitive behavior in the more than seventy-five years since the

Decree was entered. In addition, the market for clay roofing tile has changed in such a way that

3 At the time the Decree was entered, Ludowici-Celadon owned and operated at
least three roofing-tile plants, located in Coffeyville and Peru, Kansas and New Lexington, Ohio.
Ludowici-Celadon’s Alfred, New York and Chicago Heights, Illinois plants were destroyed by
fire in 1909. Its Georgia facility was closed in 1914. It is unclear whether Ludowici continued
to own or operate its Ottawa, Illinois plant in 1929; it appears not to have operated that facility
since, at least, the early 1930s.



the Decree is no longer necessary to protect competition in that market. Accordingly, the United
States tentatively consents to the termination of the Decree, subject to notice of Ludowici’s
motion and the opportunity for public comment.

THE LEGAL STANDARD APPLICABLE TO THE TERMINATION OF
AN ANTITRUST DECREE WITH THE CONSENT OF THE UNITED STATES

This Court has jurisdiction to terminate the Decree pursuant to Paragraph XII of the
Decree, Rule 60(b)(5) of the Federal Rules of Civil Procedure, and “principles inherent in the

jurisdiction of the chancery.” United States v. Swift & Co., 286 U.S. 106, 114 (1932); In re

Grand Jury Proceedings, 827 F.2d 868, 873 (2d Cir. 1987). Where, as here, the United States
has tentatively consented to a proposed termination of a decree, the issue before the Court is

whether termination is in the public interest. E.g., United States v. W. Elec. Co., 993 F.2d 1572,

1576 (D.C. Cir. 1993); United States v. W. Elec. Co., 900 F.2d 283, 305 (D.C. Cir. 1990) (“W.

Elec. I”); United States v. Loew’s, Inc., 783 F. Supp. 211, 213 (S.D.N.Y. 1992); United States v.

Columbia Artists Mgmt., Inc., 662 F. Supp. 865, 869-70 (S.D.N.Y. 1987) (citing United States v.

Swift & Co., 1975-1 Trade Cas. (CCH) 1 60,201, at 65,702-03, 65,706 (N.D. IlI. 1975)); cf.

United States v. Am. Cyanamid Co., 556 F. Supp. 361, 367 (S.D.N.Y.), rev’d on other grounds,

719 F.2d 558 (2d Cir. 1983).
A district court applies the same public interest standard in terminating a consent decree
as it does in reviewing the entry of an initial consent decree in a government antitrust case. See

15 U.S.C. § 16(e); W. Elec. 1, 900 F.2d at 295; United States v. AT&T, 552 F. Supp. 131, 147

n.67 (D.D.C. 1982), aff’d sub nom., Maryland v. United States, 406 U.S. 1001 (1983); United

States v. Radio Corp. of Am., 46 F. Supp. 654, 656 (D. Del. 1942). It has long been recognized

that the United States has broad discretion in settling antitrust litigation on terms that will best



serve the public interest in competition. E.g., Sam Fox Publ’g Co. v. United States, 366 U.S.

683, 689 (1961). In determining whether the initial entry of a consent decree is in the public
interest, absent a showing of abuse of discretion by the United States, the Court is not to
substitute its own opinion, but to assess whether the United States’ explanation is well reasoned.

United States v. Microsoft Corp., 56 F.3d 1448, 1461-62 (D.C. Cir. 1995); United States v.

Bechtel Corp., 648 F.2d 660, 666 (9th Cir. 1981) (citing United States v. NBC, 449 F. Supp.

1127, 1143 (C.D. Cal. 1978)); United States v. Med. Mut. of Ohio, 1999-1 Trade Cas. (CCH) {

72,465 at 84,271 (N.D. Ohio 1999); United States v. Mid-Am. Dairymen, Inc., 1977-1 Trade

Cas. (CCH) 161,508 at 71,980 (W.D. Mo. 1977). The Court should conduct a limited review to
“insur[e] that the government has not breached its duty to the public in consenting to the decree”

through malfeasance or by acting irrationally. Bechtel, 648 F.2d at 666; see also Microsoft, 56

F.3d at 1461 (examining whether “the remedies [obtained in the decree] were not so inconsonant
with the allegations charged as to fall outside of the ‘reaches of the public interest’”).

Thus, where the United States has offered a reasonable explanation of why the
termination of a consent decree vindicates the public interest in preserving free and unfettered
competition and there is no showing of abuse of discretion or corruption affecting the United
States’ recommendation, the Court should accept the United States’ conclusion concerning the

appropriateness of termination.

THE UNITED STATES TENTATIVELY CONSENTS TO THE
TERMINATION OF THE DECREE BECAUSE IT IS NO LONGER NECESSARY



TO PROTECT COMPETITION IN THE CLAY ROOFING-TILE MARKET

Under United States v. United Shoe Machinery Corp., 391 U.S. 244 (1968), an antitrust

consent decree termination is appropriate where the defendants demonstrate that the basic

purposes of the decree have been achieved. Id. at 248. The Second Circuit in United States v.

Eastman Kodak Co., 63 F.3d 95 (2d Cir. 1995), recognized that significant changes in the factual

or legal climate may justify a consent decree termination even where the United Shoe standard
for decree terminations has not been satisfied. Id. at 102. In this case, termination of the Decree
is justified both because the basic purposes of the Decree have been achieved and because the
competitive climate of the roofing-tile industry has changed significantly.

The Decree is no longer necessary to protect competition in the clay roofing-tile market.
The purpose of the Decree was to end the alleged conspiracy, prevent its likely recurrence, and
prevent the defendants from monopolizing or attempting to monopolize the clay roofing-tile
market. The Decree sought to and did accomplish these objectives by prohibiting the defendants
from continuing the conspiracy, preventing future acquisitions by Ludowici, and proscribing
those acts that enabled Ludowici to monopolize or attempt to monopolize the clay roofing-tile
market.

Since the Decree was entered, the clay roofing-tile market has become significantly more
competitive. In 1929, Ludowici was the largest manufacturer of clay roofing tile in the United
States. As a result of domestic entry and imports in the past thirty years, Ludowici currently
holds only a small share of the market. Unlike in 1929, customers today enjoy the benefits of
competition and can choose from clay roofing tile manufactured by numerous companies.

Because of Ludowici’s reduced market share and the presence of at least seven



significant competitors, Ludowici is unlikely to successfully engage in exclusionary conduct,
including conduct proscribed by the Decree. And, to the extent that Ludowici engages in or
attempts to engage in exclusionary or anticompetitive conduct, Ludowici is subject to laws of
general application. In addition, by continuing to perpetually ban Ludowici from acquiring any
facility that is engaged in the manufacture of clay roofing tile, the Decree may prohibit
acquisitions that could have a neutral or procompetitive effect.

In light of the fulfillment of the purpose of the Decree, changes in the roofing-tile
industry, and the simple passage of time, the Decree is no longer required to sustain a
competitive environment in the roofing-tile industry. Accordingly, the United States tentatively
concludes that termination of the Decree is in the public interest.*

PROPOSED PROCEDURES FOR PUBLIC NOTICE
OF THE PENDING MOTION AND INVITING COMMENT THEREON

The court in Swift & Co. articulated a court’s responsibility to implement procedures that
will give nonparties notice of, and an opportunity to comment upon, antitrust judgment
modifications proposed by consent of the parties:

Cognizant . . . of the public interest in competitive economic activity, established

chancery powers and duties, and the occasional fallibility of the Government, the

court is, at the very least, obligated to ensure that the public, and all interested

parties, have received adequate notice of the proposed modification.

Swift & Co., 1975-1 Trade Cas. (CCH) 1 60,201, at 65,703.

4 While the United States tentatively consents to the termination of the Decree, it
does not agree with or join in Ludowici’s analysis regarding the changes in the antitrust laws
since 1929. Because the United States’ consent is based upon the changes in the clay roofing-
tile market in the past 30 years, and not upon changes in the applicable law, it need not address
any asserted changes in the law in this Memorandum. The United States’ tentative consent to
termination should not be construed as agreement with Ludowici’s legal analysis.

9



It is the policy of the United States to consent to motions to terminate decrees in antitrust
actions only on the conditions that an appropriate effort be made to notify potentially interested
persons of the motion and consideration be given to any comments made in response to such
notification. Therefore, the United States has proposed and Ludowici has agreed to the
following procedures:

(1) The United States will publish in The Federal Register a notice announcing

Ludowici’s motion to terminate the Decree and the United States’ tentative consent to that

motion. The notice will summarize the Petition and Decree, describe the procedures for

inspecting and obtaining copies of relevant papers, and invite the submission of comments.
(2) Ludowici will publish notice of its motion in two consecutive issues of The

Chicago Tribune and Professional Roofing. These periodicals are likely to be read by persons

interested in the markets affected by the Decree.

(3) These published notices will provide a period for public comment during the sixty
days following the publication of the notice.

(4) Within a reasonable time after the conclusion of the sixty-day period following
publication of the last notice discussed above, the United States will file with the Court copies of
any comments that it receives and its response to those comments.

(5) The parties request that the Court not rule upon Ludowici’s motion to terminate the
Decree until the United States has filed with the Court copies of any comments it receives along
with its response to those comments. The United States reserves the right to withdraw its
consent to Ludowici’s motion at any time prior to entry of an order terminating the Decree.

CONCLUSION

10



For the foregoing reasons, the United States tentatively consents to the termination of the
Decree in this case.
Respectfully submitted,

FOR PLAINTIFF
UNITED STATES OF AMERICA

/sl
Christine A. Hill
N.D. Hll. Bar No. 6257442
U.S. Department of Justice
Antitrust Division
Litigation Il Section
1401 H Street, N.W.
Washington, D.C. 20530
christine.hill@usdoj.gov
(202) 305-2738

Dated: November 4, 2005
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| HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum of the

United States in Response to Motion of Defendant Ludowici Roof Tile, Inc. to Terminate Final

Decree has been served upon counsel identified below via Federal Express on this 4th day of

November 2005:

Robert L. Hickock

Barbara Sicalides

Barak A. Bassman

Pepper Hamilton LLP

3000 Two Logan Square
Eighteenth & Arch Streets
Philadelphia, PA 19103-2799

/sl
Christine A. Hill
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the intent and with the direct and necessary effect
of vestraining interstate trade and eommnerce in the
manufacture and sale of roofing tile, and to monop-
olize and fo attempt to monopolize such trade and
commerce. ' - '

PRAYEBR FOR RELIEF

Wherefore your petitioner prays:

That writs of subpena issne directed to each and
every one of the defendants, commanding them,
and each of them, to appear and answer, but not
under oath (answer under oath being hereby ex-
pressly waived) the allegations eontained in this
pefition, and {o abide by and perform such orders
and decrees as the court may make in the premises;

That this court order, adjudge and decree a&s
follows:

1. That the combination and conspiracy to re-
strain intexstate trade and cominerce i:n roofing tile,
and to monopolize, and to attempt to monopolize,
such eoinmeree, a8 described herein, is illegal and
in violation of the Act of Congress of July 2, 1890
(26 Stat, 269}, commonly called the Sherman Act,
and the Acis amendatory thercof and supplemental
and additional thereto. :

9. That the defendants, and each of them, and

each and all of the respective officers and directors

of the eorporate defendant, and each and all of the

respective agents, servants, employees; and.all per-

'sons aeting, or claiming to aet, on behalf of the de-
fendants, or any of them, be perpetually enjoined
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and restrained from eontinuing to carry out, di-
rectly or indirectly, expressly or impliedly, the com-
hination and eonspiracy deseribed herein, and firom
entering info, or performing, direclly or indirectly,
expressly or impliedly, any combination similar o
that herein alleged to be illegal.

3. That the corporate defend;mt, its officers,
agents, servants, and employees, and all persons
acting, or claiming to act, on behalf of it, or them,
or any of them, be enjoined from doing any or
all of the following acts:

(a) Inducing, or attempting to induee, pur
chasers of roofing tile from competitors of the cor-
porate defendant to breach their confracts with
such ecompetitors, either by reducing bids for the
sale of roofing tile below prices aviginally. offered
by the corporate defendant, or by making false
and/or unfair statements relative to the quality,

‘durability and/or workmanship of roofing tﬂe

manufactured by such competitors.

(h) Preventing, or attempting to prevent, the
sale of roofing tile manufactured by competitors of
the corporate defendant by means of false and/or
mifair statemnenis relative to the quality, durabilify
and/or workmanship of roofing tile manufacrured
by such eompetitors.

(e) Reguiring persons mm'a"cd in “the bmmc%s
of buying and selling and/or installing moﬁng, nlc,

to purchase, use, and/er install exclusively roofing
tile manuofaetured by the corporate defendant, as a
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condition to the sale, use and/or iﬁstallaﬁan of roof-
ing tile manufactured by the corporate defendant.
(8) Indueing, or attempting to induee, persons

engaged in the business of buying and selling roof- .
ing tile and/or installing the same, to agree to ve-

. fuse to sell and/or install roofing tile manufactured
by competitors of the corporate dcfendant, for the
purpose, or with the effect, of excluding such com-
petitors from carrying on their lawful business.

(e) Inducing, or attempting to induce, persons
who ave selling agents for roofing tile manufactured
by competitors of the corporate defendant, to enter
into apy arrangement or understanding whereby
such persons shall become selling agents for the eor-
porate defendant and at the same time retain the
selling agency of compefitors of the corporate de-
fendant without intexding in good faith to sell
roofing tile manufactured by such competitors,

(f) Adopting a policy, either generally or with
vespect to a particular community, of inducing, or
attempting to induce, salesmen eniployed by, and/or
sales agents of, competitors of the corporate de-
fendant, to discontinue in the employment, or as
representatives, of such competitors and to become
galesmen and/or sales agents of the corporate de-
fendant, for the purpose, or with the effect, of pre-
venting such competitors from selling roofing file
in competition with the corporate defendant.

(g) Adopting a policy, either generally or with
respeet o a partienlar communily, of selling, or
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offering for sale, roofing tile manufaetured and/or
sold by the corporate defendant at unfair op dis-
criminatory prices, terms and/or conditions of sale'
with the intent to exclude eompetitors of the eorpo-
rate defendant from carrying on the manufacture
and/or sale of roofing tile in competition with the
corporate defendant,

(h) Giving or granting any preference, priority,
rebate, or any diserimination in favor of certain
selected or *‘preferred’” persons engaged in pur-
chasing and selling and/or installing roofing tile,
cither generally or with respect o a particular eom-
munity, for the purpose, or with the effect, of ex-
eluding competitors of either such persons or of the
corporate defendant from continuing to carry on
their lawful business,

4. That the corporate defendant be enjoined, un-
til the further order of this court, from acquiring,
directly or indirectly, the ownership or control,
cither by acquisition of shares of capital stock or
by purchase of business, property and assets, of any
additional plants engaged in the manufacture and
sale of roofing tile. |

5. That the terms of the decrce made herein shall
be binding upon, and shall extend to, cach and
every one of the successors in interest of any and/or
all of the defendants herein, and to any and all eor-
porations, ecopartnerships, and/or individuals who
may acquire the ownership or eontrol, directly or
indireetly, of the shares of the capital stock, or of

——
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fhe property, business and assets of the corporate
defendant, whether by merger, consoclidation, ye-
organization, or otherwise,

6. That the court retain jurisdietion of this eause
for the following purpoeses: :

(2) Enforcing the decree to be made berein;

(b) Enabling the petitioner to apply to this eourt
for 2 modification or enlargement of any of the pro-
visions of the decree made heroin on the ground that
the same is inadequate, or

{c} Enabling the defendants, or any of them, fo
apply to this court for a modifieation of any of the
provisions of the decree made herein on the ground
that it has become inappropriate or unneccessary.

7. That the petitioner have guch other, further
and different relief as may be necessary and the
court ay deem proper in the premises. |

8, That the pelitioner recover iis taxable eosts,

UnitED STATES 0P AMERICA,
By Geonee: E. Q. Jouwson,

United States A?torney.
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