IN THE UNITED STATES DISTRICT
DISTRICT OF UTAH, CENTRAL DIV
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UNITED STATES OF AMERICA,
PLAINTIFF,

V. Civil Action Mo. 94C282G
UTAH SOCIETY FOR HEALTHCARE
HUMAN RESOURCES ADMINISTRATION;
UTAH HOSPITAL ASSOCIATION;
8T. -BENEDICT'S HOSPITAL;
THC KOSPITALS,.INC.;
HOLY CROSS HOSPITAL OF
SALT LAKE CITY;
PIONEER VALLEY HOSPITAL, INC.;
LAKEVIEW HOSPITAL., INC.;
MOUNTAIN VIER HOSPITAL, INC.;
BRIGHAM CITY COMMUNITY
"HOSPITAL, INC.; and
HCA HEALTH SERVICES OF UTAH, INC.
d/b/a ST, MARK'S HOSPITAL,

Entered: September 14, 1994

DEFENDANTS.
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FINAL JUDGMENT NUNC PRO TUNG

Plaintiff, United Btatas of America, having filed its=
&)Xﬂ;(o\\kcmplaint on Mﬂ,‘/ and plaintiff and defendants, by

\JQV‘ the;r respective attorneys, having consented to the entry of
’ this Final Judgment without trial or adjudication of any issue

of fact or law, and without this Final Judgment constituting



any evidence agalnst or an admission by defendants to any such
issue;

NOW, THEREFORE, before the taking of any teéstimony and
without trial or adjudication of any issus of fact or iaw, and
vpon consent of the parties, it is hereby

ORDERED, ADJUDGED AND DECREED, ag follows:

I,
JURISDICTION

This Court has jurisdiction of ths subjact matter of this
action and of each of the parties consenting to this Final
Judgmeunt. The Complaint states a claim upon which relief may
De granted against the defendants under Section 1 of the
Sherman Act, 15 U.S.C. § 1. Jurisdietion is retained by this
Court to enable any of the parties to this Final Judgment to
8pply to this Court at any time for Such further orders and -
directions as may be necessary or appropriste to carcy out or
construe this Pinal Judgment, to modify or terminate any of its
provisions, to enforce compliance, and to punish violations of

its provisions.

, II.
This Final Judgment applies to each defendant and tg sach

of its trustees, ofticers, diréctors, agents, émployees,

8uccaessors, and assigns, and to alil other persons in active
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concert or participation with any of them who recalve actual
notice of this final Judgment DY personal gervice or otherwise,
except that:

"(A) the provisions of Sectien IV (A)(1) - (3) do not apply
to the comnunications of & nurse employee of any hospital
Acfendant that axe exclusively for the puspose of, and are
ancillary to, anéd reagonably necessary £or, the seeking or
holding of {ndividual employment ag 8 purse, and

(B) for HCA Health Services of Utah, Inc. da/b/a Bt. Mark's
Hospitsl, the provisions of Sections ¥, VI, #and VII apply only
tc dafendant HCA Heslth gervices of Utah, Inc. &/b/a gt, Mark's
Hospital and to any party who may gucceed to the ownarship of

8t. Mark's Hospital,

111,
DEFINITIONS
As used in this Pinal Judgnment:
(A) "Actusl pay rate® means the sctual pay rate for any
employes or class of employees in & specific job belng
evaluated.

- . -

(B) °Average psy Tate" neans the rate determined by
caleulating the average pay of all the enployeas ia a specific
job being evalusted.

(€) r"Compensetion™ means any component of paymant for
employee services, ipcluding, but not limited to, wages,
salaries, benefits, shift differentials, hourly and per diem
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rates, hiring formulas, payroll budgst information, and the
frequency or timing'oc any of these components ot-paymant.

(D) “Current compansation” means compensation that is
actually being utilized in paying any employee,

(E) “Defendants” moans St. Benedict's Hoepital; IHC
Roepitals, Ine., end IHC Hospitals, Inc. d/bh/a LDB Hospital,
f:imary Children's Medical Cente:.YCottOnwood Hospital Madical
center, Alta View Hospital, and Wasatch Canyons Hospital
(®IHC"); Holy Cross Hospital of Salt Lake Citys Plopeer Vallay
Hospital, Inc. d/b/a Pioneer Valley Hospital; Lakaview
Hospital, Inc. d/b/a Lakaview Hospital; Nountain View Hosplital,
Tne. d/b7a Mountain View Hospital; Brigham City Comrunity
Hospital, Inc. d/b/s Brigham City Comwunity Hospitsl; and HCA
Health Bervices of Utah, Inc. d/bsas St. Mark's Hospital,

(F) “Employee” maans any full-time, part-time, hourly or
per diem employee.

(G) "Health care facility" meanm any entity employing
nurses to provide health care services, except that, for each
defendant, the term dces not include its own parent corporation
and any entity owned or_controlled, by means of corporate
menbership or othorwise, either directly or indirectly by the
defendant or its parent.

(H) “Historic compensation” means compensation that was at

one time, but that is no longer, utilized in paying any
employse.



(1) “"Hospital defendsnt® means any dafendant employing
nurses tc provide health care secrvices.

(J) *Joint venture" means a joint arrangement in which two
or more health care facilities pool their resqurces to finance
a venture and gubstantially share in the risk of advarse

financial résults.

(R) “Nurse® means any registered or practical nurse, nurse
practitioner, or nurse speciaslist, whether an employee OIr
{ndependent contractor.

(L) “prospective compensation® means compensation that 8
defendant or health care facility plans or proposas to pay any
employee.

(¥) *Utah" means within the S8tate of Utak.

Iv.
EROHIBITED CONDUCT
(A) Except 2s provided for by Boction IV(B) aad (C), each

hospitel defendant ls prohihited from:

(1) agreeing with any other health care facility in
Utal to fix, limit, og_ggggtggg_tng_compenaation paid to nurses;

(2) sgreaing with any other health care facility in
Utah to comtunicate or exchange {nformation conceraing the
currant or prospective compensation paid to nuxseés; Or

(3) . communicating to, reguesting froa, or exchanging
with any other health care facility in Utah or third party,
other than one owned directly or indirectly by the hospital



defendant or its parent, informatien concecning the current or
prosgective compensation paid to nurses.

(B)' Nothing in this Final Judgment ghall prokibit any

hospital defendant from:

(1) communicating its own historic or current
compensation infoxrmation exclusively for the purpose of
recruiting nurses for employment;

(2) ecommunicating its own prospective compensation
information to an individual aurse in connection with-an offer
or discussion of employment;

(3) providing or receiving histori¢ or current
compgnsation information to or from a third party, other than a
nealth care facility in Utah, in response to a compensation
survey conducted in acsordance with the conditions detailed in
either (a) or (b) below:

(a) any requests for information and any
disseminaiion of information in connection with the survey are
in writing, and:

(1) the survey is conducted and published
without imvolvement by any representative, agent, independent
contractor, or employee 0f any hospital defendant or any health
care facility in Utah, except thet a3 representative, agent, or
erployee of any hospital defendant or any health cars facility
may comrunicate individually and separstely with the third
party EeSPOnsible for conducting and publishing the survey

concerning the design and developnent of the survey, and may



provide written dats in response to & written request for
information in connection with the survey;

A (ii) the survey sncludes only nistoric ox
current compensation information, and does not regquest or
digseminate prospective compensation information;

(411) the ourvey does not request OT
disseminate actual pay catas when the only health care
faéilities that perticipated in the survey opetate in Utah,
The survey, however, may request and disseminate average pay
rates;

(iv) the survey disseminates only aggregate
data, snd either:

(iv.a) each disseminated statistic is
based on data from ‘at least ten (10) separately owned and
operated health care facilities; or

(iv.b) no information about &
compensation practice, {ncluding a wage increase, is provided
by a survey participant within three months of the adoption of
that practice; each disseminated statistic is based on datas
from at least five (5) seperately owned and operated health
care faclilities; and any informationm disseninated in such 2
survey is sufficiently aggreqafea that recipients cannot
jdentify the compensation paid by any survey participant;

(v) ©ro individual geparately owned and

operated health care facility’'s data represents morse than



twenty-£five (2%5) percent on 8 weighted basis of each aggregated
gtatistic; and '

(vi) representatives, agents, independent
contractors, or employees of any hospital defendant or any
pealth care facility in Utah do not have access te any
unaggregated data produced {n response to any request for
information in connection with the survey; or

(b) any compensation information is provided in
writing, ind the defendant hospital has received written
assursnce that the survey will be conducted in accordance with
the conditione detailed below:

(1) the survey disseminatos aggregate data
only, from a sufficiently lazge numbes of participants that
data cannot be identified with any particular health care
facility or health c¢are facility chain;

(ii) representatives, agents, or employees
of any health care facility in Otad (oxcludin§ the thirgd Party
conducting the survey) do not have access to any unaggregated
dats produced in rasponse to any request for information in
connection with tha survey; and '

(1i1) if a majority of the health care
facilities that participated in the survey opeérate oxr gsre
headquartered in Utah, the survey may oot identify the

fecilities that participated in the survey, may not disseminate



entry level rates for 8 particular position, and may only
disseminate the svarage pay rate for that position;

(4) communicating any compensation information to a
pecson, except as described and limited in Sectien IV(B){(1) -
(3), provided that:

(a) no iaformetion is directly or indirectly
conveyad to the Utah Hospital Association, the Utan Society for
Healthcara Human Resources Administration, or to any health
care facillty in Utah;

(b) the defendant advises the person of the
existence of this Final Judgment;

(c) the hospital defendant requizes, 1if within
its power, or requesis if not, that any current or prospective
compensation information provided not he communicated to
anothey health care facility in Utah; and

(4) except whan subject to subpoena or other
legal compulsion, the information is not provided for the
purpose of analyzing ol setting any compensation practice for
any party excapt the hospital defendant providing the
information; or . e s ‘

| (5) participating in a joint venture to provide
nealth care services and engaging in conduct, {including setting
the salaries of nurses of the jolnt venture, that is ancillary
to, and reasonably necessary to achieve tho benefits of, the
joint venture, provided that the joiat venture {s not formed

for the primary purpose of purchasing nursing serQices.



(¢) Nothing ip this Final Judgment shall prohibit
1neidentsl and nonsystematic conmunication between nurses in
the employ of hospital defendants, provided these
communications are not performed at the request, direction,
guggestion, O~ order of 8 head nurse or amy person listed in

v(A), and the nurieé has no role in setting nuree conpensation.

v.
COMPLIANCE PROGRAM

Each defendant is oxdered to maiantain an sntitrust
compliance program which shall include designating, withia 30
days of entry of this Final Judgment, &n Antitrust Compliance
Officer with responsibility for accomplishing the antitrust
complience program and with the purpose of achieving complisnce
with this Final Judgment. gach Antitrust Compliance Officer
shall, on a continuing basis, supervise the review of the
curzent and proposed activities of his or her defendent
institution to ensure that it complies with the Final
Judgment. Rach defendant’s Antitrugt Compliance Officer shall:

(A) Digtribute, within 60 days from the eatry of this
P4inal Judgment, a copy of this Final Judgmeat to pll truatees,
officers, directors, administrators, agsistant administrators,
chief financial officers, non-clerical human resources and
compensation staff, directors of aursing, and nurse recruiters

of his or her defendent institution, except, for IHC this
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subsection applies to a1l trustees, officers, and non-~clericel
human resources and compensation staff at the Central Offica of
1HC Hospitals, inc. anéd the adminisirators, assistant
administrators, chief financial officers, non-clerical human
resources and compensation staff, directors of aucsing, and
nurse recruiters of the aefendant IHC hoaspitals in Salt Lake
cCounty.

(B) Distribute in 2 timely manner 3 copy of this Pinal

'audqment to any person who succeeds to s positioa described in
gection V(A).

(c) Brief ennually those persond then holding the
positions designated in Section V(A) on the meaning and
raquirements 6! this Final Judgment and the antitrust laws and
advise them that the defendant's legal advisors are available
te confer with them concerning compliance with the Final
Judgment and the‘antitrust laws.

(D) o©Obtain from esch person then holding ons of the
positions designated in Bection v(A) an annual written
certification that he or. she:

(1) Dhas tgnd,_ggggrgsggggi_gpd agregs to 8sbide by the
terms of this Final Judgment;

(2) has been advised and understands that his or her
failure to comply with thisa Final Judgment may result in
conviction for erimingl contempt of ¢ourt; and

(3) is not aware of any violation of this decree that
he or she has not reported to the Antitrust Compliance Officer.
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(E) Maintain a record of recipients to whom the Final
Judgment has been distributed and from whom the certiticat:ons

obtained, as required bY section V(D).

VI,
CERTIEJCATION

(A) Within 75 days after the entry of this Finsl Judgment,
each defendant shall cartify to the plalntiff whether it has
distributéd this Final Judgment and the notification in
sccordence with Section V abave.

(B) For each year of the term of thig Final Judgment, each
defendant shall file with the plaintiff, on or bafore the
anniversary date of entry of this Final Judgment, a statement
as to the fact and mannor of its compliance with the provisions
of Section V above.

(C) IE st any time a defendant's Antitrust Compliance
 officer learns of any viplation of Section IV of this Final
Judgment, that defendant shall impediately notify the plaintiff
snd forthwith take appropriate sction to terminate or modify

the activity so as to comply with this rinal Judgment.

vII.
INBPECTION
(A) To determine or secure compliance with this Final
Judgment, 2and subject to any legally recognized privilege, duly
authorized representatives of the Department of Justioe shall,
upon written request of the Asaistant Attorney Genersl ia
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charge ¢f the Antitrust pivision, and on reasonable notice to
any defendant, be permitted:

(1) access during that dafendant's sdministrative
of fice hours to inspect and copy all records and documeénts in
its possession or control relating to any mattexs contained in
this Pinel Judgment; and

(2) to interview that defendant's trustees, officers,
employeas, and agents concerning such matters. The interviews
ghall bo subject to the defendant's and individusl's ressonable
convenience ané without restraiat or inteitarence from the
defendant. Counsel for the defendant or counsel for the
{ndividual interviewed may be present at the interview.

(B) Upon the written requast of the Assistant Attoxney
General in charga of the Antitrust Divisiom, 2 defendant shall
submit such wzit;en reports, under oath if requested, relating
to any of the matters contained in this Final Judgment as may
be yeasonably requested, provided that the preparation of such
report will not unduly durden the defendant oI disrupt

‘defenflant's operations.

(€) Wo information or documents obtained by the means
provided in tnig Section VII shall be divulged by the plaintiff
to any person other than a duly suthorized repregentative of
the ExQCuéive Branch of the United Statam, except in the coursge
of lagal proceedings to which the Unlted States is a party, or
for the purpose of securing compliance with thies Final
Judgment, or as otherwise required by law.
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VIII.

TERM
This Fina) Judgment ghall expire five (5) years from the

date of entry.

IX.
OPPORTUNITY TQ MQDIFY

(A If, gsubsequent to the entry of this Final Judgment, 2
gtipulated final judgment in this matter incorporatiag '
different items is filed with respect to another hospital
defendant, or if this Finsl Judgment or 8 subsequently £iled
stipulated final judgmenc with respect to a hospital defendant
jn this matter is modified to include different terms, 8RY
hospital defendant, in its sole digcretion, may move this Court
to substitute iuch different terms.

(B) Any hospital defendant may move the Court to spply
this Final Judgment in lieu of sny other stipulated final
judgment in this matter, for any other hospital that hospital
defendant, or its qgrqg&i_gcqgizggém.;g.addition. any hospital
defendant shall move this Court tb apply this Final Judgment to
any other hospitel that {t or its pazent acquires agalnst which
s complaint in thip matter is cutstanding, in full settloment
of the pending litlgationm. Either Motion must be made within
thirty (30) days of the acquigition.
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(¢) The plaintiff will support any motion made in

accordance with this Bection.

X.

PUBLIC INTPREET

Entry of this Pinal Judgnent i in the public interast.

DATED!

W'Jﬂ‘ (974

STATES DISTRICT JUDGE
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