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DECLARATION OF W. ROBERT MAJURE
1. My name is W. Robert Majure. I am an economist employed by the Antitrust Division of

the United States Department of Justice. During my tenure at the Antitrust Division, I
have analyzed numerous mergers in the telecommunications industry and in other
industries. I have also been involved in settling concerns in many of these matters by
consent decree. Examples of the mergers I have reviewed are WorldCom/Sprint,

Cingular/AT&T Wireless, and SBC/Ameritech. In addition, I have been involved in



analyzing and helping to develop the Division’s position on policy issues relating to the
telecommunications industry, and have assisted in preparing comments on
telecommunications-related issues that were filed with the FCC. I currently serve as
Chief of the Division’s Competition Policy Section, a group of economists who are
routinely assigned to work with Division lawyers on investigations. A copy of my

curriculum vitae is attached.

I supervised the economists who worked with staff attorneys on the Division’s
investigations of SBC’s proposed merger with AT&T and Verizon’s proposed merger
with MCL T was involved in all aspects of their work including the development of
potential economic theories of harm and the analysis of whether these theories were
supported by the documents and data produced by the merging parties and competitive
local exchange carriers (“CLECs”), as well as by information gathered from industry and
public sources. I also supervised their work in evaluating the proposed remedies, and in
recommending that the Department accept the divestitures contained in the proposed

Final Judgments as solutions to the harms that have been identified in the Complaints.

I have been asked to prepare this declaration in order to help explain how the proposed
remedies address the harm identified by the Department and described in the Complaints.
Below, I discuss local private line services and the companies that provide such service,
and describe in particular the extent to which these companies have competing facilities.

Next, I describe the anticompetitive harm from the mergers as discussed in the



Complaints, which focused on specific buildings where the merging firms had the only
facilities that can be used to provide local private line services. Finally, I address why
the remedies are sufficient and appropriate, including how they provide an appropriate
buyer with all of the assets it will need to step into the shoes of AT&T or MCI and
replace the competition in these services lost through the mergers. I also describe how
the remedies are crafted to limit disruption to customers’ existing telecommunications
services. Throughout this declaration, I reference examples of the types of materials that

support the Department’s decisions to bring the present cases and to adopt the remedies.

The focus of antitrust analysis of mergers is on predicting when a proposed merger will
likely lead to a loss of competition. Two large companies in the same industry do not
necessarily compete vigorously with one another. For example, they may only rarely sell
comparable products to the same customers. As an economist trying to determine
whether a proposed merger should be challenged, I look at where and to what extent the
companies compete, who else competes, how competition occurs, and who else is likely
to enter if conditions change. The goal is to understand how competition, not
competitors, will be affected. So the focus is on the overall mechanics of competition
and the particular ways in which each of the merging parties influences the other’s
competitive activities, such as pricing. In the present cases, the question is whether the
loss of either AT&T or MCI is likely to affect competition for any particular product in a
particular geographic area. More specifically, I assess whether there is evidence

supporting a valid economic theory that indicates that the merger is likely to harm



customers.!

5. The questions posed in an antitrust analysis are not ones that companies study in the
normal course of business. The hypothetical question of how firms in the industry would
alter their behavior after a merger, a question which is essential to antitrust analysis, is far
removed from the usual things with which businesses are concerned (e.g., how to
produce the product most efficiently or where to sell a product for the most profit). So it
is rare for internal business documents to provide complete answers. Rather, in
reviewing a merger, I build a picture of the industry and competitive conditions by
assembling relevant information from numerous sources and applying pertinent economic
theories. This declaration references the types of materials collected and indicates the

relevant facts suggested by such materials.

' During investigation of these mergers, the Department conducted extensive interviews
of retail customers. The comments of the retail customers did not raise concerns consistent with
an antitrust theory of harm. Included in the attachments to this Declaration are copies of
declarations and statements from retail customers submitted to the Department by the parties to
the mergers. See Attachments to Declaration of W. Robert Majure, Tab 1, Retail Customer
Statements. The views expressed in these documents are consistent with what the Department
learned from its interviews.



The Products and Providers

SBC and Verizon initially were only local phone companies. They were formed as a
result of the 1984 Modification of Final Judgement (“MFJ”) that was entered in the
antitrust case the Department brought against the Bell System. The MF] separated the
old Bell System into a number of local telephone companies, which were owned by
regional bell operating companies (“RBOCs”), such as SBC and Verizon, and one long
distance company, AT&T. Each of the local companies created by the MFJ had a distinct
service area wherein it was effectively the monopoly provider of local phone service. At
the same time, AT&T was positioned to compete against new entrants, primarily MCI,

for the provision of long distance service.

Since 1984, the industry has seen dramatic changes including the entry of additional
competitors and the construction of additional network facilities to provide both local and
long distance service. Of particular note, the Telecommunications Act of 1996 altered
the regulatory regime to encourage competition in long distance and local markets. This
precipitated a period of aggressive investment in telecommunications facilities as many
firms — including AT&T and MCI — spent considerable sums expanding their network
infrastructure to offer local services. As a result there are multiple local networks in
most major U.S. cities operated by these competitive local exchange carriers (“CLECs”),

including MCI and AT&T.

At the time its merger with SBC was proposed, AT&T owned local area networks in



some cities where SBC was the RBOC. As the incumbent, SBC provides ubiquitous
service — its network in these cities is extensive and capable of providing service
essentially anywhere. By contrast, AT&T’s network was focused on providing service
where it is most profitable to do so — in areas where the density of high-revenue business
customers justifies the construction costs. As is typical of CLEC networks, AT&T local
area networks have two components, transport and laterals. Transport networks are high-
capacity fiber’ deployed to provide the capability to move traffic around a city.® Laterals
are the connections from this fiber network into individual buildings. Most of the
buildings along a fiber transport network will not have a lateral connection to the network
(referred to as “off-net”), but many others will (“on-net”).* Wherever AT&T offered

facilities-based service it can be assumed that SBC offered a competing service.

9. Likewise, at the time their merger was proposed, MCI owned local area networks

2 A fiber optic cable is a sheath containing multiple strands of fiber each of which is
capable of transmitting its own light-based signals between the electronic devices to which it is
connected. Those devices originate and propagate the signals, but they also allow the carrier that
owns the cable to divide the raw transmission capability of a given strand so that multiple users
or messages can be simultaneously carried on a single strand. Thus, the carrier can allocate to a
given customer portions of a strand of fiber, the whole strand, or even multiple strands if needed.
See Tab 14, Declaration of Charles H. Carnes, Jr. (Verizon) (Aug. 4, 2006) (“Carnes Decl.”), 9
5-7. Customers buy a circuit, which is the ability to transmit up to a certain bandwidth.

3 AT&T provided to the Department maps that show the company’s transport networks
in the cities referenced in the Complaints. Tab 2, AT&T Network Maps; Tab 7, Overlapping
CLEC Fiber Maps.

* AT&T provided to the Department a list of on-net buildings that shows the customer
locations to which AT&T owned a connection within the cities referenced in the Complaints.
Tab 3, AT&T Buildings List.



10.

(including both transport® and laterals into buildings®) in some cities where Verizon was
the incumbent local service provider. The MCI networks were built, similar to AT&T’s,
primarily in central business districts, but as to all these locations it can be assumed that

MCI was competing with Verizon.

In addition, CLECs other than AT&T and MCI have also built local area networks in the
same cities where either AT&T or MCI owned local facilities.” In fact, multiple CLECs
do business in each of the major cities within SBC’s and Verizon’s service territory.*
These CLEC's include cable companies (such as Cox Communications and Cablevision),
traditional long distance carriers (Sprint), and a number of companies whose primary
business is providing either long distance and/or local facilities (such as AboveNet, Level
3, XO Communications, and Telcove). CLECs’ networks tend to cover the same high-
density areas covered by AT&T and MCI, and they therefore overlap substantially with

the transport networks of AT&T and MCIL.® In addition, CLECs (sometimes multiple

> MCI provided to the Department maps that show the company’s transport networks in

the cities referenced in the Complaints. Tab 4, MCI Network Maps; Tab 7, Overlapping CLEC
Fiber Maps.

¢ MCI provided to the Department a list of on-net buildings that shows the customer

locations to which MCI owned a connection within the cities referenced in the Complaints. Tab
5, MCI Buildings List.

7 Various CLECs provided to the Department maps and on-net building lists that idenitfy

where each CLEC had relevant facilities. Tab 6, CLEC Network Maps and Buildings Lists.

8 See Tab 7, Note on Overlapping Fiber Maps.

o See Tab 7, Overlapping CLEC Fiber Maps (overlays of the maps provided to the

Department by individual CLECs which illustrate the overlaps among their transport networks).
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CLECs) have laterals into the same buildings as AT&T or MCL'® Some, though not all,
CLECs continue to build both transport and laterals into individual buildings." At the
time the mergers were proposed, for example, [REDACTED TEXT] was adding new

buildings at a faster rate than either MCI or AT&T."

11. These local area networks are used to provide business customers with a common
fundamental building block of telecommunications services — local private lines. These
are dedicated circuits (meaning that the customer has the exclusive right to use the
transmission path) connecting two points in the same metropolitan area. The customer for
such a circuit might be a business seeking to connect computers in two office buildings, or
another carrier seeking to sell services to business customers. Access into a building
through owned or leased facilities is necessary to enable a carrier to serve customers in
that building. Virtually any telecommunications service one intends to use needs a local
connection to the buildings where the service originates or terminates, and, except where
the expected volume of traffic on the connection is low, a business will use local private

lines to make that connection. In each of the cities identified in the Complaints, local

1

’ For example, five CLECs had laterals in the building at 767 5™ Avenue, New York,
New York, and four CLECs had lateral connections at 141 W. Jackson Blvd, Chicago, linois.
See Tab 6, CLEC Network Maps and Buildings Lists (containing building lists provided by
CLECs in response to compulsory process).

11 See Tab 6, CLEC Network Maps and Buildings Lists; Tab 8, CLEC Business Plans.

12 |REDACTED] reported far more buildings added in the 2004-05 time frame than AT&T
or MCL. See Tab 9, CLEC Interrogatory Responses (explaining criteria for adding buildings and
reporting recent additions). The reporting periods for these companies overlap only partially, but
the wide disparity in the numbers suggest that this is a reasonable conclusion.

8



12.

13.

private lines are provided by the merging parties and by other CLECs."

The Harm Alleged

The existence of overlapping assets that can be used to provide competing products and
services (e.g., those described above) often suggest areas of concern in the Department’s
merger investigations. But the fact that two companies have overlapping assets does not,
in and of itself, prove that customers would experience higher prices as a result of a
merger of those companies. To determine whether a merger that would result in common
ownership of overlapping assets would rise to the level of an antitrust violation, the
Department attempts to evaluate all relevant facts about the market to determine how
firms compete. Based on its understanding of the facts and the nature of competition, the

Department then attempts to predict the effect of the merger on competition.

As set forth in the Complaints, the Department identified harm in the market for the sale
of local private lines. This harm is predicted in situations where only AT&T and SBC or
MCI and Verizon, respectively, were capable of supplying local private lines before the
merger and no other CLEC was likely to connect the building to its network. After the
merger, SBC or Verizon would be the only possible supplier of local private lines to

those buildings, and they could raise prices without fear of competition. In practice, the

3 See Tab 10, Documents Pertaining to CLECs as Providers of Access. The Verizon

cities are: Washington—Baltimore; Boston; New York; Philadelphia; Tampa; Richmond,
Virginia; Providence, Rhode Island; and Portland, Maine. The SBC cities are: Chicago;
Dallas—Fort Worth; Detroit; Hartford—New Haven, Connecticut; Indianapolis; Kansas City; Los

Angeles; Milwaukee; San Diego; San Francisco—San Jose; and St. Louis.

9



14.

fact that the merged firms would no longer face competition from a CLEC in these
buildings is likely to result in higher prices or lower quality (e.g., less responsiveness to
service outages or requests to provide new circuits) for local private lines, or for
packages of telecommunications services that include local private lines into the affected

buildings, all to the detriment of consumers.

Of course, harm to consumers would be unlikely if the merged firms knew that raising
prices, for example, would make it profitable for a CLEC to construct a lateral
connection from its network into these buildings and thereby offer customers a choice.
When entry such as that is likely, firms often recognize that fact and avoid giving the
would-be entrant cause to enter. As a result, the buildings identified by the Department
as likely to experience harm from the mergers do not include all situations where only
AT&T and SBC or only MCI and Verizon were present before the mergers. Rather, they
include only those 2-1 buildings where entry is unlikely.'* The likelihood of entry can be
assessed by examining the criteria CLECs use in deciding whether to make such
investments, i.e., whether the potential revenue to be earned will be sufficiently greater

than the cost of building a lateral.”® This provides an understanding of the relationship

14 As discussed here, entry means establishing a physical connection to the building. It

makes no analytical difference in this context whether the lateral is built as a result of a merger-
induced price increase or as a response to a new business opportunity.

15 Some CLECs provided in response to interrogatories information on the criteria they

used in such evaluations. See Tab 9, CLEC Interrogatory Responses (responses explaining
criteria for adding buildings). Although individual companies perceive different revenue
opportunities and have different tolerances for risk at any given time, the basic relationship in
these criteria between the revenue opportunities in a building and the distance from the building
to the CLEC’s existing facilities was confirmed to apply generally.

10



between cost (primarily the distance of the building from the provider’s network) and the
revenue the CLEC was likely to receive from customers in the building.'® Estimates of
the revenue opportunity (based on the current traffic being generated in the building
adjusted for special circumstances) and the distance to the closest CLEC fiber provide
bases for identifying the subset of 2-1 buildings for which long-term harm was not likely
to be offset by entry.”” These more than 700 buildings are listed in the Appendices to the

proposed Final Judgments.

The Remedies

15. In fashioning a remedy here, the Department’s goal was to restore the competition that
the Complaints allege would likely be lost due to the mergers. In general, the
Department aims to craft a remedy that has a “close logical nexus” to the alleged

violation.'® In addition, the proposed remedy should “effectively redress the violation

16 See infra note 25 (detail on entry costs).

17 Specifically, the Department used the following screens and eliminated from the list of
potentially problematic buildings those where the demand was at or above the minimum level
shown below, and where a competing carrier had facilities within the corresponding distance:

Minimum demand Distance
2 DS3s 0.1 mile
10C-12 0.25 mile
over OC-48 1 mile

In some cases, a building was eliminated because there was unlikely to be competition in the
future for its business. For example, there was a building served by AT&T which was used
exclusively by a wireless company. That wireless company was subsequently sold to SBC. It
seems unlikely that SBC would use a CLEC to serve its own subsidiary when the current
contract expires.

18 11.S. Dep’t of Justice, Antitrust Division Policy Guide to Merger Remedies, Section II
(Oct. 2004).
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and, just as importantly, be no more intrusive on market structure and conduct than

necessary to cure the competitive harm.”"

16. In these cases, the proposed remedies are straightforward. They require the divestiture of
connections into the buildings identified as problematic in the Complaints. In each
building, the buyer of the divested assets would step into the shoes of AT&T or MCI. As
new sales opportunities arise in the buildings, the buyer will be positioned to offer an
alternative to SBC or Verizon. All customers — the tenants in the building as well as the
carriers who need to buy a connection in order to sell their services to tenants — will have

a choice of two facilities-based providers, just as they did before the mergers.

17. If AT&T or MCI had some unique qualifications as a competitor in selling local private
lines, there might be concerns that no other CLEC would be as competitive as AT&T or
MCI. However, I found no evidence suggesting a unique competitive role for either of
these firms in selling local private lines. In fact, any supplier that can provide a
technically reliable point-to-point connection is a competitive option for purchasers

interested in accessing those two locations.*

¥ 1.

2 AT&T and MCI purchased local private lines from a laundry list of carriers, and other
CLECs routinely purchase local private lines from each other. See Tab 10, Documents
Pertaining to CLECs as Providers of Access; see also Tab 11, AT&T Documents

[REDACTED TEXT]
See Tab 12, MCI Documents

[REDACTED TEXT]
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18. Replacing the lost competition often presents some practical difficulties that requires a
balance of the competitive benefits from a divestiture with any burdens the divestitures
could create for customers. For example, some commentators have suggested that the
merging firms should be required to sell customer contracts along with the live circuits
that serve those customers. These proposals, however, would create concerns that
forcing customers to change carriers when they had not anticipated or planned for such a
change would be disruptive and costly for the customers.”’ The proposed remedies are a
balance between these potential problems and the benefits of requiring divestiture of
these assets. Because most business contracts are relatively short in duration (typically
one to three years), many of the existing contracts will be expiring within the next two
years, and, consequently, a buyer of the divestiture assets can compete directly or
indirectly (through [REDACTED TEXT]

leasing access to another CLEC) for this business as

contracts come up for renewal. Under the proposed remedies, therefore, it is likely that a

21 See Tab 13, Letter from C. Douglas Jarrett, Keller and Heckman, to Marlene H.
Dortch, FCC (Sept. 27, 2005) (summarizing oral ex parte discussion of concerns of eCommerce
Telecommunications User Group and the American Petroleum Institute). I understand the
divestiture of customers and live circuits can cause problems because it would require a buyer to
transfer the circuits to its own network which would result in a temporary disconnection of the
circuit. In addition, some customers purchase connections to multiple buildings from AT&T or
MCI. If the connection to one building was sold to the buyer but not the connection to other
buildings, the customer would be forced to deal with two separate companies to maintain its
telecommunications system. For companies that specifically chose to have a single provider
oversee their network, this would create inefficiencies and dissatisfaction. Finally, other
customers are purchasing an integrated package of telecommunications services from AT&T or
MCTL, and the individual local private lines are just one part of the service. Divesting just
connections to some buildings would create the types of problems outlined above, but at a much
greater level given the complexity of the services involved.
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