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QUESTIONS PRESENTED 

Under the “state action doctrine,” the federal anti­
trust laws do not apply to the anticompetitive conduct of 
certain subordinate public entities created by a State if 
the conduct is authorized as part of a “state policy to 
displace competition” that is “clearly articulated and 
affirmatively expressed” in state law. Town of Hallie v. 
City of Eau Claire, 471 U.S. 34, 38-39 (1985) (citations 
omitted). The doctrine extends to private entities if the 
state policy is so articulated and the private conduct is 
“ ‘actively supervised’ by the State itself,” California 
Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 
445 U.S. 97, 105 (1980) (citation omitted).  “[T]he State 
may not,” however, “validate  *  *  *  anticompetitive 
conduct simply by declaring it to be lawful.”  Hallie, 
471 U.S. at 39.  In this case, a local government entity 
created by Georgia law, acting at the behest of a private 
actor and using the general corporate powers conferred 
on it by the State, acquired the only competitor of that 
private actor and immediately transferred control of the 
competitor to the private actor, creating a private mo­
nopoly. The questions presented are as follows: 

1. Whether the Georgia legislature, by vesting the 
local government entity with general corporate powers 
to acquire and lease out hospitals and other property, 
has “clearly articulated and affirmatively expressed” a 
“state policy to displace competition” in the market for 
hospital services. 

2. Whether such a state policy, even if clearly artic­
ulated, would be sufficient to validate the anticompeti­
tive conduct in this case, given that the local government 
entity neither actively participated in negotiating the 
terms of the hospital sale nor has any practical means of 
overseeing the hospital’s operation. 

(I) 



PARTIES TO THE PROCEEDING 

The petitioner is the Federal Trade Commission. 
Respondents are Phoebe Putney Health System, 

Inc., Phoebe Putney Memorial Hospital, Inc., Phoebe 
North, Inc., HCA, Inc., Palmyra Park Hospital LLC,* 

and Hospital Authority of Albany-Dougherty County. 

* According to records from the Georgia Secretary of State, Palmyra 
Park Hospital, Inc., which was a party in the court of appeals, was 
converted on December 15, 2011, from a profit corporation to a limited 
liability company now known as Palmyra Park Hospital, LLC. 

(II) 
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In the Supreme Court of the United States
 

No. 

FEDERAL TRADE COMMISSION, PETITIONER 

v. 

PHOEBE PUTNEY HEALTH SYSTEM, INC., ET AL. 

ON PETITION FOR A WRIT OF CERTIORARI
 
TO THE UNITED STATES COURT OF APPEALS
 

FOR THE ELEVENTH CIRCUIT
 

PETITION FOR A WRIT OF CERTIORARI 

The Solicitor General, on behalf of the Federal Trade 
Commission (FTC), respectfully petitions for a writ of cer­
tiorari to review the judgment of the United States Court 
of Appeals for the Eleventh Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App., infra, 
1a-15a) is reported at 663 F.3d 1369.  The order of the 
district court (App., infra, 16a-65a) is reported at 
793 F. Supp. 2d 1356. 

JURISDICTION 

The judgment of the court of appeals was entered on 
December 9, 2011.  On February 29, 2012, Justice 
Thomas extended the time within which to file a petition 
for a writ of certiorari to and including March 23, 2012. 

(1)
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The jurisdiction of this Court is invoked under 28 U.S.C. 
1254(1). 

STATUTORY PROVISIONS INVOLVED 

Pertinent provisions of the Clayton Act, 15 U.S.C. 12 
et seq., the Federal Trade Commission Act, 15 U.S.C. 41 
et seq., and the Georgia Hospital Authorities Law, Ga. 
Code Ann. §§ 31-7-70 et seq., are reproduced in the ap­
pendix to the petition (App., infra, 69a-82a). 

STATEMENT 

This case presents the question whether a hospital’s 
acquisition of its only rival, effectuated by using a 
substate governmental entity’s general corporate pow­
ers, is exempt from antitrust scrutiny under this Court’s 
“state action doctrine.”  Both courts below held that 
the transaction was exempt because the use of general 
corporate powers to engage in “anticompetitive conduct 
[could] be reasonably anticipated.” App., infra, 9a 
(quoting FTC v. Hospital Bd. of Dirs. of Lee County, 
38 F.3d 1184, 1190-1191 (11th Cir. 1994) (Lee County)), 
44a-45a. 

1. a. In a series of cases beginning with Parker v. 
Brown, 317 U.S. 341 (1943), this Court has held that, in 
our federal system, the national policy of free competi­
tion embodied in the federal competition laws (which 
include the Clayton Act, 15 U.S.C. 12 et seq.) gives way 
under appropriate circumstances to a State’s policy to 
govern a market by alternative means. Accordingly, a 
State acting as a sovereign is not subject to federal com­
petition laws. Parker, 317 U.S. at 350-351.  Certain po­
litical subdivisions of a State—paradigmatically, coun­
ties or municipalities—are likewise exempt from those 
laws when they act pursuant to “clearly articulated and 
affirmatively expressed  *  *  *  state policy” to displace 
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competition. California Retail Liquor Dealers Ass’n v. 
Midcal Aluminum, Inc., 445 U.S. 97, 105 (1980) 
(Midcal) (quoting City of Lafayette v. Louisiana Power 
& Light Co., 435 U.S. 389, 410 (1978) (opinion of 
Brennan, J.)); see Town of Hallie v. City of Eau Claire, 
471 U.S. 34, 39-40 (1985) (Hallie). In addition, private 
actors “ ‘actively supervised’ by the State itself” in com­
plying with such a state policy enjoy a similar defense. 
Midcal, 445 U.S. at 105.  This cluster of principles is 
commonly referred to as the “state action doctrine.” 

To satisfy the requirement of clear articulation, “[i]t 
is not enough that  .  .  .  anticompetitive conduct is 
prompted by state action.” Midcal, 445 U.S. at 104 
(quoting Goldfarb v. Virginia State Bar, 421 U.S. 773, 
791 (1975)) (internal quotation marks omitted). Al­
though the state legislature need not “have stated ex­
plicitly that it expected [the actor in question] to engage 
in conduct that would have anticompetitive effects,” 
Hallie, 471 U.S. at 42; see id. at 43-44, a “State’s posi­
tion  *  *  *  of mere neutrality respecting the  *  *  * 
actions challenged as anticompetitive” will not suffice, 
Community Commc’ns Co. v. City of Boulder, 455 U.S. 
40, 55 (1982) (Boulder). Accordingly, this Court has of­
ten looked to whether the “statute provided [a] regula­
tory structure that inherently ‘displace[d] unfettered 
business freedom.’”  Hallie, 471 U.S. at 42 (quoting New 
Motor Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96, 109 
(1978)) (second set of brackets in original).  In City of 
Columbia v. Omni Outdoor Advertising, Inc., 499 U.S. 
365 (1991), for example, the Court held that, where a 
municipal zoning ordinance had been authorized by state 
legislation (see id. at 370-371 & n.3), the clear-articula­
tion requirement was satisfied because “[t]he very pur­
pose of zoning regulation is to displace unfettered busi­
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ness freedom in a manner that regularly has the effect 
of preventing normal acts of competition.”  Id. at 373. 
The Court has described that inquiry as examining 
whether “suppression of competition is the ‘foreseeable 
result’ of what the [state] statute authorizes.” Ibid. 
(quoting Hallie, 471 U.S. at 42). 

A State may not simply declare that its political sub­
divisions or residents are exempt from federal competi­
tion law. “[T]he State may not validate [an actor’s] anti-
competitive conduct simply by declaring it to be lawful.” 
Hallie, 471 U.S. at 39 (citing Parker, 317 U.S. at 351); 
accord FTC v. Ticor Title Ins. Co., 504 U.S. 621, 633 
(1992) (“[A] State may not confer antitrust immunity on 
private persons by fiat.”). This Court has typically de­
scribed the state action doctrine as triggered by “a state 
policy to displace competition” with some alternative 
approach to ordering the market.  Hallie, 471 U.S. at 39 
(emphasis added); see Ticor, 504 U.S. at 632-633 (refer­
ring to “the doctrine that federal antitrust laws are sub­
ject to supersession by state regulatory programs”); 
Omni Outdoor, 499 U.S. at 372-373 (referring to either 
“displacement of competition” or “suppression of compe­
tition”). Thus, “[i]mmunity is conferred out of respect 
for ongoing regulation by the State, not out of respect 
for the economics of price restraint.” Ticor, 504 U.S. at 
633. 

b. Georgia’s Hospital Authorities Law, 1941 Ga. 
Laws 241 (codified, as amended, at Ga. Code Ann. 
§§ 31-7-70 et seq.), creates “a public body corporate and 
politic to be known as the ‘hospital authority’ ” for each 
county and municipality, Ga. Code Ann. § 31-7-72(a), or 
for appropriate combinations of multiple counties and 
municipalities, id. § 31-7-72(d). “Every hospital author­
ity shall be deemed to exercise public and essential gov­
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ernmental functions and shall have all the powers neces­
sary or convenient to carry out and effectuate the pur­
poses and provisions of [the Hospital Authorities Law].” 
Id. § 31-7-75. Those corporate powers include, inter 
alia, the powers to “make and execute contracts”; “ac­
quire  *  *  *  projects”; “lease for [up to 40 years] for 
operation by others any project”; “establish rates and 
charges for the services and use of the facilities of the 
authority”; “[transact in] any real or personal property”; 
“contract for the management and operation of [a] pro­
ject”; “form and operate * * * one or more networks 
of hospitals, physicians, and other health care provid­
ers”; and “exercise any or all powers [of ] private corpo­
rations performing similar functions.” Id. § 31-7-75(3), 
(4), (7), (10), (14), (23), (27) and (21); see id. § 31-7-71(5) 
(defining “Project” to include “hospitals”). 

2. a. Phoebe Putney Memorial Hospital (Memorial) 
has operated in the City of Albany, Georgia, since 1911. 
Complaint ¶ 22. In 1941, Albany and the surrounding 
Dougherty County activated respondent Hospital Au­
thority of Albany-Dougherty County (Authority).  The 
Authority acquired and has held title to Memorial’s as­
sets since 1941, and it operated Memorial until 1990. 
App., infra, 4a. 

That year, the Authority formed two private corpora­
tions, respondent Phoebe Putney Health System, Inc. 
(PPHS) and a subsidiary, respondent Phoebe Putney 
Memorial Hospital, Inc. (PPMH), in whose assets the 
Authority holds reversionary interests.  App., infra, 4a 
& n.4.  The Authority ceded control of Memorial by leas­
ing it to PPMH in a 40-year, dollar-a-year lease that, as 
extended, is set to expire in 2042.  Complaint ¶ 27; see 
App., infra, 19a. Memorial has 443 beds and offers a full 
range of general acute care hospital services, as well as 
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emergency care, tertiary care, and outpatient services. 
Complaint ¶¶ 22-23. 

The Authority now has no budget, no staff, and no 
employees. Complaint ¶ 27. It has never counter­
manded, approved, modified, or otherwise affected 
PPMH’s actions on matters such as setting rates, offer­
ing services, making staffing decisions, or managing 
facilities capacity.  Id. ¶ 30. As the Authority’s Chair­
man acknowledged, in reaction to a new board member’s 
concerns about PPMH’s high prices, “the Authority re­
ally has no authority as far as running the hospital.” 
FTC C.A. Br. 7 (citation omitted); see Complaint ¶ 5. 
Likewise, the Authority neither controls nor supervises 
PPHS. Id. ¶¶ 27-31. 

Palmyra Medical Center, which was incorporated as 
Palmyra Park Hospital, Inc. (Palmyra), is located two 
miles from Memorial and was built in 1971.  Before the 
transaction at issue here, Palmyra was owned by re­
spondent HCA, Inc., one of the largest health care ser­
vice providers in the United States. Palmyra has 248 
beds and, like Memorial, provides general acute care 
services. Memorial and Palmyra are the only two hospi­
tals in Albany. Complaint ¶¶ 1, 7-8, 25-26. 

b. Respondents orchestrated a transaction in which 
PPHS was to acquire control of Palmyra from HCA, 
giving PPHS an absolute monopoly in the market for 
inpatient general acute care hospital services sold to 
commercial health-care plans and their customers in 
Dougherty County.  Even within a broader market that 
includes six counties surrounding Albany, the merger 
would increase PPHS’s market share (as measured by 
commercial patient discharges) from 75% to 86%.  By 
any reasonable measure, the acquisition is a merger to 
monopoly and presumptively unlawful.  Complaint ¶¶ 1, 
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7-8; see id. ¶¶ 64-68 (analyzing transaction under the 
Horizontal Merger Guidelines developed by the U.S. 
Department of Justice and the FTC). 

The transaction was structured using the Authority 
as a conduit, in what PPHS’s consultant described as a 
“proven” method of avoiding antitrust scrutiny.  FTC 
C.A. Br. 12 (citation omitted); see Complaint ¶¶ 38, 44. 
Under an integrated purchase-and-lease transaction, the 
Authority would act as a nominal purchaser of Palmyra’s 
assets using PPHS-controlled funds and then lease Pal­
myra to PPHS for a dollar a year for 40 years (much like 
PPHS’s existing lease for Memorial).  Ibid.  As a result, 
PPHS would gain full economic and operational control 
over both Memorial and Palmyra. 

Without the Authority’s involvement, PPHS and 
HCA negotiated an agreement under which the Author­
ity would acquire Palmyra for $195 million of PPHS-
controlled funds, and PPHS would guarantee the pur­
chase price or pay HCA a $35 million break-up fee. 
App., infra, 5a & n.7. PPHS further agreed (without the 
Authority’s knowledge) to pay HCA $17.5 million if the 
Authority failed to approve the transaction “in exactly 
the form” previously agreed to by PPHS and HCA. 
Complaint ¶¶ 4, 48.  PPHS also prepared a “Manage­
ment Agreement,” to be executed at closing, giving 
PPHS immediate control of Palmyra, pending an amend­
ment to its existing lease with the Authority. Id. ¶¶ 50­
51. 

The Authority did not participate in the negotiation 
of any of those terms. The Authority first considered 
the transaction at its December 21, 2010, meeting.  The 
Authority unanimously approved the transaction then 
and there, in exactly the form presented to it by PPHS, 
without any inquiry into its details.  Complaint ¶¶ 49-50. 
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3. On April 19, 2011, the FTC issued an administra­
tive complaint pursuant to Section 11(b) of the Clayton 
Act, 15 U.S.C. 21(b), and Section 5(b) of the Federal 
Trade Commission Act (FTC Act), 15 U.S.C. 45(b). 
Phoebe Putney Health Sys., Inc., Docket No. 9348, 
2011 WL 1595863. The complaint charged that respon­
dents’ agreement and proposed transaction would sub­
stantially lessen competition in the relevant markets, in 
violation of Section 5 of the FTC Act, 15 U.S.C. 45, and 
Section 7 of the Clayton Act, 15 U.S.C. 18.  The next day, 
the FTC and the State of Georgia filed suit against re­
spondents in district court, pursuant to Section 13(b) of 
the FTC Act, 15 U.S.C. 53(b), and Section 16 of the 
Clayton Act, 15 U.S.C. 26, seeking to enjoin the transac­
tion pending the FTC’s administrative proceedings.  On 
July 15, 2011, at respondents’ request, the FTC stayed 
its administrative proceedings pending conclusion of the 
court action. 

4. The district court denied injunctive relief and 
dismissed the complaint for failure to state a claim. 
App., infra, 16a-65a.  The court first held that the acqui­
sition of Palmyra, the transfer of control over Palmyra 
to PPHS, and the long-term lease of Palmyra’s assets to 
PPHS, form a single transaction subject to Section 7 of 
the Clayton Act. Id. at 26a-32a. The court concluded, 
however, that the Georgia legislature had clearly articu­
lated an intent to displace competition because “the Au­
thority was foreseeably likely to acquire and lease hospi­
tals in the manner proposed in this case.” Id. at 56a. It 
reached that conclusion principally because the Hospital 
Authorities Law (1) empowered the Authority to acquire 
and lease out hospitals and to form networks of hospi­
tals, (2) limited the Authority’s geographic scope, and 
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(3) required the Authority to operate on a non-profit 
basis. See id. at 54a-58a. 

The district court held that the private respondents’ 
conduct—which it characterized as no more than “seek­
ing” or “influencing” actions by the Authority, App., 
infra, 47a—was protected by virtue of the Authority’s 
“antitrust immunity” and privileged by the First Am­
endment under the Noerr-Pennington doctrine, id. at 
60a. See id. at 59a-61a; see generally Eastern R.R. 
Presidents Conference v. Noerr Motor Freight, Inc., 
365 U.S. 127 (1961); United Mine Workers v. Penning-
ton, 381 U.S. 657 (1965). The court further concluded 
that PPHS’s conduct would be exempt from antitrust 
scrutiny because PPHS was acting “as an agent of the 
political subdivision which has received antitrust immu­
nity.” App., infra, 49a; see id. at 61a-64a. 

5. The court of appeals affirmed.  App., infra, 1a­
15a. The court “agree[d] with the [FTC] that, on the 
facts alleged, the joint operation of [PPMH] and Pal­
myra would substantially lessen competition or tend to 
create, if not create, a monopoly.” Id. at 8a.  Like the 
district court, it viewed “the purchase of Palmyra’s as­
sets, as well as their temporary management by, and 
subsequent lease to, PPHS  *  *  *  as parts of a single 
‘acquisition’ under the Clayton Act.”  Id. at 10a n.11. It 
concluded, however, that the state action doctrine ex­
empted the transaction from antitrust scrutiny.  Id. at 
8a-14a. 

a. The court of appeals explained that “[t]he re­
quirement of a clearly articulated state policy” is satis­
fied if “anticompetitive conduct is a ‘foreseeable result’ 
of [state] legislation.”  App., infra, 9a. It further ex­
plained that, under Eleventh Circuit precedent, a “ ‘fore­
seeable anticompetitive effect’ need not be ‘one that or­
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dinarily occurs, routinely occurs, or is inherently likely 
to occur as a result of the empowering legislation.’ ” 
Ibid. (quoting Lee County, 38 F.3d at 1188). 

Pointing to the corporate powers noted above, see 
pp. 4-5, supra, the court of appeals reasoned that be­
cause “the Georgia legislature granted powers of im­
pressive breadth to the hospital authorities”—including, 
“[m]ost important[ly] in this case,” the powers to ac­
quire and lease out hospitals—“the legislature must 
have anticipated that such acquisitions would produce 
anticompetitive effects.  Foreseeably, acquisitions could 
consolidate ownership of competing hospitals, eliminat­
ing competition between them.” App., infra, 11a-12a. 
The court further stated that “[i]t defies imagination to 
suppose the [Georgia] legislature could have believed 
that every geographic market in Georgia was so replete 
with hospitals that authorizing acquisitions by the au­
thorities could have no serious anticompetitive conse­
quences.” Id. at 13a. 

b. The FTC also argued that the state action doc­
trine does not shield a transaction, like the one at issue 
here, in which private actors engage in the unsupervised 
creation of a monopoly.  See FTC C.A. Br. 25-36; see 
also id. at 43-48. The court of appeals summarily re­
jected what it understood to be the FTC’s “suggestion 
that  *  *  *  private influence, or  *  *  *  private benefit, 
somehow makes the transaction and its anticompetitive 
effects unforeseeable.” App., infra, 14a n.13. 

6. On December 15, 2011, after issuing its decision 
on the merits, the court of appeals dissolved the injunc­
tion it had granted pending the FTC’s appeal. See 
App., infra, 66a-67a (granting injunction); id. at 68a 
(dissolving injunction). The transaction closed that 
day. Jennifer Maddox Parks, Hospitals to Merge with 
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Phoebe, Albany Herald, Dec. 15, 2011, at 1A.  PPHS ap­
parently has begun blending management staffs at 
Memorial and Palmyra (which is now known as Phoebe 
North), and there have been some staff changes at 
Phoebe North. See Jennifer Maddox Parks, Phoebe 
North Blending with Phoebe Putney, Albany Herald, 
Feb. 17, 2012, at 1A.  PPHS has indicated that it plans to 
centralize additional functions in the coming months, but 
it has not yet settled on longer-term plans for Phoebe 
North. Jennifer Maddox Parks, Hospital Board Up­
dated on Phoebe North, Morningside, Albany Herald, 
Jan. 5, 2012, at 3A.1 

REASONS FOR GRANTING THE PETITION 

The court of appeals found Georgia’s grant of general 
corporate powers to the Authority to justify exempting 
a merger to monopoly among private parties from all 
antitrust scrutiny. That was doubly in error.  First, 
the court’s reliance on a grant of general corporate pow­
ers reflects an entrenched misapplication of this Court’s 
precedents that squarely conflicts with decisions from 
the Fifth, Sixth, Ninth, and Tenth Circuits.  As many 
other courts have recognized, such commonplace grants 
of corporate authority reflect only a “State’s position 

As the D.C. Circuit recently explained in detail in another merger 
case arising in a materially identical procedural posture, the events 
described in the text do not render a case like this moot. FTC v. Whole 
Foods Mkt., Inc., 548 F.3d 1028, 1033-1034 (2008) (opinion of Brown, J.). 
If this case is remanded for further proceedings, the FTC could ask the 
district court to enjoin respondents from reducing clinical services at 
Phoebe North; from allowing Phoebe North’s deterioration; and from 
terminating or transferring employees or physicians practicing there. 
Such steps would preserve the status quo in a way that would facilitate 
the implementation of the FTC’s final remedial decree, in the event the 
FTC determines the transaction was unlawful. 
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*  *  *  of mere neutrality” that cannot support a state 
action defense. Community Commc’ns Co. v. City of 
Boulder, 455 U.S. 40, 55 (1982). Moreover, the general 
corporate powers relied on below closely resemble those 
an ordinary business corporation would possess, yet no 
one would suggest that such ordinary powers privilege 
every private company to engage in anticompetitive con­
duct. There are tens of thousands of political subdivi­
sions in the Nation to which the court of appeals’ 
corporate-powers logic might apply, and the public hos­
pital context in particular has often led to litigation. 

Second, the court of appeals compounded its error by 
assuming that Georgia’s supposed policy authorizing the 
Authority to engage in anticompetitive conduct amounts 
to the State’s endorsement of what in substance is an 
unsupervised private merger. Yet such a policy would 
violate this Court’s clear rule that “a State may not con­
fer antitrust immunity on private persons by fiat.”  FTC 
v. Ticor Title Ins. Co., 504 U.S. 621, 633 (1992).  The 
Court should grant review to correct a line of decisions 
that erroneously places a large segment of commerce 
outside the reach of federal competition law. 
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I.	 THE ELEVENTH CIRCUIT ERRED, AND DEPARTED 
FROM THE DECISIONS OF OTHER CIRCUITS, IN 
TREATING THE GEORGIA LEGISLATURE’S GRANT OF 
GENERAL CORPORATE POWERS TO A HOSPITAL 
AUTHORITY AS CLEARLY ARTICULATING A STATE 
POLICY TO DISPLACE COMPETITION 

In holding that the Georgia legislature had clearly 
articulated a state policy displacing competition, the 
Eleventh Circuit relied exclusively on the State’s grant 
to the Authority of general corporate powers, such as 
the powers to acquire and lease out property. The 
court’s analysis misapplies this Court’s precedents and 
conflicts with decisions from four other circuits.  Al­
though that approach has been criticized by courts and 
commentators alike, it is firmly entrenched in the Elev­
enth Circuit. This Court’s review is necessary to correct 
an error that exempts a large class of anticompetitive 
activity from antitrust scrutiny. 

A.	 The Eleventh Circuit’s Approach To The State Action 
Doctrine Conflicts With This Court’s Precedents And 
Does Not Serve The Doctrine’s Purposes 

1. Because the state action doctrine exempts con­
duct that would otherwise be illegal from federal law’s 
“fundamental and accepted assumptions about the bene­
fits of competition,” it is “disfavored” and must be nar­
rowly construed.  Ticor, 504 U.S. at 636.  To ensure that 
the doctrine remains true to its roots in federalism, this 
Court has insisted that the displacement of competition 
on which the doctrine depends be “clearly articulated 
and affirmatively expressed” as the State’s adopted pol­
icy. City of Lafayette v. Louisiana Power & Light Co., 
435 U.S. 389, 410 (1978) (opinion of Brennan, J.); see 
Town of Hallie v. City of Eau Claire, 471 U.S. 34, 40 



 

  

14
 

(1985); California Retail Liquor Dealers Ass’n v. Mid­
cal Aluminum, Inc., 445 U.S. 97, 105 (1980); New Motor 
Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96, 109 (1978). 

The mere grant to a political subdivision of general 
powers to act cannot provide the requisite “clear articu­
lation” of a state policy to displace competition.  That is 
particularly clear from this Court’s decision in Boulder, 
which addressed the applicability of the state action doc­
trine to a city ordinance that prevented a cable televi­
sion service provider from expanding.  455 U.S. at 45-46. 
The ordinance was enacted pursuant to Colorado’s con­
stitutional “home rule” delegation of authority, under 
which a city may exercise “the full right of self-govern­
ment in both local and municipal matters.”  Id. at 43-44 
(citation omitted). 

Boulder argued that “it may be inferred, from the 
authority given to Boulder to operate in a particular 
area * *  * that the legislature contemplated the kind 
of action complained of.” Boulder, 455 U.S. at 55 (inter­
nal quotation marks, emphasis, and citation omitted). 
This Court rejected that contention, explaining that 
“plainly the requirement of ‘clear articulation and affir­
mative expression’ is not satisfied when the State’s posi­
tion is one of mere neutrality respecting the municipal 
actions challenged as anticompetitive.”  Ibid. The Court 
further explained that “[a]cceptance of such a proposi­
tion—that the general grant of power to enact ordi­
nances necessarily implies state authorization to enact 
specific anticompetitive ordinances—would wholly evis­
cerate the concepts of ‘clear articulation and affirmative 
expression.’ ”  Id. at 56. For purposes of the state action 
doctrine, the general powers of self-governance con­
ferred on the City of Boulder are indistinguishable from 



15
 

the general corporate powers to buy and lease property 
conferred on local hospital authorities in Georgia. 

By contrast, each of the cases in which this Court has 
found the state action doctrine applicable has involved 
a regulatory structure or affirmatively expressed state 
policy calculated to order a particular market by means 
other than free-market competition. In City of Colum­
bia v. Omni Outdoor Advertising, Inc., 499 U.S. 365 
(1991), for example, the Court considered a challenge to 
an allegedly anticompetitive local zoning ordinance that 
had been enacted pursuant to a clear grant of authority 
from the state legislature. See id. at 370-371 n.3. The 
Court explained that federal competition law would not 
apply because “[t]he very purpose of zoning regulation 
is to displace unfettered business freedom in a manner 
that regularly has the effect of preventing normal acts 
of competition.” Id. at 373. 

Similarly in Hallie, the plaintiff townships chal­
lenged the defendant city’s policy of providing sewage 
treatment services only to lands that agreed to be an­
nexed to the city and to use the city’s sewage collection 
and transportation services.  471 U.S. at 36-37.  The city 
relied on state-law provisions that authorized it to regu­
late the boundaries of its service area and to refuse sew­
age treatment services to unannexed areas. See id. at 
41.  This Court held that the city’s actions were not sub­
ject to federal competition law because the State had 
articulated a policy of allocating sewage services 
through governmental regulation and the politics of an­
nexation rather than through market forces.  The Court 
analogized the case to Orrin W. Fox, in which the rele­
vant state statute likewise “provided [a] regulatory 
structure that inherently ‘displace[d] unfettered busi­
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ness freedom.’ ”  Id. at 42 (quoting 439 U.S. at 109) (sec­
ond set of brackets in original). 

The state action doctrine thus applies to a political 
subdivision only when it acts pursuant to an affirma­
tively expressed state public policy or regulatory 
structure—in particular, a public policy or regulatory 
structure that “inherently,” Hallie, 471 U.S. at 42, by 
“design[],” Orrin W. Fox, 439 U.S. at 109, or “necessar­
ily,” Omni Outdoor, 499 U.S. at 373, would be incompati­
ble with, or would depart significantly from, federal 
law’s “assumption that competition is the best method of 
allocating resources,” National Soc’y of Prof ’l Eng’rs v. 
United States, 435 U.S. 679, 695 (1978).  By contrast, the 
State’s “mere neutrality” reflects no affirmative expres­
sion at all (let alone one that inherently departs from 
normal competition principles), and therefore will not 
support a state action defense. Boulder, 455 U.S. at 55. 
Grants of general corporate powers belong to the latter 
category. 

2. The court of appeals misapplied those precedents 
in treating the Georgia legislature’s grant of general 
corporate powers to the Authority as an affirmatively 
expressed state policy of creating hospital monopolies 
and transferring them into private hands.  The decision 
below adds to a line of incorrect Eleventh Circuit deci­
sions on this important and recurring aspect of the state 
action doctrine. 

a. The Hospital Authorities Law does not reflect a 
“clearly articulated and affirmatively expressed” policy 
of “displac[ing] competition,” Hallie, 471 U.S. at 39 (ci­
tations omitted), and authorizing hospital mergers to 
monopoly. It is particularly clear that Georgia has no 
affirmative policy of using local hospital authorities to 
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facilitate the acquisition of monopoly power by private 
entities, as occurred here. 

As an initial matter, the Georgia statute is silent (or 
as the Court put it in Boulder, “neutral[],” 455 U.S. at 
55) on the issue of anticompetitive conduct by the Au­
thority (and, a fortiori, the anticompetitive conduct of 
private parties).2  The law neither expresses a legislative 
preference for consolidating ownership of local hospi­
tals, nor “provide[s] [a] regulatory structure that inher­
ently ‘displace[s] unfettered business freedom.’”  Hallie, 
471 U.S. at 42 (quoting Orrin W. Fox, 439 U.S. at 109).3 

2 Ga. Code Ann. § 31-7-72.1 permits consolidation of hospital 
authorities existing within certain high-population counties.  When such 
authorities consolidate, they “are acting pursuant to state policy and 
shall be immune from antitrust liability to the same degree and extent 
as enjoyed by the State of Georgia.” Id. § 31-7-72.1(e). But that section 
neither applies to the Authority (because Dougherty County is not a 
high-population county) nor to the transaction here (because it is a 
merger of privately controlled hospitals, not a consolidation of public 
hospital authorities). Indeed, if the Georgia legislature had intended 
the Hospital Authorities Law to effect a general displacement of 
competition, the exemption in Section 31-7-72.1(e) would be superflu­
ous. But see App., infra, 13a-14a. 

3 Ga. Code Ann. § 31-7-75(7) states that the lease of a project “for 
operation by others,” as occurred here, must “promote the public health 
needs of the community by making additional facilities available  * * * 
or by lowering the cost of health care.”  There is no reason to believe, 
however, that the transaction at issue here would satisfy either of those 
requirements. See Complaint ¶¶ 69-80, 90.  More to the point, the 
stated objective of increasing output and decreasing price in response 
to consumer needs is the “fundamental goal of antitrust law.” NCAA 
v. Board of Regents, 468 U.S. 85, 107 (1984).  And neither Section 
31-7-75(7) nor any other provision of the Hospital Authorities Law 
reflects a legislative judgment that, in the context of local hospital 
services, that objective is best realized through means other than free 
competition. Section 31-7-75(7) therefore cannot be said to “clearly” 
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The court of appeals stated that the Hospital Author­
ities Law “evidently contemplates anticompetitive ef­
fects” because the “legislature granted powers of im­
pressive breadth to the hospital authorities.”  App., in­
fra, 11a. The court placed particular emphasis on local 
authorities’ powers to acquire and lease out property, 
including hospitals. See id. at 12a (citing Ga. Code Ann. 
§ 31-7-75(4) and (7)). But except for the power of emi­
nent domain, Ga. Code Ann. § 31-7-75(12), which has no 
bearing on this case, the powers that Georgia law con­
fers upon local hospital authorities—e.g., the powers to 
make contracts, set the price for its products, sue and be 
sued, transact in real and personal property, and so 
on—closely resemble those an ordinary business corpo­
ration would possess. No one would suggest that a gen­
eral power to make contracts implies a privilege to enter 
a price-fixing agreement; or that the power to set prices 
implies a privilege to engage in predatory pricing; or 
that the power to sue implies a privilege to monopolize 
a market through sham lawsuits.  Indeed, in its first 
merger case, this Court held that the authorization for 
merger transactions conferred by state corporation law 
did not exempt a merger from federal antitrust scrutiny. 
Northern Sec. Co. v. United States, 193 U.S. 197, 
345-346 (1904) (plurality opinion). 

The clear implication of this Court’s cases is that the 
mere conferral of ordinary business powers on political 
subdivisions does not reflect a legislative plan that the 
powers be used to anticompetitive ends. The general 
corporate powers conferred on the Authority are thus 
more naturally understood as powers to be exercised 

and “affirmatively” reflect Georgia’s intent to “displace competition,” 
Hallie, 471 U.S. at 39 (citations omitted). 
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subject to the same legal restrictions as a private com­
pany engaged in the same line of business. See, e.g., 
Kay Elec. Coop. v. City of Newkirk, 647 F.3d 1039, 1041 
(10th Cir. 2011) (“When a city acts as a market partici­
pant it generally has to play by the same rules as every­
one else.”), cert. denied, 132 S. Ct. 1107 (2012).  The 
court of appeals’ contrary reasoning is inconsistent with 
this Court’s repeated holdings that a “clearly articulated 
and affirmatively expressed” state policy displacing 
competition, rather than mere “neutrality” as between 
competitive and anticompetitive conduct, is necessary to 
trigger the state action doctrine.4 

b. The court of appeals reached an incorrect result 
because it applied longstanding circuit precedent that 

The court of appeals also suggested that the Hospital Authorities 
Law necessarily contemplates anticompetitive acquisitions because 
“[t]he legislature could hardly have thought that Georgia’s more rural 
markets could support so many hospitals that acquisitions by an author­
ity would not harm competition.” App., infra, 13a.  The court’s reason­
ing was faulty.  In areas of the State served only by a single hospital, 
the acquisition of that hospital by the local authority would not typically 
be anticompetitive. See 1A Phillip E. Areeda & Herbert Hovenkamp, 
Antitrust Law ¶ 224e, at 126 (3d ed. 2006) (“[S]ubstitution of one 
monopolist for another is not an antitrust violation.”).  And in an area 
served by many hospitals, a merger may not be anticompetitive if it 
does not “result[] in a significant increase in the concentration of firms 
in th[e] market.” United States v. Philadelphia Nat’l Bank, 374 U.S. 
321, 363 (1963). It is in the intermediate case, where (as here) the 
number of hospitals serving a market is small but greater than one, that 
transfers of ownership raise the clearest competitive concerns.  And 
even in that setting, a transfer will likely be problematic only if the 
purchaser of one hospital is already the owner of another.  Nothing in 
the Hospital Authorities Law suggests that the Georgia legislature 
specifically contemplated such mergers when it authorized hospital 
authorities to transact in property. 
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misinterprets this Court’s cases and that leading com­
mentators have rightly criticized. 

Relying on this Court’s decision in Hallie, the court 
below held that the state action doctrine applies if “anti-
competitive conduct is a ‘foreseeable result’ of the 
[state] legislation.”  App., infra, 9a (quoting Hallie, 
471 U.S. at 42). The court further explained that, under 
Eleventh Circuit precedent,“a ‘foreseeable anticompeti­
tive effect’ need not be ‘one that ordinarily occurs, rou­
tinely occurs, or is inherently likely to occur as a result 
of the empowering legislation.’ The clear-articulation 
standard ‘require[s] only that the anticompetitive con­
duct be reasonably anticipated.’ ”  Ibid. (brackets in 
original) (citing FTC v. Hospital Bd. of Dirs. of Lee 
County, 38 F.3d 1184, 1188, 1190-1191 (11th Cir. 1994)). 

The Eleventh Circuit has consistently found it “fore­
seeable” in this sense that ordinary corporate powers 
will be put to anticompetitive ends.  See App., infra, 12a 
(“[I]n granting the power to acquire hospitals, the legis­
lature must have anticipated that such acquisitions 
would produce anticompetitive effects.”); Bankers Ins. 
Co. v. Florida Residential Prop. & Cas. Joint Under­
writing Ass’n, 137 F.3d 1293, 1298 (1998) (finding it 
“foreseeable that conferring  *  *  *  discretion on the 
[defendant public insurance association] to select policy 
servicing services could result in potentially anticompe­
titive” conduct, such as an allegedly anticompetitive re­
fusal to contract with the plaintiff insurer for servicing); 
Crosby v. Hospital Auth. of Valdosta & Lowndes 
County, 93 F.3d 1515, 1534 (1996) (“[I]t is at the very 
least foreseeable, and most certainly reasonably antici­
pated, that [a statute permitting hospital staff privileges 
determinations to be made by peer review] would enable 
a hospital authority to engage in anticompetitive conduct 
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[such as an alleged group boycott] through its peer re­
view activities.”) (internal quotation marks and citation 
omitted), cert. denied, 520 U.S. 1116 (1997); Lee County, 
38 F.3d at 1192 (“The [public hospital] Board’s allegedly 
anticompetitive [hospital acquisition] could have been 
reasonably anticipated by the Florida Legislature when 
it gave the Board the implicit power to acquire other 
hospitals and was, therefore, a foreseeable consequence 
of the legislature’s delegation of power to the Board.”); 
Bolt v. Halifax Hosp. Med. Ctr., 980 F.2d 1381 (similar 
to Crosby), reh’g denied, 988 F.2d 1220 (Table) (1993); 
Central Fla. Clinic for Rehab., Inc. v. Citrus County 
Hosp. Bd., 738 F. Supp. 459 (M.D. Fla.) (public hospital 
board’s alleged monopolization of market for outpatient 
services was exempted from antitrust scrutiny as the 
foreseeable result of its power to operate hospitals), 
aff ’d, 888 F.2d 1396 (11th Cir. 1989) (Table), cert. de­
nied, 495 U.S. 947 (1990). 

In applying the state action doctrine, this Court has 
described the relevant inquiry as whether “suppression 
of competition is the ‘foreseeable result’ of what the 
[state] statute authorizes.” Omni Outdoor, 499 U.S. at 
373 (quoting Hallie, 471 U.S. at 42). But the Court has 
not endorsed the Eleventh Circuit’s view of foreseeabi­
lity, under which a broad grant of general powers, cou­
pled with the absence of an express state-law prohibition 
on particular anticompetitive conduct, is enough to ren­
der such conduct foreseeable and thus exempt from fed­
eral antitrust scrutiny.  That approach could greatly 
expand the state action defense by rendering it applica­
ble to virtually all cases involving public corporate pow­
ers. 

Rather than endorse so broad a conception of 
foreseeability, this Court has indicated that the clear­
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articulation requirement will be satisfied if “anticompe­
titive effects logically would result from” the powers 
conferred by state law, or if the state regulatory regime 
“inherently” displaces competition.  Hallie, 471 U.S. at 
42; see Omni Outdoor, 499 U.S. at 373 (applying the 
state action doctrine because the regulatory scheme at 
issue “necessarily protects  * * * against some competi­
tion”).  When the State simply grants general corporate 
powers whose exercise does not inherently restrict com­
petition, the most foreseeable result is that the recipient 
will exercise those powers in conformity with the back­
ground rules that bind similarly situated private actors. 
See pp. 18-19, supra. That approach reserves the state 
action doctrine for circumstances in which anticompeti­
tive conduct is the natural and expected (and thus, pre­
sumably, intended) consequence of the State’s regula­
tory choices.  It also respects the Court’s admonition 
that state neutrality is not sufficient to displace the fed­
eral competition laws. Boulder, 455 U.S. at 55. 

The state action doctrine is intended “to foster and 
preserve the federal system,” Ticor, 504 U.S. at 633, by 
allowing affirmative state policy choices to prevail even 
when they are inconsistent with the preference for free 
competition reflected in the federal antitrust laws.  The 
Eleventh Circuit’s understanding of “foreseeability,” by 
contrast, “stand[s] federalism on its head.”  Surgical 
Care Ctr. of Hammond, L.C. v. Hospital Serv. Dist. 
No. 1, 171 F.3d 231, 236 (5th Cir.) (en banc), cert. de­
nied, 528 U.S. 964 (1999) (Hammond ).  Under the Elev­
enth Circuit’s approach, “[a] state would henceforth be 
required to disclaim affirmatively antitrust immunity, at 
the peril of creating an instrument of local government 
with power the state did not intend to grant.” Ibid. 
That result is anathema to the state action doctrine be­
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cause it would “compel * * * result[s] that the States 
do not intend but for which they are held to account.” 
Ticor, 504 U.S. at 636; see id. at 632, 635 (“Continued 
enforcement of the national antitrust policy grants the 
States more freedom, not less, in deciding whether to 
subject discrete parts of the economy to additional regu­
lations and controls,” yet “[i]f the States must act in the 
shadow of state-action immunity whenever they enter 
the realm of economic regulation, then [the] doctrine 
will impede their freedom of action, not advance it.”); 
see also 1A Phillip E. Areeda & Herbert Hovenkamp, 
Antitrust Law ¶ 225b4, at 153 (3d ed. 2006) (“We would 
thus also disagree with decisions holding or suggesting 
that the power to buy and sell property implies the 
power to enter into otherwise unlawful mergers.”) (cit­
ing Lee County, supra). 

B.	 The Decision Below Conflicts With Decisions Of Four 
Other Circuits 

The line of Eleventh Circuit precedents discussed 
above, in which that court has recognized a state action 
defense based on a mere grant of general corporate 
powers, conflicts in both reasoning and result with deci­
sions from the Fifth, Sixth, Ninth, and Tenth Circuits. 

1. In the Fifth Circuit’s leading precedent, Ham­
mond, supra, a political subdivision owned a hospital, 
and a rival hospital accused it of attempting to extend its 
monopoly in acute care services to outpatient surgical 
care. The political subdivision asserted that its posses­
sion of general corporate powers precluded federal anti­
trust liability.  171 F.3d at 232-233.  The district court 
agreed that the alleged anticompetitive practices were 
“the foreseeable result” of either “statutory authority to 
contract with any entity to promote the delivery of 
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health services,” or “the statutory license for hospitals 
to develop confidential marketing strategies.”  Id. at 233 
(internal quotation marks omitted).  The en banc Fifth 
Circuit unanimously reversed.  It explained that, al­
though state legislatures need not utilize any particular 
linguistic formula (“words federally dictated”) for the 
state action doctrine to apply, the court would “not infer 
such a policy to displace competition from naked grants 
of authority.”  Id. at 236. By way of analogy, the Fifth 
Circuit observed that state-law authorization to form 
joint ventures was insufficient to trigger the state action 
doctrine because “[n]ot all joint ventures are anticompe­
titive. Thus, it is not the foreseeable result of allowing 
a hospital service district to form joint ventures that it 
will engage in anticompetitive conduct.” Id. at 235. 

The Sixth Circuit has likewise held that “granting 
[political subdivisions] the general power to contract or 
manage their business affairs cannot imply state autho­
rization to impose [an] anticompetitive restriction.” 
First Am. Title Co. v. Devaugh, 480 F.3d 438, 456 (2007). 
That court has instead insisted on a showing that the 
legislature contemplated the “particular anticompetitive 
mechanisms” at issue. Id. at 445 (quoting Ticor, 
504 U.S. at 636). In First American Title, private busi­
nesses that purchased title information from county reg­
isters of deeds alleged that the registers stifled competi­
tion by restricting the purchasers’ resale of duplicate 
title documents. The Sixth Circuit rejected the county 
registers’ state action defense, holding that state law did 
not contemplate restraints on competition in the resale 
of duplicate title documents.  Id. at 447-448. As relevant 
here, the county registers argued that a “county’s state-
granted general powers to make contracts and manage 
its own business affairs” could be used “to condition bulk 



  

25
 

public record sales on relinquishment of the right to re­
sell the records.”  Id. at 455. The court accepted the 
proposition that state law permitted the registers to 
impose such restraints. Id. at 456. But it explained that 
such a general authorization was insufficient to establish 
a state action defense because state law “leaves the 
counties free to provide duplicate title records  *  * * 
without mandating that the purchasers give up their 
right to re-sell the [records],” showing that “the Legisla­
ture is neutral toward the anticompetitive condition 
these registers have imposed.” Ibid. 

The Ninth Circuit has similarly refused to recognize 
a state action defense based on statutes conveying gen­
eral corporate powers. In Lancaster Community Hos­
pital v. Antelope Valley Hospital District, 940 F.2d 397 
(9th Cir. 1991), cert. denied, 502 U.S. 1094 (1992), the 
court addressed an allegation that a public hospital dis­
trict was using its monopoly in perinatal services to mo­
nopolize markets in non-perinatal services through tying 
arrangements. The court acknowledged that “[l]ocal 
hospital districts have been granted the powers needed 
to engage in the hospital business by the [S]tate.” Id. at 
402 n.11. But that grant of authority, it explained, “has 
not displaced competition” because the State “has given 
the defendants no power to regulate the hospital ser­
vices market, but has merely authorized them to provide 
hospital services along with regular competitors.”  Id. at 
402. Noting that state law otherwise contemplated 
health-care competition, the court concluded that “when 
there are abundant indications that a state’s policy is to 
support competition, a subordinate state entity must do 
more than merely produce an authorization to ‘do busi­
ness’ to show that the state’s policy is to displace compe­
tition.” Id. at 403. 
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Most recently, the Tenth Circuit—citing Hammond 
and Antelope Valley approvingly—concluded that “a 
[S]tate’s grant of a traditional corporate charter to a 
municipality isn’t enough to make the municipality’s 
subsequent anticompetitive conduct foreseeable” be­
cause “simple permission to play in a market doesn’t 
foreseeably entail permission to roughhouse in that mar­
ket.” Kay Elec., 647 F.3d at 1043 (Gorsuch, J.).  In that 
case, a city allegedly conditioned its provision of sewage 
services (in which it held a monopoly) on acceptance of 
its offer to provide electricity services as well.  Id. at 
1041. When a competing electricity provider challenged 
the city’s demand as unlawful tying and attempted mo­
nopolization, the city asserted a state action defense 
predicated on state-law provisions that “authorize[d] 
municipalities to do business” and “allow[ed] municipali­
ties to run utilities.” Id. at 1041, 1045.  The court of ap­
peals rejected that argument, finding it “well settled 
that general municipal charters are never enough to 
trigger Parker’s protections.” Id. at 1045. 

2. There is no significant chance that the current 
division of authority will be resolved without this Court’s 
review. The Eleventh Circuit’s position has become en­
trenched through at least five decisions spanning 20 
years. One of the early decisions, Bolt, supra, was is­
sued over a forceful dissent that identified the key er­
rors that still pervade the Eleventh Circuit’s approach, 
see 980 F.2d at 1392-1395 (Clark, J., dissenting), but the 
court of appeals nonetheless denied rehearing en banc, 
988 F.2d 1220.  In the subsequent Eleventh Circuit cases 
discussed above, no judge has cast a dissenting vote. 
And even though the FTC offered reasonable arguments 
for distinguishing circuit precedent and limiting the 
reach of the court’s corporate-powers approach to the 
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state action doctrine, the court of appeals refused to do 
so. See App., infra, 12a-14a. 

II.	 THE ELEVENTH CIRCUIT FURTHER DEPARTED 
FROM THIS COURT’S PRECEDENTS BY HOLDING 
THAT THE STATE ACTION DOCTRINE PERMITS THE 
UNSUPERVISED TRANSFER OF MONOPOLY POWER 
INTO PRIVATE HANDS 

A. Even if the Georgia legislature had clearly articu­
lated an intent to exempt the transaction at issue here 
from the federal competition laws, the state action doc­
trine would not apply, because such an exemption would 
impermissibly “confer antitrust immunity on private 
persons by fiat.” Ticor, 504 U.S. at 633. Although the 
States have broad authority to displace the federal com­
petition laws, that power is not unlimited.  A State can­
not simply declare its political subdivisions or residents 
to be exempt from federal antitrust liability; it must in­
stead adopt some alternative regulatory mechanism. 
See ibid. (explaining that the protection of the state ac­
tion doctrine is “conferred out of respect for ongoing 
regulation by the State, not out of respect for the eco­
nomics of price restraint”). 

As detailed in the complaint and summarized above 
(pp. 6-7, supra), the substance of the present transaction 
is that private parties have arranged for PPHS to ac­
quire a private monopoly.  Even if state law clearly con­
templated such a scheme, the transaction would not be 
protected by the state action doctrine because it fails 
Ticor’s requirement that “the State [must] exercise[] 
sufficient independent judgment and control so that the 
details of the [challenged restraint] have been estab­
lished as a product of deliberate state intervention.” 
504 U.S. at 634. Georgia’s lack of “independent judg­
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ment and control” over the arrangement at issue here is 
evident in two related ways. 

First, the terms under which ownership and control 
of Palmyra were transferred were negotiated entirely 
by private actors (PPHS and HCA).  See p. 7, supra. 
Although the Authority was the nominal purchaser of 
Palmyra, its actual role in the transaction was akin to 
that of a notary public, certifying to the formalities of 
the purchase but playing no role in the fashioning of its 
terms. The transaction was in substance a simple trans­
fer of Palmyra from one private entity to another. Cf. 
American Needle, Inc. v. National Football League, 
130 S. Ct. 2201, 2209 (2010) (noting a preference for 
“functional consideration of how the parties involved in 
the alleged anticompetitive conduct actually operate”). 

Second, there is no reasonable likelihood that any 
governmental entity acting on behalf of the State would 
meaningfully supervise PPHS’s operation of Palmyra 
after the transfer of control has been completed.  See p. 
6, supra (noting the statement of the Authority’s Chair­
man that “the Authority really has no authority as far as 
running the hospital”) (citation omitted).  State law thus 
provides no alternative mechanism for ensuring that 
PPHS’s acquisition of monopoly power will serve what­
ever purpose the State might have had in supposedly 
exempting certain hospital mergers from federal compe­
tition law. In the absence of such a state-law alterna­
tive, Georgia could not lawfully exempt respondents 
from federal antitrust liability, even if the relevant 
Georgia statutes reflected a clear legislative intent to 
take that step.5 

In leasing a project for operation by others, the Authority is 
directed to “ensure that the lessee will not in any event obtain more 
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Both courts below misunderstood this line of argu­
ment. The district court thought the Noerr-Pennington 
doctrine protected the private respondents’ conduct. 
App., infra, 60a. The court’s analysis failed to distin­
guish, however, between those respondents’ efforts to 
secure the Authority’s endorsement (which are pro­
tected but not challenged here) and their use of the Au­
thority’s nominal involvement to obtain an unsupervised 
monopoly.  The district court also believed that PPHS’s 
conduct was protected because PPHS was the Author­
ity’s “agent” (id. at 61a-64a), but this Court’s cases rely 
on “active supervision,” not on common-law agency prin­
ciples. See Ticor, 504 U.S. at 638 (“The mere potential 
for state supervision is not an adequate substitute for a 
decision by the State.”). The court of appeals rejected 
the FTC’s argument as impermissibly inviting “decons­
truction of the governmental process.”  App., infra, 14a 
n.13 (quoting Omni Outdoor, 499 U.S. at 377). The 
FTC’s argument, however, went to the antecedent ques­
tion whether “the action complained of  .  .  .  was that of 
the State itself,” not to “the State’s motives in taking the 
action,” Omni Outdoor, 499 U.S. at 377-378 (quoting 
Hoover v. Ronwin, 466 U.S. 558, 579-580 (1984)). 

B. This second question presented warrants the 
Court’s review. Perhaps because the brazenness of the 

than a reasonable rate of return on its investment.” Ga. Code Ann. 
§ 31-7-75(7). But “the active supervision prong of the Midcal test re­
quires that state officials have and exercise power to review particular 
anticompetitive acts of private parties.”  Patrick v. Burget, 486 U.S. 94, 
101 (1988) (emphasis added). This Court has never addressed whether 
a mere political subdivision can provide the necessary active supervi­
sion, and in any event, the FTC’s complaint in this case alleges in detail 
that the Authority does not actually exercise meaningful supervision 
over PPHS. Complaint ¶¶ 5, 27-31, 49-50. 
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transaction here appears unequaled in other circuits’ 
cases, there is no apparent division of authority among 
lower courts on the second question presented.  None­
theless, the court of appeals’ decision is in conflict with 
this Court’s precedents. In addition, the Court should 
not lightly conclude that the State intended to provide 
respondents a naked exemption from federal antitrust 
liability if conferral of such an exemption is beyond the 
State’s power. Cf. Ticor, 504 U.S. at 636 (“Neither fed­
eralism nor political responsibility is well served by a 
rule that essential national policies are displaced by 
state regulations intended to achieve more limited 
ends.”). For that reason, the question whether Geor­
gia’s legislature intended to validate this transaction 
should be considered in tandem with the question 
whether the legislature could lawfully do so. 

III. THE CASE IS A GOOD VEHICLE FOR ADDRESSING 
ISSUES OF RECURRING AND NATIONAL IMPORTANCE 

A. As the abundance of cases involving hospitals sug­
gests, the application of the state action doctrine to pub­
lic hospitals is a recurring issue salient to communities 
across the Nation. See App., infra, 1a-15a (hospital 
merger); Lee County, supra (same); Patrick v. Burget, 
486 U.S. 94 (1988) (hospital privileges determination); 
Crosby, supra (same); Bolt, supra (same); Hammond, 
supra (hospital service monopolization); Antelope Val­
ley, supra (same); Central Florida, supra (same). 

Ensuring robust competition among hospitals is an 
important part of the response to the fiscal challenges 
presented by health-care costs.  Inpatient hospital care 
is one of two “key drivers of recent increases in [health­
care] expenditures.” See FTC & U.S. Dep’t of Justice, 
Improving Health Care: A Dose of Competition 3 (July 
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2004) ,  ht tp : / /www.f tc .gov /reports /hea l thcare /  
040723healthcarerpt.pdf. In 2002, for example, nearly 
half a trillion dollars was spent on inpatient hospital 
care. Id. at 2. The federal antitrust agencies have ex­
tensively researched health-care markets and have con­
cluded, inter alia, that particular attention should be 
paid to the effects on competition of hospital mergers 
like the one at issue here. See id. at 25-27. 

Many hospitals are owned by public entities, like 
the Authority, that have the general corporate powers 
that the Eleventh Circuit found to give rise to an exemp­
tion from federal competition law.  In 2008, nearly 20% 
of hospitals were owned by States and local govern­
ments.  See Nat’l Ctr. for Health Statistics, U.S. Dep’t 
of Health & Human Servs., Health, United States, 2010: 
With Special Feature on Death and Dying 354 (2011), 
http://www.cdc.gov/nchs/data/hus/hus10.pdf. Such hos­
pitals are of particular importance to the taxpayer-
funded Medicaid program because they serve Medicaid 
patients at nearly twice the rate of private hospitals. 
See Congressional Budget Office, Nonprofit Hospitals 
and the Provision of Community Benefits 19 (2006), 
http://www.cbo.gov/publication/18256. 

The implications of the Eleventh Circuit’s decision, 
moreover, extend well beyond the hospital setting.  Ev­
ery State has political subdivisions with ordinary corpo­
rate powers.6 See Hammond, 171 F.3d at 236 (“These 

See, e.g., Ala. Code §§ 11-95-1 et seq. (LexisNexis) (hospitals); 
Alaska Stat. §§ 18.26.010 et seq. (hospitals); Ariz. Rev. Stat. Ann. 
§§ 5-801 et seq. (tourism and sports authority); Ark. Code Ann. 
§§ 14-263-101 et seq. (hospitals); Cal. Health & Safety Code §§ 32000 et 
seq. (West) (hospitals); Colo. Rev. Stat. §§ 25-3-301 et seq. (hospitals); 
Conn. Gen. Stat. Ann. §§ 7-130a et seq. (West) (recreational facilities); 
Del. Code Ann. tit. 16, §§ 9201 et seq. (hospitals); Fla. Stat. Ann. 

http://www.cbo.gov/publication/18256
http://www.cdc.gov/nchs/data/hus/hus10.pdf
http://www.ftc.gov/reports/healthcare
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are the enabling statutes by which myriad instruments 
of local government across the country gain basic corpo­
rate powers”).  The political subdivisions of States num­
ber in the tens of thousands, and they include more than 
35,000 “special district” entities like the Authority, 

§§ 155.01 et seq. (West) (hospitals); Ga. Code Ann. §§ 31-7-70 et seq. 
(hospitals); Haw. Rev. Stat. Ann. §§ 46-15.1 to -15.2 (LexisNexis) 
(housing); Idaho Code Ann. §§ 31-4301 et seq. (recreation districts); 65 
Ill. Comp. Stat. Ann. 5/11-22-1 et seq. (West) (hospitals); Ind. Code Ann. 
§§ 16-22-1-1 et seq. (LexisNexis) (hospitals); Iowa Code Ann. §§ 347.7 
et seq. (West) (hospitals); Kan. Stat. Ann. §§ 12-2801 et seq. (transit); 
Ky. Rev. Stat. Ann. §§ 80.010 et seq. (LexisNexis) (housing); La. Rev. 
Stat. Ann. §§ 2:311 et seq. (airports); Me. Rev. Stat. Ann. tit. 22, §§ 2051 
et seq. (hospitals); Md. Code Ann., Hous. & Cmty. Dev. §§ 12-101 et seq. 
(LexisNexis) (housing); Mass. Ann. Laws ch. 40, §§ 12B et seq. 
(LexisNexis) (beach facilities); Mich. Comp. Laws §§ 331.1101 et seq. 
(West) (hospitals); Minn. Stat. Ann. §§ 368.01, subdiv. 8 (West Supp. 
2012) (hospitals); Miss. Code Ann. §§ 41-13-10 et seq. (West) (hospitals); 
Mo. Ann. Stat. §§ 205.010 et seq. (West) (health centers and hospitals); 
Mont. Code Ann. §§ 7-34-2101 et seq. (hospitals); Neb. Rev. Stat. Ann. 
§§ 17-961 et seq. (LexisNexis) (hospitals); Nev. Rev. Stat. Ann. 
§§ 450.005 et seq. (LexisNexis) (hospitals); N.H. Rev. Stat. Ann. 
§§ 38-A:1 et seq. (LexisNexis) (transit); N.J. Stat. Ann. §§ 30:9-13 et seq. 
(West) (hospitals); N.M. Stat. §§ 3-44-1 et seq. (hospitals); N.Y. Pub. 
Auth. Law §§ 1400 et seq. (McKinney) (parking); N.C. Gen. Stat. 
§§ 131E-5 et seq. (hospitals); N.D. Cent. Code §§ 11-36-01 et seq. (ports); 
Ohio Rev. Code Ann. §§ 749.01 et seq. (LexisNexis) (hospitals); Okla. 
Stat. Ann. tit. 11, §§ 30-101 et seq. (hospitals); Or. Rev. Stat. §§ 267.010 
et seq. (transit); 16 Pa. Stat. Ann. §§ 2199.5 et seq. (hospitals) (West); 
R.I. Gen. Laws §§ 42-99-1 et seq. (convention center); S.C. Code Ann. 
§§ 44-7-2010 et seq. (hospitals); S.D. Codified Laws §§ 34-9-1 et seq. 
(hospitals); Tenn. Code Ann. §§ 7-5-101 et seq. (ports); Tex. Health & 
Safety Code §§ 264.001 et seq. (Vernon) (hospitals); Utah Code Ann. 
§§ 9-4-602 et seq. (housing); Vt. Stat. Ann. tit. 24, §§ 5101 et seq. 
(transit); Va. Code Ann. §§ 15.2-1121 (2008) (cemeteries); Wash. Rev. 
Code §§ 14.08.010 et seq. (West) (airports); W. Va. Code Ann. §§ 7-11-1 
et seq. (LexisNexis) (parks and recreation); Wis. Stat. Ann. § 66.0127 
(West 2003) (hospitals); Wyo. Stat. Ann. § 15-10-116 (2011) (housing). 
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which provide citizens vital services such as health-care, 
education, water, electricity, and sewage treatment. See 
U.S. Gov’t Accountability Office, State and Local Gov­
ernments: Growing Fiscal Challenges Will Emerge 
during the Next 10 Years: Report to Congressional 
Committees 6 ( 2008), http://www.gao.gov/new.items/ 
d08317.pdf.  The extent to which these entities can oper­
ate in disregard of federal competition law is profoundly 
important to the citizens who use those services, as well 
as to the States, which are entitled to know the conse­
quences of conferring corporate powers on a public en­
tity. 

B. For at least three reasons, this case is a particu­
larly attractive vehicle for addressing the questions pre­
sented. First, there are no disputed facts or unsettled 
jurisdictional issues because the case arises from the 
grant of a motion to dismiss that was affirmed by the 
court of appeals.  Second, the case is representative of a 
frequently litigated fact pattern in this field, since public 
hospital authorities have often asserted state action de­
fenses to federal antitrust suits. See p. 30, supra. 
Third, if respondents’ state action defense fails, the FTC 
will have a strong case on the merits that the merger to 
monopoly here is anticompetitive.  The case thus pres­
ents the state action issues in a context where they are 
likely to be outcome-determinative. 

http://www.gao.gov/new.items
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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UNITED STATES COURT OF APPEALS
 
FOR THE ELEVENTH CIRCUIT
 

D.C. Docket No. 1:11-cv-00058-WLS
 

FEDERAL TRADE COMMISSION,
 
PLAINTIFF-APPELLANT
 

STATE OF GEORGIA, PLAINTIFF
 

v. 

PHOEBE PUTNEY HEALTH SYSTEM, INC., PHOEBE
 

PUTNEY MEMORIAL HOSPITAL, INC., PHOEBE NORTH,
 
INC., HCA, INC., PALMYRA PARK HOSPITAL, INC.,
 
HOSPITAL AUTHORITY OF ALBANY-DOUGHERTY
 

COUNTY, DEFENDANTS-APPELLEES
 

[Filed: Dec. 9, 2011] 

Appeal from the United States District Court for the
 
Middle District of Georgia
 

Before: TJOFLAT and CARNES, Circuit Judges, and 
MICKLE,* District Judge. 

TJOFLAT, Circuit Judge: 

* Honorable Stephan P. Mickle, United States District Judge for the 
Northern District of Florida, sitting by designation. 
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I. 

A. 

In 1941, the Georgia legislature enacted the Hospital 
Authorities Law, 1941 Ga. Laws 241 (codified as amend­
ed at O.C.G.A. § 31-7-70 et seq.). That statute creates a 
hospital authority, “a public body corporate and politic,” 
for each city and county, O.C.G.A. § 31-7-72(a), or for 
multiple cities or counties combined, id. § 31-7-72(d). 
The hospital authority does not become operative, how­
ever, unless the governing body of the city or county 
determines that the authority is needed for the delivery 
of hospital services. Id. § 31-7-72(a). Once such need is 
determined, the governing body appoints between five 
and nine individuals to manage the authority. Id. 

Each authority is given broad powers to meet the 
public health needs of its community. Among those 
specified by the statute are the powers to “operate pro­
jects,” id. § 31-7-75(4), which include hospitals, clinics, 
nursing homes, and other public health facilities, id. 
§ 31-7-71(5);1 to “acquire by purchase, lease, or other­
wise  .  .  .  projects,” id. § 31-7-75(4); to “construct, re­
construct, improve, alter, and repair projects,” id. 
§ 31-7-75(5); to “lease . . . for operation by others any 
project,” id. § 31-7-75(7); to “establish rates and charges 
for the services and use of the facilities of the authority,” 
id. § 31-7-75(10); to “exchange, transfer, assign, pledge, 
mortgage, or dispose of any real or personal property or 
interest therein,” id. § 31-7-75(14); and to “form and 
operate, either directly or indirectly, one or more net­
works of hospitals, physicians, and other health care 

An authority may not, however, “operate or construct any project 
for profit.” O.C.G.A. § 31-7-77. 
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providers and to arrange for the provision of health care 
services through such networks,” id. § 31-7-75(27). 

The statute also grants the authorities more general 
powers to “make plans for unmet needs of their res­
pective communities,” id. § 31-7-75(22), to “make and 
execute contracts and other instruments necessary to 
exercise the[ir] powers,” id. § 31-7-75(3), and to “exer­
cise any or all powers now or hereafter possessed by 
private corporations performing similar functions,” id. 
§ 31-7-75(21). And, the statute makes clear, these enu­
merated powers—broad as they are—are not exhaus­
tive: each authority has “all the powers necessary or 
convenient to carry out and effectuate the purposes and 
provisions of this article.” Id. § 31-7-75.2 

Each authority’s exercise of these powers, however, is generally 
limited to its own city or county, or, under limited circumstances, only 
slightly beyond those boundaries.  The statute defines an authority’s 
“[a]rea of operation” as “the area within the city or county activating an 
authority,” as well as “any other city or county in which the authority 
wishes to operate, provided the governing authorities and the board of 
any hospital authorities of such city and county request or approve such 
operation.” Id. § 31-7-71(1). And the statute’s definition of “project” 
suggests that an operation qualifies as a project only if it falls within the 
city or county in which the authority is located, within the authority’s 
area of operation, or within a city or county whose governing bodies and 
hospital authority have approved the project. See id. § 31-7-71(5). An 
authority in a low-population county, however, may locate a project in 
a county contiguous to its area of operation.  Id. § 31-7-89.1(d).  The 
statute also sometimes allows projects as far as 12 miles from the city 
or county in which an authority is located. Id. § 31-7-72(f ). 
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 B.3 

In 1941, the City of Albany and Dougherty County 
(in which the City is located) determined the need for a 
hospital authority in Dougherty County and established 
the Hospital Authority of Albany—Dougherty County 
(the “Authority”). After it was formed, the Authority 
acquired Phoebe Putney Memorial Hospital in Albany 
(“Memorial”).  Until 1990, the Authority operated Me­
morial.  That year, however, the Authority exercised its 
§ 31-7-75(7) power to lease the facility for operation by 
others; to such end, it formed two nonprofit corpora­
tions, Phoebe Putney Health System, Inc. (“PPHS”) 
and, as a PPHS subsidiary, Phoebe Putney Memorial 
Hospital, Inc. (“PPMH”), and leased Memorial to 
PPMH.4  Since 1990, PPMH has been operating the hos­
pital. 

PPMH’s lease gives it the right to set the prices for 
the services Memorial provides.  In exercising such 
right, however, PPMH is subject to the Hospital Author­
ities Law’s proscription against charging prices greater 
than necessary to cover the cost of the services and pro­
vide reasonable reserves. See id. § 31-7-77. 

Memorial consists of 443 beds and offers, among 
other things, a full range of inpatient general acute-care 
services. Memorial’s (and thus PPHS’s and PPMH’s) 
only real competitor is Palmyra Park Hospital, Inc. 

3 The facts set out in subpart B are as reflected in the complaint in 
this case and are not materially disputed.  In reciting the provisions of 
the Hospital Authorities Law we took judicial notice of such provisions. 

4 The Authority’s contractual arrangement with PPMH and PPHS 
provides that, upon the termination or expiration of the lease to PPMH, 
both PPMH and PPHS are to be dissolved and their assets are to re­
vert to the Authority. 



 

 

 

5a 

(“Palmyra”), a subsidiary of HCA, Inc. established in 
Albany in 1971.5  Palmyra consists of 248 beds and pro­
vides essentially the same services as Memorial.  Memo­
rial controls 75 percent and Palmyra 11 percent of their 
geographic market.6 

In December 2010, PPHS presented the Authority 
with a plan to acquire Palmyra’s assets, i.e., the Palmyra 
hospital facility, with funds provided by PPHS7 and to 
lease such assets to PPHS or a nonprofit PPHS subsid­
iary. The terms of the lease would be essentially the 
same as the Authority’s PPMH lease.8  The Authority 
approved the plan to the extent that it called for the pur­
chase of the Palmyra hospital and its temporary man­
agement by a subsidiary to be established by PPHS.  In 
April 2011, the Authority approved the terms of the pro­
posed lease to PPHS or its subsidiary. 

II. 

On April 19, 2011, the Federal Trade Commission 
(the “Commission”) initiated an administrative proceed­
ing to determine whether the Authority’s purchase of 

5 HCA, Inc. is a for-profit corporation that operates hospitals in 
twenty states. 

6 The geographic market for Memorial and Palmyra consists of 
Dougherty and five surrounding counties. 

7 PPHS would provide $195 million, and the Authority would use 
such funds to purchase Palmyra’s assets.  If the plan were not carried 
to fruition, PPHS would pay HCA, Inc. a fee of $35 million. 

8 The plan called for the cancellation of PPMH’s Memorial lease and 
the execution of an instrument under which the Authority would lease 
both Memorial and Palmyra to PPHS or a PPHS subsidiary for a term 
of 40 years. Prior to the execution of this lease, the Authority would 
contract with a newly organized PPHS subsidiary, Phoebe North, Inc., 
to operate Palmyra. 
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Palmyra and subsequent lease to PPHS, or a PPHS sub­
sidiary, would substantially lessen competition or tend 
to create a monopoly in the inpatient general acute-care 
hospital services market in Dougherty County and sur­
rounding areas (the “relevant market”) in violation of 
section 7 of the Clayton Act, 15 U.S.C. § 18.  See 15 
U.S.C. § 21(a) (granting the Commission authority to 
enforce section 7 of the Clayton Act).  Section 7 provides 
that “no person subject to the jurisdiction of the [Com­
mission] shall acquire  .  .  .  the assets of another  .  .  . 
where  .  .  .  the effect of such acquisition may be sub­
stantially to lessen competition, or to tend to create a 
monopoly.” 15 U.S.C. § 18.  According to the Commis­
sion, the proceeding was to be held in September 2011. 
If a section 7 violation were to be found, the Commission 
would issue a cease and desist order to prevent the Au­
thority going forward with the plan to acquire the Pal­
myra hospital facility. The order would be subject to 
review in this court. 15 U.S.C. § 45(c) (“Any person, 
partnership, or corporation required by an order of the 
Commission to cease and desist  .  .  .  may obtain a re­
view of such order in the [appropriate circuit] court of 
appeals of the United States.”). 

To prevent the consummation of the plan prior to the 
completion of the administrative proceeding, FTC v. 
Univ. Health, Inc., 938 F.2d 1206, 1217 n.23 (11th Cir. 
1991) (“[O]nce an anticompetitive acquisition is consum­
mated, it is difficult to ‘unscramble the egg.’ ”), the Com­
mission brought this action, on April 20, 2011, to obtain 
a preliminary injunction against the Authority, PPHS, 
PPMH, HCA, Inc., and Palmyra (collectively “Appel­
lees”). See 15 U.S.C. § 53(b) (“Whenever the Commis­
sion has reason to believe (1) that any person, partner­
ship, or corporation is violating, or is about to violate 
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[section 7]  .  .  .  the Commission  .  .  .  may bring suit in 
a district court of the United States to enjoin any such 
act.”). In order to demonstrate its likelihood of prevail­
ing on the merits,9 the Commission alleged that the Au­
thority’s purchase of Palmyra would create a monopoly 
in the relevant market. 

The Appellees, in response, moved the district court 
to dismiss the Commission’s complaint under Federal 
Rule of Civil Procedure 12(b)(6) for failure to state a 
claim. They did not contest the Commission’s claim that 
the acquisition of Palmyra and effective merger of Pal­
myra and Memorial would tend to create, if not actually 
create, a monopoly in the relevant market.  Instead, 
they asserted that the “state-action doctrine” immu­
nized the Authority and its operation of the two hospi­
tals under the planned arrangement with PPHS from 
antitrust liability.  The district court agreed that the 
Authority, PPHS, and PPMH were entitled to such im­
munity and dismissed the Commission’s complaint with 
prejudice. The Commission now appeals. 

III. 

We review de novo a district court’s order dismissing 
a complaint under Rule 12(b)(6). Speaker v. U.S. Dep’t 
of Health & Human Servs. Ctrs. for Disease Control & 
Prevention, 623 F.3d 1371, 1379 (11th Cir. 2012). We 
“accept[] the factual allegations in the complaint as true 
and construe[] them in the light most favorable to the 

Section 13(b) of the Federal Trade Commission Act allows courts 
to grant a preliminary injunction against defendants in an action 
brought by the Commission provided there is a “proper showing that, 
weighing the equities and considering the Commission’s likelihood of 
ultimate success, [granting the injunction] would be in the public 
interest.” 15 U.S.C. § 53(b). 
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Plaintiff,” id.; we are not, however, “bound to accept as 
true a legal conclusion couched as a factual allegation,” 
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 
1955, 1965, 167 L. Ed. 2d 929 (2007) (quoting Papasan 
v. Allain, 478 U.S. 265, 286, 106 S. Ct. 2932, 2944, 92 L. 
Ed. 2d 209 (1986)). 

We agree with the Commission that, on the facts al­
leged, the joint operation of Memorial and Palmyra 
would substantially lessen competition or tend to create, 
if not create, a monopoly. The question, then, is whether 
this anticompetitive conduct is immunized by the state-
action doctrine. 

A. 

The doctrine of state-action immunity protects the 
states from liability under the federal antitrust laws.  In 
Parker v. Brown, 317 U.S. 341, 63 S. Ct. 307, 87 L. Ed. 
315 (1943), the Supreme Court held that the Sherman 
Act did not subject the states to liability for anticompeti­
tive conduct within their jurisdiction. Id. at 352, 63 
S. Ct. at 314. Relying on principles of federalism, the 
Court refused to find in the antitrust laws “an unex­
pressed purpose to nullify a state’s control over its offi­
cers and agents.” Id. at 351, 63 S. Ct. at 313. 

The same protection does not, however, extend auto­
matically to municipalities or political subdivisions of the 
states.  Political subdivisions, as the Supreme Court has 
explained, “are not themselves sovereign; they do not 
receive all the federal deference of the States that cre­
ate them.” City of Lafayette v. La. Power & Light Co., 
435 U.S. 389, 412, 98 S. Ct. 1123, 1136, 55 L. Ed. 2d 364 
(1978) (plurality opinion).  But because political subdivi­
sions are “instrumentalities of the State,” id. at 413, 
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98 S. Ct. at 1137 (quoting Louisiana ex rel. Folsom v. 
Mayor of New Orleans, 109 U.S. 285, 287, 3 S. Ct. 211, 
213, 27 L. Ed. 936 (1883)), they may under some circum­
stances be entitled to state-action immunity.  Thus, a 
political subdivision, like the Authority,10 enjoys state-
action immunity if it shows that, “through statutes, the 
state generally authorizes [it] to perform the challenged 
action” and that, “through statutes, the state has clearly 
articulated a state policy authorizing anticompetitive 
conduct.”  FTC v. Hosp. Bd. of Dirs. of Lee Cnty., 38 
F.3d 1184, 1187-88 (11th Cir. 1994) (citing Town of 
Hallie v. City of Eau Claire, 471 U.S. 34, 105 S. Ct. 1713, 
85 L. Ed. 2d 24 (1985)). 

The requirement of a clearly articulated state policy, 
as the Supreme Court explained in Town of Hallie, does 
not require the state legislature to “expressly state in a 
statutes or its legislative history that the legislature 
intends for the delegated action to have anticompetitive 
effects.” 471 U.S. at 43, 105 S. Ct. at 1719.  Instead, it is 
enough that such anticompetitive conduct is a “foresee­
able result” of the legislation. Id. at 42, S. Ct. at 1718. 
And, as we explained in Lee County, a “foreseeable anti-
competitive effect” need not be “one that ordinarily oc­
curs, routinely occurs, or is inherently likely to occur as 
a result of the empowering legislation.”  38 F.3d at 1188. 
The clear-articulation standard “require[s] only that the 
anticompetitive conduct be reasonably anticipated.” Id. 
at 1190-91. 

10 We held in Crosby v. Hospital Authority of Valdosta and Lowndes 
County, 93 F.3d 1515 (11th Cir. 1996), that a hospital authority created 
by the Georgia Hospital Authorities Law, O.C.G.A. § 31-7-70 et seq., 
was, for purposes of state-action immunity, a political subdivision of the 
state. 93 F.3d at 1525. 
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B. 

The Authority’s immunity therefore turns on wheth­
er the state has authorized the Authority’s acquisition11 

of Palmyra and, in doing so, clearly articulated a policy 
to displace competition.12 See Town of Hallie, 471 U.S. 
at 40, 105 S. Ct. at 1717.  That standard, as explained 
above, is satisfied as long as anticompetitive conse­
quences were a foreseeable result of the statute autho­

11 For purposes of our state-action analysis, we consider all the antici­
pated stages of the plan approved by the Authority—the purchase of 
Palmyra’s assets, as well as their temporary management by, and sub­
sequent lease to, PPHS or a PPHS subsidiary—as parts of a single “ac­
quisition” under the Clayton Act. 

12 The Commission would have us approach the state-action issue 
differently. It argues that this case involves no “genuine state action” 
at all. Appellant’s Br. 24. According to the Commission, the challenged 
plan is, in substance, a transfer of control of a hospital from one private 
party to another—a transfer engineered by a private party and only 
rubber-stamped by a governmental entity. In the absence of genuine 
state action, the Commission insists, we can dispose of the immunity 
issue without even reaching the question whether the state authorized 
the transaction and clearly articulated a policy to displace competition. 

The Supreme Court’s decision in City of Columbia v. Omni Outdoor 
Advertising, Inc., 499 U.S. 365, 111 S. Ct. 1344, 113 L. Ed. 2d 382 
(1991), forbids us to accept the Commission’s argument.  We may not 
“look behind” governmental actions for “ ‘perceived conspiracies to re­
strain trade.’ ” Id. at 379, 111 S. Ct. at 1353 (quoting Hoover v. Ronwin, 
466 U.S. 558, 580, 104 S. Ct. 1989, 2001, 80 L. Ed. 2d 590 (1984)).  We 
may not “deconstruct[]  .  .  .  the governmental process” or “prob[e] 
.  .  .  the official ‘intent’ ” to determine whether the government’s 
decision-making process has been usurped by private parties.  Id. at 
377, 111 S. Ct. at 1352.  We therefore must reject the Commission’s ar­
gument that because the plan at issue was formulated by PPHS and 
HCA, Inc. and presented by PPHS to the Authority, the plan’s execu­
tion would constitute only private action. 

http:competition.12
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rizing the Authority’s conduct.  We conclude that in this 
case that standard is met. 

The Hospital Authorities Law, O.C.G.A. § 31-7-70 
et seq., evidently contemplates anticompetitive effects, 
including just the sort of anticompetitive conduct chal­
lenged here. Through that law, the Georgia legislature 
granted powers of impressive breadth to the hospital 
authorities. Those powers include the powers to “oper­
ate projects,” id. § 31-7-75(4), which include hospitals, 
id. § 31-7-71(5); to “construct, reconstruct, improve, al­
ter, and repair projects,” id. § 31-7-75(5); to “establish 
rates and charges for the services and use of the facili­
ties of the authority,” id. § 31-7-75(10); to “sue and be 
sued,” id. § 31-7-75(1); to “exchange, transfer, assign, 
pledge, mortgage, or dispose of any real or personal 
property or interest therein,” id. § 31-7-75(14); and 
to “borrow money for any corporate purpose,” id. 
§ 31-7-75(17). 

The statute, indeed, goes further.  It also authorizes 
more generally to “make and execute contracts and 
other instruments necessary to exercise the[ir] powers,” 
id. § 31-7-75(3), and to “exercise any or all powers now 
or hereafter possessed by private corporations perform­
ing similar functions,” id. § 31-7-75(21). To fulfill its 
mission to promote public health, the Authority can in 
effect deploy any power a private corporation could in 
its stead. And it enjoys powers that private corpora­
tions do not. It may “acquire by the exercise of the right 
of eminent domain any property essential to [its] pur­
poses.” Id. § 31-7-75(12). And although the Authority 
has no power to tax, id. § 31-7-84(a), the statute autho­
rizes local governments to impose a tax to cover some of 
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the Authority’s expenses, see id. § 31-7-84(a)-(b), freeing 
the Authority to price its health services below cost. 

Most important in this case, however, is the Georgia 
legislature’s grant of the power to “acquire by purchase, 
lease, or otherwise  .  .  .  projects,” id. § 31-7-75(4), 
which, again, include hospitals, id. § 31-7-71(5), and the 
power to “lease  .  .  .  for operation by others any pro­
ject,” id. § 31-7-75(7).  This grant makes clear that the 
Authority is authorized to acquire and lease Palmyra. 
Moreover, in granting the power to acquire hospitals, 
the legislature must have anticipated that such acquisi­
tions would produce anticompetitive effects. Foresee-
ably, acquisitions could consolidate ownership of com­
peting hospitals, eliminating competition between them. 
This case, therefore, is not materially different from Lee 
County, where we held that the Florida legislature must 
have anticipated that granting the power to acquire hos­
pitals to a county hospital board of directors would likely 
diminish competition. 38 F.3d at 1191-92. 

The Commission argues that Lee County is distin­
guishable because the Florida statute in that case con­
cerned the hospital board of only one county.  See id. at 
1186. For that reason, the Commission insists, the 
Florida legislature likely acted on detailed knowledge of 
the competitive conditions in that specific county.  Here, 
by contrast, the Hospital Authorities Law applies state­
wide. We thus have no reason, according to the Com­
mission, to believe that when the Georgia legislature 
enacted that statute, it was similarly familiar with com­
petitive conditions in the geographic area affected by 
the Authority’s acquisition of Palmyra. 

Nevertheless, the Georgia legislature must have an­
ticipated anticompetitive harm when it authorized hospi­
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tal acquisitions by the authorities.  It defies imagination 
to suppose the legislature could have believed that every 
geographic market in Georgia was so replete with hospi­
tals that authorizing acquisitions by the authorities 
could have no serious anticompetitive consequences. 
The legislature could hardly have thought that Georgia’s 
more rural markets could support so many hospitals 
that acquisitions by an authority would not harm compe­
tition. We therefore conclude that, through the Hospital 
Authorities Law, the Georgia legislature clearly articu­
lated a policy authorizing the displacement of competi­
tion. 

The Commission also points to a 1993 amendment to 
the Hospital Authorities Law. See Act of Apr. 13, 1993, 
sec. 1, § 31-7-72.1, 1993 Ga. Laws 1020, 1020-22 (codified 
at O.C.G.A. § 31-7-72.1). That amendment allows merg­
ers between two hospital authorities when they exist 
within a single, high-population county, O.C.G.A. 
§§ 31-7-72.1(a), 31-7-73(a), and declares that, in under­
taking such mergers, “hospital authorities are acting 
pursuant to state policy and shall be immune from anti­
trust liability to the same degree and extent as enjoyed 
by the State of Georgia,” id. § 31-7-72.1(e). According to 
the Commission, this amendment suggests that in 1993 
—more than fifty years after the original Hospital Au­
thorities Law, 1941 Ga. Laws 241 (codified as amended 
at O.C.G.A. § 31-7-70 et seq.), was enacted—the Georgia 
legislature concluded that other provisions of the law, 
including those that authorize the authorities to acquire 
hospitals, did not clearly articulate a policy to displace 
competition. And, the Commission suggests, the legisla­
ture chose—again, in 1993—not to change the state of 
affairs. 
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What matters, though, is whether anticompetitive 
effects were anticipated “at the time the legislation was 
enacted.” Lee Cnty., 38 F.3d at 1192. At that time— 
when the original Hospital Authorities Law created the 
authorities and empowered them to acquire hospitals, 
§§ 3, 5, 1941 Ga. Laws at 242-44—anticompetitive effects 
were indeed anticipated. The views of a much later leg­
islature do not change that fact. See, e.g., United States 
v. X-Citement Video, Inc., 513 U.S. 64, 77 n.6, 115 S. Ct. 
464, 471 n.6, 130 L. Ed. 2d 372 (1994) (“[T]he views of 
one Congress as to the meaning of an Act passed by an 
earlier Congress are not ordinarily of great weight. 
.  .  .  ”); United States v. Sw. Cable Co., 392 U.S. 157, 
170, 88 S. Ct. 1994, 2001, 20 L. Ed. 2d 1001 (1968) 
(“[T]he views of one Congress as to the construction of 
a statute adopted many years before by another Con­
gress have very little, if any, significance.” (internal 
quotation marks omitted)). We accordingly conclude 
that the acquisition of Palmyra and its subsequent oper­
ation at the Authority’s behest by PPHS are authorized 
pursuant to a clearly articulated state policy to displace 
competition.13  The execution of the plan, consequently, 
is protected by state-action. 

13 The Commission’s argument that no such policy has been articu­
lated also emphasizes that the Authority’s acquisition of Palmyra was 
engineered by PPHS, with the Authority approving the transaction af­
ter little or no deliberation, and that it leaves PPHS in control of Pal­
myra. We reject the suggestion that such private influence, or such 
private benefit, somehow makes the transaction and its anticompetitive 
effects unforeseeable. This argument is no more than another manifes­
tation of the Commission’s insistence that we disregard City of Colum-
bia’s injunction against “deconstruction of the governmental process 
and probing of the official ‘intent.’ ”  499 U.S. at 377, 111 S. Ct. at 1352. 
See supra note 12. 

http:competition.13
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IV. 

For the reasons stated in part III, supra, the judg­
ment of the district court is 

AFFIRMED. 
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APPENDIX B 

UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF GEORGIA
 

ALBANY DIVISION
 

Case No. 1:11-cv-58 (WLS) 

FEDERAL TRADE COMMISSION
 

AND THE STATE OF GEORGIA, PLAINTIFFS
 

v. 

PHOEBE PUTNEY HEALTH SYSTEM INC., PHOEBE
 

PUTNEY MEMORIAL HOSPITAL, INC., PHOEBE NORTH,
 
INC., PALMYRA PARK HOSPITAL INC., AND 


HOSPITAL AUTHORITY OF ALBANY-DOUGHERTY
 

COUNTY, DEFENDANTS
 

Filed: June 27, 2011 

ORDER 

Before the Court are Plaintiffs Federal Trade Com­
mission’s (FTC) and State of Georgia’s Motion for Pre­
liminary Injunction (hereinafter “PI Motion”) (Doc. 5); 
Hospital Authority of Albany-Dougherty County’s (“the 
Authority”)1 Motion to Dismiss or Alternatively, for 

The Authority, a hospital authority organized and existing under 
the Georgia Hospital Authorities Law, O.C.G.A. § 31-7-70, et seq., owns 
Phoebe Putney Memorial Hospital, the hospital currently leased and 
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Summary Judgment and to Vacate the Temporary Re­
straining Order (“TRO”) (Doc. 45); HCA, Inc.’s (“HCA”) 
and Palmyra Park Hospital, Inc.’s (“Palmyra”)2 Cross-
Motion to Dismiss or Alternatively, for Summary Judg­
ment and to Dissolve the TRO (Doc. 46); and Defendants 
Phoebe Putney Health System Inc.’s (“PPHS”), Phoebe 
Putney Memorial Hospital, Inc.’s (“PPMH”), and 
Phoebe North, Inc.’s (“PNI”) (hereinafter collectively 
referred to as “Phoebe Putney”)3 Motion to Dismiss and 
Vacate the TRO (Doc. 53) (hereinafter collectively re­
ferred to as “Motions to Dismiss”). For reasons thor­
oughly set forth below, the Court DENIES Plaintiffs’ 
Motion for Preliminary Injunction (Doc. 5), and 
GRANTS Defendants’ Motions to Dismiss (Docs. 45, 46, 
53)4. 

operated by Phoebe Putney Health System, Inc. affiliate Phoebe Put­
ney Memorial Hospital, Inc. (Doc. 2 ¶ 27). 

2 HCA is a for-profit health system that owns Palmyra Park Hos­
pital, Inc., which was created in 1973 and does business as Palmyra 
Medical Center, an acute care hospital incorporated in the State of 
Georgia. (Doc. 2 ¶¶ 25-26). 

3 All Phoebe Putney Defendants are not-for-profit corporations 
under IRS Code § 501(c)(3) and the Georgia Nonprofit Corporate Code. 
PPMH, Inc. is a Georgia corporation wholly-owned by PPHS, also  
Georgia corporation, and was created to operate Phoebe Putney Mem­
orial Hospital, which was founded in 1911. Like Palmyra, PPMH offers 
a full range of general acute care hospital services.  (Doc. 2 ¶¶ 22-23). 
According to the Complaint, Phoebe North, Inc., is the entity created 
by PPHS in connection with the subject transaction to manage and 
operate Palmyra under the control of PPHS. (Doc. 2 ¶ 21). 

4 Except where otherwise indicated, for concision and because De­
fendants make identical arguments in their supporting briefs, the in­
stant Order often only cites to one of Defendants’ supporting briefs in­
stead of the briefs of all three Defendants. Similarly, this Order often 
only cites to one of Plaintiffs’ briefs instead of both. 
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PROCEDURAL and RELEVANT
 
FACTUAL BACKGROUND
 

Pursuant to section 13(b) of the Federal Trade Com­
mission Act (hereinafter “FTCA”), see 15 U.S.C. 
§ 53(b),5 and section 16 of the Clayton Act, see id. § 26,6 

on April 21, 2011, Plaintiffs commenced this suit and 

5	 Section 13(b) of the FTCA reads, in pertinent part: 


Whenever the Commission has reason to believe—
 

(1) that any person, partnership, or corporation is violating, or is 
about to violate, any provision of law enforced by the Federal 
Trade Commission, and 

(2) that the enjoining thereof pending the issuance of a complaint 
by the Commission and until such complaint is dismissed by the 
Commission or set aside by the court on review, or until the order 
of the Commission made thereon has become final, would be in the 
interest of the public— 

the Commission  .  .  .  may bring suit  in  a  district court of the 
United States to enjoin any such act or practice.  Upon a proper 
showing that, weighing the equities and considering the Commis­
sion’s likelihood of ultimate success, such action would be in the 
public interest, and after notice to the defendant, a temporary re­
straining order or a preliminary injunction may be granted without 
bond  .  .  .  .  ” 

FTCA § 13(b), 15 U.S.C. § 53(b). 
6 Section 16 of the Clayton Act permits 

[a]ny person, firm, corporation, or association  . . . to sue for and 
have injunctive relief, in any court of the United States having jur­
isdiction over the parties, against threatened loss or damage by a 
violation of the antitrust laws . .  . , when and under the same con­
ditions and principles as injunctive relief against threatened con­
duct that will cause loss or damage is granted by courts of equity, 
under the rules governing such proceedings, and upon  .  .  .  a 
showing that the danger of irreparable loss or damage is immedi­
ate,  .  .  .  . 

Clayton Act § 16, 15 U.S.C. § 26. 
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filed a Motion for a Temporary Restraining Order 
(TRO) and PI Motion, which is pending before the 
Court, seeking to temporarily as well as preliminarily 
enjoin Defendants, including their divisions, parents, 
subsidiaries, affiliates, partnerships, or joint ventures, 
from consummating the completion of the alleged acqui­
sition of Palmyra by Phoebe Putney.  (See Doc. 2 at 1-2; 
see also Doc. 5 at 1-2). They base their Complaint on the 
following chronology of facts, which they, in turn, assert 
as grounds for the Court’s grant of their PI Motion: 

In July 2010, Joel Wernick, PPHS’s President and 
CEO, authorized Robert Baudino, a consultant and at­
torney engaged by PPHS, to begin discussions with 
HCA regarding the possible acquisition of Palmyra by 
Phoebe Putney. (Doc. 2 ¶ 32). According to the Com­
plaint, Baudino began negotiations on behalf of PPHS to 
acquire Palmyra in August 2010. (Id.). HCA’s signifi­
cant cash offer demand, however, made it difficult for 
PPHS to find an independent investment bank to issue 
a fairness opinion opining that the price required by 
HCA for Palmyra was fair. Consequently, Baudino pro­
posed that the transaction be structured so that the Au­
thority would acquire Palmyra, a solution that would 
also avoid the risk of antitrust enforcement, as de­
manded by HCA.  (Id. ¶ 37).  As proposed, the Authority 
would simply buy Palmyra, with PPHS guaranteeing the 
purchase price and the Authority’s performance under 
the purchase agreement. (Id. ¶ 38). Once the Authority 
obtained title, it would lease Palmyra to PPHS for $1.00 
per year for forty years on terms similar to the 1990 
Lease between PPMH, Inc. and the Authority. (Id.). 

On October 21, 2010, Wernick and Tommy Chambless, 
PPHS’s general counsel, held a thirty-minute informa­
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tional session with two of the Authority’s members, 
Ralph Rosenberg and Charles Lingle. The entire Au­
thority, however, was not presented with the proposed 
transaction until December 21, 2010, after PPHS made 
a formal offer to HCA for Palmyra on November 16, 
2010; the PPHS Board approved the final terms of the 
deal between PPHS and HCA on December 2, 2010, in­
cluding PPHS’s guarantee of $195 million payment and 
agreement to pay a $35 million break-up fee and/or re­
scission fee; and PPHS and HCA entered into a Termi­
nation Agreement that required PPHS to pay $17.5 mil­
lion if the Authority did not approve, in the exact form 
as negotiated, the Asset Purchase Agreement.  (Id. 
¶¶ 47-49). 

At the December 21, 2010 special Authority meeting 
on the proposed transaction, Baudino, who appeared as 
special counsel to the Authority, presented the terms of 
the transaction using a presentation from PPHS’s De­
cember 2, 2010 Board meeting. (Doc. 2 ¶¶ 37, 49). The 
members then voted to approve the Asset Purchase 
Agreement and the Termination Agreement, exactly as 
negotiated, Ex. PX008-04, as well as a Management 
Agreement between the Authority and Phoebe Putney. 
(Id. ¶ 50). Effective March 1, 2011, and set to “automat­
ically terminate upon the effective date of [the putative] 
executed lease,” the Management Agreement granted 
the entity formed by PPHS control over Palmyra’s oper­
ations immediately upon the closing of the transaction. 
Ex. PX009 § 7.03(c). Several months later, on April 4, 
2011, the Authority approved a lease term sheet pre­
pared by Baudino that clarifies the December 21, 2011 
Resolutions approved by the Authority as well as the 
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Authority’s plan to lease Palmyra’s and PPMH’s assets 
to Phoebe Putney under a single lease. (Doc. 2 ¶ 52). 

On these facts, Plaintiffs assert in their Complaint 
and Memorandum in Support of their PI and TRO Mo­
tions that Phoebe Putney and the Authority have struc­
tured the subject transaction to avoid antitrust enforce­
ment by the FTC through the sale of Palmyra to the 
Authority, the grant of management and operational 
control over Palmyra’s assets to PPHS pursuant to the 
Management Agreement, and the subsequent lease of 
Palmyra to a PPHS entity for forty years.  (Id. ¶¶ 2-7). 
Thus, the acquisition of Palmyra—the acquirer of which 
Plaintiffs claim is the Authority only on paper but 
Phoebe Putney in reality—will create a virtual monopoly 
for inpatient general acute care services in Albany, 
Dougherty County, Georgia, by eliminating competition 
between PPMH and Palmyra, the only two major hospi­
tals that service not only the Albany, Dougherty County 
community, but the communities of the surrounding six 
counties. (Id. ¶ 1). 

Accordingly, Plaintiffs center their Complaint on the 
need for the Court to aid in the maintenance of the sta-
tus quo during the FTC’s ongoing administrative pro­
ceedings, which includes a September 19, 2011 trial on 
the merits of the legality of Phoebe Putney’s alleged 
acquisition of Palmyra.  (See id. ¶¶ 91-95; see also Doc. 
7).  They further maintain that Defendants are not enti­
tled to state action immunity because the Authority was 
not sufficiently involved in the transaction, and PPHS, 
as a private party, entirely negotiated, structured, and 
executed the subject transaction without the independ­
ent analysis and oversight of the Authority. (See Doc. 2 
¶¶ 85-89). Injunctive relief, according to Plaintiffs, is 
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therefore necessary and appropriate in this case to pre­
vent competitive harm during the pendency of the FTC 
administrative proceedings. (Doc. 7 at 6-7). 

In consideration of the foregoing factual allegations 
and assertions, the Court granted Plaintiffs’ Motion for 
TRO (Doc. 4) on April 22, 2011 (Doc. 9).7  Approximately 
a month thereafter, Defendants filed their Motions to 
Dismiss,8 wherein they argue that the state action doc 

7 The Court’s grant of temporary injunctive relief has been extended, 
pursuant to Defendants’ consent, until the Court’s issuance of a decision 
on the pending PI Motion. 

8 Defendants HCA, Palmyra, and the Authority alternatively move 
for summary judgment in their Motions to Dismiss.  (The Phoebe De­
fendants only move to dismiss and vacate the TRO.)  However, the 
Court construes Defendants HCA’s, Palmyra’s, and the Authority’s Mo­
tions as motions to dismiss instead of ones for summary judgment be­
cause the Court’s findings and conclusions herein with respect to the 
state action immunity issue are made without reference to matters out­
side of the pleadings.  Harper v. Lawrence County, Ala., 592 F.3d 1227, 
1232 (11th Cir. 2010) (“A judge need not convert a motion to dismiss 
into a motion for summary judgment as long as he or she does not con­
sider matters outside the pleadings.”).  And to the degree the Court has 
referred to matters beyond the pleadings that are attached to Defen­
dants’ Motions to Dismiss—for example, the Asset Purchase Agree­
ment, Management Agreement, and documents concerning the negotia­
tions for the transaction—the Court is permitted to do so because these 
matters are (1) central to the complaint and (2) undisputed.  See Horne 
v. Potter, 392 F. App’x 800, 802 (11th Cir. 2010) (citing Fed. R. Evid. 
201)). For this reason, Defendants’ Motion to Strike (Doc. 73) Plaintiff 
FTC’s Statement of Undisputed Material Facts (Doc. 64) is DENIED, 
for the decision herein does not reference or rely on the FTC’s or 
Defendants’ Rule 56 Statements. 

For this reason, the Court also OVERRULES the Authority’s 
objection to the exhibits that Plaintiffs moved to admit into evidence at 
the close of the June 13, 2011 hearing on Defendants’ Motions to 
Dismiss and Plaintiffs’ PI Motion. The Authority contends that these 
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trine indisputably immunizes their conduct from anti­
trust scrutiny and thereby moots Plaintiffs’ PI Motion 
and require its denial.  (See generally Docs. 45-46, 53). 
To Defendants, the Authority’s acquisition of Palmyra 
as documented in the Asset Purchase Agreement is state 
action that is immune from the federal antitrust laws. 
(Doc. 45-1 at 19). 

After a day-long hearing on June 13, 2011, on Plain­
tiffs’ PI Motion and Defendants’ Motions to Dismiss, 
said Motions are left pending for the Court to decide. 
The Parties have fully briefed the issues surrounding 
Plaintiffs’ request for preliminary injunctive relief and 
Defendants’ request for dismissal—namely, state action 
antitrust immunity. Before assessing the substance of 
the Parties’ arguments in the context of the relevant 
law, the Court first must resolve a preliminary dispute 
between the Parties concerning the scope of issues for 
the Court’s review under section 7 of the Clayton Act. 
It then turns to Defendants’ Motions to Dismiss (Docs. 
45, 46, 53)—specifically, the potential application of 
state action to the Authority, Phoebe Putney, and HCA/ 

exhibits are irrelevant to Defendants’ Motions to Dismiss because they 
do not deal with the state action defense; rather, the Authority assets, 
they deal with Plaintiffs’ application for a preliminary injunction.  The 
Court finds, however, that these documents are relevant to the state 
action defense in that they provide context for the Court’s assessment 
of the transaction, specifically whether Defendants’ actions qualify for 
state action. Furthermore, all of the documents on Plaintiffs’ Exhibit 
List on which the Court’s analysis relies are referenced in the Com­
plaint, which is the only focus of a Court’s ruling on a motion to dismiss. 
Finally, many of the most relevant documents to which the Authority 
objects—and all of the documents relied on by the Court—were 
previously filed by Plaintiffs as well as Defendants—for example, the 
1990 Lease—or were provided to Defendants. 
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Palmyra—and if the Court finds that state action is in­
applicable, to Plaintiffs’ PI Motion (Doc. 5). 

DISCUSSION 

I. Defendants’ Motions to Dismiss 

a. Standard of Review 

In light of Defendants’ asserted antitrust immunity, 
Defendants’ Motions to Dismiss are brought pursuant to 
Fed. R. Civ. P. 12(b)(6)9 for what Defendants contend is 
Plaintiffs’ failure to state claims against Defendants for 
violations of the Clayton Act and FTCA. (See Docs. 45, 
46, 53). As a defense to a claim for relief in any plead­
ing, Rule 12(b)(6) may be raised as a motion to dismiss. 
See Fed. R. Civ. P. 12(b)(6).  Such a motion should not 
be granted unless the plaintiff fails to plead enough facts 
to state a claim to relief that is plausible, and not merely 
just conceivable, on its face. Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 570 (2007). The recent Supreme Court de­
cision of Ashcroft v. Iqbal reaffirmed the pleading stan­
dards enunciated in Twombly. 129 S. Ct. 1937, 1949-54 
(2009). There, the Supreme Court instructed that while 
on a motion to dismiss “a court must accept as true all of 
the allegations contained in a complaint,” this principle 
“is inapplicable to legal conclusions,” which “must be 

Defendants also move to dismiss pursuant to Fed. R. Civ. P.  
12(b)(1) for lack of subject matter jurisdiction, seemingly asserting that 
because the state action doctrine immunizes Defendants from antitrust 
laws, the Court lacks federal subject matter jurisdiction to hear Plain­
tiffs’ Complaint. Defendants’ Motions to Dismiss, however, are more 
appropriately grounded in 12(b)(6), instead of in Rule 12(b)(1), as they 
require the Court to review the sufficiency of the pleadings. As such, 
the Court’s review of Plaintiffs’ Complaint is governed by Rule 12(b)(6) 
standards. 
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supported by factual allegations.” Id. at 1949-50 (citing 
Twombly, 550 U.S. at 555, for the proposition that courts 
“are not bound to accept as true a legal conclusion 
couched as a factual allegation” in a complaint). 

In other words, “[a] motion to dismiss is granted only 
when the movant demonstrates ‘beyond doubt that the 
plaintiff can prove no set of facts in support of his claim 
which would entitle him to relief.’ ”  Spain v. Brown & 
Williamson Tobacco Corp., 363 F.3d 1183, 1187 (11th 
Cir. 2004) (citation omitted).  In evaluating the suffi­
ciency of a plaintiff ’s pleadings, while the court must 
“accept[ ] the allegations in the complaint as true[,] con­
stru[e] them in the light most favorable to the plaintiff,” 
Hill v. White, 321 F.3d 1334, 1335 (11th Cir. 2003), and 
“make reasonable inferences in [p]laintiff ’s favor, ‘  .  .  . 
[the court is] not required to draw plaintiff ’s inference,’” 
Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1260 (11th 
Cir. 2009) (quoting Aldana v. Del Monte Fresh Produce, 
N.A., Inc., 416 F.3d 1242, 1248 (11th Cir. 2005)).  Thus, 
although the “threshold of sufficiency that a complaint 
must meet to survive a motion to dismiss for failure to 
state a claim is  .  .  .  exceedingly low[, it is not nonexis­
tent].”  Ancata v. Prison Health Servs. Inc., 769 F.2d 
700, 703 (11th Cir. 1985) (citation and quotation marks 
omitted).  In view of these legal standards applicable to 
the pleading stage, the Court now turns to its discussion 
of a preliminary issue concerning the scope of its review, 
and then addresses Defendants’ state action argument 
in opposition to Plaintiffs’ Complaint and PI Motion. 



 

  

26a 

b. The Meaning and Scope of the Alleged Transac-
tion 

The Parties differ as to the events constituting the 
“transaction” that Plaintiffs contend violate antitrust 
laws under section 7 of the Clayton Act.  As a result, the 
parameters of the conduct to which the state action im­
munity exception may apply are blurred.  Plaintiffs al­
lege that the acquisition includes three stages:  (1) the 
Authority’s purchase of Palmyra’s assets from HCA us­
ing PPHS’s money, (2) the Authority’s immediate provi­
sion of control of Palmyra to Phoebe Putney, specifically 
PNI, under a Management Agreement, and (3) Phoebe 
Putney’s entry into a lease with the Authority to grant 
Phoebe Putney managerial control of Palmyra assets for 
forty years. (Doc. 2 at 2). 

In contrast, Defendants contend that the first stage 
of the alleged transaction is the only event relevant to 
the Court’s analysis of the state action immunity issue. 
Thus, they contest the inclusion of the third stage as 
part of an “acquisition” subject to antitrust review.  This 
third stage, particularly with respect to the alleged lack 
of adequate supervision by the Authority of Phoebe Put­
ney’s control of Palmyra operations, is “speculative,” 
Defendants maintain, because the lease and its terms do 
not yet exist and have not even been negotiated. (See 
Docs. 45-47, 53 (arguing that Article III of the U.S. Con­
stitution prohibits Court from enjoining Authority’s ac­
quisition of Palmyra based on non-existent lease)). 
Moreover, Defendants argue that neither the putative 
lease nor the Management Agreement is alleged to have 
competitive impact beyond the acquisition of Palmyra 
itself by the Authority.  (Doc. 75 at 6). Accordingly, they 
also seemingly contest the inclusion of the second stage 
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regarding the Management Agreement as part of the 
“acquisition” subject to antitrust review because it is un­
executed. (See, e.g., Doc. 47-2 at 14). 

Section 7 of the Clayton Act provides, in pertinent 
part, “no person subject to the jurisdiction of the [FTC] 
shall acquire the whole or any part of the assets of an­
other person  .  .  .  , where  .  .  .  the effect of such acqui­
sition may be substantially to lessen competition, or to 
tend to create a monopoly.” 10  15 U.S.C. § 18. “[W]hen 
it prohibited the acquisition of the whole or any part of 
the assets of another corporation,” “Congress was paint­
ing with a broad brush.  .  .  .  ” United States v. Archer-
Daniels-Midland Co., 584 F. Supp. 1134, 1137 (S.D. 
Iowa 1984) (emphases added) (quoting United States v. 
Columbia Pictures Corp., 189 F. Supp. 153, 181-82 
(S.D.N.Y. 1960)). As such, section 7 has been construed 
as forward looking: unlawful conduct triggers the provi­
sion’s protections as soon as the potential anticompeti­
tive results can be detected. Cine 42nd Street Theater 
Corp. v. Nederlander Org., Inc., 790 F.2d 1032, 1040 (2d 
Cir. 1986) (“[The Clayton Act’s] focus is  .  .  .  on the 
future,  .  .  .  whether today’s acquisition will bring to­
morrow’s loss of competition.”). 

Language on the breadth of section 7 from a popu­
larly quoted case from a court in the Southern District 
of Illinois is particularly instructive: 

10  Section 7 also applies to stock or share capital acquisitions.  See 15 
U.S.C. § 18. Many nonprofit entities like Phoebe Putney and Palmyra, 
however, have no stock or share capital to acquire. This part of section 
7 is therefore inapplicable to many acquisitions of nonprofit enterprises 
such as the one at issue here.  FTC v. Univ. Health, Inc., 938 F.2d 1206, 
1214 n.14 (11th Cir. 1991) (finding inapplicable stock-acquisition clause 
of section 7 to acquisition of nonprofit hospital). 
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[section 7] is primarily concerned with the end result 
of a transfer of a sufficient part of the bundle of legal 
rights and privileges from the transferring person to 
the acquiring person to give the transfer economic 
significance and the proscribed adverse “effect.” 

The broad sweep to be given to the term “acquire” is 
also suggested by the circumstance that the following 
words are unrestricted, i.e., “the whole or any part of 
the assets.” .  .  .  Those words likewise must be given 
a liberal interpretation  .  .  . 

The language [of section 7] was deliberately couched 
in general and flexible terms.  .  .  . 

Archer-Daniels-Midland Co., 584 F. Supp. at 1137 (em­
phases added) (quoting Columbia Pictures Corp., 189 
F. Supp. at 181-82). Thus, as one court in the Northern 
District of Georgia held, “[t]he words ‘acquire’ and ‘as­
sets’ are not terms of art or technical legal language[, 
but]  .  .  .  are generic, imprecise terms encompassing a 
broad spectrum of transactions whereby the acquiring 
person may accomplish the acquisition by means of pur-
chase, assignment, lease, license, or otherwise.” See 
S. Concrete Co. v. U.S. Steel Corp., 394 F. Supp. 362, 374 
(N.D. Ga. 1975) (emphases added) (quoting Columbia 
Pictures Corp., 189 F. Supp. at 181-82).  Therefore, 
“[t]he test [for whether an acquisition falls under section 
7] is pragmatic,  .  .  .  . ” Archer-Daniels-Midland, 584 
F. Supp. at 1137 (quoting Columbia Pictures Corp., 189 
F. Supp. at 181-82). 

Courts have consequently found the consummation of 
an acquisition unnecessary for a Clayton Act violation; 
a planned acquisition created by the parties’ entry into 
an agreement is sufficient.  Nelson v. Pacific Southwest 
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Airlines, 399 F. Supp. 1025, 1027 (S.D. Cal. 1975).  Ac­
cordingly, courts have applied the term “acquisition” to 
a wide variety of transactions, including putative and 
ongoing leases. See, e.g., Cine 42nd Street, 790 F.2d at 
1047-48 (indicating that lease of property by private par­
ties, as approved by city and urban development corpo­
ration, constituted “acquisition” under Clayton Act); 
Archer-Daniels-Midland Co., 584 F. Supp. at 1137-38 
(construing operating lease as acquisition within reach 
of section 7, as lessee of operating lease acquires prop­
erty rights of possession and use in leased assets); Nel-
son, 399 F. Supp. at 1028-1030 (holding that despite 
abandonment of agreement for acquisition between par­
ties, acquirer’s ability to have gained substantial control 
over decision-making process of airline during pendency 
of acquisition agreement created genuine issue of threat 
of acquirer’s purchase of corporation’s controlling of 
stock in airline to airline transportation competition). 
Such broad applications of section 7 are sensible in light 
of the Clayton Act’s purpose to prevent acquisitions that 
“may” or “tend to” cause specified harm. Gottesman v. 
General Motors Corp., 414 F.2d 956, 961 (2d Cir. 1969) 
(explaining that acquisitions that directly bring about 
harm or that even make possible acts that do, can violate 
Clayton Act). 

Based on the above rationale, this Court finds that the 
inchoate or unexecuted nature of the subject transaction 
should not limit this Court’s review.  The putative lease 
alleged in Plaintiffs’ Complaint should constitute a part 
of the subject “acquisition” and therefore part of the 
transaction that this Court must review and assess.  Ac­
cording to the well-pleaded allegations of the Complaint, 
the moment the acquisition by the Authority is consum­
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mated, all Dougherty County hospital competition will 
cease and Phoebe Putney will be able to control Palmyra 
assets pursuant to the Management Agreement. 

Following the consummation of the sale to the Au­
thority and execution of the Management Agreement 
between the Authority and PPHS, any additional steps 
that any Defendant takes such as the execution of the 
lease agreement—no matter the number of months and 
steps required before such a lease may be created and 
executed—are in furtherance of the alleged merger to 
monopoly and thus, the transaction.  In fact, if it were 
not for the Court’s grant of Plaintiffs’ Motion for TRO 
to block the acquisition, Defendants would have pro­
ceeded with their plans to consummate the acquisition; 
execute the Management Agreement for Phoebe Put­
ney’s maintenance and operation of Palmyra’s assets; 
and begin steps to negotiate, draft, and execute the pur­
ported lease of Palmyra to Phoebe Putney. 

In effect, therefore, along with the acquisition of Pal­
myra by the Authority, the lease, which will follow the 
execution of the Management Agreement under which 
Phoebe Putney will immediately control Palmyra assets, 
makes possible the alleged harm of the acquisition on 
hospital competition in the relevant market of Albany, 
Dougherty County, Georgia. The inclusion of the lease 
stage in the Court’s review of the “acquisition” is consis­
tent with the court’s finding in Nelson that a terminated 
acquisition agreement, which was never executed, fell 
within the purview of section 7. It also comports with 
Cine 42nd Street’s decision to implicitly construe a lease 
granted to private parties as an acquisition under the 
Clayton Act. It is the mere alleged plausibility that 
Phoebe Putney could achieve control of the decision 
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making processes of Palmyra, its only competitor—even 
through an unexecuted Management Agreement and 
unnegotiated lease arrangement with the Authority— 
that triggers the Clayton Act. 

Several documents referenced in the Complaint, in­
cluding a Memorandum on the Required Terms for a 
Revised Lease between the Authority and PPMH, Inc., 
as well as the Resolutions adopted by the Authority at 
the December 21, 2010 special meeting, indicate that 
Phoebe Putney and the Authority intended to draft a 
lease for PPHS’s control of Palmyra.  See, e.g., Ex. 
PX0082. One of the Resolutions adopted by the Author­
ity states that Phoebe Putney and the Authority would 
enter into a lease for the operation of Palmyra by 
Phoebe Putney on terms substantially similar to those 
of the 1990 Lease between PPMH, Inc. and the Author­
ity for PPMH’s operation.11 See Ex. PX0082. Addition­
ally, the applicable provisions of the Hospital Authori­
ties law, see infra note 16 & Part I.c.ii.1.a, and control­
ling legal authority within this Circuit indicate that an 
arrangement for an acquisition and/or lease between a 
hospital authority and private hospital similar to the 
arrangement between the Authority and Phoebe Putney 
is often necessary, given an authority’s inability to oper­
ate for profit and thus, its lack of offices, staff, and 
funds; and an authority’s statutory power to delegate to 
other entities, even those private in nature, its responsi­
bility to provide healthcare to the community. 

11 On November 10, 2010, Baudino, acting as special counsel to PPHS, 
also detailed this proposition in a six-page letter to HCA, which ex­
plained that the Authority would “lease Palmyra to a non-profit entity 
controlled by PPHS  .  .  .  [on] substantially the same terms as the 
Authority’s existing lease of [PPMH].” Ex. PX207-02. 

http:operation.11
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For all of the above reasons, the Court similarly finds 
no reason to exclude the Management Agreement from 
the purview of the alleged “transaction,” as the Author­
ity’s approval of the Management Agreement represents 
the “transfer of a sufficient part of the bundle of legal 
rights and privileges [in Palmyra] from [the Authority, 
the owner, as lessor,] to [Phoebe Putney, as lessee,] 
to give the transfer economic significance and the pre­
scribed adverse ‘effect’ ” under the Clayton Act. See 
Archer-Daniels-Midland Co., 584 F. Supp. at 1137 
(quoting Columbia Pictures Corp., 189 F. Supp. at 
181-82). These facts, coupled with the approximately 
$200 million Phoebe Putney has guaranteed for the 
transaction, remove the lease of Palmyra to PPHS by 
the Authority from the speculative realm into the realis­
tic. Accepting the truth of these allegations, as the 
Court is required to do at this pleading stage, the Court 
rejects Defendants’ narrow view of the breadth of sec­
tion 7 that excludes the purported second and third 
stages of the transaction. 

c. State Action Immunity 

Having determined the scope of the transaction that 
is subject to the Court’s review, the Court is left to re­
solve the issue of Defendants’ asserted entitlement to 
state action immunity. In their Motions to Dismiss, all 
six Defendants argue that the Authority’s acquisition of 
Palmyra, as well as any subsequent lease of Palmyra to 
Phoebe by the Authority, triggers state action; thereby 
immunizes the subject transaction from antitrust laws; 
and requires the dismissal of Plaintiffs’ Complaint, the 
denial of Plaintiffs’ PI Motion, and an order vacating the 
TRO. (Doc. 45-1 at 4, 7, 13, 17).  Defendants base this 
proposition on the proposed transaction’s satisfaction of 
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all three elements of the state action immunity doctrine. 
(See id. (analogizing and relying on FTC v. Hosp. Bd . of 
Directors of Lee County, 38 F.3d 1184 (11th Cir. 1994); 
Crosby v. Hosp. Auth. of Valdosta & Lowndes County, 
93 F.3d 1515 (11th Cir. 1996))). 

As to the Authority’s immunity, they contend that 
(1) the Authority is a political subdivision of the state; 
(2) Georgia state statutes authorize the Authority to 
acquire other hospitals as part of its authority to oper­
ate, control, and maintain a public hospital and other 
hospital facilities; and (3) the anticompetitive effect of 
the Authority’s acquisition is reasonably foreseeable by 
the Georgia state legislature, given the express acquisi­
tion powers broadly conferred by the Georgia legisla­
ture to hospital authorities. (Id. at 4-5, 17-18, 21-23). 
According to Defendants, because a hospital authority 
can operate only within its sponsoring city or county, the 
Georgia legislature certainly knew that any acquisition 
was likely to be of a competing local hospital and that 
intra- county acquisitions would often result in the com­
bination of two or more hospitals in a single county.  (Id. 
at 21 (citing O.C.G.A. § 31-1-71(1)).  Because such a con­
clusion flowed from similar express acquisition, 
operational, and management powers conferred on 
Florida hospital authorities by the Florida legislature in 
Lee County, the same conclusion logically flows from the 
powers legislatively granted to Georgia hospital authori­
ties to acquire and operate hospitals. (Id.). 

Defendants further argue that the actions of HCA, 
Palmyra, and Phoebe Putney are also immune from anti­
trust laws. As private parties that contract with a politi­
cal subdivision of the state such as the Authority, they 
contend that HCA and Palmyra are immune under state 
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action immunity doctrine by extension, and Phoebe Put­
ney, as a non-profit affiliated with the Authority, does 
not require active supervision by the state.  (See, e.g., 
Doc. 53-1 at 14). Defendants state, as a result, that an 
antitrust plaintiff challenging the act of a public hospital 
authority cannot avoid the state action doctrine by 
re-characterizing the transaction as one between private 
parties (in this case, as a sale from Palmyra to Phoebe 
Putney) (Doc. 75 at 3) and thus, cannot argue that the 
transaction is a mere pretext to advance private, anti-
competitive interests rather than the public good (Doc. 
45-1 at 25 to 26 (citing City of Columbia v. Omni Out-
door Advertising, Inc., 499 U.S. 365, 369-70 (1991))). 

Once the state action doctrine is established, Defen­
dants argue, the individual motives underlying the 
transaction—specifically, Phoebe Putney’s financial in­
terests in acquiring Palmyra—become irrelevant.  (Doc. 
45-1 at 25 to 27; see also Doc. 72 at 3 (“[There is simply 
no point at which] the influence of a private actor be­
comes so great that that  .  .  .  the state doctrine [does 
not] appl[y].”)). Rather, the fact that the Authority is 
the only entity acquiring Palmyra, as determined from 
a plain reading of the Asset Purchase Agreement, con­
firms that the transaction is immune from antitrust laws 
under the state action doctrine. (Doc. 75 at 4). 

Phoebe Putney goes further to state that because no 
Phoebe entity is the buyer of the assets underlying Plain­
tiffs’ allegations, only the Authority will own Palmyra 
and will have ultimate responsibility for its operation.12 

12 Phoebe Putney as well as the Authority and HCA/Palmyra, who 
join Phoebe Putney in this argument, assert a number of other grounds 
for this proposition, including the Court’s lack of jurisdiction over non­
profit entities. (See Docs. 45, 46).  However, the Court does not address 
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(Doc. 53-1 at 17). Thus, it maintains that “there is no 
cause of action involving a private actor” in this case. 
(Id.). According to Phoebe Putney, PPHS has neither 
the ability nor the incentive to engage in actions for its 
private benefit given that it must function as a non­
profit and in a way that furthers state policy and that all 
Palmyra assets, like the current ownership of all PPMH 
assets, will be owned by the Authority. (Id. at 19). 
Thus, active supervision of Phoebe Putney by the Au­
thority is unnecessary to conclude that state action ap­
plies in this case, argues Phoebe Putney.  (Id. at 18-19 
(“PPMH’s interests are completely aligned with, and 
controlled by, the interests of the Authority and the 
State.”)). 

And even if active supervision does apply, Phoebe 
Putney argues that “the existing longstanding lease 
terms between PPMH and the Authority, plus the Au­
thority’s recent resolution to lease Palmyra only if it 
contains certain terms that clearly constitute active su­
pervision under the relevant law, is sufficient.”  (Id. at 
20). Lastly, Phoebe Putney as well as HCA, Palmyra, 
and the Authority argue that under the Noerr-
Pennington doctrine, the only “conduct” alleged against 
Phoebe Putney is legally and constitutionally protected 
petitioning of a government entity under the First 
Amendment of the U.S. Constitution.  (Doc. 53 at 2; Doc. 
53-1 at 12 to 13; see also Doc. 45-1 at 6, 26 to 27, 35). 

those arguments given its discussion of the application of the relevant 
state action tests to each Defendant. See infra Part I.c.ii. The Court 
also must note that non-profit entities are subject to section 7 and thus, 
FTC jurisdiction. See Univ. Health, Inc., 938 F.2d at 1215, 1216 (ex­
plaining congressional intent for FTC’s expansive and vigorous enforce­
ment of section 7 of Clayton Act, regardless of distinction between type 
of corporation); see also supra note 10. 
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In response, Plaintiffs argue that the state action de­
fense to antitrust enforcement cannot be invoked by De­
fendants for several reasons.  First, according to Plain­
tiffs, Defendants have failed to discuss or even mention 
the standards of review applicable to a motion to dis­
miss, as they fail to construe all facts in a light most fa­
vorable to Plaintiffs.13 (Doc. 61 at 9-10, 17). Second, 
Plaintiffs state that the transaction is an undisguised 
attempt to apply “a cloak of state involvement to a de 
facto merger to monopoly,” thereby eliminating Defen­
dants’ ability to immunize their action from antitrust 
scrutiny. (Id. at 17, 20; see also Doc. 62 at 19). 

As to the Authority, Plaintiffs contend that although 
the Authority is a political subdivision of state, Georgia 
Hospital Authorities Law does not authorize the usurpa­
tion of the decision and supervision powers of an author­
ity by private actors for the private actor’s benefit and 
without meaningful oversight by an authority.  (Doc. 62 
at 8-9, 12, 18-19; see also Doc. 7 at 21, 22-23). Thus, 
Plaintiffs maintain that the Authority cannot be consid­
ered to have acted pursuant to state policy authorized by 
the state legislature, and the displacement of private 
competition by Palmyra’s sale to the Authority and sub­
sequent lease by Phoebe Putney cannot be considered to 
be reasonably foreseeable by the Georgia legislature. 
(See Doc. 7 at 21-23 (distinguishing Lee County, 38 F.3d 

13 Plaintiffs also state that Defendants do not apply the correct stan­
dard of review for summary judgment because Plaintiffs fail to raise 
undisputed material facts.  However, as previously noted, the Court 
does not resolve Defendants’ Motions to Dismiss as ones for summary 
judgment but as ones to dismiss.  See supra note 8.  Thus, the Court 
does not need to apply the standards applicable at the summary judg­
ment stage and thus, declines to consider Plaintiffs’ allegations and De­
fendants’ arguments within the context of summary judgment. 

http:Plaintiffs.13
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1184, and Askew v. DCH Reg’l Health Care Auth., 995 
F.2d 1033, 1040-41 (11th Cir. 1993), because law at issue 
in Lee County was “special act[ ]” of Florida Legislature 
that applied to that specific county’s health system, and 
health care authorities act in Askew expressly exempted 
authorities whose exercise of their authorized powers 
resulted in anticompetitive activities)). 

As to Phoebe Putney, Plaintiffs contest the ability of 
the Phoebe entities, as private parties, to show that 
(1) the challenged transaction was clearly articulated 
and affirmatively expressed as state policy, and (2) that 
such policy was actively supervised by the state, so as to 
receive state action immunity.  (Doc. 7 at 21-24; see also 
Doc. 61 at 20). They base this contention on the role of 
Phoebe Putney, and not the Authority, as the effective 
decision maker in planning, funding, and executing the 
transaction.  (Doc. 7 at 7).  In support thereof, Plaintiffs 
highlight the Authority’s lack of meaningful review of 
the acquisition, failure to acknowledge the transaction 
until shortly before the day of its approval, and failure 
to ask questions during the presentation of the transac­
tion. (Id. at 8-12).  Plaintiffs further note that the Reso­
lutions for the transaction for the Authority’s approval 
were prepared by Phoebe Putney for the Authority mem­
bers’ signatures. Such conduct by Phoebe Putney, ac­
cording to Plaintiffs, was beyond the type of state action 
that may qualify for antitrust immunity.  (Doc. 62 at 9). 
As to HCA and Palmyra, they contend that a mere con­
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tract with the state does not immunize private conduct.14 

(Doc. 61 at 23). 

The foregoing dispute between the Parties as to the 
application of state action immunity raises the following 
central question for the Court to resolve:  whether the 
Authority’s approval of the acquisition as negotiated and 
structured by Phoebe Putney is sufficient to shield the 
transaction from antitrust scrutiny under the state ac­
tion immunity doctrine.  Pursuant to the Court’s conclu­
sion as to the scope of the subject “acquisition,” see su-
pra Part I.b., and Phoebe Putney’s role in bringing 
about and executing the transaction, this question must 
be answered as to the Authority’s conduct as well as to 
Phoebe Putney’s and HCA-Palmyra’s conduct.  Such an 
analysis begins with an exploration of the controlling 
and authoritative case law on state action immunity. 

i.	 U.S. Supreme Court and Eleventh Circuit 
Case Law on State Action Immunity 

The origins of the state action doctrine derive from 
the reasoning of the U.S. Supreme Court’s decision in 
Parker v. Brown. See 317 U.S. 341 (1943). In Parker, 
relying on principles of federalism and state sovereign­
ty,15 the Supreme Court refused to construe the Sher­

14 For purposes of deciding the application of state action immunity 
to Defendants, the Court combines its assessment of the immunity of 
Phoebe Putney with that of HCA/Palmyra for reasons explained below. 
See infra note 21 and accompanying text. 

15 Cine 42nd Street explained the conflict between these principles 
and a competitive free market that are raised by a state’s attempt to an­
ticompetitively regulate its own domestic economy under the shield of 
state action immunity.  Principles of federalism and state sovereignty, 
embedded in the United States’ federalist system, hold that states are 
sovereign powers and are entitled to act independently, even where 

http:conduct.14
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man Act as applicable to the anticompetitive conduct of 
a state acting through its legislature—specifically a 
marketing program adopted for the 1940 raisin crop by 
the California Director of Agriculture. Id. at 350-51. 
The marketing program was adopted pursuant to the 
California Agricultural Prorate Act, which authorized 
state officials to establish marketing programs of agri­
cultural commodities in the state to restrict competition 
among growers and to maintain prices in the distribu­
tion of their commodities to packers. Id. at 346. 

Although the establishment of the challenged market­
ing program, approved by the Prorate Advisory Com­
mission, was initially petitioned by private producers 
and was approved by referendum of producers, the 
Court found that “the state  . . . ha[d] created the ma­
chinery for establishing the prorate program.” Id. at 
346-47, 352. “The prerequisite approval of the program 
upon referendum by a prescribed number of producers 
[wa]s not the imposition by them of their will upon the 
minority by force of agreement or combination  .  .  .  . ”; 
rather, the required vote on the referendum was one 
condition of the application of the regulations enacted 
and prescribed by the state under the enabling language 
of the Agricultural Prorate Act. Id. at 352 (citation 
omitted). According to Parker, therefore, the Sherman 
Act—and by extension, the Clayton Act—is not meant to 
restrain acts of the state that are directed by the legisla­
ture. Id. at 350-51; see also Lee County, 38 F.3d at 1186 

such leads to anticompetitive economic activity. The tenet surrounding 
the free market, however, is that the U.S. economy is grounded on the 
free enterprise system and that anticompetitive economic activity is 
prohibited by antitrust law. Cine 42nd Street, 790 F.2d 1032, 1035 (2d 
Cir. 1986). 
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(holding that state action doctrine is available under 
Clayton Act). 

Several years later, in Cal. Retail Liquor Dealers 
Assoc. v. Midcal Aluminum, Inc., the U.S. Supreme 
Court extended the parameters of Parker to apply to 
alleged restraints of trade brought about by private ac-
tors. 445 U.S. 97 (1980). There, the Court held that to 
qualify private action for state action immunity, the 
challenged action first “must be ‘one clearly articulated 
and affirmatively expressed as state policy;’ [and] sec­
ond,  .  .  .  must be ‘actively supervised’ by the State it­
self.” Id. at 105 (quoting City of Lafayette v. La. Power 
& Light Co., 435 U.S. 389, 410 (1978)). 

Applying these elements to the wine pricing scheme 
established by private wine producers under the Califor­
nia Business and Professionals Code, the Court found 
that although the relevant provisions of the state Code 
represented a policy to permit the price resale main­
tenance by California wine sellers, the price setting pro­
gram did not meet second requirement of Parker immu­
nity because the state merely authorized price setting, 
enforced prices established by private parties, and never 
reviewed the reasonableness of price schedules or regu­
lated the terms of the fair trade contracts.  Simply put, 
the wine producers held the power to prevent price com­
petition by dictating the prices charged by wholesalers, 
while the state played a passing, indirect role in pricing 
and management that was insufficient to establish anti­
trust immunity. Id. at 103-04 (explaining that without 
extensive official oversight by state, Parker, 317 U.S. at 
351, may have found violation of Sherman Act). 
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Since Parker and Midcal, the Supreme Court and 
Eleventh Circuit have determined that state action im­
munity is applicable to political subdivisions such as mu­
nicipalities, City of Columbia, 499 U.S. 365, and hospital 
authorities, Lee County, 38 F.3d at 1188 (applying 
Parker immunity to Florida hospital authority); Askew, 
995 F.2d at 1039 (same as to Alabama hospital author­
ity). Yet, the determination that a political subdivision’s 
anticompetitive activities constitute state action “is not 
a purely formalistic inquiry” that a party can establish 
by simply declaring the political subdivision’s actions to 
be lawful. Town of Hallie v. City of Eau Claire, 471 
U.S. 34, 39 (1985). 

Nonetheless, anticompetitive effects can result from 
broad authority to regulate.  Id. In fact, “the [political 
subdivision] need not ‘be able to point to a specific, de­
tailed legislative authorization’ in order to assert a suc­
cessful Parker defense to an antitrust suit,” as a re­
quirement for such explicit authorization would unneces­
sarily impose on municipalities’ local authority and au­
tonomy. Id. at 39, 42, 44 (finding that state statute 
broadly empowering cities to provide sewage services 
and to refuse to provide sewage services to unannexed 
areas clearly contemplated that city could engage in 
anticompetitive conduct that would result in monopoly 
over provision of sewage services). 

Rather, to obtain protection under state action immu­
nity doctrine, a political subdivision of the state must 
“demonstrate that their anticompetitive activities were 
authorized by the state ‘pursuant to state policy to dis­
place competition with regulation or monopoly public 
service.’ ” Bolt v. Halifax Hosp. Med . Ctr., 980 F.2d 
1381, 1385 (quoting Town of Hallie, 471 U.S. at 38-39)). 
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This requires proof of the challenged action (1) by a po­
litical subdivision of the state, (2) undertaken pursuant 
to state statutes authorizing the challenged action, 
(3) the anticompetitive effects of which are reasonably 
foreseeable to the legislature based on the statutory 
power granted to the political subdivision. Id. at 1386. 

1. Immunity of Hospital Authorities 

Here, Plaintiffs do not contest the Authority’s satis­
faction of the first and second elements of state action 
immunity, nor does the Court reject Defendants’ conten­
tion that these items have been met.  It is well estab­
lished that the Authority is a political subdivision of the 
state under Eleventh Circuit law.  See Crosby, 93 F.3d 
at 1525 (treating Hospital Authority of Valdosta and 
Lowndes County, Georgia, as Georgia political subdivi­
sion).  The Georgia Code also authorizes Defendants to 
perform the challenged conduct of acquiring and leasing 
hospital property for purposes of meeting the healthcare 
needs of the community.16 

16 O.C.G.A. § 31-7-75(4) and (6), respectively, authorize a hospital au­
thority to acquire by lease, purchase, or otherwise, and to sell to others 
or lease to others for any number of years not to exceed forty, any land, 
buildings, structures, or facilities constituting any part of an existing or 
future project, O.C.G.A. § 31-7-75(4), (6), (7), which includes “the acqui­
sition, construction, and equipping of hospitals, health care facilities, 
.  .  .  and other public health facilities . . . under the supervision and 
control of any hospital authority or leased by the hospital authority for 
operation by others to promote the public health needs of the commu­
nity . .  . ,” O.C.G.A. § 31-7-71(4) (emphases added).  Section 31-7-75(7) 
also authorizes a hospital authority to lease for any number of years not 
to exceed forty for the operation of any project by another, provided 
that authority determines that lease will promote public health needs of 
community by making additional facilities available or reducing health-
care costs, and that authority retains sufficient control over any project 
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For this reason, the Court’s analysis as to the Author­
ity’s immunity hinges on the third element:  whether the 
suppression of competition in the manner alleged in the 
Complaint is a reasonably foreseeable result of the con­
duct authorized and the powers granted to the Authority 
under Georgia Hospital Authorities law.  To answer this 
question in the affirmative, the Court must be satisfied 
that the Georgia legislature reasonably foresaw a pri­
vate entity taking managerial and operational control of 
its only former competitor through a management 
agreement and lease granted to it by a hospital author­
ity following the authority’s acquisition of that competi­
tor. 

In Lee County, the primary authority on which Defen­
dants rely in their Motions to Dismiss, the Eleventh Cir­
cuit easily found this element met, even without an “ex­
plicit[ ] [statement by the legislature] that it expect[ed] 
anticompetitive conduct to result from [the subject] leg­
islation.” 38 F.3d at 1188 (citing and quoting Town of 
Hallie, 471 U.S. at 41-43; Askew, 995 F.2d at 1040-41); 
see also Askew, 995 F.2d at 1040, 1041 (explaining that 
although enabling legislation, unlike that in Lee County, 
explicitly recognized potential anticompetitive results of 
state code’s provision of broad acquisition and opera­
tional powers to healthcare authority, court was not re­
quired to find such explicit language to render such re­
sults foreseeable). The court held that the Florida legis­
lature foresaw possible anticompetitive effects of the 
Hospital Board of Directors of Lee County’s (“The 
Board”) proposed in-county purchase of a private non-

so leased so as to ensure that lessee will not in any event receive more 
than reasonable rate of return on its investment in the project. 
Id. § 31-7-75(7). 
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profit hospital, Cape Coral Medical Center, Inc., when 
the state legislatively authorized the Board to make ac­
quisitions of medical facilities and to own general acute 
care hospitals in Lee County.  Lee County, 38 F.3d at 
1186. 

According to the Court, only one hospital, Lee Memo­
rial Hospital, existed in Lee County when the Board was 
created in 1963; once authorized by the 1963 legislation, 
the Board’s purchase of the hospital thereby created a 
monopoly. Id. Thus, when the Board’s power was legis­
latively extended in 1987 to permit it to “establish and 
provide for the operation and maintenance of additional 
hospitals  .  .  .  and other facilities devoted to the provi­
sion of healthcare services” in Lee County only, the 
court held that the legislature must have reasonably 
anticipated that further acquisitions would increase the 
Board’s market share in an anticompetitive manner.  Id. 
at 1186, 1192 (emphases added) (quoting Florida Special 
Laws (citation omitted)). 

Similarly, in Askew, the Eleventh Circuit granted 
state action to DCH, a public healthcare facility created 
by Alabama legislature, when it sought to expand 
through the acquisition of a private healthcare facility. 
The court found that the state’s legislative authorization 
to hospital authorities to “acquire,  .  .  .  enlarge, ex­
pand, alter,  .  .  .  and operate health care facilities” and 
“create, establish, acquire, operate or support subsidiar­
ies and affiliates,  .  .  .  for profit or non-profit” made the 
displacement of competition foreseeable at the time the 
legislature gave DCH the power to acquire other hospi­
tals. Askew, 995 F.2d at 1035 n.2 (quoting Ala. Code 
§ 22-21-318; § 22-21-358). According to Lee County and 
Askew, therefore, anticompetitive conduct need only be 
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reasonably anticipated rather than inevitable, ordinary, 
or routine. See Lee County, 38 F.3d at 1191. 

Anticompetitive conduct by a political subdivision 
under Eleventh Circuit law is even reasonably foresee­
able when it is heavily influenced by the interests of, or 
involves, a private party.  In City of Columbia, for exam­
ple, the Court found that because the South Carolina 
statutes under which the city acted authorized munici­
palities to regulate the use of land and the construction 
of buildings and other structures within their bound­
aries, the suppression of billboard advertising competi­
tion from newcomers and the protection of existing bill­
boards, including those owned by the company which 
had enjoyed a majority of the market share, were rea­
sonably anticipated to result from the city ordinances at 
issue that regulated the size, location, and spacing of 
billboards.  499 U.S. at 373. The Court reached this 
finding notwithstanding the city’s and private billboard 
company’s alleged involvement in a secret anticompeti­
tive agreement to protect the company’s monopoly posi­
tion in billboard advertising, the close relationship be­
tween city officials and the company, and the alleged 
efforts of the company to lobby the city to enact the 
challenged ordinances. Id.; cf. Cine 42nd Street, 790 
F.2d at 1046-48 (permitting private parties, as well as 
urban development corporation (UDC), to enjoy state’s 
immunity from antitrust liability for anticompetitive 
consequences resulting from acquisition and lease of five 
movie houses to private party theatre operators, to 
which UDC had designated operational powers). 

The absence of public health, safety, morals, or the 
general welfare of the community from the city ordi­
nances, as well as the company’s alleged motivation of 
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the enactment of the ordinances, was immaterial, for 
public officials, the Court reasoned, often agree to do 
what groups of private citizens urge upon them. City of 
Columbia, 499 U.S. at 374, 368, 375, 378; cf. Cine 42nd 
Street, 790 F.2d at 1035 (acknowledging necessity of 
government involvement in effectuating policies and 
goals to cure ailing economy and reverse urban blight 
when private parties in the free market enterprise can­
not alone do so).  It was enough that the suppression of 
competition was, at the very least, a foreseeable result 
of the state’s enabling legislation. City of Columbia, 499 
U.S. at 368; see also Town of Hallie, 471 U.S. at 39 (ex­
plaining that although compulsion is often best evidence 
of state policy, “clear articulation” requirement of state 
action test does not require that defendant show state 
“compelled” it to act, but at minimum, to only show rea­
sonable anticipation). So long as this requirement is 
met, “the [state] action is exempt from private antitrust 
liability regardless of the State’s motives in taking the 
action,” City of Columbia, 499 U.S. at 377-78 (citation 
omitted), and even where an authority conspires to bring 
about anticompetitive conduct based on a pretext for the 
public good, Bolt, 980 F.2d at 1387. 

For this reason, the Supreme Court and Eleventh 
Circuit have rejected inquiries into the motives and rea­
sons for a government’s anticompetitive actions.  Not 
only are “very few government actions  .  .  .  immune 
from charges that they are not in the public interest,” 
but “judicial [probing] and assessment of the public in­
terest after the fact . . . compromise[s] the ability of 
the states to regulate their own commerce,” thereby 
rendering state action immunity meaningless.  Id. at 
1388-89 (quoting City of Columbia, 499 U.S. at 377) 
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(prohibiting inquiry into whether authority’s allegedly 
anticompetitive denial of staff privileges to plaintiff were 
pretextual or furthered public good). 

2.	 Immunity of State Actors’ Agents and of 
Private Parties 

Because of this prohibition into possible private mo­
tives of state anticompetitive action, federal antitrust 
laws cannot regulate the conduct of private individuals 
in seeking anticompetitive action or in influencing gov­
ernment officials to engage in conduct of such behavior. 
See City of Columbia, 499 U.S. at 378-80. This action is 
protected by the Noerr-Pennington doctrine, a corollary 
to the state action doctrine, which shields from antitrust 
review concerted efforts to influence public officials re­
gardless of intent or purpose, and even where anticom­
petitive results are brought about by deception or brib­
ery.17 Id. 

Furthermore, actions of a private party also can be 
considered actions taken by the same as an agent of a 
political subdivision, such that it should share the politi­
cal subdivision’s immunity. See Crosby, 93 F.3d at 1529. 
The appropriate inquiry for this rule focuses on whether 

17 Noerr-Pennington has recognized a “sham” exception to this rule: 
where a private party’s petitioning of a governmental entity is not a 
genuine attempt to procure favorable government action but is instead 
an attempt to directly interfere with the business relationships of a 
competitor through improper means, for example, of delay and expense, 
federal antitrust laws apply. See City of Columbia, 499 U.S. at 380, 381 
(explaining as example where delay is sought to be achieved by lobby­
ing process itself and not by governmental action that lobbying seeks). 
Here, however, Plaintiffs have not alleged that this exception applies, 
and for reasons explained in Part I.c.ii, see supra pp. 31-39, the Court 
does not find that the facts warrant the application of this exception. 
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“there is little or no danger that the actor is involved in 
.  .  .  private” conduct “as opposed to state action vindi­
cating a truly governmental interest.” Id. at 1530 (em­
phases added) (quoting Town of Hallie, 471 U.S. at 47). 
If the action is truly that of the state and not of an indi­
vidual or private actor, then the private parties will re­
ceive the state action immunity of the political subdivi­
sion, and the need for evaluation of the Midcal “active 
state supervision” element for private parties is elimi­
nated. Id. at 1530-31; see, e.g., Cine 42nd Street, 790 
F.2d at 1047-48 (declining to apply active supervision 
requirement because private party theatre operators 
operating in concert with urban development corpora­
tion enjoyed state’s antitrust immunity, given clearly 
articulated state policy that private parties and govern­
ment necessarily work together to effectuate city’s mis­
sion to cure urban blight). 

To illustrate, in Crosby, a suit challenging an alleg­
edly anticompetitive peer review decision to deny a doc­
tor staff privileges at a hospital, the Eleventh Circuit 
considered the actions of individual doctors on peer re­
view committees as the actions of a hospital authority, 
without an assessment of the “active supervision” ele­
ment. 93 F.3d at 1530-31; cf. Univ. Hosp., Inc., 938 F.3d 
at 1213 (explaining that where state’s policy is exercised 
by hospital authority—even where it has delegated its 
statutory powers to university hospital—active supervi­
sion is not required). 

The court’s ruling was based on the fact that the 
(1) the control exercised by the hospital authority over 
the peer review decisions, specifically its retention of 
power over decisions to grant or deny hospital privi­
leges, and (2) the overall statutory context of peer re­
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view in Georgia, that is, the statutory requirement that 
hospitals provide for the review of professional practices 
in a hospital. Id. at 1530-31. Had the court held other-
wise—that is, had the authority but not the private de­
fendants been deemed immune for an action performed 
with or on behalf of the authority—it would have de­
feated the purpose of antitrust immunity by permitting 
the plaintiff to sue the private defendants for the con­
duct of the authority that had already been declared 
immune. See id.; see also Cine 42nd Street, 790 F.2d at 
1048. 

In sum, therefore, a greater level of state involvement 
in anticompetitive conduct must be demonstrated if the 
defendant is a private party rather than a political sub­
division. If not a state actor or a private party, a defen­
dant travels under the three-part test from Bolt and 
Town of Hallie to show “clear articulation”; if, however, 
the defendant is a private party, it travels under the 
two-prong Midcal test—i.e., defendant must show clear 
articulation and active supervision, unless it can estab­
lish that it acted pursuant to Noerr-Pennington or as an 
agent of the political subdivision which has received an­
titrust immunity. Thus, the Court now turns to its anal­
ysis of whether the Authority, Phoebe Putney, and 
HCA/Palmyra should be evaluated as private actors, 
political subdivisions, or agents thereof.18 

18 What raises the close but difficult question for the Court to decide 
in this case is the identification of the exact Defendants that Plaintiffs 
can actually enjoin under the Clayton Act and the FTCA.  The difficulty 
arises based on the factual distinctions between the structure of the 
alleged transaction in this case and the acquisitions at issue in Supreme 
Court and Eleventh Circuit state action immunity precedent.  Lee  
County and Askew, for example, primarily concern a party’s challenge 
to a political subdivision’s (or state actor’s) “acquisition” of the competi­

http:thereof.18
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ii.	 Analysis 

1.	 Immunity of the Authority of Albany-
Dougherty County, Georgia 

The Court first analyzes the Authority’s entitlement 
to state action immunity. As previously established, the 
enabling legislation need not explicitly authorize the 
exact actions undertaken to establish foreseeability. 
Rather, “it is only necessary that the permitted actions 
produce anticompetitive consequences that foreseeably 
flow from the grant of state authority; that is, “the en­
abling statute must  .  .  .  create grounds for a reasoned 
belief that some anticompetitive activity could be envi-
sioned.”  Cine 42nd Street, 790 F.2d at 1043-44 (empha­
ses added). To grant state action immunity to the Au­
thority in this case, the Court, therefore, must find it 
reasonably foreseeable that when the legislature 
equipped a hospital authority with the power to lease a 
hospital to another (the lessee) and grant the lessee the 
right to operate said hospital, it contemplated that the 
lessee could have once been a competitor of the Author-

tor of the entity already owned and operated by the political subdivi­
sion. Plaintiffs, however, do not solely challenge the Authority’s acqui­
sition of the competitor (Palmyra) of the hospital which it already owns 
(PPMH). Rather, the crux of the challenged action is the Authority’s 
intended assignment of its control and operation of the acquired hospi­
tal, Palmyra, to the parent company of the acquired hospital’s only cur­
rent competitor, PPHS, so as to circumvent the antitrust laws. In light 
of this distinction, the Parties rightfully dispute whether the challenged 
acquisition is being directed by the Authority or the private Phoebe 
Putney and HCA/Palmyra Defendants or both.  Accordingly, the Court 
assesses both the challenged conduct of the Authority as a political sub­
division as well as the conduct of Phoebe Putney and HCA/Palmyra as 
private entities under the appropriate state action immunity tests, 
which vary based on the nature of the party which seeks its protection. 
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ity’s newly acquired and leased hospital.  To reach such 
a finding, a review of Georgia Hospital Authorities Law 
is required. 

a.	 Formation, Purpose, and Powers of 
the Albany-Dougherty County Hospi-
tal Authority 

Pursuant to the Hospital Authorities Law, O.C.G.A. 
§ 31-7-70, et seq., the Georgia legislature “created in 
and for each county and municipal corporation of the 
state a public body corporate and politic to be known 
as the ‘Hospital Authority’ of such county or city  .  .  .  . 
“O.C.G.A. § 31-7-72(a) (emphasis added).  A hospital 
authority is “deemed to exercise public and essential 
governmental functions and [has] all the powers neces­
sary and convenient to carry out and effectuate the pur­
poses and provisions of [the Hospital Authorities Law].” 
O.C.G.A. § 31-7-75. An authority may not operate for 
profit, however, and must set its rates and charges only 
in amounts sufficient to operate, service debt and bond 
obligations, and maintain “reserves for improvement, 
replacement, or expansion of its facilities or services.” 
O.C.G.A. § 31-7-77. In 1941, the Hospital Authority of 
Albany-Dougherty County, Georgia, was jointly acti­
vated pursuant to a resolution by the City of Albany and 
Dougherty County, Georgia, to execute the goals repre­
sented by the Georgia Hospital Authorities Law.  See 
Ex. PX008. 

As noted above, see supra note 16, a hospital author­
ity’s powers include, in addition to those necessary 
to operate a hospital, “[t]o acquire by purchase, lease, 
or otherwise and to operate projects,” O.C.G.A. 
§ 31-7-75(4), which are defined as “the acquisition  .  .  . 
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and equipping of hospitals  .  .  .  to promote the public 
health needs of the community,” O.C.G.A. § 31-7-71(5). 
Section 31-7-75(7) also authorizes a hospital authority to 
lease for any number of years not to exceed forty for the 
operation of any project by another, provided that au­
thority determines that lease will promote public health 
needs of community by making additional facilities avail­
able or reducing healthcare costs, and that authority re­
tain sufficient control over any project so leased so as to 
ensure that lessee will not in any way receive more than 
reasonable rate of return on its investment in the pro­
ject. Id. § 31-7-75(7).  Hospital authorities may also exe­
cute their acquisition and leasing powers by partnering 
directly or indirectly with other hospitals, facilities, and 
health care providers to arrange for the provision of 
health care services.  § 31-7-75(27). Thus, an authority’s 
powers, including those of the Authority in this case, ap­
pear to be as broad and diverse as the problems they are 
designed to address. 

b.	 The 1990 Lease of PPMH by the Au-
thority 

Pursuant to the Hospital Authorities Law, in Decem­
ber 1990, the Authority entered into a Lease and Trans­
fer Agreement, with respect to the assets and operation 
of PPMH. Under the Lease, which has been extended 
on several occasions to a 2042 expiration date (Doc. 2 
¶ 27), the Authority operates PPMH as a lessee for pur­
poses of carrying out the mission of the Authority. Ex. 
PX002; see also Ex. PX008 (resolutions explaining ac­
knowledgments of Authority).  Although the Authority 
leases PPMH assets to PPMH, Inc. for $1.00 annum un­
der the Lease, the Authority holds title to and is there­
fore the legal owner of PPMH’s assets (Doc. 2 ¶ 27). In 
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fact, because PPMH and PPHS are dissolved “upon the 
expiration or earlier termination of ” the Lease, Ex. 
PX002-007, all leased assets, along with PPMH’s and 
PPHS’s assets, revert to the full control of the Authority 
upon such expiration, Ex. PX002 § 3.02. 

Pursuant to the Lease terms, the Authority has dele­
gated to PPMH, Inc., among other responsibilities, its 
powers to provide indigent care in fulfillment of the Au­
thority’s agreement with Dougherty County, Ex. PX002 
§§ 4.02, 4.18, and to set rates and charges for PPMH, 
Ex. PX002 § 4.03(b).  Moreover, Phoebe Putney, which 
owns PPMH, Inc., pays all expenses of the Authority, 
which has no budget, no staff and no employees, and the 
Authority is composed of appointed, unpaid members. 
(Doc. 2 ¶ 27). Despite the delegation of rights to Phoebe 
Putney with respect to PPMH, the Authority may termi­
nate the Lease if PPMH, Inc. materially fails to operate 
PPMH in compliance with the Lease terms and dele­
gated responsibilities.  Ex. PX000246 §§ 9.01-9.03, 9.07. 

Plaintiffs reason that this relationship between Phoe­
be Putney and the Authority under the 1990 Lease indi­
cates that the Authority will have no authority over or 
interest in overseeing the administration of Palmyra 
once the transaction now at issue is consummated. (Doc. 
61 at 26).  On the totality of the foregoing allegations, 
along with those provided in the Procedural and Rele­
vant Factual Background Section, see supra, Plaintiffs 
claim that the Authority “rubberstamped the transac­
tion” and used the Authority as a “strawman,” thereby 
disqualifying Defendants for antitrust immunity (See 
id. at 17, 23; see also Doc. 2 ¶ 85). 

http:9.01-9.03
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Defendants, however, submit that this relationship 
represented by the 1990 Lease evidences that PPMH, 
Inc. exists to operate and support PPMH and does so 
only for so long as it complies with the 1990 Lease.  To 
Defendants, therefore, a similar relationship will exist 
between Phoebe Putney, specifically PNI, and the Au­
thority for the former’s operation of Palmyra pursuant 
to the terms of the subject transaction and in a manner 
immune from antitrust scrutiny.  (Doc. 45-1 at 9-10). 
The Court agrees for reasons discussed below. 

While the Court must accept Plaintiffs’ well-pleaded 
version of the facts as true and view them in a light most 
favorable to Plaintiffs, it is not required to accept Plain­
tiffs’ legal conclusions as to the unavailability of state ac­
tion immunity to Defendants. Pursuant to its own re­
view of the Supreme Court and circuit precedent and 
relevant Georgia statutes, the Court concludes that 
the provisions of Georgia Hospital Authorities Law, 
O.C.G.A. § 31-7-70, et seq., that concern the powers of 
hospital authorities in the State of Georgia have created 
a scheme for establishing and enforcing anticompetitive 
conduct, particularly through leasing authority-owned 
hospital facilities or property to another hospital or its 
affiliated entity as manager and lessee. 

As previously established, see supra pp. 29-30, Geor­
gia has broadly authorized the Authority to “acquire by 
purchase” hospital projects and to lease these hospitals 
to others for a period of up to forty years, O.C.G.A. 
§ 31-7-75(4), (6), limited the Authority’s execution of 
such powers to the city or county that activated the Au­
thority, i.e., its “area of operation,” id. § 31-7-71(1), and 
required that the Authority operate on a non-profit ba­
sis, id. § 31-7-77. Moreover, § 31-7-75(27) authorizes a 



55a 

hospital authority “[t]o form and operate, either directly 
or indirectly, one or more networks of hospitals, physi­
cians, and other health care providers and to arrange for 
the provision of health care services through such net­
works.” Id. § 31-7-75(27) (emphases added). 

The totality of these grants of authority, the geo­
graphic limitation, and the non-profit requirement dem­
onstrates that the Georgia legislature intended to guar­
antee that hospital authorities could accomplish their 
mission of promoting public health notwithstanding the 
anticompetitive results.19  Much like the language of the 
hospital authorities law at issue in Lee County, the Hos­
pital Authorities Law’s restriction of a hospital author­
ity’s power to acquire and lease in the city or county in 
which it was created, so as to carry out its statutorily 
designated duties and powers, is bound to result in an 
authority’s—here, the Authority of Albany-Dougherty, 
County’s—acquisition of multiple hospitals that possibly 
were once competitors of each other, and its lease of 
those hospitals—Palmyra and PPMH—to other hospital 
entities or networks—here, PPHS—that may own, oper­
ate, or manage existing hospitals that once competed 
with those authority-owned and -acquired hospitals. 
Specifically, because the authority’s exercise of the 
abovementioned powers, which was restricted to Lee 
County in Lee County was likely to result in an author­
ity’s monopolistic control of hospitals in Lee County, the 

19 By inference, therefore, the public may benefit from anticompeti­
tive acquisitions authorized under Georgia Hospital Authorities Law. 
In this light, state action that results in public good and state action that 
results in anticompetitive effects are not absolutely mutually exclusive 
if such actions are taken pursuant to the aforementioned hospital au­
thorities powers. 

http:results.19
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Authority’s exercise of the same powers here, which are 
restricted to the “area of operation” of Albany, Dough­
erty, County, Georgia, makes the Authority’s ownership 
and lease of PPMH and Palmyra, the two major hospital 
competitors in Albany, Dougherty County, Georgia, rea­
sonably foreseeable.  The same reasoning flows from 
Askew.20 

Only one hospital, PPMH, existed in Albany, Dough­
erty County, when the Authority was created.  Thus, 
once authorized to acquire additional hospitals and in 
view of the reality of its lack of funds and resources, the 
Authority was foreseeably likely to acquire and lease 
hospitals in the manner proposed in this case.  And the 
fact that the Authority, with no staff or budget of its 
own, is statutorily empowered to add new facilities and 
to lease facilities to other hospitals—which, once again, 
must be within its area of operation—increases the like­
lihood that it may enter into a lease for the operation of 
one of its acquired hospitals by another hospital or hos­
pital network with which the acquired hospital once 
competed. Such a finding is underscored by the fact 
that significant barriers to entry into the healthcare 
market already exist, for example, under Georgia Certif­
icate of Need (CON) laws, which require the issuance of 
a CON prior to a hospital’s provision of specific types 
of healthcare services at newly built facilities.  See 
O.C.G.A. §§ 31-6-41, 31-6-42. 

20 Although the Georgia legislation does not explicitly authorize the 
anticompetitive acquisition and operation of multiple hospitals in a 
single county, as did the Alabama legislation in Askew, controlling prec­
edent has confirmed that the enabling legislation need not be explicit. 
See supra pp. 22-23. 

http:Askew.20
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The Court reaches this finding notwithstanding the 
accomplishment of a hospital authority’s acquisition and 
lease of a hospital with the assistance of private parties. 
In fact, the Court finds that the statutory language con­
cerning hospital authorities’ powers encourages and may 
reasonably require hospital authorities to work with 
private parties so as to realize hospital authorities’ stat­
utorily imposed duties and powers. Sections 31-7-75(4), 
(6), (7), and (27), see supra, indicate that the governmen­
tal obligation of a hospital authority to provide for the 
health of the people can be discharged by its acquisition 
of existing hospital facilities (as well as by the construc­
tion of new hospitals) and by the sale or lease of the hos­
pital to others, including private corporations which 
operate the hospitals to promote the health functions of 
government. Bradfield v. Hosp. Auth. of Muscogee 
County, 174 S.E. 2d 92, 99 (Ga. 1970). Provided the 
lease is consistent with the authority’s obligation to pro­
vide for the health of the people, an authority may even 
delegate its duties of operation to a private non-profit 
corporation. § 31-7-75(7), (27); see, e.g., Richmond 
County Hosp. Auth. v. Richmond County, 336 S.E. 2d 
562, 564 (Ga. 1985) (holding that Hospital Authorities 
Law authorizes corporate restructuring of hospital au­
thority through lease and transfer of hospital assets to 
a new 501(c)(3), nonprofit corporation and establishment 
of parent holding company structure). 

Furthermore, the absence of the Authority’s own bud­
get, as well as the statutory prohibition on authorities’ 
operation for profit, makes it reasonably foreseeable 
that hospital authorities would work with private hospi­
tals or hospital networks to operate hospitals.  Without 
the assistance of third parties for funding, resources, 
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and personnel, hospital authorities likely find it difficult 
to operate and discharge their mission for the provision 
of healthcare services.  The Court finds that this repre­
sents a reality that the legislature reasonably foresaw, 
similar to the court’s acknowledgment in Cine 42nd of 
the reasonable foreseeability of the necessary collabora­
tion between private entities and the local government 
to revitalize blighted urban areas in New York City. 

Therefore, so long as the Authority determines that 
the proposed transaction will continually fulfill the Au­
thority’s mission to promote public health needs of the 
community and allow it to retain public control of Pal­
myra as is contemplated by the Hospital Authorities 
Law—which it has done here, see Ex. PX008—the Au­
thority may collaborate with private parties such as 
Phoebe Putney to execute the proposed transaction, 
without being subject to antitrust liability.  In this light, 
the subject transaction, including the lease stage, mere­
ly represents the application of approved principles of 
the Hospital Authorities Law to new conditions.  See  
Richmond County, 336 S.E. 2d at 564. 

The Court reaches the above findings, even accepting 
Plaintiffs’ allegations that the subject transaction was 
effectively motivated and controlled by PPHS through 
its own independent private and pecuniary interests and 
that the transaction was structured to circumvent anti­
trust law. Not only does City of Columbia expressly 
forbid the Court’s inquiry into such reasons for and mo­
tivations behind acquisitions and their structure, but it, 
along with Cine 42nd Street, also illustrates that the 
private Defendants, specifically Phoebe Putney, can mo­
tivate, influence, and work on behalf of and with a politi­



59a 

cal subdivision to knowingly bring about anticompetitive 
results, free of the risk of antitrust enforcement. 

Contrary to Plaintiffs’ claims, therefore, whether the 
Authority authorized the purchase of Palmyra without 
considering, among other factors, the anticompetitive 
adverse effect of the acquisition on healthcare in the 
community and alternatives to leasing Palmyra to Phoe­
be Putney becomes irrelevant. Like the Court’s treat­
ment of the producers’ required referendum and ap­
proval of the marketing program in Parker, the Court 
here finds that “[the Authority]  .  .  .  has created the 
machinery for” structuring and executing the transac­
tion, although Phoebe Putney negotiated, promoted, and 
lobbied for the transaction. Parker, 317 U.S. at 346-47, 
352. The power to produce anticompetitive effects rests 
with hospital authorities like the Hospital Authority of 
Albany-Dougherty County, which has the authority to 
structure hospital management and operation in a num­
ber of ways. Simply put, the state therefore has put the 
ultimate say-so for the provision and management of 
healthcare in the hands of the healthcare authorities, 
even if private actors whose conduct brings about anti-
competitive conduct have some role in that decisionmak­
ing process. For this reason, as well as those previously 
discussed, the Court holds that the Authority is immune 
from antitrust scrutiny in the current case.  The Hospi­
tal Authority of Albany-Dougherty County’s Motion to 
Dismiss (Doc. 45) is therefore GRANTED. 
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2. The Immunity of Phoebe Putney and 
HCA/Palmyra 

The Court also holds that state action immunity ap­
plies to the private Defendants as well, as the challenged 
action at issue here is really directed by the Authority 
and not Phoebe Putney.21  While PPHS allegedly served 
as the negotiator, guarantor, and funder of the transac­
tion, the Court holds that such conduct constitutes pri­
vate encouragement of, private involvement in, or agen­
cy action on behalf of a local government that is permit­
ted under Noerr-Pennington or the principles estab­
lished in Cine 42nd Street and Crosby that establish a 
private actor’s enjoyment of the state’s antitrust immu­
nity under Parker. Accordingly, as Defendants note, 
Plaintiffs are incorrect in their implied position that 
even if the Authority is entitled to immunity, Phoebe 
Putney is not. Once the Authority is deemed immune 
for its anticompetitive conduct, any actions taken by the 
private actors to prompt or engender that conduct must 
also be immune. 

Noerr-Pennington, along with the state action doc­
trine, therefore forbids Plaintiffs’ attempt to hold 
Phoebe Putney, a private party, liable for a hospital ac­
quisition by the Authority, a local government actor that 
has received antitrust immunity.  The fact that Phoebe 

21 The Court’s analysis solely centers on the immunity of Phoebe Put­
ney, as Plaintiffs claim that Phoebe Putney, not HCA/Palmyra, direc­
ted, engaged in, and brought about the anticompetitive conduct.  Phoe­
be Putney, along with the Authority, is therefore the primary alleged 
violator of the FTCA and Clayton Act. (See generally Doc. 2).  More­
over, any finding as to the application of immunity to Phoebe Putney 
would necessarily extend to HCA/Palmyra, as the transaction cannot 
proceed without HCA/Palmyra’s sale of Palmyra to the Authority. 

http:Putney.21
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Putney may have an interest in controlling Palmyra and 
that it has acted on this interest in petitioning the Au­
thority and negotiating and structuring the transaction 
means nothing; what governs is the enabling legislation, 
as assessed above and whether it expresses a policy that 
makes the anticompetitive conduct now at issue reason­
ably foreseeable. See supra Part I.c.  Because the Court 
has found that it does, Phoebe Putney’s interest in con­
trolling Palmyra and its associated actions to actualize 
their interests are protected and thereby have no rele­
vance to this Court’s analysis of Phoebe Putney’s entitle­
ment to state action immunity as a private party. 

Moreover, even if Phoebe Putney is not considered a 
private party whose actions are protected under Noerr-
Pennington, it may be considered an effective agent of 
the Authority based on its negotiation of, planning for, 
and funding and facilitation of the subject transaction. 
The Phoebe Putney’s actions which are challenged in 
this case can thereby be considered actions taken in per­
formance of its official duties as an agent of the Author­
ity, such that Phoebe Putney should share the Author­
ity’s state action immunity. Several of the documents 
associated with the execution of the transaction confirm 
this agency role assumed by Phoebe Putney and that the 
Authority, not Phoebe Putney, is responsible for actions 
relevant to the Court’s review and will retain legal and 
economic control over Palmyra. 

To illustrate, the Asset Purchase Agreement between 
PPHS and Palmyra states that it is being entered into 
by “the Authority, as buyer, Palmyra, as seller, [Phoebe 
Putney], as guarantor of the obligations of the Authority 
and PNI.” Ex. PX226-01 (emphases added); see also Ex. 
PX009 § 2.02 (explaining that Authority remains owner 
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of Palmyra’s sold assets and therefore, “shall at all times 
have during the Operating Period have ultimate control 
over the assets and operations of [Palmyra]”).  As such, 
pursuant to the terms of the Management Agreement, 
PNI was created by PPHS to serve, under PPHS’s con­
trol, as the day-to-day Manager of assets used exclu­
sively in the operation of Palmyra.  Yet Phoebe Putney 
is still required to operate Palmyra, through PNI, ac­
cording to the Authority’s instructions and not its own 
desires: it “shall be responsible for the performance of 
all acts reasonably necessary or required in connection 
with the operation of [Palmyra] in accordance with the 
Authority’s directions” and “in managing [Palmyra] 
shall follow the charity and indigent care policies of 
Authority and shall assist Authority in meeting all of 
Authority’s required obligations under Hospital Au­
thorities Law. See, e.g., Ex. PX009 §§ 3.03(c), (e) (Man­
agement Agreement) (emphases added). 

Much like the private party theatre operators in Cine 
42nd Street who operated in concert with the urban de­
velopment corporation and to whom the urban develop­
ment corporation had delegated its rights for the opera­
tion of the theatres, any actions of Phoebe Putney in its 
operation of Palmyra are therefore intended to effectu­
ate the Authority’s purpose.  Although the Authority has 
“delegated control and authority for overseeing Medical 
Staff affairs, treatment and related functions [at Pal­
myra] to [Phoebe Putney],” Phoebe Putney is merely an 
“agent” of the Authority in operating Palmyra, see, e.g., 
Ex. PX009 § 3.03(b) (stating that Phoebe Putney “acts 
in Authority’s name and as agent for” Authority in mak­
ing deposits and disbursements), and as stated in the 
Management Agreement, owes the Authority a fiduciary 
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duty with regard to the performance of its responsibili­
ties on the Authority’s behalf, Ex. PX009 § 2.01; see also 
Ex. PX009 §§ 3.09, 3.10 (explaining Phoebe Putney’s ob­
ligation to ensure Authority’s continuous compliance 
with applicable laws required for ongoing operation of 
Palmyra and protection of confidentiality of records of 
Authority). 

Thus, while Phoebe Putney or a PPHS entity such as 
PNI will operate Palmyra as lessee once it is acquired 
and leased by the Authority to Phoebe Putney, the Man­
agement Agreement and to a degree, the Asset Pur­
chase Agreement thereby ensure that Phoebe Putney 
understands that it does not operate Palmyra independ­
ent of the Authority and that the Authority is the ulti­
mate decisionmaker of all project decisions.22  For exam­
ple, Phoebe Putney must obtain prior Authority ap­
proval for its retention of consultants, accountants, or 
other professional personnel or for its entry into con­
tracts on behalf of the Authority whose costs exceed 
$10,000, Ex. PX009 §§ 3.02, § 3.05; its Chief Compliance 
Officer must report directly to the Authority, Ex. PX009 
§ 3.13(g); Phoebe Putney must prepare and present to 
the Authority for its review annual budgets for Palmyra, 
Ex. PX009 § 3.04(g); and Phoebe Putney shall not make 
“any change in the licensure, payment model, classifica­
tion or operations of [Palmyra, without the Authority’s] 
.  .  .  prior written approval,” Ex. PX009 § 3.14. 

22 As a corollary to this power of the Authority, the Authority also 
bears the ultimate risk of loss with respect to Palmyra’s operations as 
well as the ultimate liability incurred by the Authority as a result of 
Phoebe Putney’s performance of its duties under the Management 
Agreement. Ex. PX009 §§ 4.01, 4.02. 
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Because Phoebe Putney will not be able to exercise 
control over Palmyra’s operations independent of the 
Authority, the Court therefore holds that Phoebe Put­
ney’s actions in the transaction are considered those of 
the Authority, which the Court has already ruled is enti­
tled to immunity. Were the Court to hold otherwise, the 
state action immunity afforded to the Authority would 
be meaningless. See Crosby, 93 F.3d at 1532. Phoebe 
Putney’s and HCA/Palmyra’s Motions to Dismiss (Docs. 
46, 53) are thereby GRANTED. 

II. Plaintiffs’ PI Motion 

In view of the Court’s grant of Defendants’ Motions 
to Dismiss, the Court need not further address Plain­
tiffs’ PI Motion. See Lee County, 38 F.3d at 1192 (“[If] 
the allegedly anticompetitive results were foreseeable 
under the state action doctrine, it is unnecessary to de­
termine whether the acquisition [potentially] violates 
the Clayton Act [for purposes of granting preliminary 
injunctive relief.”).  Plaintiffs PI Motion (Doc. 5) is thus 
DENIED. 

CONCLUSION 

For all of the foregoing reasons, the Court rules that 
Defendants are immune from antitrust liability under 
the Clayton Act and the Federal Trade Commission Act. 
Thus, the Hospital Authority of Albany-Dougherty 
County’s Motion to Dismiss or Alternatively, for Sum­
mary Judgment and to Vacate the Temporary Restrain­
ing Order (Doc. 45); HCA, Inc.’s and Palmyra Park Hos­
pital, Inc.’s Cross-Motion to Dismiss or Alternatively, 
for Summary Judgment and to Dissolve the TRO (Doc. 
46); and Defendants Phoebe Putney Health System 
Inc.’s, Phoebe Putney Memorial Hospital, Inc.’s, and 
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Phoebe North, Inc.’s Motion to Dismiss and Vacate the 
TRO (Doc. 53) are GRANTED.23  Plaintiffs’ Complaint 
(Doc. 2) is also DISMISSED WITH PREJUDICE. Plain­
tiffs’ Motion for Preliminary Injunction (Doc. 5) is there­
fore DENIED, and the Court’s April 22, 2011 Order 
(Doc. 9) granting Plaintiffs’ Motion for Temporary Re­
straining Order (Doc. 4) is DISSOLVED. 

SO ORDERED, this 27th day of June 2011. 

/s/ W. Louis Sands 
THE HONORABLE W. LOUIS SANDS, 
UNITED STATES DISTRICT COURT 

23 For this reason, and for reasons stated in note 8, see supra, the 
Authority’s and HCA’s and Palmyra’s Alternative Motions for Sum­
mary Judgment (Docs. 45, 46) are DENIED. 
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APPENDIX C 

UNITED STATES COURT OF APPEALS
 
FOR THE ELEVENTH CIRCUIT
 

No. 11-12906-EE 

FEDERAL TRADE COMMISSION,
 
PLAINTIFF-APPELLANT
 

STATE OF GEORGIA,
 
PLAINTIFF
 

v. 

PHOEBE PUTNEY HEALTH SYSTEM, INC., PHOEBE
 

PUTNEY MEMORIAL HOSPITAL, INC., PHOEBE NORTH,
 
INC., HCA, INC., PALMYRA PARK HOSPITAL, INC.,
 
HOSPITAL AUTHORITY OF ALBANY-DOUGHERTY
 

COUNTY, DEFENDANTS-APPELLEES
 

[Filed: July 8, 2011] 

Appeal from the United States District Court for 
the Middle District of Georgia 

Before: BARKETT, HULL, and WILSON, Circuit Judges. 

BY THE COURT: 

We hereby VACATE the Order issued on July 6, 2011 
and issue the following corrected Order: 
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The motion by Appellant Federal Trade Commissions 
(“FTC”) to file under seal certain of the exhibits to its 
“Emergency Motion  .  .  .  ” is GRANTED. 

The motion by Appellees HCA, Inc., and Palmyra 
Park Hospital, Inc., for leave to file under seal their re­
sponse to the “Emergency Motion  .  .  .  ,” together with 
the accompanying declaration, is GRANTED. 

The FTC’s motion for an injunction pending appeal is 
GRANTED, WITHOUT PREJUDICE to Appellees’ 
right to move for dissolution of the injunction once brief­
ing has been completed. 

The FTC’s motion to expedites this appeal is 
GRANTED. The FTC’s brief and expanded record ex­
cerpts shall be due on July 27, 2011.  Appellees’ brief 
and expanded record excerpts shall be due within 
twenty-one (21) days of service of the FTC’s brief.  The 
FTC’s reply brief, if any, shall be due within seven (7) 
calendar days of service of Appellees’ briefs. All briefs 
and expanded record excerpts are to be physically re­
ceived in the Clerk’s Office on the date due. 

The Clerk is directed to expedite submission of this 
appeal for merits consideration as soon as briefing is 
completed. 
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APPENDIX D 

UNITED STATES COURT OF APPEALS
 
FOR THE ELEVENTH CIRCUIT
 

No. 11-12906-EE 

FEDERAL TRADE COMMISSION,
 
PLAINTIFF-APPELLANT
 

v. 

PHOEBE PUTNEY HEALTH SYSTEM, INC., PHOEBE
 

PUTNEY MEMORIAL HOSPITAL, INC., ET AL.
 
DEFENDANTS-APPELLEES
 

[Filed: Dec. 15, 2011] 

Appeal from the United States District court for 
the Middle District of Georgia 

ORDER 

The injunction pending appeal granted by July 6, 
2011, order of the Court is hereby DISSOLVED. 

JOHN LEY 
Clerk of the United States Court of 

Appeals for the Eleventh Circuit 

ENTERED FOR THE COURT—BY DIRECTION 
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APPENDIX E 

1. 15 U.S.C. 18 provides in pertinent part: 

Acquisition by one corporation of stock of another 

No person engaged in commerce or in any activity 
affecting commerce shall acquire, directly or indirectly, 
the whole or any part of the stock or other share capital 
and no person subject to the jurisdiction of the Federal 
Trade Commission shall acquire the whole or any part of 
the assets of another person engaged also in commerce 
or in any activity affecting commerce, where in any line 
of commerce or in any activity affecting commerce in 
any section of the country, the effect of such acquisition 
may be substantially to lessen the competition, or to 
tend to create a monopoly. 

*  *  *  *  * 

2. 15 U.S.C. 21 provides in pertinent part: 

Enforcement provisions 

(a)	 Commission, Board, or Secretary authorized to en-
force compliance 

Authority to enforce compliance with sections 13, 14, 
18, and 19 of this title by the persons respectively sub­
ject thereto is vested  *  *  *  in the Federal Trade Com­
mission where applicable to all other character of com­
merce  *  *  *  . 

*  *  *  *  * 
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3. 15 U.S.C. 53(b) provides in pertinent part: 

False advertisements; injunctions and restraining orders 

*  *  *  *  * 

(b)	 Temporary restraining orders; preliminary injunc-
tions 

Whenever the Commission has reason to believe— 

(1) that any person, partnership, or corporation is 
violating, or is about to violate, any provision of law 
enforced by the Federal Trade Commission, and 

(2) that the enjoining thereof pending the issuance 
of a complaint by the Commission and until such com­
plaint is dismissed by the Commission or set aside by 
the court on review, or until the order of the Commis­
sion made thereon has become final, would be in the 
interest of the public— 

the Commission by any of its attorneys designated by it 
for such purpose may bring suit in a district court of the 
United States to enjoin any such act or practice. Upon 
a proper showing that, weighing the equities and consid­
ering the Commission’s likelihood of ultimate success, 
such action would be in the public interest, and after 
notice to the defendant, a temporary restraining order 
or a preliminary injunction may be granted without 
bond:  *  *  *  . 
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4. Ga. Code Ann. § 31-7-70 provides in pertinent part: 

Short title. 

This article shall be known and may be cited as the 
“Hospital Authorities Law.” 

*  *  *  *  * 

5. Ga. Code Ann. § 31-7-71 provides: 

Definitions. 

As used in this article, the term: 

(1) “Area of operation” means the area within the 
city or county activating an authority.  Such term 
shall also mean any other city or county in which the 
authority wishes to operate, provided the governing 
authorities and the board of any hospital authorities 
of such city and county request or approve such op­
eration. 

(2) “Authority” or “hospital authority” means any 
public corporation created by this article. 

(3) “Governing body” means the elected or duly 
appointed officials constituting the governing body of 
a city or county. 

(4) “Participating units” or “participating subdivi­
sions” means any two or more counties, or any two or 
more municipalities, or a combination of any county 
and any municipality acting together for the creation 
of an authority. 

(5) “Project” includes the acquisition, construc­
tion, and equipping of hospitals, health care facilities, 
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dormitories, office buildings, clinics, housing accom­
modations, nursing homes, rehabilitation centers, 
extended care facilities, and other public health facil­
ities for the use of patients and officers and employ­
ees of any institution under the supervision and con­
trol of any hospital authority or leased by the hospi­
tal authority for operation by others to promote the 
public health needs of the community and all utilities 
and facilities deemed by the authority necessary or 
convenient for the efficient operation thereof. Such 
term may also include any such institutions, utilities, 
and facilities located outside the city or country in 
which the authority is located, provided that the ac­
quisitions, construction, equipping, and operation 
thereof is requested or approved by the governing 
bodies of such city and county in which the project is 
located by the board of any hospital authorities lo­
cated within such city and county or provided that 
the acquisition, construction, equipping, and opera­
tion is to be located in the area of operation of the 
authority. 

(6) “Resolution” means the resolution or ordi­
nance to be adopted by governing bodies pursuant to 
which authorities are established. 
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6. Ga. Code Ann. § 31-7-72 provides in pertinent part: 

Creation of hospital authority in each county and munici-
pality. 

(a) There is created in and for each county and mu­
nicipal corporation of the state a public body corporate 
and politic to be known as the “hospital authority” of 
such county or city, which shall consist of a board of not 
less than five nor more than nine members to be ap­
pointed by the governing body of the county or munici­
pal corporation of the area of operation for staggered 
terms as specified by resolution of the governing 
body  *  *  *  . 

*  *  *  *  * 

(d) Any two or more counties or any two or more 
municipalities or any county or municipality, or a combi­
nation of any county and any municipality, by a like res­
olution or ordinance of their respective governing bod­
ies, may authorize the exercise of the powers provided 
for in this article by an authority  *  *  *  . 

*  *  *  *  * 

7. Ga. Code Ann. § 31-7-75 provides: 

Functions and powers. 

Every hospital authority shall be deemed to exercise 
public and essential governmental functions and shall 
have all the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this arti­
cle, including, but without limiting the generality of the 
forgoing, the following powers: 
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(1) To sue and be sued; 

(2) To have a seal and alter the same; 

(3) To make and execute contracts and other in­
struments necessary to exercise the powers of the 
authority; 

(4) To acquire by purchase, lease, or otherwise 
and to operate projects; 

(5) To construct, reconstruct, improve, alter, and 
repair projects; 

(6) To sell to others, or to lease to others for any 
number of years up to a maximum of 40 years, and 
lands, buildings, structures, or facilities constituting 
all or any part of any existing or hereafter estab­
lished project. In the event a hospital authority un­
dertakes to sell a hospital facility, such authority 
shall, prior to the execution of a contract of sale, pro­
vide reasonable public notice of such sale and provide 
for a public hearing to received comments from the 
public concerning such sale. This power shall be un­
affected by the language set forth in paragraph (13) 
of this Code section or any implications arising 
therefrom unless grants of assistance have been re­
ceived by the authority with respect to such lands, 
buildings, structures, or facilities, in which case ap­
proval in writing as set forth in paragraph (13) of 
this Code section shall be obtained prior to selling or 
leasing to others within 20 years after completion of 
construction; 

(7) To lease for any number of years up to a max­
imum of 40 years for operation by others any project, 
provided that the authority shall have first deter­



  

75a 

mined that such lease will promote the public health 
needs of the community by making additional facili­
ties available in the community or by lowering the 
cost of health care in the community and that the 
authority shall have retained sufficient control over 
any project so leased so as to ensure that the lessee 
will not in any event obtain more than a reasonable 
rate of return on its investment in the project, which 
reasonable rate of return, if and when realized by 
such lessee, shall not contravene in any way the man­
date set forth in Code Section 31-7-77 specifying that 
no authority shall operate or construct any project 
for profit. Any lessee shall agree in the lease to pay 
rent sufficient in each year to pay the principal of 
and the interest on any revenue anticipation certifi­
cates proposed to be issued to finance the cost of the 
construction or acquisition of any such project and to 
pay off or refinance, in whole or in part, any out­
standing debt or obligation of the lessee (including 
any redemption or prepayment premium due 
thereon) which was incurred in connection with the 
acquisition and construction of facilities of such les­
see and the amount necessary in the opinion of the 
authority to be paid each year into any reserve funds 
which the authority may deem advisable to be estab­
lished in connection with the retirement of the pro­
posed revenue anticipation certificates and the main­
tenance of the project. Any such lease shall further 
provide that the cost of all insurance with respect to 
the project and the cost of maintenance and repair 
thereof shall be borne by the lessee.  In carrying out 
a refinancing plan with regard to any outstanding 
debt or obligation of the lessee which was incurred in 
connection with the acquisition and construction of 
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facilities of such lessee, the authority may use pro­
ceeds of any revenue anticipation certificates issued 
for such purpose to acquire such outstanding debt or 
obligation, in whole or in part, and may itself or 
through a fiduciary or agent hold and pledge such 
acquired debt or obligation as security for the pay­
ment of such revenue anticipation certificates.  The 
powers granted in this paragraph shall be unaffected 
by the language set forth in paragraph (13) of this 
Code section or any implications arising therefrom 
unless grants of assistance have been received by the 
authority with respect to such project, in which case 
approval in writing as set forth in paragraph (13) of 
this Code section shall be obtained prior to leasing to 
others within 20 years after completion of construc­
tion. Any revenues derived by the authority from 
any such lease shall be applied by the authority to 
the payment of any revenue anticipation certificates 
issued in connection with the acquisition and con­
struction of the project and the payment, in whole or 
in part, of any outstanding debt or obligation of the 
lessee which was incurred in connection with the ac­
quisition and construction of facilities of such lessee 
(including any redemption or prepayment premium 
due thereon) or to the payment of any other ex­
penses incurred in connection with acquiring, financ­
ing, maintaining, expanding, operating, or equipping 
the project; 

(8) To extend credit or make loans to others for 
the planning, design, construction, acquisition, or 
carrying out of any project, which credit or loans 
may be secured by such loan agreements, mortgages, 
security agreements, contracts, or other instruments 
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or fees or charges, for a term not to exceed 40 years, 
and upon such terms and conditions as the authority 
shall determine reasonable in connection with such 
loans, including provisions for the establishment and 
maintenance of reserves and insurance funds, and in 
the exercise of powers granted by this Code section 
in connection with a project, to require the inclusion 
in any contract, loan agreement, security agreement, 
or other instrument such provisions for guaranty, 
insurance, construction, use, operation, maintenance, 
and financing of a project as the authority may deem 
necessary or desirable; 

(9) To acquire, accept, or retain equitable inter­
ests, security interests, or other interests in any 
property, real or personal, by mortgage, assignment, 
security agreement, pledge, conveyance, contract, 
lien, loan agreement, or other consensual transfer in 
order to secure the repayment of any moneys loaned 
or credit extended by the authority; 

(10) To establish rates and charges for the ser­
vices and use of the facilities of the authority; 

(11) To accept gifts, grants, or devises of any 
property; 

(12) To acquire by the exercise of the right of emi­
nent domain any property essential to the purposes 
of the authority; 

(13) To sell or lease within 20 years after the com­
pletion of construction of properties or facilities op­
erated by the hospital authority where grants of fi­
nancial assistance have been received from federal or 
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state governments, after such action has first been 
approved by the department in writing; 

(14) To exchange, transfer, assign, pledge, mort­
gage, or dispose of any real or personal property or 
interest therein; 

(15) To mortgage, pledge, or assign any revenue, 
income, tolls, charges, or fees received by the author­
ity; 

(16) To issue revenue anticipation certificates or 
other evidences of indebtedness for the purpose of 
providing funds to carry out the duties of the author­
ity; provided, however, that the maturity of any such 
indebtedness shall not extend for more than 40 
years; 

(17) To borrow money for any corporate purpose; 

(18) To appoint officers, agents, and employees; 

(19) To make use of any facilities afforded by the 
federal government or any agency or instrumentality 
thereof; 

(20) To receive, from the governing body of politi­
cal subdivisions issuing the same, proceeds from the 
sale of general obligation bonds or other county obli­
gations issued for hospital authority purposes; 

(21) To exercise any or all powers now or hereaf­
ter possessed by private corporations performing 
similar functions; 

(22) To make plans for unmet needs of their re­
spective communities; 
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(23) To contract for the management and opera­
tion of the project by a professional hospital or medi­
cal facilities consultant or management firm.  Each 
such contract shall require the consultant or firm 
contracted with to post a suitable and sufficient 
bond; 

(24) To provide management, consulting, and op­
erating services including, but not limited to, admin­
istrative, operational, personnel, and maintenance 
services to another hospital authority, hospital, 
health care facility, as said term is defined in Chap­
ter 6 of this title, person, firm, corporation, or any 
other entity or any group or groups of the foregoing; 
to enter into contracts alone or in conjunction with 
others to provide such services without regard to the 
location of the parties to such transactions; to receive 
management, consulting, and operating services in­
cluding, but not limited to, administrative, opera­
tional, personnel, and maintenance services from 
another such hospital authority, hospital, health care 
facility, person, firm, corporation, or any other entity 
or any group or groups of the foregoing; and to enter 
into contracts alone or in conjunction with others to 
receive such services without regard to the location 
of the parties to such transactions; 

(25) To provide financial assistance to individuals 
for the purpose of obtaining educational training in 
nursing or another health care field if such individu­
als are employed by, or are on an authorized leave of 
absence from, such authority or have committed to 
be employed by such authority upon completion of 
such educational training; to provide grants, scholar­
ships, loans or other assistance to such individuals 



80a 

and to students and parents of students for programs 
of study in fields in which critical shortages exist in 
the authority’s service area, whether or not they are 
employees of the authority; to provide for the as­
sumption, purchase, or cancellation of repayment of 
any loans, together with interest and charges 
thereon, made for educational purposes to students, 
postgraduate trainees, or the parents of such stu­
dents or postgraduate trainees who have completed 
a program of study in a field in which critical short­
ages exist in the authority’s service area; and to pro­
vide services and financial assistance to private not 
for profit organizations in the form of grants and 
loans, with or without interest and secured or unse­
cured at the discretion of such authority, for any pur­
pose related to the provision of health or medical 
services or related social services to citizens; 

(26) To exercise the same powers granted to joint 
authorities in subsection (f ) of Code Section 31-7-72; 
and 

(27) To form and operate, either directly or indi­
rectly, one or more networks of hospitals, physicians, 
and other health care providers and to arrange for 
the provision of health care services through such 
networks; to contract, either directly or through such 
networks, with the Department of Community 
Health to provide services to Medicaid beneficiaries 
to provide health care services in an efficient and 
cost-effective manner on a prepaid, capitation, or 
other reimbursement basis; and to undertake other 
managed health care activities; provided, however, 
that for purposes of this paragraph only and notwith­
standing the provisions of Code Section 33-3-3, as 
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now or hereafter amended, a hospital authority shall 
be permitted to and shall comply with the require­
ments of Chapter 21 of Title 33 to the extent that 
such requirements apply to the activities undertaken 
by the hospital authority pursuant to this paragraph. 
No hospital authority, whether or not it exercises the 
powers authorized by this paragraph, shall be re­
lieved of compliance with Article 4 of Chapter 18 of 
Title 50, relating to inspection of public records un­
less otherwise authorized by law. Any health care 
provider licensed under Chapter 30 of Title 43 shall 
be eligible to apply to become a participating pro­
vider under such a hospital plan or network which 
provides coverage for health care services which are 
within the lawful scope of his or her practice, pro­
vided that nothing contained in this Code section 
shall be construed to require any such hospital plan 
or network to provide coverage for any specific 
health care service. 

8. Ga. Code Ann. § 31-7-77 provides: 

Rates and charges. 

No authority shall operate or construct any project 
for profit.  It shall fix rates and charges consistent with 
this declaration of policy and such as will produce reve­
nues only in amounts sufficient, together with all other 
funds of the authority, to pay principal and interest on 
certificates and obligations of the authority, to provide 
for maintenance and operation of the project, and to 
create and maintain a reserve sufficient to meet princi­
pal and interest payments due on any certificates in any 
one year after the issuance thereof. The authority may 
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provide reasonable reserves for the improvement, re­
placement, or expansion of its facilities or services. 


