January 28, 2002

Ms. Renata Hesse

Antitrust Division

~ U.S. Department of Justice

601 D Street, N. W_, Suite 1200
‘Washington, D. C. 20530

Re: United States v. Microsoft Corporation, Civil Action No. 98-1232 (CKK)

State of New York. ex rel. Attorney General Eliot Spitzer, et al. v. Microsoft
Corporation, Civil Action No. 98-1233 (CKK)

Dear Ms. Hesse:

I am writing on behalf of the states of Califomnia, Connecticut, Florida, Iowa, Kansas,
Massachusetts, Minnesota, Utah, West Virginia and the District of Columbia. These
jurisdictions continue to litigate against Microsoft Corporation to seek a remedies decree
that will “unfetter [the] market from anticompetitive conduct”; “terminate the illegal
monopoly, deny to the defendant the fruits of its statutory violation, and ensure that there
remain no practices likely to result in monopolization in the future” U.S.v. Microsoft,
253 F.3d 34, 103 (D.C. Cir. 2001) (quoting Ford Motor Co. v. United States, 405 U.S.
562, 577 (1972) and United States v. United Shoe Mach. Corp., 391 U.S. 244, 250
(1968)). Although the litigating jurisdictions will have the opportunity to present
evidence and argument directly to the court concerning appropriate. remedies in this case,
we have produccd or received three documents in the course of our litigation that we
believe are especially pertinent to the record of the Tunney Act procecding. Without

waiving any rights to a hearing on our proposed decree, these documents arc:

1. Excerpt from Plaintiff Litigating States’ Answers to Interrogatories from Microsoft Corporation: Attached as
Exhibit A is the Litigating States’ answer 10 an interrogatory from defendant Microsoft Comporation detailing the
principal inadequacies of the proposcd consent decree.  Plcasc note that further or additional problems may be
revealed by discovery so this list should not be considered final.);

2. PLdniiit Litigating States® Ressedial Propusals: Auached as Exhibit B is the Litigating States® remedial proposal
filed with the trial court on December 7, 2001. For the reasons stated in this document, the Litigating States conclude
that their proposed remedy is necessary to address the illegal conduct of Microsoft Corporation: and

3. Defendant Microsoft’s Responses to the Litigating States’ Requests for Admissions: Attached as Exhibit C are
the responses of defendant Microsoft Corporation to the Litigating Statcs’ requests for admissions. In this document,
Microsoft repeatedly refuses to admit or sidesteps characterizations by the Department of Justice of the proposed

consent decree containcd in the Compelitive Impact Statement (CIS). Microsoft’s objection that such admissions
require a “legal conclusion™ is troubling. While this could mean that there was never a mecting of the minds among the

parties, it suggests, at a minimum, that the decree itsclf is ambiguous. As a result, enforcement will. in all likelihood.
be delayed as the parties wranglc over the meaning of their agrecment in an industry in which product cycles are
extremely short and in which enforcement must be swift in order to be effective.

For the foregoing reasons, the litigating jurisdictions request that the Department of
Justice withdraw its consent to the Revised Propnsed Final JTndgment because of its
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ambiguity and failure to adequately address the illegal conduct of Microsoft. If the
Department chooses not to do this, the litigating jurisdictions request that the Revised
Proposed Final Judgment be disapproved by the court because it fails to meet the standard
in 15 U.S.C. section 16(¢).

Respectfully submijtted,

n L2
Tom Greene
Senior Assistant Attorney General

Califomia Department of Justice
FOR THE LITIGATING STATES
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F. Supp. 2d at 33-34) and thereby hampered the rise of this threat to
Microsoft’s monopoly;

(4) the RPFJ limits the disclosure of interfaces and technical information
to those that concern the interoperation of only Microsoft middleware
and its Windows operating system, even though (a) there are many
other currently existing nascent threats to Microsoft’s operating
system monopoly such as alternative platforms like netwofk servers,
web servers, handheld computing devices and set-top boxes, (b)
disclosure of information relating to interoperation between these
products is as important as information relating to interoperation with
Windows, and (c) an antitrust remedy must be forward looking to
prevent a recurrence of analogous harm and not simply seek to remedy
specific past misconduct (see Nat’l Soc’y of Profl Engineers v. United
States, 435 U.S. 679, 697 (1978));

(5)  the RPFJ mandates the disclosure of communications protocols only in
the context of client-server interoperation, even though the disclosure
of such protocols is necessary to permit third parties to develop other
nascent threats to Microsoft’s operating system monopoly that
communicate with personal computers such as widely interoperable
handheld devices and middleware installed thereon;

(6) the RPFJ delays the impact of the disclosure provisions for up to nine

months in the case of communications protocols that concern the
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restriction, (b) the restriction does not apply to agreements with any
entity other than an ISV (i.e., presumably such agreements with an
OEM, ICP, IAP, IHV or any other third party would not be prohibited),
and (c) the restriction only applies to agreements relating to Windows
operating system products (i.e., an exclusive dealing arrangement that
related to other Microsoft platform software would not be prohibited);

(18) the RPFJ does not address specifically the status of Microsoft’s
Internet browser, Internet Explorer, which benefited directly from
much of Microsoft’s anticompetitive conduct (see, e.g., Microsoft , 253
F.3d at 59-74);

(19) the RPFJ does not address specifically Microsoft’s anticompetitive
conduct aimed at elimination of Sun’s Java as a threat to its operating
system monopoly (see, e.g., Microsoft, 263 F.3d at 74-78);

(20) the RPFJ does not require Microsoft to port its Office suite of
applications to Apple’s Macintosh, even though the Court of Appeals
found that Microsoft’s threat to terminate such support for Office had
been deliberately used as a “club” to force Apple to enter into an
anticompetitive exclusive dealing arrangement (see Microsoft, 253 F.3d
at 72-74);

(21) the RPFJ does not provide a mechanism to ensure that Office is ported
to other operating systems, despite the Court of Appeals’ recognition of

the importance of this suite of applications and acknowledgment that
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the absence of Office on a rival operating system, Mac OS, would
eliminate such competition (see Microsoft, 2563 F.3d at 72-73), and the
fact that ensuring the availability of Office on other platforms is likely
to weaken the applications barrier to entry and enhance the potential
of other platforms to compete with Microsoft’s monopoly operating
system,;

(22) the RPFJ requires licensees of required Microsoft intellectﬁal property
to pay for such license and to cross license their intellectual property to
Microsoft, even though the premise of this remedy is that such
intellectual property is required to allow third parties to exercise their
rights under the final judgment -- it is unjustifiable for Microsoft to be
paid and benefit from cross-]icgnsing rights simply.for ensuring the
efficacy of remedies imposed as a result of its illegal conduct;

(23) the RPFJ does not address Microsoft’s undermining of industry
standards, despite the Court of Appeals holding that Microsoft
sabotaged the Java standard by deceiving software developers into
believing that the Microsoft Java programming tools had cross- R
platform capability with Sun-based Java (see Microsoft, 253 F.3d at 75-
76);

(24) the RPFJ does not require Microsoft to provide information about

transactions that are not subject to the filing requirements of the Hart-
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Scott-Rodino Act, even though such transactions could be used by
Microsoft to maintain its operating system monopoly;

(25) the RPFJ does not protect from retaliation individuals and entities
that participate in this litigation, despite the District Court and Court
of Appeals findings that Microsoft is no stranger to retaliation and
threats when it does not get its own way (e.g., (i) retaliation against
IBM (see Microsoft Findings of Fact, 84 F. Supp. 2d at 40); (ii) threats
against Apple fsee Microsoft, 253 F.3d at 72-74); and (iii) threats
against Intel (see Microsoft, 253 F.3d at 77-78);

(26) the RPFJ contains other unjustifiable exceptions and carve-outs that
hobble the provisions they qualify (e.g., (i) the restriction on retaliation
against, and discriminatory treatment of, OEMs that promote non-
Microsoft products is qualified by an exception that permits Microsoft

~ to provide additional consideration to OEMs that, inter alia, promote
Microsoft products; (ii) Microsoft’s disclosure obligations may be
construed as not extending to areas of activity that Microsoft has
identified as important enough to its monopoly operating system to
include in its latest Windows operating system release, such as
authentication and security / encryption systems and digital rights

management; and (iii) Microsoft’s disclosure obligations relating to

certain matters such as authentication systems are subject to
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Microsoft’s subjective determination as to whether, inter alia, the
recipient has a “reasonable” business need and a “viable” business);

(27) the RPFJ contains ineffective compliance provisions (eg., (i) there is no
independent office or body such as a special master to assist the Court
with compliance and enforcement; (ii) there is no annual compliance
certification by Microsoft; (iii) there is no periodic reporting to the
Court by an independent body regarding Microsoft’s complfance; @iv)
there is no mandatory document retention provision; (v) there is no
mechanism for Microsoft employees to submit evidence of violations on
a confidential basis to a third party; and (vi) no work product, findings
or recommendations of the body empowered to consider complaints
against Microsoft may be used in court, necessitating a duplication of
effort if a complaint is not adequately dealt with on an extra-judicial
basis);

(28) the RPFJ does not provide for a sanctions regime making clear the
potential consequences to Microsoft of non-compliance and thus
providing a strong incentive to comply; |

(29) the RPFJ’s middleware definitions are drawn too narrowly, excluding
from protection competitors of Microsoft in critical middleware
markets and excluding from the restrictions of the judgment important
Microsoft products -- for example, (a).software cannot qualify as a

“Non-Microsoft Middleware Product” unless at least one million copies
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were distributed in the U.S. in the previous year, meaning that by
definition nascent or developing middleware threats receive no
protection under the user configuration flexibility remedy, (b) certain
important software categories such as web-based software and digital
imaging software are not present in any of the middleware definitions,
(c) software developed in the future by Microsoft that does not perform
a pre-identified function (e.g., Internet browsing) but that does exhibit
the characteristics of middleware, such as API exposure, would be
excluded from the definition of “Microsoft Middleware Product” if it is
not trademarked (e.g., Microsoft’s photo editing software), had not
been distributed by Microsoft separately from an operating system
product (g;g_.., many of the new features on Windows XP) or was not
similar to a competitor’s product;

(30) the RPFJ’s definition of “Windows Operating System Product” leaves
Microsoft to determine its scope, a freedom that could potentially
eviscerate major portions of the judgment,;

(31) the RPFJ does not define certain key terms (e.g., “Interoperate,”
“Bind,” “Web-Based Software”) and narrowly defines other key terms
(e.g., “Communications Protocol”); and

(32) the RPFJ’s term is limited initially to five years -- given the scope of
Microsoft’s violations and the time needed to restore effective

competition, this term is too short.
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