ANNEX 1-C

U.S. EXPERIENCE WITH INTERNATIONAL ANTITRUST
ENFORCEMENT COOPERATION

U.S. antitrust authorities have worked for over two decades to build forma mechanisms for
international cooperation, sgning their first formal bilateral antitrust cooperation agreement in 1976. This
Annex discusses U.S. experience withinternationa enforcement cooperation, beginning with adiscusson
of someof the traditional impedimentsto U.S. efforts a enforcing antitrust lawsin international matters.
It continueswith adiscussion of international cooperation through bilatera arrangementsand agreements
under the Internationa Antitrust Enforcement Assstance Act (IAEAA), and then turns briefly to discuss
mutual legal assistance treatiesin criminal matters (MLATS) aswell legal instruments under which
enforcement cooperation is available, and concludes with an overview of multilateral and regional
cooperation arrangementsin thefied. Findly, this section concludes with an assessment of cooperation
pursuant to bilateral agreements and other international arrangements.

CHALLENGESTO ANTITRUST ENFORCEMENT IN TRANSNATIONAL MATTERS

Enforcement of nationa lawsin international mattersisaprocess that can be both more complex
and less predictable than domestic enforcement. Historically, concerns by nations over issues of
sovereignty haveledto somecombinationof legd, practical, and politica impedimentsto such enforcement
ams. Some nationsintroduced a variety of legal obstacles to stymie other nations in their efforts to
prosecute internationa antitrust matters, and of course, affected parties often take their own evasive
measures. The most common barriersto both U.S. antitrust authorities and private plaintiffs can impede
efforts at accessing information and witnesses across borders.

Sovereignty Concerns

Sovereignty and consequent jurisdictiond issuesareamong thosethat historically havedicitedthe
most objectionsfrom other governmentsto U.S. antitrust enforcement effortsand, accordingly, led tothe
implementationof protectivemeasuresthat bar effortsby U.S. litigantsto obtaininformationfor useinther
domestic actions.

Extraterritoria antitrust enforcement by U.S. antitrust enforcers hasinvolved investigations into
anticompetitive conduct of non-U.S. firmsandindividudsinviolation of U.S. antitrust laws. Such conduct
hasincludedingtancesinwhichnon-U.S. firmsandindividua sacting outs dethe United Stateshave caused
harmto competition within the United Statesand, on occasion, to U.S. firmsdoing businessabroad. When
engaging in this extraterritorial enforcement, U.S. antitrust authorities need to overcome sovereignty
concerns that arise when they seek to obtain information and testimony from non-U.S. citizens located
oversess, successfully meet jurisdictiona requirements, including establishing personal jurisdiction and
subject matter jurisdiction; and render valid service of process. Moreover, the successful prosecution of
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U.S. antitrust law under these circumstances requires U.S. antitrust authorities to overcome potential
objections that extraterritorial enforcement violates principles of “traditional comity.”

Thetermcomity referstothegenera principlethat acountry shouldtakeother countries’ important
interestsinto account initslaw enforcement inreturn for their doing thesame. Traditional comity hasbeen
definedas* therecognitionwhichonenationalowswithinitsterritory tothel egid ative, executive, or judicial
actsof another nation, having dueregard both tointernational duty and convenienceand to therightsof its
own citizensor of other personswho are under the protection of itslaws.”* The Advisory Committee, in
its ddliberations, has considered these different dimensions. The application of comity with respect to
gpplicationof theantitrust lawsto conduct outside the United Statesremains an unsettled area of law after
the most recent Supreme Court ruling inthe area, Hartford Fire Insurance Co. v. California,? and lower
federal U.S. courts have recently come to different interpretations of the holdingsin this case.

For much of the postwar period, extraterritorial application of U.S. antitrust laws had been a
significant source of tenson between the United States and its trading partners. Inresponseto U.S.
assertionsof extraterritoria jurisdiction, somenationsintroduced lawsthat couldimpedeU.S. investigatory
effortsto compel production or gain accesstoinformation or witnesses|ocated abroad. Today, whilethey
are rarely exercised in contrast with even two decades ago, these statutes remain in effect. They
encompass blocking statutes, to prevent the U.S. from collecting evidence and testimony on foreign soil,
and clawback statues, to authorize thefiling of local suits to recover multiple damages already paid in
connectionwith aforeign judgement. Other mechanismstraditionaly employed by foreign governments
toresst or object to U.S. assertions of jurisdiction over foreign defendants are used occasiondly today.
Thesehavetakentheformof officia proteststolegd actionsintheUnited States, including diplomatic notes
of protest® and thefiling of amicus curiae briefs in connection with ongoing U.S. litigation;* reservations

1 Hilton v. Guyot, 159 U.S. 113, 164 (1895), Black’s Law Dictionary, 334 (6" ed. 1990).

2 509 U.S. 764, 113 S.Ct. 2891 (1993). For cases that have considered the application of international comity in antitrust
cases since Hartford Fire, see, e.g., United States v. Nippon Paper Industries Co., Ltd. 109 F.3d 1 (1* Cir. 1997); Metro
Industries, Inc. v. Sammi Corporation, 82 F.3d 839 (9" Cir. 1996). See also Filetech SA.R.L. v. France Telecom, 978
F.Supp. 464 (S.D.N.Y. 1997), rev'd on other grounds, 157 F.3d 922 (2d. Cir. 1998). For afurther discussion of the case
law since Hartford Fire, see Spencer Weber Waller, From the Ashes of Hartford Fire: The Unanswered Questions of
Comity, Paper delivered to the Twenty-Fifth Anniversary Conference on International Antitrust Law & Policy, Fordham
Corporate Law Ingtitute, Oct. 22-23, 1998.

3 See, e.g, Note No. 187, of 5 August 1977, from the Government of the United Kingdom to the United States Government
(Department of State) concerning the extraterritorial reach of the 1977 amendments to the Export Administration Act.
Reprinted in Lowe, EXTRATERRITORIAL JURISDICTION: AN ANNOTATED COLLECTION OF LEGAL MATERIALS (Grotius Pub.
Ltd., London 1983), 147-149.

4 e, e.g., Brief of amicus curiae of the Government of Japan, United States v. Nippon Paper Industries Co., No. 96-2001
(1% Cir., filed Nov. 18, 1996) in which the Government of Japan argued among other things that application of the Sherman
Act to conduct by Japanese corporations occurring wholly within Japan is not valid under principles of international
law and international comity, and that under well-established canons of construction, U.S. antitrust laws do not apply
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agang providinginvestigativeor judiciad ass stanceunder bilatera or multilaterd treaties, andunwillingness
to recognize andenforce actsof U.S. courtsor extradition requests upon conclusion of antitrust litigation.
Blocking statutes, nomatter how sporadicaly invoked, stand asreminderstothehostility that may confront
effortsby a U.S. antitrust authority to exercise and to enforce its compulsory power in the affected
jurigdiction. Other obstaclesinclude limitations on recognition and enforcement of foreign court orders,
particularly those for multiple damages.

Evidence Gathering

Onepersstentimpediment to U.S. evidencegathering effortsininternational antitrust mattersisthe
government’ slimited ability to exerciseits compulsory powers in order to obtain information located
abroad. Asareault, ininternationa matters the government is unable to engage in standard information
gathering practices, for exampl e, searching thepremisesof afirmunder investigation and seizing documents
in the process. Compounding this situation is the fact that because evidence is located outside U.S.
borders, thereisaheightened possibility that essentia information may be destroyed before U.S. antitrust
authorities may have a chance to accessit. Indeed, U.S. antitrust officias often emphasize that they are
hinderedintheir effortsto aggressively pursueantitrust law viol atorsbecausekey documentsand witnesses
located abroad are often out of the reach of U.S. antitrust authorities.®

Substantive and Procedural Differences

Substantive and procedurd differences between the U.S. and non-U.S. legal systems can also
generatefrictions between nations. For example, as mentioned above, the United Statesisconstrained in
itsability to compel production of information and accessto non-U.S. witnesses|ocated overseas.® There
are dso sgnificant differences between the U.S. and non-U.S. legal systems in the investigative and

to conduct occurring wholly within another country. See also, e.g., In re Uranium Antitrust Litigation, 473 F.Supp. 382
(N.D. 1. 1979) (No. 76-C-3830), Brief of Amicus Curiae The Government of Austraia, Brief of Amicus Curiae The
Government of Canada, Brief of Amicus Curiae The Government of The United Kingdom.

5 Jod I. Klein, Assistant Attorney General for Antitrust, U.S. Department of Justice, Prepared statement before the
Subcommittee on Antitrust, Business Rights, and Competition, Committee on the Judiciary, United States Senate, (May 4,
1999) at 8; and (Oct. 2, 1998) at 5.

® In civil matters, where information-gathering occurs routinely in both the investigation and pre-trial phases, and the
government is authorized to exercise its compulsory powers by issuing civil investigative demands (CIDs) to persons
located abroad as well as domestically. CIDs are used during the pre-filing stage of civil matters, and can be served
internationally pursuant to U.S. law. Section 3 of the Antitrust Civil Process Act, 15 U.S.C. §1312. In crimina matters,
grand jury subpoenas, in contrast, may not be served outside the territories of the United States unless directed at U.S.
citizens. Nonetheless, valid service is recognized under U.S. law when it is made on a person within the United States,
even if it compels production of information located abroad, e.g., service of a grand jury subpoena upon a U.S. subsidiary
of a non-U.S. corporation for information in the possession of the foreign parent is recognized as a valid exercise of
compulsory power.
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discovery features of litigation. In civil matters, partiesto litigation in the United States have far broader
powers to seek out information both prior to filing and during the pre-trial phase of an action than are
avalableinmost other jurisdictions. Such differencescan exist evenwith other common-law jurisdictions,
where the scope of party-driven discovery is narrower than in the United States.” And in civil law
juridictions, for ingtance, the equivalent of a discovery processis carried out by an impartia fact-finder
inthe person of amagistrate or ajudge rather than theparties, aspart of hisor her reponsibility toruleon
mattersin dispute. Asapragmeatic matter, these differences may well thwart or place limitson U.S.-style
efforts to gather information for use in antitrust investigations or litigation.

In aword, such differences between systems exist and can be sources of tension and certainly
complexity. Cooperation between enforcement agenciesoffersthe possibility of overcoming someof these
obstacles. ThefollowingdiscussionexaminestheU.S. experiencewithinternational cooperationinthefield
of competition policy. It reviewsthe history and content of existing bilateral agreementsaswell asseverd
multilateral recommendations. It then considers the cooperation that has occurred pursuant to these
arrangements.

INTERNATIONAL COOPERATION THROUGH BILATERAL ARRANGEMENTS

The United States is currently a party to bilatera antitrust cooperation arrangements with seven
jurisdictions, severa important multilatera arrangements made under the auspices of the Organization for
Economic Cooperation and Development (OECD), and the North American Free Trade Agreement
(NAFTA). The United Statesisal so an active participant in the deliberations of the AsiaPacific Economic
Cooperation (APEC) forum. Chapter 5 shal consider more specificaly theroles of the OECD and of the
World Trade Organization, and their activities related to competition policy.

TheBilateral Antitrust Accords

Theearliest formd bilaterd antitrust cooperation agreement was sSignedwith the Federa Republic
of Germany in 1976. Later agreementsinvolved Austrdia (1982), Canada (1984, superseded by a new
agreement in1995), the European Commission (EC) (1991, supplemented by anew agreement in 1998).
In addition, in 1999, new agreements were signed with three countries. |sragl, Japan and Brazil.® Under

" Thisis illustrated in the context of the Hague Convention of the Taking of Evidence Abroad in Civil and Commercia
Matters, 23 U.S.T. 2555; T.I.A.S. 7444 , a multilatera treaty under which assistance can be obtained for the purpose o
taking depositions and gathering pre-triadl evidence in connection with civil and commercial matters. Most of the
approximately 50 parties to the Convention have specified that they will not provide pre-tria discovery of documents;
see generally, GARY B. BORN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS (3d ed. 1996) at 895-902.

8 e Agreement Between the Government of the United States of America and the Government of the Federal Republic
of Germany Relating to Mutual Cooperation Regarding Restrictive Business Practices, June 23, 1976, United States-
Federd Republic of Germany, 27 U.S.T. 1956, T.I.A.S. No. 8291, reprinted in 4 Trade Reg. Rep. (CCH) 913,501; Agreement
Between the Government of the United States of America and the Government of Australia Relating to Cooperation on

iv
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U.S. law, dl of these bilatera agreements are so-called Executive Agreements. They are formal and
binding internationd agreements, but they havenot been ratified by the United States Senate astreatiesand
thus do not override any inconsistent provisions of U.S. law.

Each of these agreementsreflectstwo themes: enforcement cooperation, on the one hand, and the
avoidance or management of disputes, on the other. According to the U.S. Department of Justice, the
extent to which one or the other of these themeshas predominated in aparticular agreement has depended
on the specific bilateral concerns and history from which the agreement emerged.® In addition, the most
recent bilateral agreement includes a third theme, that of technical cooperation.

For example, the German agreement is focused predominantly on law enforcement cooperation,
reflecting the strong post-World War 11 German antitrust enforcement tradition. Asthe earliest of these
agreements, it isthe least detailed. By contrast, the 1982 Australian and 1984 Canadian agreements
centered more on conflict avoidance, which point of emphasis grew out of differences between the U.S.
and theseother governmentsover theUraniumantitrust litigation of thelate 1970sand early 1980sin U.S.
courts. Similarly, in the early 1980s, the United States and Australia were in heated dispute over aU.S.
antitrust investigation involving ocean shipping inthe U.S. - AustralialNew Zedland trade. In negotiating
these agreements, typicaly the United States had been concerned about preserving its ability to apply its
antitrust laws to harmful anticompetitive conduct affecting U.S. commerce. The foreign government
concernhad beentypically over ensuringthat whenitsinterestswereaffected, it woul d haveadvancenotice
and an opportunity for consultation and, further, that itsinterest would be consdered in any enforcement
actiontheU.S. might thenundertake. Whilethisisnolonger acentra concerninthenegotiation of bilatera
agreements today, it does apply in particular to earlier agreements.

Each of the bilaterd agreementsincludes provisonsfor: acknowledgment of amutua interestin
cooperation; provisons for notification of specific antitrust enforcement activities that affect “important

Antitrust Matters, June 29, 1982, United States-Australia, T.I.A.S. No. 10365, reprinted in 4 Trade Reg. Rep. (CCH)
113,502; Memorandum of Understanding Between the Government of the United States of America and the Government
of Canada as to Notification, Consultation, and Cooperation with Respect to the Application of National Antitrust Laws,
March 9, 1984, United States-Canada, reprinted in 4 Trade Reg. Rep. (CCH) 113,503A; Agreement Between the
Government of the United States of America and the Government of Canada Regarding the Application of their
Competition and Deceptive Marketing Practices Laws, August 3, 1995, reprinted in 4 Trade Reg. Rep. (CCH) 1113,503;
Agreement Between the Government of the United States of America and the Commission of the European Communities
Regarding the Application of Their Competition Laws, September 23, 1991, 30 I.L.M. 1491 (Nov. 1991), reprinted in 4
Trade Reg. Rep. (CCH) 113,504; and OJ L 95/45 (27 April 1995), corrected at OJ L 131/38 (15 June 1995); Agreement
Between the Government of the United States of America and the Government of the State of Israel Regarding the
Application of Their Competition Laws, March 15, 1999, 4 Trade Reg. Rep. 113,506; Agreement Between the Government
of the United States of America and the Government of the Federative Republic of Brazil Regarding Cooperation Between
Their Competition Authorities In the Enforcement of Their Competition Laws, October 26, 1999.

9 See World Trade Organization, Communication from the United States, Approaches to Promoting Cooperation and
Communication among Members including in the Field of Technical Cooperation, WT/WGTCP/W/116 (April 15, 1999).

\'
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interests’ of the other party and a commitment to give careful consideration to one another’ simportant
interestsduring the courseof undertaking enforcement activities; exchangesof information (other thanthat
whichisgtatutorily protected) through regul ar meetingsbetween officids, and agreement that theremay be
situations in which authorities will make determinations about whether to take action or exercise
forbearance by applying principles of traditional comity and positive comity provisions.

One of the more significant recent devel opments contained in the modern bilateral antitrust
cooperation agreements are the provisions regarding positive comity. The 1991 US-EC, the 1995 US-
Canada, and the 1999 U.S.-Israel, U.S.-Japan, and U.S.-Brazil agreements include positive comity
provisons. The principle of positive comity rests on the notion that each party agrees to give serious
consderation to requests by the other party to take appropriate antitrust enforcement action against
anticompetitiveconductwithintherequestedparty’ sjurisdictionthat adversely affectstherequestingparty’ s
important interests.** Thisdiffersfrom thenotion of traditiona comity, which referstothegenerd principle
that onecountry should takeanother countries' important interestsinto account initsown law enforcement
in return for the first country doing the same. Aswith al other provisions of these agreements, such
cooperation remains voluntary and discretionary.

The potentid use of positive comity is an issue that this Advisory Committee has considered in
some detail and in particular in the context of perceived harm to U.S. export commerce. It isnot anew
concept, but it isgtill initsearly days of application. Indeed, only in 1998 did the U.S. concluded itsfirst
expanded positive comity agreement -- with the EC -- that clarifiesthe situationsthat would presumptively
cal for referras and delineates the report-back and consultation mechanisms that would come into play
once areferrd hasbeen made. Asof thistime, there has only been one case of aformal positive comity
referra, whichwasinitiated by United Statesand directed toward the EC, dthough there have been severd
reported instances of informal requests. Positive comity and its application are examined in detail in
Chapter 5.

New Bilateral Antitrust Agreements

Before discussing the cooperation that has been achieved under these agreements, it isimportant
to recognize that antitrust cooperation agreements continue to expand in severa ways. 1n 1999, U.S.
antitrust authoritiesenteredintofour bilateral antitrust agreements, including thefirst-ever agreement under
the IAEAA, described in further detail below. The IAEAA agreement was signed with Austrdia, while

10 These provisions are not included in first-generation agreements with Germany and Austraia.

1 For example, in the 1995 Antitrust Enforcement Guidelines for International Operations, it states that “in determining
whether to assert jurisdiction to investigate or bring an action, or to seek particular remedies in a given case, each
Agency takes into account whether significant interests of any foreign sovereign will be affected.” U.S. DEPARTMENT
OF JusTICE/FEDERAL TRADE COMMISSION, ANTITRUST ENFORCEMENT GUIDELINES FOR INTERNATIONAL OPERATIONS 20
(1995) reprinted in 4 TRADE REG. ReP. (CCH) 113,107 (1995).

Vi
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non-IAEAA bilatera antitrust cooperation arrangementswere signed with Israel, Japan, and Brazil. Each
marksanew devel opmentinthecooperationbuildingeffortsof U.S. antitrust authorities, asbriefly assessed
below.

Thefirst IAEAA Agreement was signed between the United States and Australia on April 27,
1999.2 From aU.S. perspective, it was feasible to enter into such an agreement with Australia because
of twofeaturesof the Austrdian system. First, Australiahasastrong regimeof confidentiality lawsthat will
protect nonpublic information obtained from U.S. companies. Second, it's laws authorize entry into
agreements under which such information may be exchanged in antitrust matters.

Thethree other bilateral agreements sgnedin 1999 are modeled on the earlier agreementssigned
withCanada(1995) andthe EU (1991). Key featuresin eachinclude notification of enforcement activities,
enforcement cooperationandcoordination, positivecomity, conflictavoi dance, consultations, andexchange
of antitrust-related information. Like other bilateral agreements, these neither dter any existing laws nor
providefor theexchange of confidentia information. Each agreement doeshave distinct features, aswell.
The U.S-Israd Antitrust Agreement (Sgned March 15, 1999) is the first bilateral agreement between
the United States and a young antitrust regime. The U.S-Japan Antitrust Agreement (signed October
7, 1999) marks an important development in relations between U.S. and Japanese antitrust enforcement
authorities, partly becauseof thelong history of tradeand economic tens on between the United Statesand
Japan.®® Findly, the U.S-Brazl Antitrust Agreement (signed October 26, 1999) is the first to include
provisonsfor technical cooperation. It isaso the second agreement, after Israel, with ardatively young
antitrust authority and the first with a developing economy.

Agreements Under the International Antitrust Enforcement Assistance Act (IAEAA)

To addressstatutory limitationson the ability of U.S. antitrustauthorities to request assistancein
obtaining access to and otherwise exchanging confidential information among other things, in 1994,
Congress passed the International Antitrust Enforcement Assistance Act (IAEAA).** Specificdly, the
| AEAA providesthat during the course of civil or criminal investigations U.S. antitrust enforcers can
exchange confidentia information, subject to certain conditions, as described below. In aconcession to
concernsabout protectionsfor businessconfidentia and privilegedinformation raised by businessandlegal

12 The finalization process commenced with publication of the agreement in April 1997 the Federal Register for notice
and comment, pursuant to the IAEAA’ s dictates, and subsequent consideration by the Australian Parliament.

13 Chapter 3 of this Report reviews that record, in particular those disputes where a feature of the U.S. complaint has
centered on the perceived existence of anticompetitive or exclusionary business practices occurring in the Japanese
market that inhibit accessfor U.S. firms.

14 Pub. L. No. 103-438, 108 Stat. 4597, 15 U.S.C. §§ 6200-6212.

vii
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groupsduring hearingson the IAEAA, thelaw specifiesthat its provisonsfor sharing information do not
apply to confidential information obtained in a Hart-Scott-Rodino premerger notification process.™

A preconditiontoenteringintoanagreement under thel AEAA isthat thepotentia partner antitrust
authority be empowered to provide reciprocal assstanceto U.S. antitrust authorities in response to a
amilarly quaified request. Thisextendsto information dready inthe authorities possesson aswell asto
informationthat one authority requestsass stancein obtaining from another jurisdiction. Suchinformation
may be obtained through the use of either voluntary or compulsory means. |mportantly, assistance under
anlAEAA agreement may be provided whether or notthe conduct underlying arequest would constitute
aviolation of the antitrust laws of the requested party.

TheAct requiresthat countriesprovideprotection of confidential and privileged information under
their own laws commensurate with that under U.S. law. Further, nothing in any IAEAA agreement will
compel any person to provide antitrust evidence in violation of any legally applicable right or privilege.

Specific limitations exist on the use that may be made of evidence obtained pursuant to arequest
under an IAEAA agreement, requiring it be used or disclosed only for the purpose and investigation for
whichit wasrequested withtwo exceptions: if theinformationis* essentid to asignificant law enforcement
objective’ andif theauthority providingtheinformation consents; or if theinformation hasbeenmadepublic
through ause-- such asanenforcement proceeding -- consi stent with that for whichit wasrequested under
the IAEAA agreement. These provisons are amilar, in an antitrust-specific environment, to the type of
assgtance that isavailable to U.S. government agenciesin crimina matters (under MLATS, discussed
below) aswell as civil matters.®

In addition, the IAEAA is congtructed around aframework of safeguards for confidential and
privileged materids, as described below in Box 1-C-1. Some of the more significant IAEAA provisons
on confidentiaity are summarized in achart onthefollowing page. The|AEAA is premised onthe notion
that any partner to an | AEAA agreement beauthorized to provide assistance upon arequest fromthe U.S.
antitrust authoritiesand to maintain safeguardsin effect to protect confidential and privileged information.
Atthesametime, thel AEAA enablesU.S. antitrust authoritiesto provideenforcement assistancetoforeign
antitrust enforcement authorities under certain circumstances.t”  The circumstances are no less rigorous

15 Section 5(1) of the IAEAA, 15 U.S.C. §§ 6204(1).

18 |n civil and administrative matters, several federal agencies may request and receive the type of assistance listed
above. Indeed, language in the IAEAA was modeled on that contained in statutory provisions of the U.S. Securities
and Exchange Commission, which form the statutory basis for the numerous SEC enforcement cooperation agreements
with securities authorities around the world.

7 The IAEAA was patterned on legal authority conveyed to the U.S. Securities and Exchange Commission through
which they have entered into an extensive network of information sharing and cooperation agreements, and adapted to
take into consideration certain antitrust-specific concerns. See Testimony of Michag D. Mann, Director, Office of
International Affairs, U.S. Securities and Exchange Commission, before the Subcommittee on Antitrust, Business Rights

viii
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than under existing U.S. law, including pursuant to requests that might be received in connection with
criminal antitrust investigations from MLAT partners.

Mutual Legal Assstance Treatiesfor Usein Criminal Matters: Other Legal Instruments Under
Which Enforcement Cooperation is Available

IAEAA'sareoneamong severd legd instrumentsavailableto facilitate cooperation and exchange
of confidentid matters. In crimind antitrust matters, U.S. antitrust authorities aso may make use of non
antitrust-specific U.S. channd sfor enforcement cooperation through the network of bilateral mutua lega
assgance treatiesin crimind matters (MLATS)™ that the United States has ratified since the mid-1970s.
I ncontrast totheantitrust-specificcooperationagreements, thepartiestotheseM L ATsobligatethemsal ves
to assst one another in avariety of criminal matters -- in many instances, although not aways, including
antitrust crimes such as price-fixing -- by obtaining evidence located in one country for the benefit of the
other country’ slaw enforcement investigation. The Antitrust Division reports positive experiencesusing
MLATS, dthough in mogt instances details of its experiences are not public. Standards for furnishing
information pursuant toan MLAT request requireashowing of particularized need and involve acase-by-
case determination of whether to grant assistancein full or part. Use and disclosure of such information
isgrictly limited to the specific enforcement matter for which information isrequested. All materias not
passed into control of apresiding court in the prosecution must bereturned at the conclusion of the matter.

and Competition, Committee on the Judiciary, United States Senate (August 4, 1994).

8 The United States has also entered into 30 MLATs and has signed at least 21 others that are awaiting ratification by
the U.S. Senate or equivaent approva from the relevant foreign legidature before entering into force. Antitrust
violations are crimina in a number of the countries with which the United States has MLATs and severa of the
jurisdictions with which signed agreements are awaiting ratification. Other countries have their own MLAT networks.

iX
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Box 1-C-1: Safeguardsin IAEAA Agreements
for Confidential and Privileged Information

C U.S. assstance, infull or part, isconditioned upon gpprova on acase-specific bassby theU.S.
Attorney Generd or the U.S. Federd Trade Commission, requiring a determination that the
requesting authority: (1) will satisfy theassurances, termsand conditionsdescribedinthel AEAA
concerning use, disclosure, or permitting the useor disclosure of evidencereceived pursuant to
the request, (i) will make available reciproca assstance; (iii) is capable of complying with the
confidentiality requirementsapplicableunder therelevant IAEAA agreement andwill do so; and
(iv) adetermination that granting the requestis cons stent with the public interest of the United
States, taking into consideration the context of the requested assistance. (Sections 3, 8(a)

C All legally applicable rights or privileges are protected for persons compelled to produce
materids, testimony or statementsin connection with an investigation initiated in responsetoa
reguest under anl AEAA agreement, including protectionsfor confidentia andbusinesssengtive
information in the possession of the U.S. antitrust authorities and reciproca rightsin effect in
foreign antitrust authority’ s jurisdiction. (Sections 3(d), 4(c))

C U.S. antitrust authoritiesare prohibited from disclosng any antitrust evidencereceived under an
IAEAA agreement that would violate such agreement, except that no IAEAA agreement may
prevent the disclosure of such evidence to adefendant in an action or proceeding brought by
ether U.S. antitrust authority for aviolation of any of the Federd lawsif such disclosure would
otherwise be required by Federa law. (Section 8(b))

IAEAA Agreements must contain: “an assurance that the foreign antitrust authority is subject to laws
and proceduresthat are adequate tomaintain securely the confidentidity of antitrust evidence that may
be received under section 2, 3, or 4 and will give protection to antitrust evidence received under
such section that is not less than the protection provided under the laws of the United Sates to
such antitrust evidence’; citations and descri ptions (including enforcement mechanisms and pendties)
of the gpplicable confidentidity lawsin eachjurisdiction; “terms and conditionsthat specificaly require
using, disclosing, or permitting theuseor disclosureof, antitrust evidencerecei ved under suchagreement
or such memorandum only— (1) for the purpose of administering orenforcing theforeign antitrust laws
involved, or (i) with respect to a specified disclosure or use requested by aforeign antitrust authority
and essentid toasignificant law enforcement objective, inaccordance with the prior writtenconsent that
the Attorney Generd or the Commission, asthe case may be, gives after— [making various additional
determinations];” the return of the evidence at the conclusion of an investigation; and automatic
notificationandterminationprovisionsif confidentiality viol ationsoccur. (Section 12) (Emphasi sadded).
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Regional Cooperation Arrangements

In the past few decades, regional organizations have become actively engaged on issues of
competitionlaw and policy. Thegrowthininterest hasasitscorollary, growthintherolethat antitrust laws
areplaying injurisdictionswho are membersof these organizations. Competition policy mattersare also
embodied in at least an elementary manner in multilateral agreements, such as the North American Free
Trade Agreement (NAFTA), and they are the subject of discussion and deliberation in avariety of other
fora.

Asia-Pacific Economic Cooperation

The United States has been akey participant in the Asia-Pacific Economic Cooperation (APEC)
forumsinceitsinceptionin 1993. APEC isaddiberative forum which has asits gods the advancement
of economic cooperation and trade and investment liberdization and facilitation. With the exception of
certain mutual recognition agreementsthat have been devel oped under theaegisof APEC, it hasnot served
asaforumfor thedevel opment of binding agreements. Competition policy isasubstantiveareaof interest
inAPEC. Work inthis area has been undertaken in aseries of annua workshops on competition policy
and deregulation issues held under the aegis of the Committee on Trade and Investment. At their meseting
in September 1999, APEC L eaders endorsed a set of non-binding principles developed by thisworkshop
that are intended to act as “benchmarks’ for member economiesin their efforts to achieve dynamic
competitive markets as well asin their efforts at regulatory reform.

North American Free Trade Agreement

Thereissomerudimentary coverageof competition policy mattersunder the North American Free
Trade Agreement (NAFTA). Specifically, NAFTA’ sChapter 15 containsfour substantivearticles: Article
1501 requires each party to “adopt or maintain measures to proscribe anti-competitive business conduct
and take appropriate action with respect thereto” and requires the parties to cooperate on “issues of
competition law enforcement policy, including mutual legal assistance, notification, consultation and
exchange of information relating to the enforcement of competition lawsin the free trade area.” The
provisionspecificaly excludesdispute settlement for any matter arising under thearticle. Article1502 sets
forth rules regarding official monopolies including requirements of transparency and nondi scriminatory
treatment to the investors, goods or service providers of another party. Similarly, Article 1503 setsforth
rules concerning state enterprises that requires parties to ensure that state enterprises do not act
inconsi stently withother provisionsof theagreement andthat they act inanondi scriminatory fashiontoward
other parties. Article 1504 established a Working Group on Trade and Competition to make

19 « APEC Princi ples to Enhance Competition and Regulatory Reform: Open and Competitive Markets are the Key Drivers
of Economic Efficiency and Consumer Welfare” (1999).
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recommendations on further work as appropriate within five years of entry into force of the Agreement.
While recommendationswere dueinlate 1998, no recommendations have been released as of thiswriting.

Article 15 of NAFTA does not attempt to harmonize procedurd rules nor to articulate general
standards. In1994, the American Bar Association proposed elght framework principlesfor developing the
competition principles of NAFTA and, in an extensve report, atask force of the ABA Antitrust Section
provided an el aboration of how those principlesmight be put into practice.® The NAFTA 1504 Working
Group, however, gpparently did not choose to use the regional agreement to degpen competition policy
across borders.

Assessment of Cooperation Pursuant to Bilateral Agreements and Other International
Arrangements

It appears that cooperation is now occurring on specific enforcement matters and across the
spectrum of civil and crimina cases. Multijurisdictional mergers are one area where this now occurs
regularly. Thisisexamined in consderable detail in Chapter 2 herein. There have dso been severd civil
nonmerger cases that illustrate a new degree of cooperation between U.S. and foreign authorities. For
example, in 1994, the Department of Justice and the European Commission’s European Competition
Directorate (DG-COMP, formerly known asDG-1V) conducted paraldl investigationsof anticompetitive
practices by Microsoft that resulted in asingle, jointly negotiated and coordinated remedy, implemented
by avirtually identica court decreein the U.S. and an undertaking in Europe. According to the U.S.
Department of Justice, this degree of cooperation was possible because Microsoft agreed to waive
confidentiality restrictionsoninformation it had provided to theinvestigating authorities, and the staffson
both sides of the Atlantic consequently were able to coordinate their investigationsto a degree that could
not have been achieved otherwise.?

A casethat isoften referred to asan informal positive comity referral occurred in 1996, wherethe
Department of Justice conducted an investigation of AC Nielsen to determine whether Nielsen offered
customersmorefavorabletermsin countrieswhereNiel sen had market power if those customersasoused
Nielsenin countrieswhereit faced sgnificant competition. The European Commission also investigated
the case, sncemost of the conduct occurred in Europeand had adirect impact on consumersthere. There
was close contact between the staffs of both agencies, indeed the agencies ultimately publicly lauded the
leved of cooperation they achieved: not only as an example of conditiona deference of jurisdiction to the
party most closdy connected to the conduct, but also for their high level of cooperation, which was
enhanced because they were able to exchange confidentia information pursuant to awaiver. Inthis
ingtance, the U.S. Department of Justice closed itsinvestigation when it became clear that it made sense

20 ABA SECTION OF ANTITRUST LAw, THE COMPETITION DIMENSION OF NAFTA (1994).

21 See World Trade Organization, Communication from the United States, Approaches to Promoting Cooperation and
Communication among Members including in the Field of Technical Cooperation, WT/WGTCP/W/116 (April 15, 1999).
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to have DG-COMP take the lead. There have been other such casesthat are matters of public record.?
And, in April 1997, DOJannounced itsfirst positive comity request to the EC under the 1991 agreement.
That caseis discussed in greater detail in Chapter 5.

It istoo early to gauge cooperation under the |AEAA agreements between the United Statesand
Audrdia TheU.S.-Audtrdian agreement providesavehiclefor the signatory authoritiesto request broad
assstancein crimina and civil nonmerger antitrust matters, including exercises of compulsory power to
obtaintestimony and documentaryinformation. Notably, though, becausethe universeof nonmerger cases
involving U.S. and Australian interests is relatively small, this agreements is unlikely to impact the
enforcement landscape significantly.

Over the past decade, U.S. antitrust authorities have benefited from enforcement assistance in
severd crimind cartel matters. TheAntitrust Divisondescribesusng MLATS-- most notably theonewith
Canada?®-- to obtain foreign-located documents and witnesstestimony in connectionwith several different
U.S. investigationsinto internationd cartels. 1t dsoreports recelving assstance in some matters through
informal mechanisms. These experiences are discussed in Chapter 4.

It dso appearsthat competition officialsin anumber of countries are interested in expanding the
number of such bilateral agreements to which they are a party and deepening the range of areas of
coverage, a least with the United States. At ICPAC hearings for example, Canadian, EC and other
officiasindicated their interest in exploring possibilities for MLATs or IAEAA arrangement or other
bilateral arrangements.?

Insum, bilateral antitrust cooperationagreementsappear tobeanimportantinstrument for fostering
cooperation between U.S. and foreign competition authorities. In some instances thisisresulting in
cooperation on specific enforcement matters, while more generdly these instruments are being used to
deepen contacts and communications, which over time appear to be useful and necessary building blocks
to till greater cooperation. Nevertheless, in many respects, at present thebilatera agreementstill remain
limited instruments. Because they do not dter existing law or otherwise expand the powers of antitrust

22 For example, the FTC closed an investigation in 1997 in view of an enforcement action by the Italian Competition

Authority. This was a case involving a production quota maintained by Parma ham producers seen as adversely
affected consumers both in Italy and in export markets, including the United States. The FTC decided to stay its hand
once it became apparent that the Italian investigation was underway and the remedy likely to address FTC concerns.

23 The U.S-CanadaMLAT entered into force in 1990.

24 Some jurisdictions other than the United States have their own active bilateral cooperation agenda. The EU is the most
dramatic example. The European Commission entered into bilateral cooperation agreements with the United States and
Canada (June 1999). Additionally, Australia has been active, signing agreements with the United States and providing
for competition law cooperation in its 1994 agreement with New Zealand and in a bilateral competition assistance
agreement with Taiwan (1996). New Zealand has aso entered into a bilateral Antitrust cooperation agreement with
Taiwan (1997).
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authorities, they do not expand possibilitiesfor thesharing of confidential or privilegedinformationwithout
the provider’s consent, including statutorily protected information, commercialy sengitive or privileged
information, or nonpublic investigatory information. They may not provide a mechanism for resolving
disputesthat continue after the end of consultations. Further, the agreements do not implicate substantive
law nor seek to reach any formal procedural harmonization between the signatory jurisdictions.?

The specific contribution of bilateral instrumentswill hinge on the particular characteristics of the
jurisdictionsthat are entering into them. Bilateral cooperation arrangementsare likely to offer the United
States meaningful assistance on ameatter of enforcement priority for the U.S. In other instances, bilaterd
cooperationarrangementsmay providean opportunity for the United Statesto encouragethe devel opment
of new competition agencies.

2 e generally A. Douglas Meamed, Principal Deputy Assistant Attorney General for Antitrust, U.S. Department of

Justice, An Important First Step: A U.S./Japan Bilateral Antitrust Cooperation Agreement, Address before the Japan Fair
Trade Ingtitute (November 12, 1998) at 6-10.
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