Chapter 3

MULTIJURISDICTIONAL MERGERS:.
RATIONALIZING THE MERGER REVIEW PROCESS
THROUGH TARGETED REFORM

The spread of merger control law hasthe potentid to create significant benefits. Merger review
regimes with advance natification requirements give competition authorities the ability to identify and remedy
potentidly problematic transactions, thereby benefiting consumersand competition. Atthesametime, the
marked increase in the number of jurisdictions possessing merger review regimes rendersit increasingly
likely that international mergers and acquisitions will be reviewed by multiple jurisdictions.

While recognizing the benefits of merger review systems, the Advisory Committee also seesthat
sgnificant and someti mesunnecessary transaction costsmaly beimposed on proposed transactionsthrough
the notificationand review proceduresimplemented by variousjurisdictions. These costsare of particular
concern given that the vast mgority of transactions reviewed by competition authorities are permitted to
proceed with no action, suggesting that the transactions are either competitively benign or beneficial to

society.

I ncong dering theconsequencesof multijurisdictional merger review, the Advisory Committeehas
sought toidentify those problematic practicesemployed by variousjurisdictionsaround theworld, aswell
asthe exemplary practices that others could usefully adopt. The Advisory Committee believes that the
challengesidentified in this chapter can most profitably be addressed by advocating targeted reform in
individual merger control regimes through the promotion of best practices. Broadly speaking, the best
practicesthat the Advisory Committee identifiesin this chapter fall within two maor categories. ensuring
that each jurisdiction’s merger review regime examines only those mergers that have anexus to and the
potentid to create gppreciable anticompetitive effects within that jurisdiction; and ensuring that each
jurisdiction refrains from unduly burdening those transactions during the course of the merger review
process. The Advisory Committee believes that identifying the beneficia and troublesome practices of
variousjurisdictionsprovidesussful comparisonsand ultimately providescountrieswiththeability to select
those practicesthat will enhance their merger review processes while comporting with national legal and
cultural characteristics.

The United States by virtueof itsexperience and devel oped practicescan and should play aleading
rolein the effort toimplement reformsin the internationa arena. Perhaps one of the most effective ways
inwhich the United States can stimulate global reform is through leading by example. It is therefore
important that the United States continue to examine and perfect its own merger review processes. After
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addressing problems within its own borders, the United States is well positioned to advocate that other
jurisdictions make modifications in their merger review systems.

Inthepreviouschapter the Advisory Committeecons dered waysto bridgethedifferencesbetween
systems and to minimize therisk that differing substantive standards employed by reviewing jurisdictions
will lead to diverging evauation on the merits, incompatible or burdensome remedies, and international
friction. This chapter examines those problematic features within merger review systems that heighten
uncertaintyaboutfiling obligationsandreview schedul esand generateunnecessary transactioncosts. Italso
identifies concrete ways in which the United States and other jurisdictions constructively may begin to
addresstheseinternationd chalenges. The chapter first exploresin greater detail both the benefitsand the
challenges presented by the proliferation of merger control regimeswith antitrust notification obligations.
It thenidentifiesspecificpracticesthat requirereform, together withwaysinwhichthe Advisory Committee
believesthat these reforms may be implemented most effectively. Findly, the Advisory Committee
identifies the likely impact of its recommendations in the United States.

Benefits of Antitrust Merger Notification

While mergers frequently lead to significant cost savings and other benefits, they also may be
anticompetitive. Merger review regimes give competition authorities the ability to identify and remedy
potentidly problemati ctransactions, thereby benefiting consumersand competition. TheU.S. Department
of Justice (DOJ) has estimated that its merger review efforts during 1998 saved consumers $4 billion.*
Although the Federal Trade Commission (FTC) does not track total estimated consumer savingsflowing
fromits enforcement efforts, estimates in two specific actions are notable. The FTC estimatesthat it has
saved consumers gpproximatdy $250 million annualy sinceit obtained apreliminary injunction to prevent
two officesupply superstoresfrommergingin1997. Theagency a so estimatesthat it hassaved consumers
another $300 million annualy by blocking two nearly simultaneously proposed mergers in the drug
wholesaing industry in 1998.> Recognizing the benefits created by merger review systems, scores of
jurisdictions around the world have enacted merger control laws within the last decade.

The more established national competition laws, as well as many of those more recently
implemented, includesubstantiveprohibitionson anticompetitive mergers, acquisitions, and joint ventures.
Many of thelawsrequire advance notice of proposed transactions. Infact, commentators havenoted that
“[i]tisnot hyperbolethat perhapsthe greatest U.S. export in the last decade has been the adoption of pre-

1 Department of Justice, Antitrust Division, FY 2000 Congressiona Budget Submission, at 64.

2 FTC v. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 1997); FTC v. Cardina Health, Inc., 12 F. Supp. 2d 34 (D.D.C.
1998)(enjoining the merger of Cardinal Health Inc. with Brunswig Corp. and McKesson Corp. with Amerisource Health

Corp.).
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merger review processes, particul arly in devel oping countries.”® Of themorethan 80jurisdictionscurrently
possessing competition laws, it is estimated that at |east 60 require (or provide for) antitrust merger
notification.* This number undoubtedly will increase as other countries implement competition laws.

Advance noticeisviewed as useful to competition authorities becauseit permitsthem to evduate
and either prohibit or restructure potentially anticompetitive transactions before the transaction is
implemented. In this way, competition authorities avoid the widely acknowledged difficulties that
accompany attempts to restore competition by “unscrambling the eggs’ after alegedly anticompetitive
transactions have been completed. Theexperienceof theU.S. antitrust enforcement agenciesbefore 1976
illustratesthat imposing structural relief after atransaction has been consummated is often difficult, if not
impossible. Attempting to prevent anticompetitive harm by relying on antitrust conduct cases after an
anticompetitive merger has been implemented, according to the U.S. antitrust enforcement agencies, isa
poor substitute for preserving competitive structure in the market in the first place. Even if
postconsummeation remedies were effective, consumers would suffer the harmful effects of the loss of
competition during the interim period before remedies were imposed. Indeed, the stated purpose of the
U.S. Congress in enacting the premerger notification regime embodied in the Hart-Scott-Rodino Act of
1976 (HSR Act or HSR) wasto give the agencies* aneffective mechanism to enjoinillegal mergersbefore
they occur.”®

Reiance on premerger notification systemsto provideadvance notice of proposed transactionsis
based in large part on the recognition that competition authorities have neither the time nor the resources
to monitor al businesstransactionsin an attempt to identify those that pose athreat to competition. Nor
do they have the ability to detect those “midnight mergers’ that are consummeated without public notice.
Moreover, itisnot practica to placethe burden of notification on concerned competitors and consumers.
Rdianceontheseentitiesto provide advancenotice may proveimperfect either because these entitiesmay
not know about transactionsbeforetheir consummation or becausethe transaction costsincurred by these
entitiesin notifying the competition authoritiesmay outwe gh any benefitsobtained by having the proposed
transactions reviewed.

For thesereasons, many jurisdictionsview premerger notification regimesasthemost efficient way
of systematically obtai ningadvancenoti ceof potentia ly anti competitivetransactions. M ost competitionlaw
systems thus require merging parties to notify competition authoritiesof proposed transactions that meet
certain criteriaand to await the competition authorities' review before consummating those transactions.

3 Submission by Michad H. Byowitz and llene Knable Gotts, Wachtell, Lipton, Rosen & Katz, “Rationalizing
International Pre-Merger Review,” ICPAC Hearings (Nov. 4, 1998), at 3 [hereinafter Byowitz and Gotts Submission].

4 Most (approximately 50) merger control regimes provide for mandatory notification before closing, athough some
countries allow for postclosing or voluntary notification combined with the authority of the competition agency to
intervene after consummation of the transaction. Annex 2-C identifies several antitrust merger notification systems.

5 S Rep. No. 94-803, at 72 (1976).
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Partiesto aproposed transaction that meetsthethreshol d filing requirementsof the HSR Act, for example,
must file apremerger notification form with the DOJand FTC and observe a30-day initid waiting period
before consummating the proposed transaction. |If either of the agencies requests additiond information
before the expiration of the initial waiting period, the parties must wait an additional 20 days after
subgtantially complyingwiththerequest for additional information beforegoing forward with the proposed
transaction.®

So that competition authoritiesneed not review each proposed transaction, premerger notification
regimesrequire notificationonly for proposed transactionsthat meet certain criteria.” Becausesubstantive
merger control lawsare concerned with structura restraintsof competition, merger notificationregimesin
the first instance generdly limit notification requirementsto those transactionsthat result in the change of
control by one or more entities over one or more other independent entities.® Most regimesaso generdly
limit their scope by requiring notification only for those transactions deemed large enough to justify the
expenditure of agency resources. In the United States, for example, parties to a merger need not notify
the DOJ or FTC unless the statutory “size of party” and “size of transaction” tests are met.’

Challenges Presented by the Proliferation of Merger Regimes

Whilethe spread of merger control law hasthe potentia to create significant benefits, the growing
tendency of nations to apply their laws to offshore mergers and the sheer volume of law that firms

6 15U.sC. §18a(b)(1)(B) and (e); 16 C.F.R. §803.10(b)(1)-(2). In cash tender offersthe initial waiting period is 15 days.
In several other countries, such as Belgium, closings are not barred unless expressly ordered, but the parties may be
limited from taking “irreversible” measures affecting operations in the jurisdiction.

" One commentator characterizes this feature of premerger notification regimes as the “filter” function. See Andre
Fiebig, Esq., Gardner, Carton & Douglas, “The Limitations Imposed by International Law on the Extraterritorial Reach
of Premerger Control Regimes,” (May 26, 1999), at 5, submitted by Mr. Fiebig for inclusion in the Advisory Committee
record [hereinafter Fiebig Submission].

8 Each jurisdiction has its own definition of when a transaction triggers the application of merger control law. Virtualy
all jurisdictions focus on a change in “control.” However, the boundaries of control often are blurred and vary greatly
among jurisdictions. Merger control laws are presumptively triggered in a number of jurisdictions by monetary,
stockholding or market share thresholds. For example, in Poland and Austria, acquisitions of 25 percent or more are
considered mergers regardiess of whether the minority shareholder may exercise control. Many antitrust regimes also
incorporate a spectrum of control thresholds, where the lower control thresholds may be satisfied by relatively modest
rights or abilities to influence (but not decisively influence) the management of a lega entity. For example, under EC
jurisprudence, this spectrum ranges from “decisive influence” to “influence” to “no influence/passive investment.” See
Barry E. Hawk and Henry L. Huser, “ Controlling” the Shifting Sands: Minority Shareholdings Under EEC Competition
Law, 17 FORDHAM INT'L L.J. 294 (B. Hawk ed., 1994).

9 15U.S.C. §818a.
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undertaking mergers must now consider may beamixed blessng. Asaresult of thisexploson in merger
regulation, merging parties face an array of up to 60 merger regimes that require, among other things:'°

C Knowledge of and compliance with complex filing rules.
C Completion of an array of forms in accordance with various national requirements.
C Payment of substantia feesto thereviewing authorities (often designed to subsidizethe operation

of government agencies).
C Knowledge of and compliance with review schedules and waiting periods.

Although no comprehensive data are available that quantify the overdl public and private costs
impaosed by compliancewith multijurisdictiona merger notificationand review requirements, theresponses
of firms and their advisorsto ICPAC outreach efforts suggest that these costs are sizeable.™* According
to those responses, one sgnificant category of costsimposed on internationa mergersresultsfrom having
toascertainpotentia notificationobligationsinliterally dozensof separatej uri sdictions. Determiningwhether
merger control regulations exist in al potentidly affected jurisdictionsisin itself a daunting task, asis
determiningwhether thedisparatejuri sdictiond threshol dsfor merger notificationinthesevariouscountries
aremet. Many jurisdictions filing requirementsarevague, subjective, or difficult to interpret. Perhapsthe
biggest culpritinthiscategory concernsnatificationthresholdsbased on market sharetests, which currently
are employed by many jurisdictions (though not the United States). Mistakes may be costly: severd
jurigdictions, including the United States and the European Commission (EC), impose finesfor fallureto
notify a reportable transaction.?

A second Sgnificant category of cogtsresultsfrom having to file multiple merger natifications. Many
of the forms used in various jurisdictions require the submission of extensive information about markets
competitors, customers and suppliers, and entry conditions in each of the markets in which the merging
parties operates. Thisinformation isrequired even for transactions those pose few or no competition
issues. Insomecasss, filingsmust bemadein countries having no reasonablebasisfor exerting jurisdiction

10 see Byowitz and Gotts Submission, at 3-5.

1 see 3 William Rowley, QC and A. Neil Campbell, Multi-jurisdictional Merger Review -- Is It Time for A Common Form
Filing Treaty? in PoLicy DIRECTIONS FOR GLOBAL MERGER REVIEW: A SPECIAL REPORT BY THE GLOBAL FORUM FOR
COMPETITION AND TRADE PoLicy, at 9 (1999), submitted by the authors for inclusion in the Advisory Committee record
[hereinafter Rowley and Campbell Submission].

12 Many other jurisdictions aso impose fines for failure to comply with notification requirements, some of these are:
Argentina (1 million pesos per day); Brazil (R$55,000 to R$5.5 million); Japan (up to Yen 2 million); Poland (1 percent of
an undertaking' s average monthly revenue); Taiwan (NT$100,000 to NT$1 million). Additiona penalties may be imposed
for closing without clearance. See Getting the Deal Through: The International Regulation of Mergers and Joint
Ventures, GLoBAL COMPETITION REVIEW (2000).
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over atransaction. Numerous premerger notification regimesset reporting thresholds at exceedingly low
levelsor requirencatification of transactionsthat |ack any appreciablenexusto theeconomy of thereviewing
juridictions. Precise statistics regarding the percentage of proposed transactions that ultimately are
reviewed by multiple jurisdictions are not available. Anecdotal evidence collected by the Advisory
Committeeindicates, however, that itisnot unheard of for merging partiestofilenotificationswithadozen
or more jurisdictions.®

Direct costs of compliance include attorneys fees, filing fees, and document production costs.
Companies frequently must retain locad counsd in amultiplicity of jurisdictions to obtain guidance on
whether the proposed transaction is subject to notification requirements and on how to comply with
premerger filing requirements, atask complicated by thefact that, in many jurisdictions, few attorneys may
be experienced in competition law. As one submission to ICPAC observed, “loca counsel must be
retained to guide the parties through the complexities of the individual antitrust regimes and obtain the
approval of thelocal antitrust authorities. Oftenthelawsinaparticular jurisdiction, includingthelr standards
for filing, areambiguous, or theformsthat must be submitted to the reviewing authoritiesare complex and
call for detailed local information, requiring the active intervention of local counsel.”**

Annex 3-A identifies the filing feesimposed by severd jurisdictions and shows how quickly they
mount when multiplejurisdictionsareinvolved. The United States, for example, requires each acquiring
party to pay a US$45,000 filing fee; filing fees in the United States totaled $195 million in fiscal year
1999.> Similarly, Canadain November 1997 introduced afiling fee of Cdn$25,000for each prenctifiable
transaction and request for an Advance Ruling Certificate.® Although filing fees may account for only a
tiny fractionof thetotal cost of alargetransaction, multiplefilingfeesmay imposereatively sgnificant costs
on smaller transactions.

Multijurisdictional merger review aso imposes indirect and difficult-to-quantify costs that may
exceed thedirect costsidentified above. Theseindirect costsinclude, for example, thedrain on executives
time and productivity. One observer notes that:

13 e, e.g., Submission by the U.S. Council for International Business, ICPAC Hearings (Apr. 22, 1999), at 4 [hereinafter
USCIB Submission] (“Presently, it is not unheard of that a multinational corporation with a proposed merger would be
required to filein 20 or 30 jurisdictions.”).

14 James B. Kobak, Jr., and Anthony M. D’ lorio, Hughes Hubbard & Reed LLP, The High Cost of Cross-Border Merger
Reviews in THE GLOBAL ECONOMY AT THE TURN OF THE CENTURY, VOL. Il INTERNATIONAL TRADE, at 717, 720 (Gulser
Meric and Susan E.W. Nichols eds. 1998) submitted by Mr. Kobak for inclusion in the Advisory Committee record
[hereinafter Kobak Submission].

15 U.s. DOJ Premerger Office.

16 Competition Bureau Fee Charging Policy, CANADA GAZETTE, PART I, VoL. 131, No. 44, at 3,446 (Nov. 1, 1997).
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Executives time and productivity lost due to a protracted investigation (or series of
investigations) takes a heavy toll on the partiesto the transaction. In each jurisdiction
wheresomeform of complianceisrequired, senior officers of the companiesinvolved will
haveto spend many hoursconducting, coordinating, and supervisingthesearchfor financial
and market information that will haveto be producedto each of the regulating authorities
involved. Thesenior officerswill dsolikdly haveto makethemsavesavailableto counsd
and to the authorities for interviews and other information gathering activities, which distract
the senior officers from the business of the firm.’

The same observer notes that the “loss to the company of the executives' time and productivity will
compound with each follow up request propounded by the regulating authorities.”*®

Other intangible costs arise from the delays that may be engendered by the review processin a
number of jurisdictions. Delaysimposed on proposed transactions result from the lack of strict deadlines
and lengthy review periods. At the extreme, the merging parties may abandon the transaction. Mergers
areadmog dwaystime sengtive; delays may provefatd to atransaction, particularly if it relatesto ahigh-
technol ogy industry, such as e ectronics, computers, or software, with avery short lifecycle. Inaddition,
ddlay breedsuncertainty inproduct, 1abor, and capital markets, enabling competitorstoraid cusomersand
staff.

Ddays dso create lost opportunity costs. For example, “[d]uring thetimethat deds are delayed,
the partiesto atransactionlosethesavings, efficienciesand synergies (assuming thereareany) that induced
their respective business decisons to do the ded in the first place, and the economy is denied whatever
competitive benefitswoul d result.”?® One | CPA C hearing participant testified that heisaware of amerger
where the annud efficiencies exceed abillion dollars. “This particular merger will take at least ayear to

17 Kobak Submission, at 721-22. The parties to the Halliburton/Dresser transaction estimate that they spent
approximately $3.5 million to comply with notification and investigation requirements in the six jurisdictions where
notification was required (Australia, Brazil, Canada, the EU, Mexico, and the United States). In addition, company
officials spent a great amount of time compiling requested data and preparing for and undergoing formal depositions.
The United States deposed 12 executives, and informal interviews were conducted with a few key executives by the
authorities in Mexico and the EU. The EU also conducted a site visit. Submission by Lester L. Coleman, Executive Vice
President and General Counsdl, in response to Advisory Committee Multijurisdictional Merger Review Case Study
guestionnaire regarding the Halliburton/Dresser transaction (March 9, 1999) [hereinafter Coleman Submission].

18 K obak Submission, at 722.

19 submission of Barry Hawk, Skadden, Arps, Slate, Meagher & Flom, “Reforming Merger Control to Reduce

Transaction Costs,” ICPAC Hearings (Nov. 3, 1998), at 12-13 [hereinafter Hawk Submission)].

20 Joe Sims and Deborah P. Herman, The Effect of Twenty Years of Hart-Scott-Rodino on Merger Practice: A Case Study
in the Law of Unintended Consequences Applied to Antitrust Legislation, 65 ANTITRUST L.J. 865, 885-86 (1997).
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clear, andthat’ sonemerger out of aworld of mergers.”?* Other opportunity costsmay includetheinability
of theindividual partiesto accept businessthat themerged entity would have beenwel | positioned to accept
because of the anticipated synergies realized from combining their operations.

Despitetheseesca ating costs, the Advisory Committeewaspresented with no evidencesuggesting
that transaction costs associ ated with multijurisdictiona merger review have dowed the pace of the global
economy.? However, somel CPA C hearing participants cauti oned that as more and more countriesadopt
competitionlaws, transactioncostsincurred by globa firmstend toincrease, creating the danger that those
costs could “cancel out the efficiency gains that one would expect from the globalization process.”?

Rationalizing the Merger Review Processin Light of Globalization

After looking a the transaction cogs that result from multijurisdictiond merger review, the Advisory
Committee consdered whether they are merdly costs of doing businessin multiplejurisdictionsor whether
they are excessive and could be minimized while till ensuring that enforcers have the tools necessary to
identify and remedy anticompetitive transactions. In the Advisory Committee’s view, many of the
transaction costs imposed by merger regimes are rationally related to the efficient review of
transactions that have the potential to create appreciable anticompetitive effects within the
reviewing jurisdiction and therefore should be taken in stride by companies as a cost of doing

21 Testimony of J. William Rowley, McMillan Binch, ICPAC Hearings (Nov. 3, 1998), at 145. A company representative
estimated that clearing antitrust regulatory hurdles in eight jurisdictions cost British Telecommunications PLC an
estimated $100 million in lost efficiencies during each month that the British TelecommunicationsMCI
Telecommunications Corp. transaction could not be closed. Statement of Tim Cowen, BT Group Lega Services, at the
Fordham Corporate Law Institute (Oct. 22 & 23, 1998).

22 Hawk Submission, at 14. But see Presentation by Members of the International Antitrust Law Committee of the
Section of International Law and Practice, ICPAC Hearings (April 22, 1999), a 4 [hereinafter Members of ABA Int’|
Antitrust L. Comm. Submission](contending that the U.S. merger review system imposes substantial costs both in money
and management time, and therefore can and does chill some foreign transactions and cause the structuring of others
to exclude U.S. operations). Of course, some deals may exclude U.S. operations because of potential antitrust concerns
and vigorous U.S. enforcement.

23 Statement of Frédéric Jenny, Vice President, Conseil de la Concurrence, ICPAC Hearings (Nov. 2, 1998), at 58; see also
Testimony of Luis de Guindos Jurado, Director General de Politica Economica y Defensa de la Competencia, ICPAC
Hearings (Nov. 2, 1998), at 100 (“mega-mergers must be regarded as alogical consequence of a whole range of factors,
and, importantly, as a symptom of market dynamism in pursuit of ever greater efficiency. Of course, the competition
authorities must be aert to the possible creation or enforcement of dominant positions as a result of such operations,
and cooperation between competition authorities must be welcomed as a useful and necessary means to this end.
Nevertheless, we must also take care to avoid any kind of intervention that could deter market dynamism or prevent firms
from improving their economic efficiency. Otherwise, there is a very real risk that we as competition authorities could
actually impair economic growth and damage consumer welfare.”); see also Byowitz and Gotts Submission, at 3
(“continued globalization through mergers and acquisitions should not be discouraged or inappropriately taxed by
national competition review processes. Instead, the merger wave should be encouraged, and the international merger
review process simplified and rationalized”).
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business. At the sametime, the Advisory Committeeis of the view that while antitrust merger control
regimes havethe potentia to create benefitsfor society, those same notification and review processesalso
imposes gnificant transaction costsoninternationd transactions. Itisthereforeimportant tofocusonthose
unnecessary and burdensome costs that have little or no relationship to antitrust enforcement goals.

Thesecostsareof particular concernwhenit isrecogni zed that the mgority of thetransactionsthat
arereviewed by competition authorities are permitted to proceed with no enforcement action, suggesting
that those transactions are efficiency enhancing or competitively benign. Indeed, statistics for several
jurigdictions, including the United States, indicate that only asmall percentage (generdly rangingfrom1to
5 percent) of dl notified mergersultimately areeither prohibited or restructured by competition authorities
(Box 3-A). Thisevidence leads the Advisory Committee to conclude that the growing incidence of
multijurisdictional merger reviews is imposing unnecessary transaction costs in a large number of
transactions that present little, if any, actual competitive concern.
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Box 3-A: Merger Challenge Rate

Australia: In1997-98 the Australian Competitionand Consumer Commission considered 176 mergers
and joint ventures of which it objected only to 8 (5 percent). Australian Competition & Consumer
Commission Annua Report 1997-98.

Brazil: From June of 1998 to September of 1998, only 2 of the 48 notified transactions (4 percent)
were not approved outright. From May of 1996 to May of 1998, all but 17 of the 104 notified
transactions were approved without any condition. Cade.

Canada: During thefiscd year ending March 31, 1999, the Canadian Competition Bureau received
notification of 192 transactions (an additiona 222 requests were madefor advance ruling certificates).
Of the examinations concluded during theyear, al but 5 were gpproved outright. Annua Report of the
Commissioner of Competition (1999).

European Commission: According to the EC, only 14 transactions out of 292 notifications (lessthan
5 percent) in 1999 were challenged or subjected to a second-phase investigation. In response to
concerns expressed by the European Commission, an additiond 19 transactions (approximately 6.5
percent) were cleared subject to undertakings accepted during the first phase of investigation.

Japan: In 1998, no formal measures were taken againgt the 3,813 notified mergers and acquisitions,
although at least two transactions (less than 1 percent) were revised in response to concerns raised
during prenatification consultation (others may have been abandoned or revised during prenotification
consultation). Annua Report on Competition Policy in Japan. Notably, the thresholds were revised
effective January 1, 1999, and are expected to capture approximately 200 transactions annually.

Taiwan: Of the 1,045 notified casesthat were concluded in 1999, dl but 13 (Iessthan 2 percent) were
approved. Taiwan Fair Trade Statistics.

United Kingdom: The Office of Fair Trading in the United Kingdom examined 425 transactionsin
1998, of which only 8 (Iessthan 2 percent) were referred to the M onopoliesand Mergers Commission
(MMC) forfurther investigation. Undertakingswereacceptedinan additiond three(lessthan 1 percent)
in lieu of areference to the MMC (others may have been abandoned in response to confidential
guidance). Director Genera’s Annual Report to the DTI.

United States. Of the 4,679 transactions notified during the fisca year ending September 30, 1999,
requests for additional information were issued in 113 (2.4 percent), and only 76 transactions (1.6
percent) resulted in enforcement actions. U.S. DOJ Premerger Office.
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To preserve the benefits of merger review while easing unnecessary burdens on international
transactions, the Advisory Committeeconcludesthat inthefirst instance each jurisdiction should take steps
to ensure that it casts its merger review “net” only as broadly as necessary to identify potentially
problematic transactions. Once a transaction has come under the merger review net of a particular
jurisdiction, moreover, theAdvisory Committeeconcludesthat jurisdi ctionsshoul densurethat unnecessary
burdens are not imposed on that transaction.

To achieve these goals, the Advisory Committee recommends severd “best practices’ designed
to rationalize the application of merger review procedures.®* Having considered problematic practicesin
variousjurisdictionsaround theworld, the Advisory Committee recommendsthefollowing approachesto
remedy those ills, which are discussed later in this chapter:

C Indesigningtheir merger review systems, jurisdictionsshoul d seek toreview only thosetransactions
that have a nexus to and that pose the threat of appreciable anticompetitive effects within the
reviewing jurisdiction. Tothisend, threshold filing requirements should be designed to screen out
mergersthat lack anexusto thereviewingjurisdiction. Inaddition, notification thresholds should
beset at |evel sdesi gned to screen out transactionsunlikely to generate appreci abl e anticompetitive
effectswithinthejurisdiction. Additional stepsthat can betaken to eiminate unnecessary burdens
on merging parties during this stage include establishing objectively based notification thresholds
and ensuring their transparency.

C Once a proposed transaction falls within the merger review system of a given jurisdiction, that
jurisdiction should avoid imposing unnecessary costs on the transaction. To thisend, premerger
notification and review should occur within atwo-stage process designed to enable enforcement

24 Advisory Committee Member Eleanor M. Fox suggests another approach to facilitate efficient coordination of filings
and reduce the burden on parties of multiple notifications. She proposes a common clearinghouse for premerger
notification by firms that elect to opt into such a system. One way to achieve this would be to permit the merging parties
to file with a disinterested clearinghouse center on the day of the first filing. Alternatively, if the first filing isin a mature
antitrust jurisdiction and covers international markets where all or most of the impacts would occur, al interested nations
would be bound to accept the first filing as their first and basic information about the merger. The notified center or
jurisdiction would announce the filing to member nations (or to interested or potentialy interested nations). The
recipient agencies would be bound to use the information only for merger review. Any country receiving the
announcement that believes its system requires notification of the transaction could request a copy of the notification.
A copy of this request would go to the merging parties who could contest the jurisdiction of a requesting country before
the filing is sent to that country.

Although other members found merit in the proposal, it was noted that a number of issues needed to be resolved. For
example, sufficient information would have to be produced in the initial filing to enable al potentialy affected
jurisdictions to determine whether a notification obligation is triggered and whether a jurisdiction has an enforcement
interest in the transaction. It was noted that this business information is confidential and is not in the public domain.
A clearinghouse system would require the broad dissemination of this confidential information to jurisdictions with
varying degrees and capabilities of assuring adequate protection.
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agenciestoidentify and focusontransactionsthat rai secompetitiveissueswhilealowing thosethat
present none to proceed expeditioudly.

C  Thisgoa can beaccomplished by adopting reasonable deadlines and time framesfor review.
Jurisdictionsshould striveto clear nonproblemati c transactionswithin a30-day or one-month
timeframefollowing notification. Inaddition, jurisdictions should seek to rationdize review
periods by harmonizing rules pertaining to when premerger filings can (or must) be made.
Findly, merger review periods should not be open ended and more deadlines should be
employed during second-stage review processes so as to provide greater certainty to the
merging parties.

C Toensurethat transactionsthat trigger notification obligations are not faced with excessve
information requirements, while at the same time ensuring that competition authorities have
sufficient information to identify competitively senstive transactions, the initial notification
should require the minimum amount of information necessary to make a preliminary
determination of whether atransaction raises competition issues sufficient to warrant further
review. Mechanisms aso should be established to narrow the legal and factua issues
presented by each proposed transaction early in the merger review process.

The Advisory Committee believes that these recommendations represent redistic goals that can
reduce costson internationa transactionswithout reducing the efficacy of the enforcementagencies. The
Aadvisory Committeebdlievesitisintheinterest of the United Statesand other jurisdictionsto examinetheir
own merger review processes and undertake reform efforts, where necessary, targeted at minimizing the
burdens associated with merger review. In particular, one additional area warranting consideration is
overlapping decisonmaking power for competition policy within jurisdictions. This feature of merger
review systemsmay hinder theability of nationa governmentsto establish common policiesand procedures
within their own borders, and as a result, with their foreign counterparts.

TARGETED REFORM: CASTING THE MERGER REVIEW NET APPROPRIATELY
Variousjurisdictionsthat rely on exceedingly low notification thresholds or that requireafilingin

the absence of any appreciable domestic effects impose sgnificant costs on transactions that are unlikely
to generate gppreciable anticompetitive effects within the reviewing jurisdictions.® Thus, international

25 |n addition to imposing unnecessary transaction costs on proposed transactions premerger notification regimes that
rely on thresholds of this nature may violate customary principles of international law. The Advisory Committee
requested input from the private bar on whether the extraterritorial extension of jurisdiction in these cases potentially
infringes international law. This input suggests that international law requires a nexus between the state and the act,
person, or property being regulated. In the context of economic regulation, a significant detrimental effect (on
competition, for example) within a state generally will justify the extraterritorial extension of jurisdiction by that state.
Because the exercise of jurisdiction in these instances may interfere with the sovereignty of other states, however, the
international law principle of proportionality requires that the regulation be necessary to achieve the legitimate goal of
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transactions are burdened, but concomitant benefits are not necessarily created. To complicate matters,
many jurisdictions’ filing requirements are vague, subjective, or difficult to interpret.

Using Natification Thresholdsto Screen Out Mergers That Are Unlikely to Have Appreciable
Anticompetitive Effects Within the Reviewing Jurisdiction

Severd best practices can be employed to rationdize threshold tests for notification to reduce
unnecessary transaction costs without significantly reducing the public benefit created by advance
notification. Firgt, in establishing its premerger notification thresholds, each jurisdiction should seek to
screen out mergersthat are unlikely to generate gppreciable anticompetitive effects within the reviewing
juridiction. Thisgod can be accomplished by implementing threshold tests that include an gppreciable
nexusto the economy of thejurisdiction, such astransaction-related sales or assetsin thejurisdiction, and
that are set at only asbroad asnecessary to requirethereporting of transactionsthat may havethe potential
to cause appreciable anticompetitive effects within the jurisdiction. These thresholds also should be
objectively based and transparent.

Because natification thresholds are established by statute in many jurisdictions, revisions would
require legidative action. Thus, it is recognized that the proposed reforms pertaining to notification
thresholdslikely cannot be accomplished intheshort run. Inthemeantime, jurisdictionsshould ensurethat
transparency exists, with respect to their merger regimes generally, but should focus particularly on
clarifying the manner in which those thresholds should be applied and providing information on how to
comply with premerger filing requirements.

Nexus to the Jurisdiction

The Advisory Committee recognizes that transactions between firms with international
operations can create anticompetitive effects in multiple countries. Thus, the Advisory Committee
acknowledges that the reporting of foreign and domestic transactions is necessary and appropriate
so long as those transactions possess an appreciable nexus to thereviewing jurisdictions. However,
numerous;urisdictionsrequirenotification of transactionsintheabsenceof any appreciabledomestic effect.
In delineating their sphere of gpplication, few (if any) premerger notification regimesrely expresdy onthe
potentia for proposed transactions to create anticompetitive effects. Rather, most jurisdictions rely on
surrogate criteriasuch as sales volume, asset values, or market shares to determine the reach of their
premerger notification regimes. Relianceon surrogate criteriaisunderstandable, giventhe subjectivity that

the law and further be restricted to means which are least likely to interfere with the sovereignty of other states. See
Fiebig Submission. As described later, using notification thresholds that require an appreciable (and objectively based)
nexus to the economy of the reviewing jurisdiction would encroach less on the sovereignty of the states where the
parties are located and reduce uncertainty surrounding the level of local contacts necessary to trigger a notification
obligation. This suggests that reliance on worldwide figures or potential effects in themselves is not a sufficient basis
of jurisdiction under principles of international law for a state to compel compliance with the premerger control regime.
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necessarily isinvolved in determining whether a proposed transaction poses harm to competition and
thereforewhether apremerger notification filing isrequired. The use of these proxies may be problematic,
however, when they are not tailored to identify transactions that may cause appreciable anticompetitive
effects within a given jurisdiction.

Specificdly, severd jurisdictions premise their notification threshold tests on worldwide figures,
including worldwidesalesvolumesor worldwideasset vaues. Relianceby apremerger notificationregime
on thresholds of this nature crestes the possibility that a transaction with no reasonable likelihood of
generating any effect withinajurisdictionstill may berequired tomakeapremerger filinginthat jurisdiction.
This possihility exists even if the premerger notification regime requires that a certain volume of salesbe
made in the territory of that country.

One example of this problematic practice can be found in the “effects test” employed by some
jurigdictions, under which any transaction with the potential to generate effectswithin ajurisdiction may be
subject to premerger notification requirementsinthat jurisdiction. For example, before theimplementation
of amendments that became effective on January 1, 1999, Germany required premerger notification if a
transactioninvolved oneparty with annual worl dwidesa esof morethan DM 2 hillion (approximately $1.06
billion), or two or more partieswith annua worldwide sal esof morethan DM 1 billion (gpproximatdy $530
million), whenever the transaction had any potential effect in Germany.?

Under the new German law, notification is not required unless the proposed transaction satisfies
requirements with respect to both worldwide and German sales figures. The addition of the German
turnover thresholdmakesitmorelikely that transactionscaptured withinthemerger review regimewill have
at least somenexusto Germany; the problemisnot entirely eliminated, however, becausetransactionsmay
still be notifiable notwithstanding the fact that one party has no (or de minimis) salesin Germany.?” A
number of other jurisdictions fill employ variants of the effects test to assert jurisdiction and impose

%6 Similar rules applied under the Austrian merger statute until the Austrian Supreme Court ruled that Austrian turnover
is to be considered. Submission by the American Bar Association Section of Antitrust Law, “Report on
Multijurisdictional Merger Review Issues,” ICPAC Hearings (May 17, 1999), at 7-9 [hereinafter ABA Antitrust Section
Multijurisdictional Merger Review Submission].

27 Specifically, a premerger notification filing is required if the merging parties aggregate worldwide turnover exceeds
DM1 billion (approximately $530 million) and at least one of the parties has sales in Germany of more than DM50 million
(approximately $26.5 million)(conversion rates as of June 1999). The German FCO issued a notice interpreting the term
“domestic effects,” which provides guidance to merging parties. However, uncertainty remains, and a filing still may be
triggered in cases where the target has no sales in Germany. For example, the notice provides that domestic effects are
assumed to be present if it is likely that goods will be supplied to Germany as a result of the merger, the merger will
enhance the know-how of a participant undertaking that operates in Germany, industrial property rights will accrue or
the financia strength of the participating undertaking that operates in Germany will be strengthened. See notice at
<http://www.bundeskartellamt.de/merkblatt_inlandsauswirkung__.html>.
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premerger notification requirements.® Box 3-A identifies several jurisdictions that rely on worldwide
figures to assert jurisdiction over proposed transactions.?

In addition to capturing transactions with no reasonable likelihood of anticompetitive effects,
threshol ds based on worldwide figures generate significant uncertainty about when contactsin aforeign
jurisdiction (particularly inEastern Europeanjurisdictions) risetotheleve of “ domestic effects’ triggering
application of ajurisdiction’s merger control law.* Even local counsel remain uncertain as to how to
interpret domestic effectsin somejurisdictions® Input received from thelegal community isthat antitrust
notifications may be made merdly out of an abundance of cautionin jurisdictionswhere arguably thereare
no (or de minimis) local effects.

28 See ABA Antitrust Section Multijurisdictional Merger Review Submission, at 8-9; Testimony of Stephen D. Bolerjack,
Counsel, Antitrust and Trade Regulation, Ford Motor Company, on behalf of the National Association of Manufacturers,
ICPAC Hearings (Apr. 22, 1999), at 2-3 [hereinafter NAM Submission]. In addition, the European Commission asserts
jurisdiction under the EC Merger Regulation (ECMR) whether or not a transaction will have an effect on trade in the EU.
See Jonathan Faull, Director, Directorate Genera for Competition (DG 1V), European Commission, International Antitrust
Takes Flight: a Review of the Jurisdictional and Substantive Law Conflicts in the Boeing/McDonnell Douglas Merger,
Outline of remarks before the American Bar Ass'n Int'| Antitrust Committee Spring 1998 Meeting (Apr. 2, 1998), at 8.
In his remarks, Director Faull questions whether insistence on notification under the ECMR of a transaction that meets
the thresholds but lacks sufficient connection with the EU is contrary to international law.

29 This list does not purport to be comprehensive nor does it identify those jurisdictions, such as Germany and the EU,
where unrelated local sales (of the acquiring parties, for example) are sufficient to trigger a notification obligation. The
information contained on this list and other lists or descriptions throughout the chapter regarding the rules and
regulations in the various jurisdictions with merger control are based on available information; to determine notification
obligations and filing rules and procedures, local counsel should be consulted rather than relying on the summary
descriptions contained herein.

30 e e.g., Submission by Lawrence W. Keeshan, PricewaterhouseCoopers LLP, Genera Counsdl, in response to
Advisory Committee Multijurisdictional Merger Review Case Study questionnaire re the Pricewaterhouse/Coopers
transaction, at 6-7 (Aug. 20, 1999) [hereinafter Keeshan Submission re the Pricewaterhouse/Coopers transaction]
(determining whether notification would be required in any Eastern European country was generally very difficult based
in part on the lack of any applicable precedents to determine the scope of the government’s premerger authority under
comparatively new regulatory regimes); USCIB Submission, at 5 (“businesses that need to file in multiple jurisdictions
find it difficult and frustrating to locate reliable information regarding how and when to file in each jurisdiction™).

31 Advice of local counsel -- both on the interpretation of newly promulgated laws and regulations and on the proper
application of existing laws and regulations -- may be inconsistent from transaction to transaction. Attempting to seek
guidance from local competition authorities poses risk, as well. Officias may take months to respond to inquiries, for
example. In addition, competition authorities seeking to increase their authority may be reluctant to advise that no filing
is required. In some jurisdictions, the staff may not be well trained or well paid, or may receive additional compensation
based on the number of filings made. For example, in Romania a government decision established a fund into which a
portion of the taxes collected from notifications and other activities under the competition law are contributed and from
which employees from the antitrust authority are awarded bonuses. This system creates incentives for officias to take
the position that a merger should be notified to and approved by the antitrust authority for reasons unrelated to proper
application of the competition law.
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To diminateunnecessary filings, notification should not berequiredin any jurisdiction based solely
on potential domestic effects or local business activity unless such effects or activity exceeds some
gopreciable standard as measured, for example, by reference to the target’ s loca activities, such asloca
salesor assets® The Advisory Committee therefore recommends that the international community
advocate that each jurisdiction review its notification thresholds to ensure that they incorporate an
gppreciable and objectively based nexus to the economy of the jurisdiction. Thiswould screen out many
transactions wherethere areno appreci able competitive effectsin thejurisdiction and minimize uncertainty
regarding thelevd of local contacts necessary to trigger anotification obligation, especidly asto “foreign-
to-foreign” transactions.

I nrevisingnotificationthreshol ds, jurisdictionscanl ook tothosepremerger notificationregimesthat
are designed toidentify only transactionswith an gppreciable nexusto thejurisdiction. Positive examples
in this regard include:

C Canada(to trigger anotification obligation the target company must carry on an operating
business in Canada coupled with Canadian assets/sales tests);

C Sweden(dtatuteasinterpreted by the Swedish authority requiresan“ acquisition of aSwedish
business’ with non de minimis sales and a Swedish subsidiary, affiliate, employees or sales
organization); and

C the United States (foreign transaction exemptions based on U.S. assets and/or sales of
target).>®

82 Perhaps the most obvious effective dternative (or supplement) to sales volumes as a criterion for delineating the
scope of a premerger notification regime is reliance on market shares. However, as described later, market share tests
are even more troublesome because of their inherent subjectivity and the uncertainty they generate.

33 ABA Antitrust Section Multijurisdictional Merger Review Submission, at 9.
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Box 3-B: Notification Obligations Triggered by Worldwide Sales and/or Asset Values

Albania

Argentina

Brazil

Croatia

Estonia

Ireland

Lithuania

Poland

Romania

Slovakia

S. Korea

Notification obligation triggered if the assets of one of the parties exceed Leks 50 million
(approximately $363,958) or the combined firms assets exceed Leks 200 million
(approximately $1.5 million).

Notification obligation triggered if the parties combined worldwide turnover exceeds  Arg.
Pesos 2.5 hillion (approximately $2.5 billion).

Notification obligation triggered if any of the parties has total worldwide sales exceeding
R$400 million (approximately $222.4 million).

Notification obligation triggered by combined worldwide turnover of 700 million Kuna
(approximately $98.3 million) or two or more parties have worldwide turnover of 90 million
Kuna (approximately $12.6 million).

Notification obligation triggered by combined worldwide turnover of 100 million Kroons
(approximately $6.81million).

Notification required in any transaction involving two or more parties with worldwide assets
of a least IR10 million (approximately $13.5 million) or worldwide turnover of at least IR™
20 million (approximately $27.06 million) whenever either party carrieson businessin Ireland.

Notification obligation triggered by combined turnover in excess of LTL 30 million
(approximately $7.5 million) and two or more partieswith turnover in excessof LTL 5 million
(approximately $1.25 million).

Notification obligation triggered by combined worldwide turnover of ECU 25 million
(approximately $26.64 million) or worldwide value of the assets acquired of ECU 5
million (approximately $5.33 million).

Notification obligation triggered by combined worldwide turnover of ROL 25 billion
(approximately $1.6 million).

Notification obligation triggered by combined worldwide turnover of at least 300 million
Slovak crowns (approximately $7.25 million) and at least 2 of the parties each have
worldwide turnover of 100 million Slovak crowns (approximately $2.4 million).

Notification obligation triggered if parties combined worldwide turnover or asset value
exceeds Korean won 100 billion (approximately $84.1 million).

Conversion rates are year end average 1999. This list does not include aternative threshold tests. For example, in
Brazil if none of the parties have worldwide sales exceeding R$400 million, a notification obligation till may be
triggered if the parties meet the aternative market share test.
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Appreciable Anticompetitive Effects within the Reviewing Jurisdiction

Numerouspremerger notificationregimesa so cast their merger review netsoverbroadly by relying
on exceedingly low natification thresholds. As data shown in Box 3-A suggests, the vast mgjority of
mergersreviewed under merger notification regimesarefound not to offend thelaw. Thefew mergersthat
areether prohibited or restructuredindicatethat the establishment of low notification thresholdsresultsin
capturing in the merger review net many more transactions than necessary to achieve merger review
objectives.

A number of jurisdictions recently have enacted laws with thresholds so low that acquisitions
unlikely to have any appreciable effect on competition still must be notified. In other countries with
longstanding laws, this problem may betheresult of afailureto adjust notification thresholdstoreflect the
effectsof inflation or increasesin the value of companies asmeasured by stock market valuation. Infact,
jurisdictionsgenerdly do notindex their premerger notificationthresholdstoinflation ratesor sock market
indices. Italy isoneofthefew jurisdictionsthat doesincreaseitsthreshol dsannualy to account for inflation.
In countries that do not employ indexing measures, an ever-increasing proportion of mergers becomes
reportable.

Inthe United States, for example, premerger notification threshol ds have not been adjusted since
enactment of the HSR Act in 1976. Data provided by business groups and the private bar indicate that
since 1976, sock market valuations of companies and their assets have increased dramatically; because
the reporting threshol ds have remained unchanged, an increasing proportion of transactions come under
the merger review net. For 1997, the filing thresholds captured transactions that would be valued, in
constant 1976 dollars, at approximately $5 million between parties with total sales and assets of
gpproximatey $35 millionand $3.5 million, respectively. If thefiling thresholdshad smply kept pacewith
inflation, the number of filingsin 1998 would have equaed their 1990 level, eliminating the nearly 134
percent increase in filings since 1990.%

Nor has Canada adjusted its notification thresholds for inflation since the country adopted its
modern merger review systemin 1986. Using the Consumer Price Index as of May 1998 to adjust the

3 see Rowley and Campbell Submission, at 15-16. A survey conducted by Rowley and Campbell reports that the most
antitrust merger notifications in 1998 were made to the United States (4,728). Switzerland had the fewest reportable
transactions (27). Most agencies were clustered in the 125-320 range. Rowley and Campbell attribute the disparity in
the number of natifications in the United States and Switzerland to country size. Two other exceptions -- Poland (1,750)
and Germany (1,333) -- appear to result from using broad thresholds that capture more transactions than other
jurisdictions.

35 sSubmission by U.S. Chamber of Commerce, ICPAC Hearings (Apr. 22, 1999), at 3 [hereinafter U.S. Chamber of
Commerce Submission], citing FTC & DOJ Annua Report To Congress Fiscal Year 1998. This conclusion is derived
by the U.S. Chamber of Commerce by adjusting the jurisdictional thresholds in the HSR Act in light of the inflation
statistics set forth at U.S. DEPARTMENT OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 489 (1998).
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thresholds would increase the Cdn$400 million party-size and Cdn$35 million target-size thresholds to
amost Cdn$560 millionand Cdn$50 million, respectively. Canadiancounsd point out that other legidation
in Canada accountsfor the effects of inflation: the threshold for areviewable transaction under Section
14.1 of the Investment Canada Act is adjusted annually to account for inflationary effects.®

Asthesenumberssuggest, indexing notification threshol dsfor inflation woul d excludeasgnificant
number of transactions from notification and review. Given the sSgnificant cost of compliance, it seems
reasonable not to subject so many competitively benign transactionsto the notification and review process.
Atthesametime, however, theAdvisory Committeenotesthat an automaticindexing method may produce
arbitrary results and cautions against raising thresholds to such alevel that competition authorities
enforcement missonsmay becompromised. Thetrade-off for raisngfiling threshol dsislesscomprehensive
antitrust enforcement. Theability of competition authoritiesto detect nonreportable mergers (and therisk
that thesetransactionswould go unreviewed), aswel | asthejurisdictiona ability of competition authorities
to investigate and chalenge nonreportabl e transactions, must be factored into any decision to adjust
notification thresholds.

The Advisory Committee recommends that each jurisdiction consider whether its notification
thresholds are appropriate or too low. Jurisdictions, of course, should continue to set the precise level,
ba ancing the cost of compliancewith notification rulesand regul ationsagaingt thelikelihood that notifiable
transactionswill generateappreci ableanticompetitiveeffectswithinthejurisdiction. If anautomaticindexing
mechanism is not employed, the Advisory Committee recommends that the jurisdictions review their
notificationthresholdsperiodically (at least every four years) to determinewhether they should beadjusted.

To better ensurethat potentialy anticompetitivetransactionsdo not escape scrutiny, the Advisory
Committee recommends that competition authorities should be given the authority to pursue potentialy
anticompetitive transactions even if they do not satisfy premerger notification thresholds.® Although the
federal antitrust enforcement agenciesin the United States aready possess this authority, many existing
merger regimesauthorizeregul atorsto review transactionsonly when premerger notification requirements
are satisfied.

Any efforts to revise notification thresholds also must account for the fact that filing fees
currently constitute a significant source of revenue for numerous competition authorities, including
federal antitrust agenciesin the United Sates. Idedly, no competition authority should be dependent
onfiling feesfor its budgets, saff salaries, or bonuses. A linkage of this nature may skew incentives to
revise notification thresholds because consideration of limitations that may be warranted on the basis of
competition-oriented objectivesmust bewel ghed against thecoll aterd fiscal effects. Another risk that must

3% Rowley and Campbell Submission, at 16 and n.26.

37 Of cours, this may not apply in all jurisdictions, particularly the EU where transactions that fall below the EC Merger
Regulation threshol ds are potentially notifiable under member state merger regimes.
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be consdered isthat the ability of competition authoritiesto fund their law enforcement activities may be
compromised when the current merger wave subsides.®

To ensure that these competition authorities will be able to pursue their enforcement missions
vigoroudy, itisimperativeto provide agencieswith aternative sources of funding to offset the loss of any
fundsthat may result fromrevisionof notificationthresholds. Althoughlinkingfiling feesto agency budgets
clearly isundesirable as amatter of sound public policy, ddinking fees or raisng thresholdsis smply not
tenable without offsetting measures.

A variety of measuresmay beemployedto offset any lossof filing feesflowing from theadjustment
of notification thresholds. For example, the revision of thresholds could be accompanied by measuresto
increase filing fees for reportable transactions, or to levy filing fees scaled to the Size of the transaction.
Similarly, filing fees a'so could be assessed based on the amount of work performed by the reviewing
authorities. InGermany, for example, thesize of thefiling feefor atransaction depends upon the economic
importance and complexity of the case. Filing fees generdly range from DM 10,000 to DM 100,000 (for
straightforward cases, it istypicaly lessthan DM20,000). Inexceptiona cases, the fee may amount to as
much as DM200,000.* Similarly, in Switzerland, no feeis required if atransaction is cleared within the
initid review period. A filing feeisimposed if a second-stage investigation is opened and is based on the
amount of work performed by the agency. The Advisory Committee notes, however, that when a
transaction must be reviewed in severd jurisdictions, filing fees will quickly mount.

Reducing Uncertainty and Unnecessary Burden Imposed by Notification Thresholds
Notification thresholds that do not clearly and objectively ddineate the circumstances requiring
parties to a proposed transaction to notify the competition authorities also impose uncertainty and
unnecessary burden on merging parties.
Objectively Based Notification Thresholds
I mprecise and subjective notification thresholds impose significant transaction costs on partiesto

international mergers. Perhapsthebiggest cul prit inthiscategory concernsnotification thresholdsbased on
market share tests, which many jurisdictions, although not the United States, currently use.®® One

38 U.S. Chamber of Commerce Submission, at 4-5.
% Act Against Restraints of Competition §80(2).

40 Jurisdictions employing market share tests to determine whether a proposed transaction is subject to notification
obligations include, among others, Brazil (20 percent); Bulgaria (20 percent); Czech Republic (30 percent); Estonia (40
percent); Greece (25 percent); Isragl (50 percent); Portuga (30 percent); Slovenia (50 percent); Slovakia (20 percent);
Spain (25 percent); Taiwan (25 percent); Tunisia (30 percent); and Turkey (25 percent). See ABA Antitrust Section
Multijurisdictional Merger Review Submission, at 6-7.
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drawback of market share tests arises from the inherent subjectivity of market share calculations:
reasonable minds may differ concerning the definition of the relevant markets. Another disadvantage of
market share tests concerns their inherent impreciseness: calculation of market shares requires an
estimation of the size of therelevant market. In addition, the caculation of market shares may entail afull
and substantive analysis of the proposed transaction, which parties should not be required to undertake
simply to determine whether premerger notification requirements are met in any given jurisdiction.*

The difficulties associated with market sharetests areexacerbated by interpretive ambiguitiesand
inconsstencies. Under Greek rules, for example, afiling isrequired if either party meets the 25 percent
market share threshold, regardless of whether there is any horizontal overlap or vertical relationship
between the two parties. Until 1999 notification was required in Belgium if the parties (individually or
together) had a market share of more than 25 percent in Belgium not only for overlapping products, but
adsoinany“upstream,” “ downstream,” or “neighboring” markets. Presumably inrecognition of theinherent
difficultiesassoci atedwith market sharetests, theBel gian authority abandoned that test andinstead adopted
aBelgian turnover test.

To spare merging parties sgnificant and unnecessary transaction codts, the Advisory Committee
recommendsthat theinternationa community should promotethediminationof market-sharetestsinfavor
of objectively quantifiable and readily accessble information, such as salesor assets. In addition to the
Belgian thresholds, positive examplesin this regard include Canada (Canadian assets/sales tests); the
Netherlands (Dutch turnover); and Switzerland (Swiss turnover).*?

Transparency

A lack of transparency inmany jurisdictionsmakesit difficult totrack and interpret myriad complex
notification requirements (particularly in jurisdictions without a long history of merger control).*
Jurisdictions should ensure that their merger review regimes are transparent generaly, but should focus
particularly onidentifying notification threshol ds, clarifying themanner inwhich thosethresholdsshould be
applied, and providing information on how to comply with premerger filing requirements.

Transparency may be facilitated in many ways. In Chapter 2 the Advisory Committee
recommended that jurisdictions produce policy statements and annua reports on competition policy, and
publish speeches and press releases. These sources aso should be used to publicize changes in
adminigrative practices or in the application of merger notification rules and regulations. In addition,
competition authorities shouldissue interpretations of notification threshold testsso that legal counsel can

g,

2 q.

43 K esshan Submission re the Pricewaterhouse/Coopers transaction, at 6-7; Byowitz and Gotts Submission, at 7.
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correctly advise clients on whether premerger notification of aproposed transaction isrequired. These
interpretations of threshold tests should make clear whether they apply to domestic or global assets,
revenues, and market shares. This need is particularly acute in devel oping economiesin which the local
bar is not experienced in handling complex transactions or competition matters.

The U.S. antitrust agencieshave made asubstantid effort to increase the transparency of theHSR
rules and regulations, and their efforts to facilitate transparency provide a useful model for other
jurigdictions. Informa interpretations of whether atransaction is notifiable can be obtained by calling or
writing the Premerger Notification Office a the FTC. Informd interpretations from the FTC staff are
collected and discussed in the ABA Antitrust Section, Premerger Notification Practice Manua, which is
periodicaly updated. In addition, the U.S. agencies release significant volumes of materials to assist
practitioners and businessesin complying with the HSR Act, including a source book that compiles HSR
rules and regulations, Federa Register publications, form filing information, forma interpretations, press
releases, speeches, an annual report, and merger guidelines.

TARGETED REFORM: REDUCING BURDENSON TRANSACTIONSIN THE MERGER REVIEW NET

The Advisory Committee recognizes the inherent difficulty in desgning objectively based natification
threshol dscons stentwithenforcement obj ectivesthatwill identify only potentidly problematictransactions.
Although the recommendations set forth in the preceding section are designed to screen out mergers
unlikely to generate gppreci able anticompetitive effectswithin ajurisdiction, to some extent notification of
abroad range of transactionsisnecessary. Therefore, the god should be to impose the minimum burden
necessary on those transactions that fall within the merger review system of a given jurisdiction.

Detailed filing requirements and prolonged delaysin merger reviews may impaose significant and
sometimes unnecessary or unduly burdensome costson proposed transactions, particularly thosethat pose
no harm to competition. To ensurethat each jurisdiction refrainsfrom unduly burdening transactions that
trigger anatification obligation, the Advisory Committee recommends that merger review should be
conducted in atwo-stage process designed to enable enforcement agencies to identify and focus on
transactionsthat rai se competitive issueswhile allowing those that present noneto proceed expeditioudy.
At each stage of the process, jurisdictions should set reasonable deadlines and time framesfor review and
craft focused information requests.

Setting Reasonable Deadlines and Time Framesfor Review
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| CPAC outreach effortsreved that heightened uncertainty and prolonged delaysin merger reviews
result inlarge part from alack of strict deadlinesand lengthy review periods.** To facilitatethe expeditious
and efficient review of transactions, particularly thosethat do not ral se competitive concerns, the Advisory
Committee recommendsthat theinternational community should promote the adoption of 30-day or one-
monthinitia review periodsand harmonizationof rules about when parties are permitted to file premerger
notification.* For transactions that raise serious competitive issues and require amore in-depth review,
the Advisory Committee concludes that merger review should not be an open-ended process and that
companies derive vaue from certainty with respect to merger review periods. One approach to provide
greater certainty required for effectivetransaction planning isthe adoption of nonbinding but notiond time
frames for second-stage review that vary in relation to the relative complexity of the transaction.

Triggering Events

Rules pertaining to when merging parties are permitted or required to file premerger notification
vary across jurisdictions. Some jurisdictions make premerger clearance mandatory, others make
postclosing natification mandatory, and some jurisdictions make notification voluntary.

Jurisdictions dso differ with respect to which types of eventswill trigger filing requirements. Ina
number of jurisdictions with preclosing notification requirements, such asthe United States and Canada,
afiling may be made as early as an agreement in principle is reached or a (nonbinding) letter of intent or
contract has been dgned. Inafew jurisdictions, such as Germany, afiling may be made whenever the
intention of the parties hasbecome sufficiently concrete to establish the structureof thetransaction and the
schedule for itsimplementation, or at least when a clear and serious intent to finadize the merger within a

44 Hawk Submission, at 13. For example, had the parties in the Seagram/Polygram transaction been prepared to close
the acquisition in three months (when EC and U.S. clearance had been granted) rather than six months (when all of the
other corporate steps had been taken), serious problems could have arisen because of the amount of time some other
national merger review authorities took to reach a decision. The agencies had the information they needed; some of them
just took along time to reach a decision. In addition to the EC and the United States, Australia, Brazil, Canada, Colombia,
Mexico, Poland, and Taiwan were formally notified of this proposed merger. Submission by Kenneth R. Logan, Esqg.,
Simpson Thacher & Bartlett, on behaf of himself and Edgar Bronfman, Jr., President and CEO, The Seagram Co., in
response to Advisory Committee Multijurisdictional Merger Review Case Study questionnaire re the Seagram/PolyGram
transaction, at 6 (March 26, 1999) [hereinafter Logan Submission re the Seagram/PolyGram transaction)].

45 One of the earliest driving forces behind procedura convergence was the concern that companies could engage in
forum shopping and other strategically motivated behavior by using the procedural and substantive differences in
various jurisdictions, and particularly differing time frames of review, to their advantage. For example, Seagram, in its
acquisition of PolyGram filed first in the United States because Seagram expected the United States to “be on the critical
path.” After the FTC cleared the transaction, Seagram filed in Europe where the company thought that the Merger Task
Force would give some deference to the U.S. clearance. Logan Submission re the Seagram/PolyGram transaction, at 4-5.
With markedly increased cross-border cooperation among antitrust authorities, the advantages that can be obtained from
this type of strategic behavior are minimized. Nonetheless, provided mandatory deadlines are eliminated, harmonization
of time frames would not prevent parties from staggering notification.
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short timehasemerged.*® Thesesystemsgivethepartieswiththeflexibility of filing early in thetransaction
planning process (that is, during negotiations), at an intermediate stage (after signing the definitive
agreement) or nearer to the end of the transaction process (generally no later than 30 days before the
expected closing or completion, or 15 days in the case of cash tender offers).*’

Inseverd other jurisdictions, however, premerger notificationisnot permitted until thepartieshave
executed adefinitiveagreement. For example, antitrust filingsto the European Commission can be made
only after thesigning of adefinitive merger agreement, acquisition of control, orannouncement of apublic
bid.

Although most jurisdictions that require notification before closing do not impose a notification
deadline provided the parties observe any statutory waiting periods before consummating the transaction,
other jurisdictionsrequirenotification within aspecified number of daysafter thetriggering event. TheEC
technically requires notification one week after the triggering event has occurred, for example, athough
extensons may be granted. Similar requirements are imposed in Belgium (1 month), Finland (1 week),
Greece (10 days), Hungary (8 days), Poland (14 days), and Slovakia (15 days). To the extent that parties
must observe mandatory waiting periods following notification, these arbitrary filing deadlines are
superfluous.®®

Preparationof anatification formin regimesthat have both definitive agreement requirementsand
filingdeadlinesmay entail asubstantial amount of work, making compliancewiththesenatificationdeadlines
generdly difficult. (Asdiscussed below, many of these jurisdictions require the submission of detailed
informationintheinitid filing.) Failureto comply withtheapplicablepremerger notificationrulescanresult
in significant fines whether or not the transaction has an anticompetitive effect in the jurisdiction.”® In
practice, the enforcement authorities in some of these jurisdictions have shown flexibility in granting
extensons of time. However, the EC recently fined a company that did not observe the filing deadline
(Samsung wasfined ECU33,000 (gpproximately $37,000)); it wasthefirst timethe EC had imposed such

46 1n some jurisdictions there is no triggering event. Rather, informal contacts are made with the competition authority
to discuss the overall contours of the transaction and address any antitrust concerns.

47 See Submission by Michael Reynolds, Allen & Overy, “Information Sharing and Procedural Harmonization; EU and
US Merger Control Procedures and Cooperation,” ICPAC Hearings (Nov. 3, 1998), at 4 [hereinafter Reynolds
Submission].

48 ABA Antitrust Section Multijurisdictional Merger Review Submission, at 11.

49 For example, antitrust counsel informs the Advisory Committee of recent problems that parties meet under the
Brazilian system, including threats to retroactively apply changes in the law so as to impose fines on parties for “late’

notification.
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afine® Moreover, having to seek waivers from each jurisdiction where afiling is required would be
burdensome and increase transaction costs with no corresponding enforcement benefit.>

To permit merging partiesto coordinate multijurisdictiond filingsin the most efficient manner and
to facilitate cooperation among reviewing authorities, the Advisory Committee recommends that the
internationa community promote harmonization of rules concerning when parties are permitted to file
premerger notification. This can be accomplished by targeting reform effortsin those jurisdictions with
definitive agreement requirement and postexecution filing deadlinesto permit filingsto bemade at any time
after the execution of aletter of intent, contract, agreement in principle, or public bid.

ICPAC hearing participants suggested that thistype of reform might encounter some resistance,
particularly in the EU, because reviewing a transaction that has not become the subject of a binding
agreement would require the use of scarce Merger Task Force (MTF) resources. It was suggested that
this concern could be addressed with a* good faith intention toconsummate” representation smilar to the
HSRActaffidavitrequirement (although, injurisdictionswith hefty filing fees, thefeea onemay besufficient
to infer agood faith intention to consummate the transaction.)* Moreover, as discussed in Chapter 2, to
the extent that requirements calling for awritten opinion for each reviewed transaction are eliminated,
additional resources may become available.®

Initial Review Periods

In mogt jurisdictions, theinitid review period runs for either 30 days or one month following
notification. Thisisthe approach employed in the United States, for example, where the DOJand FTC
smoothly processthousands of transactions each year under the premerger notification system created by
the HSR Act. Notably, the U.S. agencies resolve approximately 97 percent of dl notified transactionsin
30 days or less.*

50 see Reynolds Submission, at 4. It is important to note, however, that the EC encourages parties to seek informal
confidential guidance on procedural and substantive issues prior to notification. See Merger: Best Practices Guidelines
at <http://europa.eu.int/comm/dg04/merger/en/best-practice-gl.htm>.

51 ABA Antitrust Section Multijurisdictional Merger Review Submission, at 10-11.

52 For example, Belgium permits filing on the basis of a draft agreement provided the parties state in the notification their
intent to conclude an agreement that does not significantly depart from the draft agreement with respect to all elements
relevant to the competition analysis.

53 Reynolds Submission, at 9. Mr. Reynolds also suggests that reducing the extent of the information required for the

MTF to review also may free up some resources.

> See FTC and DOJ Annual Report to Congress Fiscal Year 1998.
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Theinitia review period in severd other jurisdictions, however, substantially exceeds thistime
frame. Thesejurisdictionsinclude France(initia review period of 2 months), Greece (3 months), Hungary
(90 days), Poland (43 working days), and Taiwan (2 months). Others do not have fixed review periods
(or do not grictly abide by them). These jurisdictionsinclude Kenya (no prescribed review period) and
the Czech Republic (indefinite review period).>

| CPAC hearing testimony suggests that marginal differencesin theinitia review periods are
managesble from atransaction planning standpoint and are therefore inconsequential . The Advisory
Committee recommends that jurisdictions with initia review periodsthat substantialy exceed 30 days or
one month or are undefined be encouraged to amend their regulations to provide for amaximum initia
review period of onemonth. Jurisdictionsthat are unableto terminateinvestigationsbeforethe expiration
of theinitia (or second-stage) review period(s) a soshould begiven authority to grant early termination (for
example, for transactions that raise no substantive issues or in which the parties are willing to resolve
concerns through consent decrees or undertakings).

Second-Stage Review Periods

Transactions that areidentified at the initid filing stage as potentidly raisng serious substantive
issues are subjected to more extensive review in al jurisdictions with merger control laws. Most
jurisdictions aso prohibit parties from going forward with the transaction for an extended period of time
whilethereview isbeing conducted.” In somejurisdictionsthe extended waiting period isfixed and does
not depend on the length of time required to comply with the reviewing authority’ s request for additional
information, aslong asthat isdonein areasonable period of time. The European Commission hasaninitial
review period of one month and an extended review period of four months, asdo Austriaand Switzerland.
Smilarly, Finland and Germany havean initia review period of one month and an extended review period
of three months. In others, review periods may be tolled with each information request.

5> ABA Antitrust Section Multijurisdictional Merger Review Submission, at 10. In some jurisdictions authorities may

clear or grant approval of a proposed transaction before the initial (or second-phase) review period expires. For example,
in the United States, early termination may be granted for transactions that do not raise competitive concerns. Other
jurisdictions (particularly in Europe and Japan) do not permit the reviewing agency to shorten waiting periods. Byowitz
and Gotts Submission, at 8.

56 ABA Antitrust Section Multijurisdictional Merger Review Submission, at 10.

57 A number of jurisdictions, most notably the United States and the EU, impose an extraterritorial bar on closing
pending review of a notified transactions. Other jurisdictions may require the parties to hold separate local subsidiaries
or assets or not take irreversible measures until clearance has been obtained. As a result, closings have been delayed
pending antitrust approvals from all relevant jurisdictions, and local assets or subsidiaries have been carved out or held
separate pending approval. Many in the private bar have suggested that bars on closing should not be imposed
extraterritorially but should be limited to local assets and subsidiaries. However this would limit the viability of
extraterritorial remedies. In many cases divestiture of foreign-located assets or worldwide assets (such as intellectual
property rights or rights to brand names) may be necessary to remedy anticompetitive effects in the reviewing
jurisdiction.
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The Advisory Committee recognizesthe costs associated with lengthy delaysin the completion of
atransaction and the need for amore expedited time frame for review in many parts of the world. The
Advisory Committee concludesthat merger review periods should not be open ended and that companies
derive value from certainty with respect to transaction planning. more deadlines should be employed to
provide greater certainty. The Advisory Committee believes more deadlines should be employed to
provide greater certainty and that jurisdictions with lengthy or open-ended review periods should adopt
more expedited time frames for review. The Advisory Committee makes anumber of suggestionsin the
U.S. context to addressthese concerns. One possibility isnonbinding but notiona time framesfor second-
stage review that vary in relation to the relative complexity of the transaction.

Refining I nfor mation Requests

To ensure that transactions that trigger notification obligations are not faced with excessive
information requirements, while at the same time ensuring that competition authorities have sufficient
information to identify competitively sengtive transactions, the Advisory Committee recommends that
informationrequests be structured in atwo-stage process with focusedinformation requests at each stage.
Thefiling a the initid stage should require the minimum information necessary to make a preliminary
determination of whether a transaction rai ses competition issues sufficient to warrant further review.
Recognizingthat thereisatrade-off betweentheamount of informationinitialy provided andthetimeframe
inwhich clearanceisto be granted, mechanisms aso should be established to narrow the legal and factual
issues asearly aspossible. Oneway to accomplish this goa would be to provide a short form-long form
option. Alternatively, reviewingauthoritiesmay encouragemerging partiesvoluntarily toprovidesufficient
informationeither to allow themto resolveany potential antitrustissuesduring theinitia stageor to engage
in afocused second-stage inquiry that narrowly targets the antitrust issues.®®

The Advisory Committee recognizes that initia filing requirements in many jurisdictions may be
statutorily imposed and that revis ng these requirementsthrough legid ative action may betimeconsuming.
Until reform efforts can be achieved, the Advisory Committee recommends that jurisdictions consider
permitting partiesto submit an affidavit or | etter (inlieu of anotification) alleging brief factsexplaining why
the transaction does not raise competitive concerns.®

58 The less information the reviewing authority is initially given, the longer it may take the agency to clear the

transaction because the agency will be forced to request further information. It was suggested to the Advisory
Committee that the types of information that could usefully be submitted voluntarily by the parties include details on
the overlapping markets, information sufficient to identify vertical relationships and general background information on
the markets at issue, and market share information. The point was raised that counsel may initially resist providing market
share information for a variety of reasons, including concerns about prematurely proposing a market definition or
providing information that could spark closer investigation in cases that raise non-de minimis antitrust issues. Market
share information, however, appears essential to conducting an initial review. Hawk Submission, at 8-10. See aso
information generally provided voluntarily by merging parties in the United States, discussed below.

%9 Jurisdictions also should consider permitting a letter in lieu of notification in cases where the interests of the
jurisdiction would be adequately protected by areview conducted by another jurisdiction.
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Initial Filing Requirements

TheAdvisory Committeeacknowl edgesthat agencieshaveal egitimateinterestinrequiringenough
information to enable them to identify competitively sengtivetransactions. Some jurisdictions, however,
impose substantia and unnecessary burdensthrough theuse of overly detailed initid filing forms. Many of
the forms used in various jurisdictions require the submission of extensive information about markets,
competitors, customers and suppliers, and entry conditionsin each of the marketsin which they operate.
In some jurisdictions, extensve information is required even for marketsin which thereis no horizontal
overlap or vertical relationship between the parties. Providingthisinformation may require the creation or
purchase of information, such asthird-party market share reports, and may impose substantia burdenson
merging parties that are unwarranted in transactions that do not raise competitive issues.®

One commentator observed that “[i]n some overly zedous jurisdictions, particularly in Eastern
Europe, theinitid formwill requireatop-to-bottom examination of thetwo companiesinvolvedinamerger,
including obtaining and reporting information tota ly irrelevant to the merger’ s competitive effectsin that
jurisdiction -- such as information regarding market share and sales revenues for each non-overlapping
product and servicesoffered by the acouiring company in that jurisdiction, or insome cases, worldwide.”®

Some jurigdictions also require trandation or certification of documents filed with the initia
notification. Itisentirely understandabl ethat countriesrequire premerger filingsto besubmitted intheloca
language. Some countries go far beyond this, however, and require the translation of all supporting
documents, including merger agreements and annual reports.®?> Some require that the entire merger
agreement not only be tranglated, but that the tranglation be a certified and notarized (or apostille)
translation. In addition, severa jurisdictions require exhaustive certifications of the certificates of
incorporation of al subsidiaries and &ffiliates, whether or not those entities have any relevance to the
competition andyss. Box 3-C identifies severd jurisdictions that have overly burdensome initia filing
requirements.

%0 See Ilene Knable Gotts and Sarah E. Strasser, Notification Rules Are Complex, NATIONAL L.J., at C11 (May 4, 1998).
61 Byowitz and Gotts Submission, at 10.

62 4.
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Box 3-C: Examples of Burdensome Initial Filing Requirements

Belgium requires essentidly the same detailed level of information asis required by the European Commission’s
Form CO. Depending upon the transaction, parties may have to provide a detailed anays's of the relevant horizontal
(if the parties are in the same market), vertical (upstream and downstream), and conglomerate markets (any market
in which ether party has a market share of 25 percent or more), as well as comprehensive information about the
parties, their customers, and their competitors, for each of the Member States involved.

Brazil requires detailed information about the parties' worldwide activities and imposes onerous translation and
procedura requirements (for example, not only must the entire merger agreement be trandated into Portuguese, but
it also must be a certified and notarized/apostilled translation).

Hungary requires, inter alia, a detailed breakdown of controlled entities (including creation of a chart showing
“control relationships’); identification of other entities on the boards of which directors of the parties sit; sales for
direct and indirect participants; a description of acquisitions in the last two years that were not reported; market
definitions; parties sales and shares in such markets; expectations of growth in market share; identification of
competitors, customers, and suppliers; description of entry conditions; significance of research and development
efforts; supply and demand factors; and horizontal and vertical relationships.

M exico requires exhaugtive certifications of the certificates of incorporation of al subsidiaries and affiliates, whether
or not they have any relevance to the competition analysis, and otherwise imposes highly formalistic burdens that are
not needed for the competition authority to analyze whether the proposed transaction is likely to generate harm to
competition.

Slovakia requires detailed asset information for the parties and affiliatesinvolved; market definitions; market share
caculations, balance sheets and financia statements for the parties, “including undertakings in which the parties have
an ownership interest or stock or in which they are directors, officers or otherwise similarly interconnected”; a
description of reasons for and effects of the concentration and its competitive impact; and alist of principa suppliers,
customers, and competitors of the parties.

Turkey requires definitions of relevant markets (product and geographic); contact information regarding competitors
and customers; estimated market shares of competitors; a description of entry conditions; submission of “account
information” (in addition to that contained in annua reports); and production of business plans, market research, and
related studies by the parties or by “third persons.” Even if the merger thresholds are not met, the parties may be
required to submit detailed information concerning “other agreements, decisions or practices’ affecting Turkey, such
as distribution agreements by foreign parties with local sales agents.

Source: Submission by the American Bar Association Section of Antitrust Law, “Report on Multijurisdictional Merger Review
Issues,” ICPAC Hearings (May 17, 1999).
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Submissions from ICPAC hearing participants illustrate how some jurisdictions that have more
experience with merger control employ varying methods to identify and focus on transactions that raise
competitive issues while minimizing filing burdens on nonproblematic transactions.®* Oneway isto usea
detalledformat theinitid filing stagethat isadministeredin aflexiblemanner. Thistypeof practice hasbeen
employed, for example, intheEuropean Union. The EU’ sForm COisquiteburdensomeonitsfaceasking
for extensveinformation about the marketsinwhich either of themerging firmsoperates, and for each such
market, extensive information concerning competitors, market shares, and entry conditions. This
information must in theory beprovided even for marketsin which thereisno competitive overlap between
the merging parties.®

Beforefilingthe form, however, merging parties are encouraged to contact the M TF to describe
and provide basic information with respect to the proposed transaction, the merging parties and any
competitiveoverlaps. Duringor shortly after that discussion, theM TFidentifiesfor the partiesthemarkets
for whichinformationwill berequired and thelevel of detail inwhich theinformation should be presented.
In many transactions, the MTF grants derogations that free the parties from the need to provide much of
the information that is technically required by the filing form.% In practice, these discussions also have

63 ABA Antitrust Section Multijurisdictional Merger Review Submission, at 13-20.

64 1d., at 14, 18. Under the German system, there is no specific filing form. The Act Against Restraints on Competition
of 1958, as amended, sets out the minimum information to be filed. In practice, the amount of information required varies
from very little in most transactions to far more extensive data in deals that appear to raise competitive issues. The onus
is on the merging parties to provide sufficient information to alow for a preliminary assessment by the FCO. This is
frequently worked out in informal consultations with the FCO. The German authorities have routinely cleared
transactions in a very short time after an initia filing (ten days to two weeks, or even less) when the transaction is
uninteresting from a competitive standpoint.

5 The European Commission is launching “Merger Review 2000,” a review of the EC Merger Regulation that includes
an assessment of the possibility of revising filing requirements. Options under consideration include reducing the
information requirements for classes of typically unproblematic mergers (which would be an extension of the current
short form available for certain qualifying joint ventures) and a proposa for a form of block exemption for unproblematic
cases. See GOtz Drauz and Thalia Lingos, The Treatment of Trans-border Mergers in the 1990s. A European
Perspective, at 55, 61, in PoLICY DIRECTIONS FOR GLOBAL MERGER REVIEW; A SPECIAL REPORT BY THE GLOBAL FORUM
FOR COMPETITION AND TRADE PoLicy (1999).
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enabled the partiesto identify issuesearly on and potentially resolvethemwithin theinitial review period.%®

ICPAC hearing participants note that the EU system has worked fairly well in avoiding the
impositionof undueburdenson transactionsthat do not rai secompetitiveissuesbut woul d not recommend
the EU model asasuitableinternational template. 1t would obvioudy be burdensometo ded with adozen
or more jurisdictions that use an analogue to the EU initia filing process because that would require
separate discussions with each jurisdiction.

In contragt, the systems employed by the United Statesand Canada can serve as useful templates
for theinitid filing stage. The United States, for example, requires only limited information in the initial
notificationform. Thelimited nature of the form flowsfrom the recognition that the HSR Act thresholds
captureabroad universe of transactions, and that the vast mgjority raise no competitive concerns.®” This
isnot to saythat no burdenisimposed: acompany withmultipleproduct lines, subsidiariesor ffiliatesmust
expend afair amount of effort when it first completes the HSR form. The process of collecting the
documentssubmitted with theform can betimeconsuming aswell. Theburdenissufficiently manageable,
however, and those companiesthat frequently make acquisitions may chooseto keep the nontransaction
gpecific portions of their HSR form current so that they are able to complete afiling for anew transaction
without too much additional effort.

%6 In contrast, some practitioners have indicated that the clearance process in the United States hinders the ability of

the agencies to provide prenctification guidance. In 1995, the federa antitrust enforcement agencies in the United States
implemented a number of measures designed to expedite the premerger review process, including the clearance process.
One step permits the agencies to provide joint meetings with parties who request the opportunity to provide additional
information or analysis before a clearance decision is made. See 1995 Joint DOJFTC Premerger Program Improvements
(Mar. 23, 1995), reprinted at 6 Trade Reg. Rep. (CCH) 142,751. In addition, when the agencies learn about a possible
merger, frequently one agency will request clearance to begin investigating it rather than wait for the parties to submit
their notification. If there is no difference of opinion between the agencies, clearance can be granted and a preliminary
investigation will be opened. See John J. Parisi, U.S. Federal Trade Commission, Enforcement Cooperation Among
Antitrust Authorities, before the IBC UK Conferences Sixth Annual London Conference on EC Competition Law (May
19, 1999)(Updated Nov. 1999) [hereinafter Parisi, IBC Address|. However, a number of outreach respondents suggested
that the clearance process could benefit from further reform to assure the availability of coordinated joint meetings.

7 The HSR Form requires fairly basic information, including a description of the transaction, the parties most recent
filings with the Securities and Exchange Commission, lists of certain subsidiaries and affiliates, and SIC Code data (data
reported to the census bureau every five years). For example, U.S. sdles by 4, 5, and 7-digit Standard Industrial
Classification codes and geographic market data for transactions where 4-digit overlaps exist must be provided.
Additionally, general information regarding the corporate structure, subsidiaries, minority stock interests, previous
acquisitions (if overlap), and any vertical buyer-seller relationship between the parties must be provided. Also filed with
the form are copies of al studies, surveys, analyses or reports prepared by or for any officer or director for the purpose
of evaluating or analyzing the acquisition with respect to market shares, competition, competitors, markets, potentia for
sales growth or expansion into product and geographic markets (these latter documents are commonly referred to as
4(c) documents). Item 4(c) documents are frequently the most informative part of an HSR filing.
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Severdl practical techniquesa so have devel opedinthe United Statesto focusthelega and factua
issuesduring theinitia review stage.® Partiesvoluntarily may chooseto supplement theinitia notification
witha*White Paper” containing acompetition analysisof thetransaction. TheU.S. agenciesalso may ask
the partiesto provide additional information voluntarily within the initial 30-day review period. The
agencies have been able to use thisinformation to identify and often resolve the antitrust issues within the
initial review period.*® Asdescribed morefully below, if, after aninitial review, the transaction appearsto
raise potentially serious competitiveconcerns, aforma request for additiona documentsand information
may be issued before the end of the initial waiting period.

Canadausesasystem that employstwo different initial forms, known asthe short form and thelong
form. Both forms require basi ¢ information such as a description of the proposed transaction, copies of
current draftsof relevant legal documents, descriptionsof the principa businessesof thenotifying party and
its affiliates, certain financid information, certain documents filed with stock exchanges and securities
commissions, and any pro forma financials on the combined firm.”® The short form is designed for
transactions that do not raise competitive problems. The long form, used for transactions that may raise
competitionissues, requiress gnificantly moreinformationconcerning affiliatesof thenotifying party andthe
products produced, supplied, or distributed by the parties and their affiliates, as well as the filing of al
financid or statistical data prepared to assist the board of directors or senior management of the partiesin
analyzing the proposed transaction. Canada places the onus on the merging partiesto select in the first
instance which form to file. Asaresult, parties tend to choose the form most appropriate for their
transaction.

68 see Ky P. Ewing, Jr., Some Thoughts and Lessons From Our Twenty Years of Experience with the United States’
Merger Notification Regime, Before the International Bar Ass'n Antitrust Seminar on The Future of Merger Control in
Europe, at 7-8 (Sept. 26, 1997).

9 This information generaly includes a list of products sold by each party, limited by geographic areas and to
competitive overlaps; product brochures and promotional materials;, recent sales or marketing reports, a general
description of overlap or vertical markets, including internal or third-party market studies; alist of each company’s ten
largest customers for each designated product, along with a contact person, address, phone number and the dollar value
of purchases during the last year; alist of each company’s ten largest competitors for each designated product, along
with a contact person, address, phone number and estimates of each party’s and each competitor’'s share of the market;
weekly price and quantity information such as information purchased from Nielsen, IRl or other market research
companies; and copies of antitrust notifications made to other jurisdictions. Staff also may interview customers and
competitors and obtain the opinion of economistsinvolved in the investigation.

0 Under recently enacted amendments to the Canadian Competition Act, the Act’s premerger notification provisions
have been revised in a number of ways. The information required by the short form increased dightly, while the
information called for by the long form increased substantially. The changes became effective on the issuance of
implementing regulations effective on December 27, 1999, by the Canadian Competition Bureau. The short form had a
seven-day waiting period extended to 14 days. The long form had a 21-day waiting period extended to 42 days. If the
short form is chosen, and the Canadian Competition Bureau determines that it needs more information, then it may require
the merging parties to submit the long form, which triggers the running of the longer waiting period, without any credit
for the shorter waiting period. ABA Antitrust Section Multijurisdictional Merger Review Submission, at 16-18.
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Canada dso permits merging parties to apply for an Advance Ruling Certificate (ARC), which is
issued at the discretion of the director of the Bureau of Competition Policy. If one is granted, then no
premerger notification isrequired. If oneisdenied, the partiesmust file aninitid notification form if their
transactionisnotifiable. Generdly, an ARC can be obtained with the submission of lessinformation than
isrequired under either thelong or short form. Usually the parties provide adescription of their businesses
and show that they do not overlap or, if they do, that the market shares are too low to warrant concern
under the standards applied in Canada. The Competition Bureau can act on ARC requestsin aslittle as
two weeks.

Some effortshave been made at theinternationa level to reduce notification burdens. For example,
France, Germany, and the United Kingdom introduced acommon merger notification form in September
1997. Thisformisaccepted by al threeantitrust authoritiesfor mergersthat arenotifiablein morethan one
of thesecountries. Itisavoluntary regimethat resultsfrom cooperation between the authoritiesto smplify
the procedure for multiple notifications.”* On another front, the Competition Law and Policy Committee
of the OECD undertook areview of OECD members merger notification practices and released a
framework for amerger notification form.” Theframework seeksto synthesize the common elements of
the merger notification forms currently employed by OECD members,

Harmonizing the procedural requirements of different jurisdictionsisitself not an easy task; some
observersaso question whether these efforts will significantly reduce transaction costs. In some casesit
might well increasethem by impos ng more burdensome notification requirements than somejurisdictions
currently require. These observersaso notethat whileastandardized form woulddiminate or reduce the
costs associated with duplicating certain information, the main transaction costs associated with merger
control do not result from having to submit similar information to several different agencies. Indeed, the
actua incidence of truly duplicative information is somewhat limited, because much of theinformation is
necessarily specifictoindividual jurisdictionsand markets.” For thesereasons, therecommendationsmade

n Although laudable, the Common Form may be of relatively limited practical value because the consequences of using
it vary from country to country. In the UK, the Common Form does not trigger the statutory timetable provided for in
section 75A of the Fair Trading Act 1973 (FTA): a Merger Notice would have to be filed if the parties wished to take
advantage of the statutory timetable. Nevertheless, the UK Office of Fair Trading states that it hopes to indicate within
one month of receipt of a complete Common Form whether the transaction qualifies for investigation by the Mergers and
Monopoly Commission. In France, use of the Common Form will result in the French authorities' endeavoring to indicate
within one month of the receipt of a complete Common Form whether aformal notification is advisable. In Germany, the
notifying parties using the Common Form will be told within one month if further examination is required. See
Submission by Mark W. Friend and Antonio F. Bavasso, Allen & Overy, in response to Advisory Committee
Multijurisdictional Merger Review Case Study questionnaire re the Federal-Mogul/T& N transaction, at 3 (April 14, 1999);
see also Comments of the Section of Antitrust Law of the American Bar Association on the Common Form for Mergers
in the United Kingdom, in France and in Germany at <http://www.abanet.org/antitrust/common.html>.

2 OECD Competition Law and Policy Committee, Report on Notification of Transnational Mergers, DAFFE/CLP
(99)2/Final (Feb. 1999).

3 Hawk Submission, at 5-7; ABA Antitrust Section Multijurisdictional Merger Review Submission, at 18-20.
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by the Advisory Committee focus more heavily on limiting the information required in connection with
transactions that lack antitrust significance.

Stll, thereismuch that can be gainedfrom multilatera effortsof thetype undertaken by the OECD.
TheUnited Statesshoul d continuetosupport further OECD effortstodevel opaframework for notification,
including the devel opment of common definitions. The Advisory Committeerecommendsthat the OECD
continue to focus its efforts on identifying the minimum information required to make a preliminary
determinationof whether atransaction rai sessufficient competitionissuesto warrant further review andto
specify the categories of datathat may be useful to narrow the factual issues to resolve any potential
antitrust issues or engage in afocused second-phase inquiry.” Areasin which countries usefully could
collaborate also could be identified and explored. For example, common gpproaches to issues such as
defining relevant markets, barriers to entry, market power, and efficiencies may be usefully developed.”™

As part of an OECD effort, the Advisory Committee recommendsthat consideration aso be given
to ways to reduce other unnecessary burdens. Included on the agenda should be efforts to reduce
trand ationcostsand certification and other procedura requirements. The Advisory Committeefinds merit
in the suggestion that parties should be able to provide brief summaries of certain foreign language
documentsor partial trandations (limited to trandation of closing conditions and other important relevant
provisonsinthemerger agreement) onthe condition that full trandations, if requested, would be provided
withinatimecertain. TheU.S. system, which reducesthetrandation burdenintheinitia notification form
for foreign language documents, provides a useful moddl. Merging parties are not required to translate
many of the documents requested (such as annua reports, audit statements, balance sheets and studies,
surveys, analyses, andreports), but mustinstead submit Englishlanguageoutlines, summariesor trandations
that already exist.

Second-Sage I nvestigations
For proposed transactionsthat areidentified in theinitia review stage aspotentidly raisng serious

substantive issues, most jurisdictions require the submission of more detailedinformation. the amount of
information and documents that the parties are required to submit in these more thorough investigations

% Multi ple and differing data requests can complicate reviewing authorities attempts to conduct coordinated merger
reviews. Even where the analytical approach is similar, if the input data are different, the outcomes will not necessarily
coincide. Outreach respondents emphasize that even in parallel proceedings, reviewing authorities may fail to cooperate
in requesting and analyzing a single set of data. See Comments of American Airlines, Inc. by Greg A. Sivinski, Senior
Attorney, American Airlines (March 15, 1999), submitted for inclusion in the Advisory Committee record.

> See Coleman Submission re the Halliburton/Dresser transaction, at 3 (“While it was clear that the [United States and
the EC] did talk and share certain data, it was also clear that, ostensibly because of different standards to be applied
under the different substantive laws, the two investigating staffs sought data at different levels of abstraction in their
efforts to define antitrust markets and appeared to place no particular credence on the definitional work of the other
jurisdiction’s staff.”).
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variesfrom jurisdiction to jurisdiction. With the exception of the United States, this second-stage review
processtypicaly isnot document intensve. Although the HSR system avoids placing undue burdenson
merging partiesat theinitia filing stage, itisby far themost demanding in the second-stagereview process
with respect to the information and documents that merging parties are required to provide.

The differences in the information requirements of various systems generally are attributable to
different legd cultures. Inthe United States, for example, the agencies do not have the power to block a
problematic transaction themsalves, but instead must ask afederal court to enjointhetransaction.” Asa
result, the agencies may fed that they need far more extensive information and documents than do their
counterpartsin jurisdictions like the EU, where the agency itsdf can block a merger, subject to ex post
judicid review. Asapractica matter, however, few companies can keep their deal stogether for the many
months or years that it takes to seek judicia review in the EU.”

Further, when drafting a second request, DOJ and FTC staff are sometimes at a disadvantage
because they lack accessto information about theindustry, the proposed transaction, and other key facts
From the U.S. government officials perspective, moreover, anything outside the scope of the second
request, from a practical standpoint will not be available to the reviewing agencies. Second requests,
therefore, arebroadly drafted to ensureaccessto awidearray of potentially relevant information. Notably,
data provided by the agencies indicate that most parties comply only partidly with second requests and
that the transactions are resolved with relatively modest document productions and limited translation
requirements.” Thesedatalargely are explained by theindtitution of a*“quick look” policy in 1995, which

6 Some practitioners question the legitimacy of this concern:

The HSR process was designed to give the Agencies sufficient information to determine whether or
not to challenge a merger. Preliminary injunction merger cases frequently involve extensive, expedited
discovery in which the Agency (as well as the merging parties) can seek to enhance its litigation
position. But the United States Agencies frequently appear to seek far more information and
documents than they reasonably require to litigate. There are systems where the Agency has to go
to court to stop a transaction, as in the United States, but where the process does not involve the
massive document productions that are common in the U.S. process. Canadais an example. The need
to be prepared for litigation does not justify the sweeping breadth of Second Requests in the United
States.

ABA Antitrust Section Multijurisdictional Merger Review Submission, at 21-23. It isinteresting to note that in fiscal year
1998, the DOJ filed only 15 complaints; 10 were settled, four of the transactions were abandoned, and another was
abandoned pursuant to a consent decree. Similarly, FTC staff were authorized to seek injunctions in only three
transactions; two were abandoned following court decisions, and one resulted in an administrative complaint. FTC and
DOJ Annual Report to Congress Fiscal Year 1998. Efforts to address the second-request process are discussed later in
this chapter.

T ABA Antitrust Section Multijurisdictional Merger Review Submission, 21-22.

8 | etter from Constance K. Robinson, Director of Operations & Merger Enforcement, U.S. Dep't of Justice, Antitrust
Division, to James F. Rill and Dr. Paula Stern (July 14, 1999) [hereinafter Robinson Letter]; Letter from William J. Baer,
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encouragesdocument productionin stages. Using thisapproach, the agenciesfocusinitidly onissuesthat
may be determinativein concluding that the transaction likely does not raise competitive concerns. If the
agencies can reach that conclusion based on a quick look, full document production is not required.
Nonetheless, as described below, there are notable instances where merging parties have been required
to submit hundreds, if not thousands, of boxesof documents, multiple gigabytes of computerized data, and
extensve answers to dozens of interrogatory questions. These instances fudl the perception that second
requestsare unduly burdensome and “require the production of an enormous volume of materids, many
of which are unnecessary for even the most comprehensive merger review.””®

While recognizing the many strengths of the U.S. system, the Advisory Committee recommendsa
number of practices designed to instill more discipline in the U.S. system and to address some of the
problems percelved by the business community and private bar. Some of these recommendations are
practicesdesigned to narrow thelega andfactua issuesand resolveantitrust issuesexpeditioudly. Set out
below are those that may serve as useful recommendations in other jurisdictions.

Of paramount importance is that there be an open exchange of information between competition
authorities and the partiesto a proposed transaction. This may require modifications in conduct both by
the parties and reviewing authorities. The merging parties should recognize that the process works best
when both sides engage in a cooperative dialogue early in the process.

To facilitate this process, the reviewing authority should tell the merging parties(either ordly or in
writing) at the beginning of a second-stage inquiry why it did not clear the transaction within the initial
review period.® If thereviewing authority choosestoissueawritten statement, the document need not be
made public nor researched and written with therigor of ajudicia opinion. Rather, it should beashort and
planstatement of thecompetitiveconcernsthat |ed thereviewingauthority to continuerather thanterminate
theinvestigation. Furthermore, thisstatement shouldnot limit thereviewingauthority’ sdiscretionto pursue
any new theories of competitive harm if new information comes to light.

This type of reasoned explanation would provide severa benefits. Firgt, it would facilitate
transparency of agency action, which isstill aproblem in many parts of theworld. While cognizant of the
need to refrain from overburdening agencies, the Advisory Committee aso believesthat it isimportant to
ensurethat thereviewing authority possessesasubstantively sound and clearly articulated basisfor moving
forward. Second, an explanation of this type would reduce transaction costs by dlowing the parties to

Director, Bureau of Competition, U.S. Federal Trade Commission, to James F. Rill, Esg. and Dr. Paula Stern (June 15, 1999)
[hereinafter Baer June 15, 1999 L etter].

0 Letter to Casey R. Triggs, Esq., Deputy Assistant Director, U.S. Federal Trade Commission from The Association of
the Bar of the City of New York Committee on Antitrust & Trade Regulation, at 2 (June 29, 1999), submitted by the
authors for inclusion in the Advisory Committee record [hereinafter New York City Bar Ass' n Committee Submission].

80 Thisisthe practice in the EU.
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focustheir efforts on the issuesidentified as problematic, thereby permitting aresol ution to be reached as
quickly as possible. Third, delayswould be reduced by preventing, or at least discouraging reviewing
authorities from opening a second-stage inquiry smply to gain more time to review a proposed
transaction.®!

Agencies around the world also could assess their own performance with respect to those
transactions they challenge. Oneway to do thisis an after-the-fact audit of select merger challenges.
Audits of thistype have been used in transition economies as a condition for receiving assistance from
groupssuchasthe OECD. During these audits, the host country’ scompetition authorities permit agroup
of outside observersto examinein great detail their decisionsto prosecute, or to refrain from prosecuting,
gpecific matters. Theseobserversa so examinethetypesofinformation collected during eachinvestigation.
The am of these audits liesin obtaining an objective and frank assessment of performance in previous
investigations, thereby laying the groundwork for improvement in future cases.®> Audits could be
conducted interndly in more mature merger regimes or by agroup of outside observersin newer regimes.

ADVISORY COMMITTEE RECOMMENDATIONS FOR TARGETED REFORM IN THE UNITED STATES

I nthe preceding sectionsthe Advisory Committeerecommends anumber of initiatives desgned to
rationdizetheapplication of merger review procedures. The Advisory Committee believesthat the United
States should play aleadingroleinthe effort toimplement the reforms proposed hereinin the international
arena. One of the mogt effective waysin which the United States can stimulate global reform is through
leading by example. Itisthereforeimportant that the United Statesexamineitsown merger review system
in an attempt to identify and correct those aspects of the system that give rise to uncertainty and
unnecessary transaction costs.® Asone ICPAC hearing participant stated:

In light of the proliferation and disparity of filing requirements around the globe, the
increasingly complicated regulatory framework, and the associ ated esca ation of transaction
costs to meet the demands of the myriad jurisdictions, the United States can serve an
important role by establishing abenchmark for therest of theworld. Beforethe United States
can legitimately lay claim to a position of global leadership in the field of merger review,

81 gee Hawk Submission, at 10-12.

82 Remarks by William Kovacic, Professor of Law, George Washington University Law School, at ICPAC Committee
Meseting (July 14, 1999), Meeting Minutes, at 74-78.

83 The Advisory Committee focused on best practices that should guide merger review globally and in the United States.
The Advisory Committee did not seek to address each aspect of the U.S. merger review system. Indeed, if the Advisory
Committee were designing a merger review system, it would not adopt all features of the U.S. system. For example, some
members of the Advisory Committee would not recommend the design of a system with dual enforcement of antitrust
laws, such as the dua enforcement of the federal antitrust laws by the DOJ and the FTC. Rather, the focus of the
Advisory Committee lay in identifying those features of the U.S. system that are either exemplary or problematic and that
directly affect international transactions.
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however, the U.S. first needs to conduct a balanced, candid assessment of its domestic
requirements.®*

Recommendations on Threshold Requirements

The regime currently in place in the United States requires no change with respect to two of the
Advisory Committee' s recommendationson premerger notificationthresholds. Thenoatificationthresholds
areobjectively based, and the U.S. antitrust agenciesensure the transparency of these thresholds and their
applicationby offering guidanceto practitionersand bus nessesthrough publishedrul es, regul ations, guides,
speeches, and press releases, and through the advisory services of the FTC Premerger Office.®

The areain which the U.S. notification thresholdsfal short isin screening out transactions that are
unlikely to generate gppreci able anticompetitive effectswithin the United States. Asdiscussed morefully
below, this goal may be accomplished by raising the notification thresholds.

Nexus to the Jurisdiction

TheUnited Stateshasawel |-established history of assertingjurisdictionover internationa mergers.®
By providing exemptions from reporting requirements for certain transactionsinvolving foreign persons,
however, theHSR Act ensuresthat only partiesto transactionswith anexusto thejurisdiction must notify
the U.S. antitrust authorities.®” Notification obligationsfor foreign transactions (where the acquiring and
acquired persons are both foreign) are triggered only if the acquired party possesses more than a de

84 U.S. Chamber of Commerce Submission, at 2.

8 The Advisory Committee commends the transparency of the U.S. system and encourages the agencies to continue
updating these valuable resources on aregular basis or as new devel opments occur.

8 In 1995, the DOJ and the FTC released Antitrust Enforcement Guidelines for International Operations, U.S.
DEPARTMENT OF JUSTICE/FEDERAL TRADE COMMISSION, ANTITRUST ENFORCEMENT GUIDELINES FOR INTERNATIONAL
OPERATIONS 83.14 (1995) reprinted in 4 Trade Reg. Rep. (CCH) 113,107 (1995). These Guidelines set forth the antitrust
agencies policy on international antitrust issues and outline the agencies position on jurisdiction over different types
of international conduct. The guidelines provide several examples regarding both mergers and joint ventures and reaffirm
the agencies’ intention to assert subject matter jurisdiction over any transaction that would affect either U.S. import trade
or U.S. export commerce. The guidelines state that “Section 7 of the Clayton Act applies to mergers and acquisitions
between firms that are engaged in commerce or in any activity affecting commerce. The Agencies would apply the same
principles regarding their foreign commerce jurisdiction to Clayton Act Section 7 cases as they would apply in Sherman
Act cases.” The guidelines also make note of the 1986 OECD Recommendation, which requests that OECD countries
notify each other during the merger review process when their actions might affect the interests of other countries
(subsequently replaced by the 1995 Revised Recommendation).

87 See 16 C.FR. §802.50-52. It is important to note that even if a proposed transaction involving foreign parties or
foreign assets is exempt from premerger notification obligations in the United States, the U.S. agencies have the authority
to challenge that transaction if it is likely to substantially lessen competition in the United States.
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minimisU.S. presence.®® Further, where both parties are foreign, the rules a'so provide an exemption if
their aggregate annua saesin or into the United States arelessthan $110 million and their aggregate total
assetsin the United States are less than $110 million. In addition, all acquisitions of foreign assets by a
foreign person are exempt from HSR notification requirements regardless of the amount of salesinto the
United States attributable to those assets.®

The HSR Act dso exempts from notification obligations certain acquisitions by U.S. persons of
foreign assetsand shares. An acquisition of foreign assetsisexempt from notification requirementsif the
acquiring personwill not hold assets of the acquired person that accounted for $25 million or morein ses
inor intothe United Statesduring the preceding year. Anacquisition of sharesof aforeignissuer isexempt
from notification requirements unless the foreign issuer holds $15 million or more of U.S. assets or
generated salesin or into the United States of $25 million or more during the preceding year.*

Despite the exemptionsfor certain classes of foreign transactions, infiscal year 1999, the HSR Act
captured 849 transactionsinvolving aforeign acquiring person or foreign acquiredentity, anincreasefrom
736 the previousyear. Of the 849 transactions, preliminary investigationswere openedin 111, and secord
requestswerethenissuedin 21. Enforcement actionswere undertakeninonly 5 of the849 transactions.™
These gatistics suggest not only that very few foreign transactions pose the potentia for anticompetitive
effectssgnificant enoughtowarrant theintervention of theU.S. antitrust agencies, but al sothat many more
transactions than may be necessary come within the U.S. merger review net. As a result severd
respondents to |CPAC outreach efforts have called for reform of the foreign person exemptions.*

Becauseof difficultiesinobtaining dataregarding thenatureand extent of filingsfor transactionswith
an internationd aspect, the Advisory Committee believes that it is not in a position to make specific
recommendations on exemption amounts for foreign transactions. Given that these levels have not been

8 The acquisition by a foreign person of shares in a foreign issuer is exempt if the acquisition does not confer control
of either an issuer that holds $15 million of U.S. assets or a U.S. issuer with annual sales or total assets of $25 million or
more, whether domestic or foreign. By virtue of the definition of control under the HSR Act, al acquisitions by foreign
persons of voting securities in foreign issuers are exempt if those shares do not exceed 50 percent of the outstanding
voting securities of the foreign issuer. 1d.

8 g,
ST

% u.s. DOJ Premerger Office; see also Annex 2-B. For fiscal year 1999, statistics for transactions involving foreign

persons -- second requests in 21 of 849 foreign transactions (2.5 percent) and challenges to 5 of 849 foreign transactions
(0.6 percent) -- are dmost identical to rates for all HSR transactions (2.4 percent and 1.6 percent).

92 o e.g., Submission by Michad Sennett, Bell, Boyd & Lloyd, in response to the Advisory Committee
Multijurisdictional Merger Review Case Study questionnaire re the Baxter International Inc./Immuno International AG
transaction, at 4 (April 9, 1999) [hereinafter Sennett Submission re the Baxter International Inc./Immuno International
AG transaction].
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adjusted for many years, however, the Advisory Committee recommends that the FTC review the scope
and leve of the HSR exemptions for transactionsinvolving foreign persons and that the U.S. antitrust
agenciesgiveseriouscons derationtothethreshol d exemptionsto ensurethat transactionsthat arenot likely
to violate the antitrust laws are exempt from premerger reporting classes of transactions.*

Appreciable Anticompetitive Effects

More generdly, the Advisory Committee recommends that the current notification thresholds be
carefully reviewed to ensurethat they areonly asbroad asnecessary to identify transactionsthat may cause
an gppreciable anticompetitive effect. While recognizing that small transactions are not necessarily
competitively benign, the Advisory Committee finds that the notification thresholds currently
employed by the premerger notification regime are too low and capture too many lawful
transactions. The Advisory Committee believes that the United States will not be well positioned to
advocatethat other jurisdictionsreview and revisetheir own premerger notification thresholds until it has
addressed these same issuesin its own system.

Enacted in 1914, the Clayton Act prohibits mergers whose effect “ may be substantially to lessen
competition or tend to create amonopoly.” The Clayton Act incorporates what has been characterized
as an “incipiency standard,” thereby empowering the U.S. antitrust agencies to prevent potentially
anticompetitive mergers before they result in harm to competition. The premerger notification regime
contained in the HSR Act isintended to give the U.S. antitrust enforcement agencies “an effective
mechanismto enjoinillega mergers beforethey occur.”* With limited exceptions, the HSR Act requires
premerger notification for each acquisition of assets or voting securities that exceeds $15 miillion (or that
resultsin control of an acquired party with at least $25 million in sles or assets) in which one party to the
transaction has at least $100 million in sales or assets and the other has at least $10 million in sales or
assets.®

The DOJ and FTC Horizontal Merger Guidelines explain that while challenging potentialy
anticompetitivemergers, the U.S. antitrust agencies seek to avoid unnecessary interference with thelarger
universeof mergersthat iseither competitively beneficia or neutral.* Asdiscussed above, however, only
asmall percentage of transactions captured by the notification thresholds currently in place leads to
enforcement action. Indeed, no enforcement action is taken against more than 98 percent of dl notified
transactions. In addition, the annual leve of filings made with the U.S. antitrust agencies has increased

9 See 15 U.S.C. §18a(d)(2)(B).
% S, Rep. No. 94-803, at 72 (1976).
% 15U.sC. §818a

% u.s. Dep't of Justice and Federal Trade Commission, Horizontal Merger Guidelines at 0.1 (Apr. 1992), as amended
(Apr. 8,1997), reprinted at 4 Trade Reg. Rep. (CCH) 1113,104.

127



Multijurisdictional Mergers: Rationalizing the Merger Review Process

ggnificantly sncethe HSR Act was enacted. The Advisory Committee believes that thisincreased level
of filingsisattributablenot only toincreased merger activity, but dsotothefallureto adjust thenotification
thresholds. They have not been changed since the HSR Act was enacted in 1976.

The most straightforward way to decrease the number of required filings while not materially
compromising the agencies' enforcement mission is to increase the size-of-transaction threshold for
acquigtionsof voting securitiesand assets. Businessgroupsand othershaverecommended tothe Advisory
Committee that the notification thresholds be adjusted to account for inflation and indexed to account for
futureinflation.”” Adjustingfor inflation usingthe Consumer Pricelndex, for example, the$15millionsize-
of-transaction threshold in 1976, if measured in 1998 dallars, would now be set at approximately $43
million. Increasing the threshold commensurate with the gross domestic product deflator, an indicator of
inflation in the entire country, trandatesinto an HSR threshold of $37.8 million when measured in 1998
dollars.%®

The Advisory Committee acknowledges the benefits of this recommendation but notes that an
indexing mechanism may producearbitrary results. At thesametime, the Advisory Committee recognizes
that absent an automatic (that is, mandatory) indexing mechanism, there may be no incentiveto raisethe
thresholds. If an indexing method is not used, the Advisory Committee recommends that Congress and
theU.S. antitrust agenciesreview notificationthresholdsperiodicaly (atleast every four years) todetermine
whether they should be increased.

Enforcement statistics for 1998 suggest that adjusting the notification thresholds to keep up with
inflation measured in 1998 dollars should not materially compromise the enforcement mission of the U.S.
antitrust agencies. Depending on the base year and deflator used, that cal culation would mean increasing
the size-of -transaction threshol d in the $33 million to $43 million range.*® Although data are not publicly

97 U.S. Chamber of Commerce Submission, at 3; NAM Submission, at 4-5 (“The NAM recommends that HSR thresholds
be increased automatically on an annual basis commensurate with the gross domestic product deflator.”); see also USCIB
Submission, at 4. It is noteworthy that the fines for violating HSR are indexed to account for inflation, but the dollar
values for determining whether afiling is required are not. Specifically, the maximum civil penalty of $11,000 for each day
during which a person fails to comply with the HSR Act is adjusted periodicaly for inflation. The Debt Collection
Improvement Act of 1996, Pub. L. No. 104-134, 831001, 110 Stat. 1321, which amended the Federa Civil Monetary
Penalties Inflation Adjustment Act of 1990, requires that civil penalties be adjusted for inflation at least once every four
years.

% ys ng 1978 (the year in which the HSR thresholds came into effect) results in a similar jump. Adjusting for inflation
using the Consumer Price Index, the $15 million size-of-transaction threshold would now be about $37.5 million if
measured in 1998 dollars. Increasing the threshold commensurate with the gross domestic product deflator trandates
into an HSR threshold of $33 million when measured in 1998 dollars. Data sources: U.S. Dep't of Commerce Bureau of
Economic Analysisand U.S. Dep't of Labor Bureau of Labor Statistics.

% The GDP deflator offers the most representative inflation series because it covers al economic activity. The CPI
deflator pertains to a basket of consumer products and thus is less directly applicable to this analysis. Additionally, the
CPl may overstate the annua rate of inflation.
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avalablefor that range, HSR tatistics show that raising the threshold to $25 million or $50 million would
have eliminated approximately 25 to 50 percent of transactions notified in fiscal year 1998.1%°

In 1998 transactions va ued below $25 million raised few competitive concerns. In that year, the
agenciesrecaived filings on 1,235 transactions va ued at $25 million or less. The agenciesissued second
requestsin only 11 (less than 1 percent) of these transactions. Indeed, in 95 percent of the 1,235
transactions, neither agency sought clearance to even contact the parties.’®* Thefiling fees alone in the
1,224 transactions in which no second request was issued, however, cost the acquiring parties $55.1
million. 1%

Likewise, only 27, or just over 1 percent, of the 2,398 transactions valued at $50 million or less
received second requests.  Although second-request investigations represented only asmall percentage
of notified transactionsva ued below $50 million, amost 9 percent of dl investigated transactionsinvolve
transactions valued at less than $25 million and gpproximately 20 percent of al investigations involve
transactions valued at | essthan $50 million, indicating that some smdll transactionsrai se sufficient antitrust
concerns to warrant a more complete investigation.'®

If atransaction is not captured by the thresholds, however, the agencies have the authority to
investigate and take enforcement action, if needed.’® For example, in each of the last two yearsthe DOJ

100 FT¢ and DOJ Annual Report to Congress Fiscal Y ear 1998, Exhibit A.
101 |4, Of the 1,235 notified transactions valued at $25 million or less, 196 involved transactions with aforeign acquiring
person or foreign acquired entity. A second request was issued in only 2 of the 196 transactions; no enforcement action
was taken. Of the 2,398 notified transactions valued at $50 million or less, 344 involved transactions with a foreign
acquiring person or foreign acquired entity. A second request was issued in only 5 of the 344 transactions; no
enforcement action was taken. See Annex 2-B.

102 NAM Submission, at 5-6 (additional costs included attorneys' fees, opportunity costs, and savings lost due to the
delay in implementing any efficiencies resulting from the transactions).

103 FTC and DOJ Annual Report to Congress Fiscal Y ear 1998, Exhibit A.

104 The agencies may issue “civil investigative demands’ to obtain documents and information necessary to conduct
a review of transactions not reportable under the HSR Act, although no bar on closing pending review is imposed. At
least one antitrust official in the United States, however, has noted the relative ease with which competition authorities
may now monitor pending transactions:

Rarely do the authorities first learn of a merger through the submission of premerger notification. The
merger wave of the nineties has been matched by the proliferation of media outlets -- both print and
electronic -- that report hints of merger talks. Yet, old reliables, like the Financial Times and the Wall
Street Journal, remain good sources of news about potential mergers. The agencies pay attention to
these reports and may seek to substantiate them by calls to the companies or to their counselors. The
agencies staffs will also talk to one another on the basis of press reports to make sure that potential
reviewing agencies are aware of such reports and can begin to determine whether they will have

129



Multijurisdictional Mergers: Rationalizing the Merger Review Process

opened more than 50 investigations of transactions that were not reportable under the HSR Act.!®
Although the agencies contend they have very little ability to detect nonreportable transactions, the
Advisory Committee bal ances that concern with the recognition that only asmall fraction of transactions
that fal below notification thresholds will pose the threat of competitive harm. Thus, the Advisory
Committee concludesthat increasingthefiling threshold in the $33 million to $43 million range should not
materidly affect the qudity of Clayton Act enforcement efforts. Three Advisory Committee members
advocate raising the size of the transaction threshold higher, to $50 million.

Any efforts to revise natification thresholds must account for the fact that filing fees currently
constitute a significant source of revenue for the U.S. antitrust agencies. To ensure that the DOJ
and FTC will be able to pursue their enforcement missions vigorougdly, it isimperative to provide
alternative sources of funding to offset the loss of any funds that may result from revision of HSR
thresholds. Thisgoa may be accomplished by delinking the fees from the budget and by direct funding
fromgenera revenue. If fundsare not directly appropriated, dternative funds may beredized in avariety
of ways, including raising thefiling fee, adjusting the fee based on the size of the transaction, or assessing
the fee based on the complexity of the transaction and the amount of work performed by the reviewing
agency, although these aternatives would not accomplish delinking the fees from the budget.

The exigting linkage between filing fees and funding for the DOJ and FTC creates a conflict of
interest for the agencies and a so exposes them to substantial funding cutsif filings were to decrease, as
occurred between 1989 and 1991 when filings dropped more than 40 percent.’® The Advisory
Committeeis of the view that filing fees should be delinked from funding for the agencies, but that any
effortsto do so must occur in an environment where sufficient fundsare assured from other sources. This
step would be beneficia both for the United States and for those countries around the world that have
followed the U.S. lead in implementing filing fees and have linked them to agency budgets.

Recommendations on Deadlines and Time Frames for Review

The Advisory Committeecommendstheflexibility of theU.S. premerger notification system, which
permitsfiling at any time after the execution of aletter of intent, contract, agreement inprinciple, or public
bid. Inaddition, the Advisory Committee commendsthe U.S. agenciesfor concluding their initia review

jurisdiction to review the transaction.
Parisi, IBC Address.
105 y.s. DOJ Premerger Office. Comparable FTC statistics are not available.

106 e NAM Submission, at 5; U.S. Chamber of Commerce Submission, at 4-5.
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inamaximum of 30 daysfollowing natification. Thus, no reform of the U.S. triggering event or initid review
period is needed.

M orecertainty with respect to timeframesfor the second-stagereview processisneeded, however.
In the United States, the second-stage review processis triggered when a second request isissued prior
to the expiration of theinitia review period. The merging parties may not consummeate the proposed
transaction until 20 days (or, in the case of a cash tender offer, 10 days) after they have substantially
complied with their respective second requests, which could take several months.’®” The length of the
review process thus varies from case to case.

Because the U.S. agenciesissue relatively few second requests -- 113 (less than 3 percent of all
notified transactions) in fiscal year 1999 -- this discussion pertains to only a minority of all notified
transactions. In addition, data submitted to the Advisory Committee by the U.S. agenciesindicate that,
on average, second-request investigationsare resolved in about four months (Box 3-D). For transactions
in which second requestswere issued but in which the DOJ did not file cases, moreover, the averagetime
to resolution after the issuance of the second request was only two to three months.® It isimportant to
note, however, that some second-stage reviews may take up to a year or longer.'®

Although year-long second-stage review periods constitute a distinct minority of al reviewed
transactions, second-stage merger review in the United Statesis a controversial topic and therefore
deservesthe attention of both the Advisory Committee and the U.S. antitrust agencies. Among the
concerns raised about the second-stage review periods, some parties have suggested the processis
open ended and raise concerns about alack of certainty about when a transaction may be closed. Of
course, after aparty isin substantial compliance, in al mergersinvolving unregulated industries (the bulk
of dl transactions investigated), the agencies are required by statute to complete that investigation in 20
days. That period can only be extended if the parties choose to do so.1%°

Box 3-D: Average Daysto Resolution after |ssuance of Second Request!

Fiscal Year Department of Justice Federal Trade Commission

107 The filing parties may agree voluntarily not to close the transaction for some period of time after the expiration of
the waiting period in order to give the parties more time to discuss the competitive significance of the transaction with
the agencies or to negotiate a settlement.

108 Robinson Letter.

109 11y some instances this length results from the parties choosing to delay compliance; in non-HSR transactions it may
occur where the additional time does not delay the closing of the transaction.

110 gee e.g., Members of ABA Int'l Antitrust L. Comm. Submission, at 2 (noting that under the U.S. system, “the
potential for delay of consummation of a merger is great, and the length of delay is uncertain”).
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1995 135.88 92.3
1996 125.42 113.3
1997 153.84 152.2?
1998 112.07 122.3
1999 (to June) 57.68 86.0

Source: Robinson Letter; Baer June 15, 1999 L etter.

! From the date the second request is issued until closing of investigation or issuance of the proposed consent.
2 Includes two transactions in which the parties chose not to comply for over two years.

The Advisory Committee is in accord on the need for certainty in merger review periods.
Specificdly, Advisory Committee membersconcludethat merger review beconducted within areasonable
time frame and that the review process should not be open ended. Advisory Committee members were
not of a shared view on the appropriate mechanisms for addressing these concerns, however.

One avenuefor addressing these concernsliesin the use of fixed maximum review periods. Infact,
the data provided by the agenciesindicate that the mgjority of transactions are cleared within reasonable
timeframes, which suggeststhat theagenciescould (or should beable) to conduct their reviewswithinfixed
maximumreview periods(for example, fivemonthsfollowingnatification, a ongthelinesof the EC). There
was adivergence of views among Advisory Committee members, however, regarding whether imposing
afixed maximum review period is advisable.

Proponentsof fixed maximum review periods contendthat such limits are necessary to providethe
certainty and disciplinein the merger review process. These members believe that strict deadlines are
particularly necessary in atwo-stage review process to prevent the second stage from becoming adrawn
out affair (discussed in detail below). Many practitioners, including some members of the Advisory
Committee, believethat thestrict timeframesused by the European Commission show that fixed timelimits
for merger reviews are both feasible and beneficial.***

The mgority of members believe that strict fixed time frames would be fraught with risk and
extremely difficult to achieve under the U.S. system.™? For example, unlike the EU system, in which the

m Rowley and Campbell Submission, at 20.

112 Advisory Committee Member David B. Y offie acknowledged the difficulty of fixed time frames in the U.S. systems,
but nonetheless advocates that fixed time periods are necessary to prevent the long delays and potential destruction
of value that characterize the existing antitrust review process. On this point Professor Yoffie offers the following

perspective:
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European Commission decides whether amerger should be permitted, the U.S. agencies do not have the
power to block atransaction themsalves but must ask afedera court to seek a preliminary injunction. It
wasobserved that, in asystem with fixed maximum review periods, merging partiescould thwart theU.S.
agencies effortsto review atransaction and to preparefor litigation by refusing to comply with a second
request. Although the agencies could impose fines for faillure to comply, some Advisory Committee
members raised concerns that the agencies enforcement mission nonetheless could be seriously
compromised. Thus, it wasrecognized that if fixed maximum review periodswere imposed, afixed time
frame for responding to the agencies request for additional information also would be needed. This,
however, woulddiminatemuchof theflexibility that partiesnow enjoy instructuring andimplementing their
transactions.!®® 1t also would reduce the time available to negotiate reductions in the scope of second
requests and hamper the ability of the agenciesto conduct “quick look” investigations. Thus, fixed time
frames could increase the burden on parties of complying with second requests.

Even disregarding the specific characteristics of the U.S. system, Advisory Committee members
expressed concerns generdly about fixed maximum review periods. Fixed time limits could result in
enforcement errors. An agency may be forced to act because it ran out of time. This may result in too
much enforcement, insufficient enforcement, inappropriate enforcement, or ineffective enforcement, and
may impose unnecessary burdens on the partiesto atransaction, harm consumers, or both."'* There dso
was concern that maximum time periodswould effectively turninto minimum or standard review periods.

Basad on these concerns, the mgority of Advisory Committee members eschew dtrict time frames
but recommend instead that alternative stepsbetakento providethegreater certainty required for effective

There is a pattern emerging in large, complicated transactions where antitrust authorities ask for too many
documents, and companies procrastinate on delivery or deiver al of the documents (which the antitrust
authorities then do not have adequate staff to review). Without a change in process, specifically without a
mandate for agencies and merging parties to work on fixed time schedules, it will be difficult to break the current
pattern. Particularly in high technology industries, which represent a growing fraction of anti-trust reviews, the
current system of open-ended time frames and significant delays are especialy problematic. While value can
also be destroyed by delays in traditional industries, the long-run implications are potentially even more severe
in high technology. Entire product cycle generations in some industries are six-to-nine months. As merger
reviews stretch to the length of an entire product generation, and decisions within the merging companies are
put on hold pending the merger review, the potential gains from a merger can turn into significant losses, both
for consumers and producers.
113 The FTC informs the Advisory Committee that FTC staff’s experience is that parties postpone complying with a
second request when it is in their interest to do so, whether to permit resolution of specific antitrust issues or to
concentrate on business matters entirely unrelated to antitrust review. The FTC cautions that putting a time limit on
investigation would severely restrict the flexibility of the agencies to resolve issues without substantial compliance or
to negotiate appropriate relief.

14 Remarks by Debra Vaentine, General Counsel, U.S. Federal Trade Commission, at ICPAC Committee Meeting (Sept.
11, 1998), at 126 and discussions that followed.
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transaction planning. One approach to provide the greater certainty required for effective transaction
planning isfor the agenciesto adopt nonbinding but notional timeframesfor second-stagereview that vary
in relation to the relative complexity of the transaction. The agencies should strive to meet these
adminigtrative deadlines and should publish the results on aregular basis. The Advisory Committee also
notes that review periods might well be shortened if its recommendationsfor limiting the scope of second
requests are adopted (see discussion on information requests below).

The Canadian system has adopted asmilar gpproach. The Canadian Competition Bureau uses
“servicestandards’ guidelines. Theseguidelinesidentify the maximum turnaround timespartiescan expect
for merger review in Canada. Under the guiddlines, the Canadian authority will endeavor to clear anotified
transaction in 14 days for noncomplex mergers, 10 weeks for complex mergers, and 5 months for very
complex mergers. Thefive-month review period coincideswith the aggregated five-month review period
used by the EC for mergersthat are subjected to second-phaseinvestigations. The service sandards are
not binding, and other than the three-year limitation period for challenging a transaction under the
Competition Act, there is no legal limit on the length of a Bureau investigation.’*> The Canadian
Competition Bureau reportsthat during thefirst year in which these service sandards were established it
met or surpassed the standards in the magjority of cases.!'®

Of course, theability of the agenciesto meet such notiona timetableswill beaffected by the conduct
of the partiesand thetime they take to respond to information requests. Itisevident that the process may
produce opportunitiesfor strategic behavior or gaming onthe part of the partiesto the transaction that can
causedeay. Atthesametime, theagenciesmust do whatthey cantoingill disciplineand efficiency inthe
review procedures. Asdescribed below, reviewing agencies and merging parties can cooperatein severd
ways to expedite the process. To thisend, it was suggested to the Advisory Committee that agency staff
and the merging parties should routinely engage in candid and good-faith exchanges regarding the scope
of the second request, compliance with the second request, and projected review periods.**’

Recommendations on Focused I nfor mation Requirements

15 However, the review periods start to run only after the Bureau has received the information deemed necessary to
complete an investigation, and this may involve substantially more information than prescribed for a filing under the
Competition Act. Complex mergers are defined to include transactions between direct or potential competitors as well
as mergers between customers and suppliers where there are indications that the transaction may create or enhance
market power. Very complex mergers are those which are likely to create or enhance market power and in which
Competition Tribunal proceedings are a strong possibility. Rowley and Campbell Submission, at 20; Competition Bureau
Fee Charging Policy, CANADA GAZETTE, PART |, VoL. 131, No. 44, at 3,446 (Nov. 1, 1997).

116 Apnual Report of the Commissioner of Competition for the year ending March 31, 1999, at 19-20, available at
<http://competition.ic.ca>.

17 New York City Bar Association Committee Submission, at 5.
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The Advisory Committee commends the U.S. agencies for generaly striking the right balance
between avoiding unduly burdensome initid filing requirements and maintaining their ability to identify
competitively sensitivetransactions. The Advisory Committeeobserves, however, that the second-request
process could benefit from adjustment.

Initial Filing and “ One and a Half” Requests

The Advisory Committee believes that with modest exceptions, the HSR filing form requests only
the information the agencies need to identify competitively sensitive transactions. Revisionsto the HSR
form, however, may enhancetheagencies ability toidentify potentialy problematictransactions. TheFTC
has acknowledged, for example, that it sometimes has difficulty identifying from the form the specific
products produced by the filing parties.*® Transactions also may be missed where the parties have not
created 4(c) documents or where the documents that exist do not revea the competitive overlaps, and
where the transaction does not have a high enough profile to attract attention from the press or from
competitors or customers who might wish to complain.

The FTC has been contemplating changes to the HSR noatification form to eliminate requests for
informationthat are not essential to the substantive antitrust review of areportabl etransaction and tofocus
theformmoredirectly on product overlaps.™® The Advisory Committeeencouragesthe FTC toimplement
changesto achievethese objectives. In addition, the Advisory Committee recommends that the agencies
formalizetheir current practi cesthat encouragemergingpartiesvol untarily toprovideadditiona information
at theinitid filing stage in an effort to resolve potentia issues without the need for asecondrequest. One
way to formalizetheprocessisto create an optiona long form, aong thelines of the Canadian short form+
long formfiling. Another way isto cresteamode voluntary submissionlist that identifiesthe categories of
useful data that merging parties could submit in facially problematic cases.

Dataprovidedby theagenciesindi catethat thevol untary submissionof additiond informationduring
theinitid waitingperiod does cut back the number of second requests. Infiscal year 1999, the DOJissued
nearly 15 percent fewer second requests than it had the preceding year. Infiscd year 1998, moreover,

118 See Notice of Proposed Rulemaking, 59 Fed. Reg. 30,545 (1994). This can occur because SIC codes are often overly

broad or ambiguous so that overlaps are not apparent on the face of the form or because the companies may report in
the ordinary course of business under different codes.

119 Accordi ng to the FTC's Premerger Natification Office, the FTC is likely to propose implementing many of the
changes first proposed in 1994. See Joseph G. Krauss, Assistant Director, Premerger Notification Office, Bureau of
Competition, FTC, New Developments in the Premerger Notification Program, Before the DC Bar Ass' n Antitrust, Trade
Regulation and Consumer Affairs Section Antitrust Committee (Oct. 7, 1998); William Baer, Reflections on Twenty Years
of Merger Enforcement Under the Hart-Scott-Rodino Act, 65 ANTITRUST L.J. 825, 854 (Spring 1997). Another 1994
proposa of particular interest amends the HSR notification and report form to require a listing of the name(s) of any
foreign antitrust or competition authority that has been or will be notified of the proposed acquisition. See Notice of
Proposed Rulemaking, 59 Fed. Reg. 30,545 (1994).
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the FTC issued the same number of second requests (46) asit had in fisca year 1994, when half as many
filings were received.

The U.S. agencies also could formalize the practice of permitting the merging partiesto withdraw
andrefiletheacquiring party’ SHSR formwithin 48 hours (without having to pay another filing fee) in order
to give the agencies additiona time to resolve the matter without having to issue a second request. This
practice has usefully been employed when the reviewing agency has been unable to clear atransaction
within the initid 30-day review period, despite the voluntary provision of additional information. In
appropriate cases of thisnature, the agencies should dert partiesto the option of withdrawing and refiling
the HSR natification. In casesin which thismechanism is employed, the agency should endeavor to clear
the transaction during the second 30-day period or, if asecond request isissued, the second request should
benarrowly tailored tothoseissuesidentified bytheagency asproblematic. Inaddition, publishing Satistics
on the number of successful (and unsuccessful) attempts to avoid a second request by withdrawing and
refiling anotificationwould demonstratetheviability of thisoptionand aleviateconcernsthat it would only
add an additional 30 days to the process.

| nsevera recentmultijurisdictiona mergerinvestigations, vol untaryinformationprovidedat theinitial
filing stagedlowed the FTCtofocusitsinvestigationsmorequickly onthe potentialy problematic portions
of the transactions. In The Seagram Company’ s acquisition of PolyGram, voluntary early cooperation
allowed the FTC to clear the transaction within the 30-day initid review period (Box 3-E). Two other
notable examplesinvol vetransactionsthat required second requests, but the companiescooperated sofully
that the FTC wasabl eto negotiateand proposeconsent ordersvery quickly. Thefirstinvolved twoforeign
indugtria firmsin a$1 billion transaction. FTC gtaff quickly identified concernsin two reevant markets
involving fairly sophisticated products and technology. A consent order was negotiated and the FTC
approved the proposed consent less than 60 days after the second request wasissued. A modest amount
of documentswas submitted by the parties. A second involved amultibillion dollar merger involving two
multinationa pharmaceuticd firms. Thestaff reviewed severd potential overlap marketsandidentified one
with substantia competitive concerns. The parties negotiated aconsent, identified an up-front buyer and
the FTC voted out the proposed consent less than 45 days after the second request wasissued. Again,
only a small number of documents were submitted.*?°

120 Baer June 15, 1999 L etter.
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Box 3-E: The Seagram Acquisition of PolyGram

The Seagram acquisition of PolyGram in 1998 was a $10.4 billion transaction that merged the sixth
(Universal) and the fourth (Polygram) largest music companies in the world to create the world' s largest
music company. According to Seagram, the purpose of the merger was to match Universal’s relatively
strong U.S. business and less-developed international business with PolyGram’s strong international
presence and wesker U.S. presence. The merger afforded better opportunities for U.S. artists to export
their music internationally and for internationd artists to reach U.S. consumers. Substantial cost savings
were also anticipated (and reportedly achieved). The relevant market for antitrust purposes was
prerecorded music, whether sold in the form of compact discs, cassettes, or vinyl records. The geographic
market was no smaller than a national market. The transaction resulted in a combined market share of
approximately 25 percent (in the United States, Europe, and most other major markets), with the four other
“major” record companies (Sony, Warner, EMI, and BMG) each having shares between 10 percent and
23 percent, and independent |abels as a group accounting for approximately 15-20 percent of sales.

The seriousness of the antitrust issues raised by the transaction was difficult for Seagram to gauge.
The combined market share was moderately high but not clearly aproblem. In 1983, however, when
Warner had attempted to acquire PolyGram, the FTC had investigated and ultimately blocked the
transaction when the Ninth Circuit preliminarily enjoined the merger. The combined shares (and the shares
of the remaining competitors) in 1983 were virtually the same as the combined sharesin 1998. Moreover,
at thetime Universa launched itsbid for PolyGram, severa investigations of horizontal agreements among
the major record companies were underway in the United States, Europe, and elsewhere. All of these
presented concerns for the merging parties.

As it turned out, clearance proceeded smoothly with very few significant problems. Seagram
initially had anticipated a five-to-six month period between the announcement of the transaction and
closing, driven in part by the time anticipated to obtain antitrust clearance and in part by the time needed
to plan the integration of the two companies. Seagram expected a significant investigation in the United
States and not much antitrust resistance in the EU or elsewhere. Because of prior FTC enforcement
history, Seagram anticipated a second request. Seagram’ s strategy was to make its HSR filing first in the
United States and then to open discussions with the FTC staff immediately in an effort to narrow the issues
and possibly avoid a second request atogether. Seagram, crediting experienced FTC lawyers, found the
FTC very responsive. The staff was able to eliminate many issues immediately (or with only minimal
additional information) and then devote its resources to the tougher issues. In addition to afairly large
group of 4(c) documents, Seagram voluntarily provided strategic plans and other documents to help the
FTC get itsbearings at the outset. Seagram then met with the FTC staff, including economists, several
times and again voluntarily provided information (approximately three boxesin total). Ultimately, the FTC
decided not to issue a second request and cleared the transaction within 30 days.

Source: Logan Submission.
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The Second-Request Process

Althoughthe HSR systemavoids placing undue burdenson merging partiesat theinitia filing stage,
it isby far the most demanding in the second-stage review process with respect to the information and
documentsthat merging parties are required to provide. The Advisory Committee recognizes, however,
the flexibility of the U.S. system that enables the agencies and merging partiesto resolve issues in many
matterswith only limited production of documentsand information. Data provided by the U.S. agencies
indicate that more than haf of al firms complied only partially with the second request and that many
transactions were resolved with the submission of 50 or fewer boxes of documents.*

Many business groups and practitioners that appeared before the Advisory Committee, however,
perceive the second-request process to be “unduly burdensome.”*? The Advisory Committee too is
concerned that the data may not indicate the full extent of the burden. For example, even if parties
ultimately did not substantialy comply with the second request, they may still have undertaken a full
document search to be prepared to comply fully with the second request in the event that settlement
negotiations break down.?® In addition, in a handful of notable instances, merging parties have been
requiredto submit hundredsof boxesof documents, multiplegigabytesof computerized data, and extensive
answerstodozensof interrogatory questions. Theseinstancesfud the perception of theunduly burdensome
nature of the second-request process.

C Inthe Halliburton/Dresser transaction, the parties submitted 670 boxes of documentsto the Justice
Department, whereas they submitted only 4 boxes to the Mexican authorities, 2 to the European

121 pata provided by the DOJ indicate that in 1998, merging parties entered into substantial compliance in only 40
percent of the transactions in which second requests were issued. Sixteen percent of second-request transactions were
resolved without the production of any second-request documents and 43 percent were resolved with only partia
compliance. Robinson Letter. Similarly, during the 15-month period from March 1998 to June 1999, parties to
transactions receiving a second request from the FTC entered into substantial compliance in fewer than one in six
investigations. Approximately 60 percent of the FTC's investigations involved document productions of fewer than 20
boxes, and 70 percent involved document productions of fewer than 50 boxes. Baer June 15, 1999 L etter.

122 ABA Int'l Antitrust Law Committee Members Submission, at 5-6 (“The burdensome nature of the Second Request
process is particularly egregious with respect to foreign companies.”); ABA Antitrust Section Multijurisdictional Merger
Review Submission, at 22 (“Practitioners and the business community widely perceive Second Requests to be unduly
burdensome.”); U.S. Chamber of Commerce Submission, at 5 (“The experience of members of the Chamber has been that
the Second Reguest process as practiced in the United States is extremely burdensome....”).

123 1 other instances, companies have entered into consent decrees because of their desire to avoid the expense and
delay generated by the second-request process. See Sennett Submission re the Baxter International Inc./Immuno
International AG transaction, a 3. Others alege that “[m]any experienced practitioners believe that the agencies use
extensive Second Reguests and the delay that they cause to increase their time to build a case and in some cases to
create additional leverage to force more divestitures. This is particularly resented by foreigners. The fact is that many
experienced practitioners will counsel their clients that if they wish to keep down the amount of assets to be divested,
it is important to seize control of the HSR ‘clock’ by substantially complying with Second Requests” ABA Int’l
Antitrust Law Committee Members Submission, at 2.
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Commission, 1 box in Canada (where an ARC was granted) and ¥z box each in Australiaand
Brazil.*** The DOJ sinvestigation, however, was conducted smultaneoudy and cooperatively with
an investigation by the EC into the merger. The U.S. enforcement action ultimately obviated the
need for the EC to chalengethetransaction. Rather, the EC relied on Halliburton'scommitment to
the DOJto resolve competitiveissuesthat might havearisenfor theECinthedrilling fluidsbusiness.

Materials submitted to the EC during the first phase of its review of the Baxter International
Inc./Immuno Internationa AG transaction, including detailed factua submissions, documents, and
responsesto inquiries for data summaries, totaled 1 box and required approximately 4 weeks to
prepare. Materias submitted to the FTC through the “quick look” procedure, including detailed
factual submissions, documents, and responses to inquiries for data summaries, totaled
approximately 30 boxes and required 9 weeks to prepare. Baxter worked with the FTC staff on
amodified“quick look” program because Baxter believed thetransaction might not survive lengthy
procedural delay intheUnited States. That is, Baxter “could not risk thetime and burdensrequired
to respond to afull ‘ second request.’” Baxter estimatesthat if it had completed the entire second-
request process, it would have produced in excess of 800 boxes of documents at a cost of $2 to
$3 million and that the review process would have lasted seven to nine months.® According to
Baxter, as aresult of the staff’s cooperation and excellent work, it was able to complete the
transactionin atimely manner, but only with aconsent order, partsor al of which might have been
unnecessary.

Boeing and McDonnell Douglas together produced approximately 5,000 boxes of documents
containing 5 million pages. The FTC aso conducted extensive depostions in the fact- gathering
stage of itsinvestigation. In contragt, relaively few documents (numbering only in the thousands)
were gathered by the EC, which conducted no depositions or interviews of Boeing or McDonnell
Douglas witnesses. Although the parties regarded this as “good news’ in a sense, they were
concernedthat the EC authoritiesmust necessarily haverdied moreon general industry assumptions
than on specific evidence in reaching their conclusion.*?

The Advisory Committeerecogni zesthat these anecdotesdo not necessarily reflect therel ationship

between information requests and other eements of merger review, including the nature and extent of the
potential impact of the transaction in each jurisdictions. Likewise, the volume of documents produced
cannot be divorced from the procedures for eval uation, administrative prohibition or litigation, and the

124 coleman Submission re the Halliburton/Dresser transaction.

125 Sennett Submission re the Baxter International Inc./Immuno International AG transaction.

Submission by Benjamin S. Sharp, Perkins Coie LLP, antitrust counsel for Boeing in the Boeing/McDonnell Douglas
transaction, in response to Advisory Committee Multijurisdictional Merger Review Case Study questionnaire (March
30, 1999).
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apped inthevariousjurisdictions.®” The Advisory Committee believes, however, that itisimportant for

the U.S. agenciesto implement measuresto address some of the perceived problems. Whether or not the
agencies deem the concerns of the business community to be meritorious, the United States will beill
positioned to advocate reformin other jurisdictionsuntil it attemptsto addresstheseissues at home.*® In
some cases, the recommendeations that follow require little more than improving the transparency of the
merger review process. In other cases, they dedl with attemptsto ingtitutionalize best practices. More
generdly, the Advisory Committee supports the project of the American Bar Association Section of
Antitrust Law to study second-request issues.®

The U.S. agencies can take several measures to address perceptions regarding the second-request
process. Firg, the Advisory Committee recommends that when the agenciesissue a second request, they
givethemerging partiestheir reasons(either orally or inwriting) for not clearing the transaction within the
initid review period. Anexplanation of thesubstantiveconcernsprompting thesecond request will facilitate
transparency inthe merger review process and will help the parties to understand that the second request
is based on genuine substantive concerns rather than on strategic motivations.**°

In designing second requests, moreover, the Advisory Committee recommends that the agencies
narrowly tailor their requestsfor additiona informationtotheissuesprompting the need for further review.
In 1995 the agencies announced that they had addressed concerns about the second-request process by

127 1 ndeed, business and bar association representatives who appeared before the Advisory Committee emphasized that
the U.S. review process is “fundamentally sound.” While recognizing some areas may need adjustment, these
representatives nonetheless applauded the “efficient and productive work of the Federal Trade Commission and the
Antitrust Division of the Department of Justice in the face of a merger wave of unprecedented dimension and duration.”
See, e.g., New York City Bar Association Committee Submission, at 1.

128 gee U.S. Chamber of Commerce Submission, a 5 (“Until the United States has attained a heightened level of
investigative efficiency, it is ill-positioned to guide the world community as to appropriate practices.”); Members of the
Antitrust Law Committee of the ABA Section of International Law and Practice testified at ICPAC Hearings that a refusal
of U.S. authorities to change the U.S. system may have a chilling effect on efforts to achieve procedural harmonization:
“Other countries are unlikely to coalesce behind the U.S. system due to the burdensome nature of the U.S. process in
second stage investigations....The U.S. system also has a chilling effect of efficiency enhancing deals. Because Second
Requests impose substantial costs in terms of money and management time, they can and do chill some foreign
transactions and cause the structuring of others to exclude U.S. operations. It would be desirable from a policy
standpoint to avoid creating undue burdens in mergers that ultimately would be found not to raise a substantive
problem.” ABA Int’'l Antitrust Law Committee Members Submission, at 1, 4.

129 The project is composed of practitioners from the private bar and the business community, with the active input and
participation of staff members of the agencies.

130 At the DOJ, recommendations by staff to issue second requests are screened through section management, the
Director of Merger Enforcement, and, in some cases, the appropriate Deputy Assistant Attorney General. A similar
procedure is followed at the FTC. In many instances, this review results either in a narrowing of the second request o
in a decision not to issueit. In FY 1999, of the 113 second request investigations, enforcement actions were taken in 76
(roughly 70 percent).
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adopting amode second request. The predominant view of ICPAC hearing participants, among others,
however, isthat this reform helped reduce burdens only marginaly.®*! Aninternal after-the-fact audit of
several merger chdlenges could be useful inidentifyingthe appropriate components of an effective model
second request. Suchanaudit couldincludeat least two different levelsof andyss. First, it could consider
whether the agenciesarerequesting theright typesof information. In other words, do the agenciesusethe
informationthey request? Second, the audit could consider the types of information subsequently used at
trid. Perhapsthe answersto these questions will enable the agenciesto refine the model second request.

Merging parties and agency staff frequently are able to negotiate modifications to the scope of
second requests. Thelevel of willingnessto engagein productive negotiationsof thisnatureappearstovary
greatly among staff membersand merging parties, however, and modification requests sometimes may not
be resolved in atimely fashion. To indtitutionalize awillingness to engage in productive modification
negotiations, the Advisory Committee recommends that the agencies impress on agency staff the
importance of being open to negotiating timely modifications to the scope of requests. Successin this
endeavor also requires awillingness on the part of merging parties and their advisors.**?

When modification negotiations break down, parties should be encouraged to use the appeals
process.’® Sinceitsinception in 1995, however, that process has never been used at the FTC and has
been used only three times at the DOJ. Practitioners told the Advisory Committee that merging parties
were concerned about potentia stigmafrom using the gppedal s process, the possible delay engendered by
the process, and the perception that the decisionmaker islikely to sdewith the agency (eventhoughinthe
three DOJ apped s, most issueswere decided in favor of the merging parties). Because the agencies want
the appeals process to be used, the Advisory Committee recommends that the agencies make the
procedure more attractive to merging parties. Commentators have suggested this can be achieved by
making the appeal's process more expeditious and its outcome more transparent.** Further, the agencies

131 ABA Antitrust Section Multijurisdictional Merger Review Submission, at 22-23.

132 william J. Kolasky, Jr., and James W. Lowe, The Merger Review Process at the Federal Trade Commission:
Administrative Efficiency and the Rule of Law, 49 AbmIN. L. Rev. 889, 891, 907 (1997), submitted by Mr. Kolasky for
inclusion in the Advisory Committee record; see also Casey R. Triggs, Deputy Assistant Director, U.S. Federa Trade
Commission, Effectively Negotiating the Scope of Second Requests, ANTITRUST 36 (Summer 1999).

133 This is an internal appeal process that parties may use if they believe that they are in compliance with a second
request or that compliance would be unduly burdensome, and they have been unable to reach agreement with agency
staff on proposed modifications. The procedure alows for a written appeal to the Bureau of Competition director at the
FTC and to the deputy assistant attorney general for antitrust at the Department of Justice.

134 New York City Bar Ass'n Committee Submission, at 5-6.
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should actively encourage merging parties to use the process as well as to involve direct supervisory
officials in the modification negotiation process, when necessary.*

The Advisory Committee recommendsthat the agencies attempit to institutionalize these and other
best practices to ensure the integrity and effectiveness of the second-request process. The
ingtitutionaization of these best practicesis particularly important because at |east some of the perceived
problems identified by the private bar appear to stem from differences in practices by individual staff
attorneys. Thus, theagenciesat thehighest level sshould articul ateprinciplesor best practicesto guide staff
during thesecond-request processand shoul d ensurethat proceduresare practiced cond stently throughout
the agencies.

Another issue that requires attention is the reduction of foreign productions and trandation
requirements. In companies with foreign operations, second requests call for English trandations for al
responsive documents. At an average cost of $40 apageword for word (one box isroughly 2,000 pages,
thus $80,000 a box) or $10 a page for a summary ($20,000 a box), trandation requirements can impose
asignificant cost on parties with multinational operations.

Over the past three years, however, the FTC has required trandation of documentsin only five
meatters. The burden in these cases was reportedly minima. The FTC typically requests the partiesto
providesummariesof thedocumentsand thenrequestsfull trand ationsof only thosedocumentsparticularly
relevant to theinquiry. Inonly oneinvestigation in thelast three years did the FTC require trandation of
more than ahandful of documents. Likewise, a the DOJ, parties have provided trand ated documentsin
only 13 transactionsin the last three years. Usudly, when parties have asked to provide summaries of
documentsrather than full trandation of all foreign language documents, staff hasalowed the partiesto do
50.136

However, the CPAC hearingstestimony stressed that many staff membersare unwillingto modify
second requests to cut back on trand ation requirements unless the parties are willing to concede that the
relevant geographicmarketislimitedtotheUnited Statesor North America. Testimony suggeststhat many
gaff membersoperatefrom the perspectivethat if they havetolook at producersabroad, then every aspect

135 Recently introduced legislation, S. 1854, 106" Cong. (1999), provides for aruling by a federal magistrate on whether

a second request is unreasonably cumulative or duplicative; whether it imposes a burden or expense that substantially
outweighs any likely benefit in conducting a preliminary review; or whether the appealing party is in substantial
compliance with the second request. It is questionable whether this is a workable solution. Some suggest that a
standard of review would be difficult to apply, that the mechanism could be gamed by the parties, and that it has resource
implications for the agencies, which would be required to litigate these issues in court. See ICPAC Full Committee
Meeting (Nov. 19, 1999), Meeting Minutes. But see Testimony of Donald |. Baker, Baker & Miller PLLC, ICPAC Hearings
(April 22, 1999), Hearing Transcripts, at 192 (“1 think that the real weaknessin the U.S. system is the absolute lack of any
independent force in the process in terms of determining substantial compliance or any other question. Give me a federal
magi strate or somebody who you can go into and say, ook, thisisridiculous.”)

136 Baer June 15, 1999 L etter; Robinson Letter.
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of the competitive Stuation outsde the United Statesisrelevant to their investigation. These hearing
participants acknowledged that perspective may be appropriate in some cases, but nonethel ess contend
that forelgn operations often are relevant only because the parties are arguing that a price increase in the
United States will be defeated by a supply response from foreign producers.®*’

The ICPAC hearings and meetings with antitrust lawyers produced severa suggestionsto reduce
burdensome trand ation costs where some or al of the company’ srecords are located outside the United
States. Onegpproach would permit the partiesto produce responsive documentsin the original language.
The agency would berespons blefor employing staff proficient inthere evant languageor retaining outside
consultants(such asforeign antitrust lawyers) to review thedocuments and trand ate only those significant
totheissuesinthecase. Another gpproachwould still leave the trand ation task to the agencies but impose
ahigher fixed filing fee wheresuch government trandation isrequired or set amaximum number of pages
that amerging party isrequiredtotrand ate, withthegovernment agency havingtodothetrand ation beyond
that limit.**® Such a system in which costs of trandation are shifted to the agencies or shared with the
merging partiesis thought to heighten sensitivities to the burdens of trandations and encourage a more
balanced assessment of when costs should reasonably be incurred.

Given budgetary congtraints and the number of foreign languagesthat are potentially implicated, it
isnot redigtic for the agenciesto hirelanguage-proficient staff. Rather, the agencies should continuetheir
current practice of permitting parties, in appropriate cases, to provide summaries of documents and
produce full trandations only of documents relevant to the inquiry. However, the parties should not asa
matter of course be required to forgo a defensible market definition in order to take advantage of this
practice. The Advisory Committee recommends that the agencies consider whether the selection of the
specifications that apply to foreign offices could be limited to those that are directly relevant to the
geographic market or that seek documents that pertain to the specific competitive concern at issue.

Multiple Review of Mergers by Antitrust and Sectoral Regulators

Overlapping responsibilitiesfor merger review inthe United Statesa sowarrant consideration, inthe
Advisory Committee sview. A decision by theDOJor the FTCinaspecific transaction does not preclude
subsequent or paralel competition reviews, nor does it determine the outcome of such proceedings.
Federal and state legidatures and judicid decisons have empowered awide array of public and private
partiesto chalengemergers, acquisitionsandjoint ventureson competition policy grounds. Becauseshared
power may generateincons stent policy gpproacheswithinasinglejurisdiction, it can makeeffortsat global
harmoni zationand cooperationmoredifficult. Inaddition, itimposesadditiona uncertainty astotimingand
outcome and further increases transaction costs. The Advisory Committee heard testimony relating to
multiple agency review of mergers during its Fall and Spring hearings and at its Advisory Committee

137 ABA Int’| Antitrust Law Committee Members Submission, at 2-3.

138 |4, at 3-4.
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meetingson March 17, 1999 and July 14, 1999. The Committee also invited an expert to prepare apaper
addressing thisissue in the United States.**

The mgority of Advisory Committee members believe that the overlapping review in the United
States is more often than not a defect of the U.S. system and that amore rational or sensible approach
would be to give exclusive federal jurisdiction to determine competition policy and the competitive
consequences of mergersin federally regulated industries to the DOJand FTC. Of course, sectoral
regulators would continue to be responsible for other public policy considerations that pertain to the
regulationof thesector rather than to assessment of proposed mergersfrom the perspectiveof competition
policy. Other Advisory Committeemembersagreethat thefederal antitrust authoritiesarebetter positioned
toconduct antitrust merger review. Thesemembers, however, recommend crestingapresumptioninfavor
of the analyses undertaken by the federa antitrust enforcement agencies in parallel or subsequent
proceedings.’® At aminimum, this approach would mean that the analyses are properly weighted in
merger decisions by sectord or state regulators. Other feasible approaches advocated for the short run
would encouragesoft convergence strategiesaswel | asgreater cooperation between agenciesthat exercise
concurrent jurisdiction over mergers.

This section first reviews in greater detail the competition policy system in the United States in
merger review and considers the impact of this multiplicity on transaction costs as well as global
harmonization and cooperation efforts. 1t next discusses severa casesthat shed light on these concerns
and cons derspossi ble gpproachesto reducing costsand achieving domestic policy harmonization. Findly,
the section highlights several issues relating to overlapping agency review that deserve further study.

The U.S. Competition Policy Systemin Merger Review

In the United States, severd entities have power to challenge atransaction. The DOJand FTC
shareauthority to review mergersand formul ate competitionpolicy. Theagenciesuseaclearance process,

139 Much of the discussion in this section is drawn from the paper prepared for the Advisory Committee by William E
Kovacic, “The Impact of Domestic Institutional Complexity on the Development of International Competition Policy
Standards,” (March 15, 1999) [hereinafter Kovacic Submission] and the discussions and deliberations by Advisory
Committee members that followed.

140 on this point Advisory Committee Member John T. Dunlop adds: The five federal agencies listed in Annex 3-B to
this chapter were not asked to state their views on this issue to the Advisory Committee. Moreover, the estimation of
potential efficiencies, market consequences and effects on national policies are matters in which these agencies have
been charged with legidative responsibilities. | have not objected to the antitrust enforcement agencies stating their
analyses and views to these agencies in a case and these agencies being required to consider and to respond to the
anayses in decisions on mergers in their responsibility. Perhaps further study would propose different policies among
these agencies in their relations to the antitrust enforcement agencies. Advisory Committee Co-Chair Paula Stern
concurs.
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based primarily on past experience and expertise, to determine which agency will be responsible for
reviewing each proposed transaction.

Inseverd industry sectors, public authorities also are vested with responsibility for formulating and
implementing merger policy. Shared authority ismost often found inindustriesthat previoudy have been
the subject of comprehensve regulation that governsentry, exit, and rate making. Prominent illustrations
are described in Annex 3-B.

State attorneys genera also enjoy power to review individual transactions on competition policy
grounds. Acting under federa or state antitrust laws (or both), individua states may challenge mergersas
anticompetitive. States have participated in several investigations with the DOJ and FTC; entered into
settlement agreements along with the DOJ or the FTC or in separate consent decrees following joint
federa-stateinvestigations,; and investigated and obtained consent decreesin transactionsin which neither
the DOJ nor the FTC participated.**

In addition to public enforcement, private parties also have the power to challenge mergers.
Compstitors, takeover targets, customers, and suppliers of the merging parties all have lodged formal
challenges, dthough Supreme Court decisionsplaceformidable standing hurdlesinthepath of competitors
and takeover targets. Nonetheless, chalengesby rivasremainapossbility, asdemonstrated by anumber
of successful efforts by rivals to enjoin transactions.'#?

141 |lene Knable Gotts and Phillip A. Proger, Hot Topics in Antitrust Review of Transactions, THE M&A LAWYER, May
1999 [hereinafter Gotts and Proger]; Fox & Fox, CORPORATE ACQUISITIONSAND MERGERS, Chapter 17 at §17.03 ( Bender
1999)[hereinafter Fox & Fox]. The HSR Act, however, does not provide states with any express role in the federal
premerger review process or with rights to HSR Act filing information. In 1985 the United States Courts of Appeals for
the Second and Fifth Circuits both held that the HSR Act confidentiality provision prohibited the FTC (and, by extension,
the DOJ) from granting state antitrust officials access to HSR Act filings and documents generated by the FTC in
connection with two separate oil company mergers. See Liebermanv. FTC, 771 F.2d 32 (2d Cir. 1985); Mattox v. FTC,
752 F.2d 116 (5" Cir. 1985). Partly in reaction to the Mattox and Lieberman decisions, state attorneys general began
seeking alternative ways of aobtaining access to premerger filings. The states and the federal antitrust agencies have
developed cooperation agreements that promote cooperation in reviewing transactions of common interest.

142 e Fox & Fox, Chapters 6, 7A, 21. Successful challenges may be attributable, in part, to intervention-oriented
substantive standards developed in Supreme Court cases of the 1960s. Although subsequent Supreme Court decisions
dealing with nonmerger antitrust issues have cast doubt upon the continued vitality of the merger jurisprudence of the
1960s, the Supreme Court has never repudiated its earlier merger rulings. As there has been no Supreme Court decision
involving substantive merger standards since 1975, the older precedents remain fair game for litigants and may constitute
astarting point for analysis by the lower courts. Kovacic Submission, at 2-3, 9-10.
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No other legd system in the world distributes decis onmaking power for competition policy issues
so widdy.*® Still, overlapping competition policy regimesin other countries pose problems* In other
countriesconflictsarisebetween multinationa regiona competition policy regimesand theantitrust lawsof
individual member states;** the operation of national competition regimes and sectoral regulatory
frameworks;* decisionsby national competition authoritiesand regional competition policy bodies*” and
national competition authorities who share power to review mergers.'® These features may hinder the
ability of national governmentsto establish common policiesand procedureswithintheir own borders, and
as aresult, with their foreign counterparts.

Impact of Multiplicity

The Advisory Committeerecogni zesthat Congresshasvested sectoral regul atorswith competition
policy oversght and charged these government agencies with concurrent jurisdiction to pursue different
(andperhapsconflicting) goas. Nonethel ess, the Advisory Committeebdievesthat thecostsresultingfrom
thismultiplicity must beconsidered. Fromanindustry participant’ sperspective, intheory, suchcosts might
include the uncertainty generated when multiple entities possess the authority to review the competitive
effectsof atransaction or practice, but reach differing conclusions on thisissue; the increased transaction
costsflowing from the need to defend a proposed transaction before multiple agencies, andthe uncertainty
created by theagencies different timeframesfor review. From the agencies perspective, agencies suffer
when the duplicative expenditure of resources inherent in concurrent jurisdiction creates an inefficient
allocation of scarce resources, particularly when the specialized agency is not bound by the
recommendationsof thecompetition agencieswith respect to an assessment of competitiveeffects. Further

143 see William E. Kovacic, The Influence of Economics on Antitrust Law, 30 ECON. INQUIRY 294, 295 (1992) (describing
decentralization of prosecutorial power under U.S. antitrust laws).

144 Kovacic Submission, at 25-26.

145 gee e.g., Testimony of Karel Van Miert, then-European Competition Commissioner, ICPAC Hearings (Nov. 2, 1998),
Hearing Transcripts, at 54-55 (testifying to the problem of review of airline aliancesin the EU).

148 I the past two years, Germany has liberalized its postal services and telecommunications sectors and has created
a new institution to perform residual regulatory tasks (such as setting access prices for bottleneck facilities). The
legidation creating the new independent regulatory body does not clearly define the respective competition policy roles
of the German Federa Cartel Office and the independent regulator. This ambiguity has led to disputes between the FCO
and the regulator concerning a variety of competition policy issues. Kovacic submission at 25.

147 see Roger Alan Boner & William E. Kovacic, Antitrust Policy in Ukraine, 31 GEo. WASH. J. INT'L L. 1, 8-10 (1997)
(describing broad distribution of decisionmaking power among national and regional competition officials in Ukraine).

148 See Michael G. Cowie & Cesar Costa Alves de Mattos, Antitrust Review of Mergers, Acquisitions, and Joint
Venturesin Brazl, 67 ANTITRUST L.J. 113 (1999) (describing difficulties that arise from the distribution of antitrust merger

oversight authority across three institutions of the national government in Brazil).
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inefficiencies (and perhaps bad policy) can be created when one agency hasthe ultimateauthority to make
decisions that fall within another agency’s area of comparative advantage.'*

Shared power for making and implementing competition policy also may impede reform efforts
designed to achieve substantive harmonization and convergence. The multiplicity of competition policy
agents complicates efforts to establish consstent enforcement policies and procedures within asingle
country. Thatis, internationa discussions about procedura and substantive harmonization often assume
that individual nations have harmonized such processes and standards within their own borders. For
example, when the Advisory Committee speaks of attaining convergenceof initial review periods, it tends
to assume that the United States has consistent procedures regarding notification and review among the
reviewing agencies.

Multiplicity dso may impede effectivecooperationinindividua transactions. Thisisevident where
two or more independent institutions exercise overlapping authority, but no hierarchy of authority makes
the decison of one actor binding on the other institutions. The U.S. federal antitrust authorities can
cooperatein an investigation with their antitrust counterparts in other jurisdictions and reach acommon
Settlement with the merging parties but must await the decision of sectord regulatorsin the same matter.
Whereasthe U.S. antitrust enforcement agencies have developed close cooperation with anumber of its
foreign counterparts, thereis no effective mechanism by which foreign competition authorities can share
information and viewswith the sectora regulatorsin the same way that they share information and views
withtheir antitrust counterparts.’ In addition, this circumstance may create the perception that the DOJ
and the FTC lack the ability to speak authoritatively to foreign governmentsabout a particular transaction
or U.S. competition policy in genera because their pronouncements do not bind sectoral regulators, who
independently exercise policymaking power over awide range of business activity.

Distributing competition policy power acrossmulti plegatekeeperswho canexamine(and chalenge)
gpecific conduct dso may make the grounds for individua decisonslesstransparent. The multiplicity of
reviewing bodiesand theuse of different slandardsfor judging mergers makesit difficult for foreign firms

149 see James F. Rill, et d., Institutional Responsibilities Affecting Competition in the Telecommunications Industry, A
Practicing Lawyer’ s Perspective, European University Institute, 1998 EU Competition Workshop, at 24.

150 For example, the 1991 U.S.-EC Cooperation Agreement only foresees cooperation with the Department of Justice
and the Federal Trade Commission (Article 2B of the agreement defines “competition authorities’ as meaning: (1) the
European Commission and (ii) the Antitrust Division of the DOJ and FTC). It would therefore appear that other federal
agencies, for example, the DOT, which has the ultimate discretion to determine whether an application meets the statutory
prerequisites for the granting of antitrust immunity, do not constitute a competition authority within the meaning of the
agreement. As a consequence, cooperation may be more limited in the review of, for example, globa airline alliances.
See Reynolds Submission, at 18. Indeed, Fernando Sanchez Ugarte, President of the Federal Competition Commission
in Mexico testified at the ICPAC hearings in November that his agency did not have the opportunity to participate as
much as it wanted to; first, before the Department of Justice, and secondly, before the Surface Transportation Board in
their review of the Union Pacific/Southern Pacific merger. Testimony of Fernando Sanchez Ugarte, President, Federal
Competition Commission, ICPAC Hearings (Nov. 2, 1998), Hearings Transcript, at 209-210.
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to understand the merger review process. Thismay havethe cumulative effect of decreasing transparency.
Thispossbility isstrongest where sectora regulators, acting under the mandate of broad “publicinterest”
standards, account for competition policy concernsinexercisingtheir jurisdictionover mergers.™ Sectoral
regulators often have authority to take into account socia welfare considerations that extend beyond the
traditiona focusof antitrust analyss. In many ingtancesit may be difficult to determinewhether traditional
antitrust concerns or socia welfare objectives motivated the sectora regulators decision to intervene.>

The United States ad so may have difficulty encouragingforeign governmentsto cureimperfections
intheir competition policy rules and procedures unlessit first addressesthe ingtitutional complexity of the
U.S. system.'®

The Magnitude of the Problem

The Advisory Committee consdered severd casesthat shed light on these concerns. The cogts of
multiplicityfor merger policy aremost gpparentinindustriesundergoing thetransitionfrom comprehensive
public utility regul ationtocompetition. Whilethissummary doesnot purport to beacomprehensivereview
of the agencies’ record, experience in the telecommunications sector provides several illustrations.

151 sectoral regulators, such as the FCC, have not issued guidelines indicating how they perform competition policy

analysis under a public interest standard, athough the Federal Energy Regulatory Commission has done so for mergers
in the electric power sector.

152 An additional concern is that sectoral regulatory agencies also are vulnerable to capture by industry and generaly
more susceptible to palitical influence compared with the DOJ. See Statement of Sen. Bob Kerrey (D-Neb), 141 CoNG.
REc. S8194 (daily ed. June 12, 1995) (“[The FCC is] vulnerable to political pressure—a lot more vulnerable than the
Department of Justice”); see also See OECD, Directorate for Financia, Fiscal and Enterprise Affairs Committee on
Competition Law and Policy, Relationship between Regulators and Competition Authorities, DAFFE/CLP (99)8, 10
(June 24, 1999), reprinted in OECD JOURNAL OF ComP. LAW & PoLicy, Vol. 1, No. 3 (Sept. 1999) (“When dividing tasks
between competition agencies and sector-specific regulators, attention must also be paid to the potential for each type
of institution to fall prey to regulatory capture, and problems inherent in subjecting competing firms to different sector-
specific regulation”).

153 Many of these same issues also arise in overlapping state review of mergers. The states have challenged mergers
at thresholds more stringent than those applied by federal authorities, have given decisive effect to concentration data,
and used their enforcement power to block business restructurings that would reduce employment within their borders.
Indeed, National Association of Attorneys General, Horizontal Merger Guidelines (1993), reprinted at 4 Trade Reg. Rep.
(CCH) 113,406, consider non-competition factors, including the need to protect small local businesses. See Kovacic
Submission, a 21-23; see dso ABA Int'l Antitrust Law Committee Members Submission, at 7-12 (the policies of the
National Association of Attorneys General (NAAG) toward mergers are more restrictive than the policies of the federal
antitrust agencies).  Further, criticism has been levied that states opting out of the federal-state protocol have issued
burdensome information requests calling for al documents provided to other states (that is, al HSR materia) plus
additional requests. See, e.g., Testimony of Phillip A. Proger, Jones, Day, Reavis & Pogue, ICPAC Hearings (April 22,
1999), Hearings Transcript, at 70.
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FCC COMMISSIONER STATEMENTS. At least two members of the Federal Communications
Commission (FCC) and other public officids have publicly expressed their concern over the seemingly
duplicative jurisdiction of the Antitrust Division and the FCC during telecommunications merger reviews.

C Commissioner Michael Powell, in a separate satement regarding FCC approval of the
WorldCom/MCI transaction, stated that the FCC should focusits efforts on areas of its
own expertise and strive to eliminate duplication of work with DOJ.*>*

C Commissioner Harold Furchtgott-Roth also was concerned about the “ cumbersome
review process’ in the WorldCom/MCI matter. “The heroic efforts of our staff
notwithstanding, we have little to add or to subtract from the market analyses or the
judgment of this other federal agency but amore detailed public record,” he wrotein a
separate statement. !>

C Inarecent op-ed pieceintheWall Sreet Journal, Commissioner Furchtgott-Roth argued
that the FCC’ s authority over merger review had become too broad and without the
necessary limits and standards. >

C Senator Conrad Burnspublicly criticized theandys sthe FCC hasemployed asduplicative
of the merger andysis performed by the DOJ.**” This criticism has been made of the
Surface Transportation Board (STB) as well.**®

154 Separate Statement of FCC Commissioner Michael Powell Regarding the Application of WorldCom, Inc. and MCI

Telecommunications Corp., CC Dkt. No. 97-211, at 4 (Sept. 14, 1998).
155 Separate Statement of Commissioner Harold Furchtgott-Roth, Regarding Application of WorldCom, Inc. and MCI
Communications Corp., CC Dkt No. 97-211, at 1 (Sept. 14, 1998) (also alleging that overlapping review contributes to the
lengthiness of the merger review process).

156 Harold Furchtgott-Roth, The FCC Racket, WSJ INTERACTIVE EDITIoN (Nov. 5, 1999). But see Statement of
Commissioner Susan Ness, FCC, on Mergers and Consolidations in the Telecommunications Industry before the
Committee on the Judiciary, U.S. House of Representatives (June 24, 1998)(While mindful that having both the FCC and
DOJ involved in merger review creates a potential for additional costs and delays, Commissioner Ness nonetheless
contends that “the FCC and Justice Department can both play constructive roles, avoid unnecessary duplication and
delays, build public confidence, and produce better outcomes.”).

157 see Sen. Burns Says FCC is Duplicating DOJ Antitrust Enforcement in Radio Sales, COMMUNICATION DAILY, Feb.
20, 1997.

158 gee Frank N. Wilner, Belly of the Beast, Blame the Shermans, ABI/INFORM, Vol. 21, No. 3, at 72 (Summer

1998)[ hereinafter Wilner] (the former chief of staff to Vice Chairman of the Surface Transportation Board argued that the
competition analysis performed by the STB inappropriately applies noncompetition standards when evaluating mergers).
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CASE SPECIFIC EXAMPLES. During the past several years, severa instances also have emerged
where the regulatory agency did not follow the DOJ s competitive analysis of a transaction.

C Inthe Burlington Northern, Inc./SantaFe Pacific Corp. merger, the Interstate Commerce
Commissiondecisionreected the comments submitted by the Antitrust Divison, warning
that if themerger proceeded without necessary conditions, competition would belessened
in several markets.*®

C Inthe merger between Union Pacific Corporation and Southern Pacific Rail Corporation,
the DOJ argued that the merger should not go forward because it would result in a
monopoly in several marketsand create arail duopoly throughoutthe West. Despitethat
vigorousopposition, the Surface Transportation Board approved themerger.**° Criticism
has been levied that the STB failed to take into account the view of the DOJ. 1%

C TheDepartment of Transportationgpprovedandllianceof DeltaAirlines, Swissair, Sabena
Airlines, and Audtrian Airlines despite concerns expressed by the DOJ about competitive
effectsin four New Y ork city-pair markets.'®?

C In 1997, the DOJ dlowed the merger of Bell Atlantic and NYNEX to proceed without
adjustments.’®®* The FCC separately reviewed the merger and imposed various
competition-related restrictions in reaching a settlement with the parties. Although the
FCC spublicinterest standard includessocid welfarecons derations, thetoneand content
of the FCC' s opinion alowing the merger subject to conditions suggests that the FCC
reached different conclusionsthanthe DOJconcerning possibilitiesfor actual and potential
competitionbetweenthecompanies.’® TheFCC' sreview of recent transactionsinvolving

159 101.C.C. 2d 661 (Aug. 16, 1995).

160 Remarks by Anne K. Bingaman, then-Assistant Attorney General, Antitrust Division, U.S. Dep't of Justice, Statement

on the Surface Transportation Board’s Approval of the Union Pacific and Southern Pacific Merger (July 3, 1996).

161 see Wilner (“[T]he STB needs to give the [DOJ s] opinion no more weight than they give to a handscrawled letter
submitted by bitter widow Jones whose husband died in atrain wreck”).

162 gee Joint Application of Delta Airlines, Inc., Swissair, Sabena SA., Sabena Belgian World Airlines, and Austrian

Airlines for Approval of and Antitrust Immunity for Alliance Agreements, Dep't of Transportation Order 96-6-33 (June
14, 1996).

163 s us. Dep't of Justice Press Release, Antitrust Division Statement Regarding Bell Atlantic/NYNEX Merger (Apr.
24, 1997) (announcing decision not to challenge merger).

164 see In the Applications of NYNEX Corporation Transferor, and Bell Atlantic Corporation, Transferee, For Consent
to Transfer Control of NYNEX Corporation and Its Subsidiaries, 1997 FCC LEXIS 4349, at *20 (Aug. 14, 1997).
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AT&T/TCI, Bel Atlantic/GTE, and SBC/Ameritech aso has stimulated a debate about
the appropriate division of labor between the FCC and the DOJ.*%

Possible Approaches to Reducing Costs and Achieving Domestic Policy Harmonization

Although the evidence on the record was neither exhaustive nor conclusive, Advisory Committee
membersthink overlapping review inthe United Statesisa serious matter warranting reform. Inthecourse
of deliberations, the Advisory Committee consdered a variety of proposas for achieving consstency in
andyticad methodsand processeswithintheUnited States. Theseproposa sranged fromgranting exclusive
federd jurisdiction to determine competitive consequences of mergersin federally regulated industriesto
the DOJand FTC, to clarifying theroles of the DOJ, the FTC, State, and federa sectoral regulatorsin
merger review, to imposing timetables and deadlines on the merger review processes, to nonlegislated
convergence strategies.

Maintaining the status quo aso is, of course, an option.’®® Any proposed solution to the problem
of overlapping merger review authority must fully take into account the benefits of the current system.
Some have suggested that concurrent review deal's with the problems of underenforcement.*®” Another
benfit isthat review by multipleagenciesalowsmorethanjust competitionissuesto betaken into account.
Although some individuals consider this feature to be a drawback, the status quo does allow sectoral
regulators, who may have more experience dedling with certain indudtries, to play aleading role in the
merger review process and include competition policy in the mix of factors considered.

CLARIFYING THE ROLESOF FEDERAL REGULATORS. One path for legidative change isto smplify
the merger review process by clarifying the roles of the DOJ, the FTC and the federa sectord regulators
in merger review. One gpproach for smplification is to make the DOJ and FTC mere advisorsto the
sectora regulators for matters in which the antitrust agencies and the sectoral regulators now share
power.*® This, of course, would beweskening theroleof thefederd antitrust agencies. Alternatively, and

165 See Kovacic Submission, at 24.
166 Rationales offered in support of multiple agencies with overlapping duties, including multiple federal review of
mergers, are interagency competition, diversification, and institutional comparative advantage. See Kovacic Submission,
at 10-20.

167 Remarks by Deputy Assistant Attorney General Douglas Melamed, ICPAC Committee Meeting (Mar. 17, 1999),
Meeting Minutes at 39-40.

168 one expert contends that U.S. experience with entrusting federal merger oversight powers exclusively to sectoral
regulators has not been edifying. This expert points to noteworthy examples of seemingly failed experiments with this
approach, including DOT’s review of airline mergers in the 1980s and the Surface Transportation Board's assessment
of railroad mergers in the 1990s. “Sectora regulators have demonstrated a tendency to overlook important competition
policy concerns, partly out of limitations on relevant expertise and partly out of institutional perspectives that de-
emphasi ze competition as a factor for evaluation. There is little evidence in modern U.S. regulatory history that supports
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moreinlinewiththeview of the Advisory Committee, thereismuchto besaid for removing thecompetition
policy oversght duty from the sectora regulatorsand vesting that power exclusively inthefedera antitrust
agencies. Under sucharegime, thefindingsof thefederal antitrust agency onthe competitionissueswould
be reported to and binding upon the specidized agencies. This approach would aign competition policy
assessmentsof mergersinvolving previoudy regulated firmswith the same standards that apply tofirmsin
other areas. Another benefit of placing competition policy authority soldly intheantitrust agenciesisgrester
trangparency. Sectora regulatorswould beforcedto make clear their reliance on noncompetition factors
(such as social and economic policies) when reviewing a proposed transaction.

CLARIFYING THEROLESOF STATE REGULATORS. Thetopic of state merger enforcement has been
the subject of extendve debate in the academic literature and public policy circles. Some commentators
contend that federal preemption of competition policymakingby stateregulatorsisappropriatefor thesame
reasons mentioned abovefor preempting competition policy review by federa sectord regulators. If such
preemption does not take place, it isargued, federd antitrust regulatorswill be unable to establish unified
national merger principlesunlessthey accommodatethe preferencesof sategovernments. That would not
only add agreat dedl of uncertainty to merger policy but also place continuing pressure on federd officids
to resist measures that would narrow the scope of enforcement activity.’® Others question the need for
suchpreemptionat thistime. Asarecent anays sdescribes, sateattorneysgenera havenot beenregularly
investigating and challenging mergerswherethe marketsare nationd or internationa in scope(as opposed
to mergersinvolving foreign companiesthat control significant retailing operationsin areviewing sate). >
Rather, industriesthat function on aseparate“local market” basis have attracted the most state scrutiny.*™*

IMPOSING DISCIPLINE ON REVIEW PROCESSES. A number of commentators (as well as public
officials) have suggested that strict timetables and deadlines for review by sectora regulators be
implemented and rigorously enforced.

NONLEGISLATED CONVERGENCE STRATEGIES. Asan dternative to those gpproaches, dl of which
would requirelegidationtoimplement, publicofficid scould pursueavariety of soft convergencestrategies
to achieve greater congstency and smplicity incompetition policy for mergers. Thesestrategiesgenerdly
involve encouraging the adoption of common andytica methods. Possihilities include creating working
groups of representatives of public ingtitutions that review mergers, holding conferences at which
representatives of al private and public sector constituencies address policy consstency questions, and

a measure that would dedicate all merger oversight duties at the federal level to the sectora regulator.” Kovacic
Submission, at 28.

169 Id., at 29; seealso ABA Int'| Antitrust Law Committee Members Submission, at 7-12.
170 ABA Int'| Antitrust Law Committee Members Submission, at 10-11.

1 Gottsand Proger.
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encouraging public bodies to issue guiddines that delineate their enforcement intentions (or preferably,
adopt FTC-DOJ Guiddines). Identifying differences among reviewing bodies in competition policy
methodol ogies would make existing processes and standards more transparent and could stimulate
discussion and adjustments.

This type of approach has been undertaken in the past. For example, in 1994, there was an
I nteragency Task Force on Bank Competition, chaired by the DOJ and composed of the senior staff from
the various banking agencies: Office of the Comptroller of the Currency, Office of Thrift Supervision,
Federad Reserve Board, Treasury Department, and the Federal Deposit Insurance Corporation. The
mandate of thetask forcewasto identify the common principles of bank competition. Thetask force met
monthly to discuss a highly organized agenda. The end result was a set of interagency bank merger
screening guidelines, which wereissued in July 1994. Thetask force also produced abibliography and an
overview of the discussions, which addressed amilarities and differencesin the agencies gpproaches to
issues, data, and information in the bank merger process. This pilot sudy might serve as a useful model
for other sectoral task forces. Itisaso an example of what could be doneto get the relevant international
agenciestogether to discussand agree on common principlesand issues and review key aspects of theory,
application, or enforcement.

In addition, provided ex parte rules are not implicated, many of the recommendationsto facilitate
cooperationand harmoni zationamong antitrust authoritiesinthemultijurisdictional merger review process
a0 could be gpplied to agencieswith concurrent jurisdiction in the domestic context, including enhanced
information sharing and anexchange of staffing resources. A great ded of cooperation dready takesplace
today between the DOJ and FTC and the states pursuant to a Protocol for Coordination in Merger
| nvestigations Between the Federa Enforcement Agencies and State Attorneys General. As described
morefully in Chapter 2, this protocol setsforth agenera framework for the conduct of joint federd-state
investigationswith thegoal sof maximizing cooperation between enforcement agenciesand minimizingthe
burden on private parties.'’

To some extent cooperation a so occurs between the federd antitrust enforcement agenciesand at
least one sectora regulator, the Department of Defense (DOD). The DOJworks closely with the DOD
in reviewing defense mergers, with the DOD playing a unique role as the primary (and often only) U.S.
consumer for defense industry products. As one DOJ officia noted: * After you make a premerger
notificationfiling, you can expect that Antitrust Division staff [and staff from the Office of the Secretary of
Defense] will work closdly to review it. When the Antitrust Division learns about atransactionwe. . . do
not terminate that initia review until the Department of Defense signs off on it. When a more detailed
investigationisjustified, thetwo agenciesjointly investigateit.... The cooperation between antitrust and the

172 Pprotocol For Joint Federal/State Merger Investigations (Mar. 11, 1998), reprinted at, 6 Trade Reg. Rep. (CCH)
113,420.
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[Officeof the Secretary of Defense] staffslikely assuresthat the United States government will spesk with
one voice on defense mergers.”1"

Recommendations and Issues for Further Study

The Advisory Committeeisof theview that thefedera antitrust authoritiesare better positioned to
conduct antitrust merger review than federal sectoral regulators.'™ Themgjority of Advisory Committee
members recommend removing the competition policy oversight duty from the sectoral regulators and
vesting such power exclusively inthe federa antitrust agencies. Under such aregime, the findings of the
federd antitrust agency on the competition issues would be reported to and binding upon the specialized
agencies.'™ At thisjuncture, however, some Advisory Committee members recommend instead creating
apresumptioninfavor of the anayses undertaken by thefederal antitrust enforcement agenciesin parallel
or subsequent proceedings. Additiona approaches advocated in the short run consi st of encouraging soft
convergencestrategiesincludinggreater cooperati on between agenciesthat exerciseconcurrentjurisdiction
over mergers.

With respect to overlapping state review, the Advisory Committee encourages the state attorneys
generd to resist using the antitrust laws to pursue noncompetition objectives. Further, the Advisory
Committee recommends that the federal antitrust enforcement agenciesfilean amicuscuriae brief in state
court in select private suitschallenging internationd transactions. For example, appropriate casesmay be
challenges of transactions that the DOJ or FTC has either cleared or settled where there has been
significant cross-border cooperation or the parties granted waivers of confidentiality.

All of the Advisory Committee members agree that severd issues relating to overlapping agency
review deserve further sudy. Among these issues are: How does the specialized agency (and state)
process differ from the antitrust agency review process? Inwhat ways do the substantive standards of

173 Robert Kramer, Chief, Litigation Il Section, Antitrust Division, U.S. Department of Justice, Antitrust Considerations
in International Defense Mergers, Presentation before the American Institute of Aeronautics and Astronautics, at 9 (May
4, 1999).

174 According to one expert, an assessment of the institutional capability of sectoral regulators and the federal antitrust
agencies to perform competition policy assessments would show that the sector regulators have a great distance to
travel before they approximate the skills of the antitrust agencies. In recent years, both the FCC and FERC have
attempted to bolster their analytical capability by hiring highly respected competition policy specialists. Each agency
has established bureaus that specialize to a large degree in competition policy issues. Yet the antitrust agencies remain
decidedly preeminent in their capacity to examine competition policy questions in the communications and energy
sectors. Only significant increases in resources and experience would enable the FCC or FERC to match the skills of DOJ
and the FTC in thisfield. See Kovacic Submission, at 24.

175 Making the federal antitrust agencies conclusion about the likely competitive effects of a proposed transaction
binding may not be outcome determinative where such assessment is only one of many factors considered in the
decisionmaking process.
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review differ (for example, what noncompetition factorsaretakeninto account)? Would aunified solution
be appropriate or do the agencies present different challenges or different problems? The Advisory
Committee' s hearings record includes anecdota discussions of concerns, but it does not exhaustively
review thetrack records of interactionsand conflicts between therelevant agencies. The historica record
of agency interaction is crucia to understanding the extent of the problem posed by overlapping merger
review authority. To develop thisrecord, postmerger audits could be conducted on those matters where
the federa competition agencies came to different conclusions or opposed a transaction that was
subsequently approved by another regulator. Such a study should also assess the capacity of those
agencies, gpart from the DOJ and the FTC, that undertake competition analyses to conduct competition
review and whether and to what extent these reviews duplicate the effortsof the DOJand FTC. A related
issue iswhether the DOJ and the FTC have the necessary expertise to undertake merger andysis across
different industries.

Certainly any proposed solution to the problem of overlapping merger review authority must fully
take into account the ramifications of costs and benefits of achangeto the status quo. For example, does
concurrent review deal with problems of underenforcement? Does acompetition anadysisby the sectord
regul atorstemper the use of noncompetition related factors? Should competition policy be part of the mix
of factors to consider, or by its eimination, would it be diminished?

Additiondly, any solution would have to take into account the position of the other reviewing
agencies. Toward thisend, adiaogue might usefully take placeamong theDOJ, the FTC, and other state
and federa agencies responsible for merger review in order to learn the views of the agencies and state
regulators toward the possible approaches.

Further examination of the experiencein other jurisdictionswith loca and nationa bodies that set
competition policy could prove useful as could further study of the work undertaken by international
organizations, such as the OECD, with respect to overlapping merger review authority.'”

SUMMARY OF RECOMMENDATIONS

Casting the Merger Review Net Appropriately: Notification Thresholds

1. In establishing its premerger natification thresholds, each jurisdiction should seek to screen out
mergersthat are unlikely to generate appreciable anticompetitive effects within the reviewing
jurisdiction.

176 See, eg., OECD, Directorate for Financial, Fiscal and Enterprise Affairs Committee on Competition Law and Policy,

Relationship between Regulators and Competition Authorities, DAFFE/CLP (99)8, 10 (June 24, 1999), reprinted in
OECD JourNAL oOF Comp. LAW & PoLicy, Val. 1, No. 3 (Sept. 1999).

155



Multijurisdictional Mergers: Rationalizing the Merger Review Process

C This can be accomplished, first, by implementing threshold tests that include an
appreciable nexusto thejurisdiction, such as transaction-related sales or target assets
in the jurisdiction.

C Second, jurisdictions should set notification thresholds only as broadly as necessary to

ensure the reporting of potentialy problematic transactions. The Advisory Committee
recommendsthat each jurisdiction consider whether itsnotification thresholdsaretoo low
and require the reporting of too many nonproblematic transactions. Low notification
thresholdsmay result from afailureto adjust notification threshol dsto refl ect the effects of
inflation or increases in the value of companies as measured by stock market valuation.
If an indexing mechanism is not employed, the Advisory Committee recommends that
jurisdictions review their notification thresholds periodicaly (at least every four years) to
determine whether they should be adjusted.

2. Additiona stepsthat can be taken at this stage to reduce costs for international mergers include
establishing objectively based natification thresholds.

3. Jurigdictions dso should ensure their merger regimes are transparent in generd. Particular efforts
to improvetransparency should includeidentifying notification thresholds, clarifying the manner in
which those thresholds should be applied, and providing information on how to comply with
premerger filing requirements.

4.  To better ensurethat potentialy anticompetitive transactions do not escape scrutiny under merger
review systems, the Advisory Committee recommendsthat competition authoritiesshould be given
theauthority to pursue potentiadly anticompetitivetransactionsevenif they do not satisfy premerger
notificationthresholds. Although thefederd antitrust agenciesin the United Statesa ready possess
thisauthority, many existing merger regimes authorize regulatorsto review transactionsonly when
premerger notification requirements are satisfied.

5.  Any ffortsto revise notification thresholds aso must consder the fact that filing fees currently
congtituteasignificant sourceof revenuefor numerouscompetition authorities, including thefederd
antitrust agenciesintheUnited States. 1dedly, no competition agency should be dependant onfiling
feesforitsbudget, staff sdlaries, or bonuses. To ensurethat these competition authoritieswill beable
to pursuetheir enforcement missionsvigoroudy, itisimperativeto provideagencieswith dternative
sources of funding to offset the loss of any funds that may result from revision of notification
thresholds or “delinking” filing fees.

Reducing Burdens on Transactions that Come within the Merger Review Net

To ensurethat eachjurisdiction refrainsfrom unduly burdening thosetransactionsduring thecourse
of the merger review process, merger review should be conducted in a two-stage process designed to

156



Multijurisdictional Mergers: Rationalizing the Merger Review Process

enable enforcement agenciesto identify and focus on transactions that raise competitive issues while
allowing those that present none to proceed expeditioudly.

Review Periodsand Timing

1.  Thefirg stage should occur within one month or 30 days following notification. ICPAC hearings
testimony suggeststhat margind differencesintheinitia review periodsareinconsequentia because
they aremanageabl efrom atransaction planning standpoint. Reform effortsshouldfocus, therefore,
onjurisdictionsin which theinitid review period substantialy exceeds one month or is undefined.
Jurisdictionsthat areunableto terminateinvestigations beforethe expiration of theinitia or second-
stage review periods al so should be given the authority to grant early termination (for example, for
transactions that raise no substantive issues or in which the parties are willing to resolve concerns
through consent decrees or undertakings).

2. Topermitmerging partiesto coordinatemultijurisdictiona filingsinthemost efficient manner andto
facilitatecooperation, theinternational community should promoteharmonizationof rulespertaining
towhen partiesarepermittedtofilepremerger notification. Thiscan beaccomplished by diminating
definitiveagreementrequirementsand postexecutionfilingdeadlinesandencouragingall jurisdictions
to permit filingsat any time after the execution of aletter of intent, contract, agreement in principle,
or public bid.

3. For transactions that raise serious competitive issues and require a more in-depth review, the
Advisory Committee concludesthat merger review should not be an open-ended process and that
companies derive value from certainty with respect to merger review periods. The Advisory
Committee believes more deadlines should be employed to provide greater certainty and that
jurisdictionswith lengthy review periods shouldadopt more expedited timeframesfor review. The
Advisory Committee made anumber of suggestionsin the U.S. context to address these concerns.
One possibility isnonbinding but notiond time framesfor second-stage review that vary inrelaion
to the relative complexity of the transaction.

Notification Forms and Infor mation Requests

1. To diminateexcessve information requirements, while a the same time ensuring that competition
authoritieshave sufficient information to identify competitively sensitive transactions, the Advisory
Committee recommendsthat initia information requestsseek the minimum amount of information
necessary to make a preiminary determination of whether a transaction raises competition issues
sufficient to warrant further review.

2. Recognizing thet thereisatrade-off between the amount of information initialy provided and thetime
frameinwhich clearanceisto be granted, mechanismsal so should be established to narrow thelegd
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and factual issuesasearly aspossble. Oneway to accomplish thisgod would beto provide ashort
form-long form option, leaving it to thenotifying partiesto chooseinthefirst instancewhichformto
use. Theshort formwouldallow thepartiesto providelessextensveinformationintransactionsthat
do not raise competitive problems. Thelong form would require moreinformation concerning the
products produced, supplied, or distributed by the parties and the overlapping or vertica markets
inwhich they operate. Alternatively, reviewing authorities may encourage merging parties to
voluntarily providesufficientinformationtoallow theagenciestoresol veany potentia antitrustissues
or engage in afocused inquiry that narrowly targets the antitrust issues.

Initid filing requirements in many jurisdictions may be statutorily imposed, and revising these
requirementsthroughlegidativeactionmay betimeconsuming. Until reformeffortscanbeachieved,
the Advisory Committee recommends that jurisdictions consider permitting parties to submit an
affidavit or letter (inlieu of anatification) explaining why the transaction does not rai se competitive
concerns.

To facilitate quick resolution of potentially problematic transactions deemed worthy of further
investigations and focus the issues as soon as possible, there is no substitute for frank information
exchange between competition authorities and the parties to a proposed transaction. To that end,
each reviewing authority should articulate to the merging parties at the beginning of asecond-stage
inquiry thecompetitiveconcernsthat aredriving theinvestigation. Thissummary could beconveyed
oraly or inwriting. Written summaries should be short and plain statements of the competitive
concerns that led the reviewing authority to continue rather than terminate the investigation.
Furthermore, thisstatement should not limit the reviewing authority’ sdiscretion to pursue any new
theories of competitive harm if new information comes to light.

Competitionauthoritiesaround theworld coul d assesstheir own performance with respect to those
transactions they chalenge. Oneway to do thisis an after-the-fact audit of merger challengesto
examine decisionsto prosecuteor to refrain from prosecuting specific matters. Theaudit aso could
examinethetypesof information collected during each investigation. Theaim of theseauditsliesin
obtaining anobjectiveandfrank assessment of performancein previousinvestigations, thereby laying
the groundwork for improvement in future cases. Audits could be conducted internally in more
mature merger regimes or by a group of outside observersin newer regimes.

Theredso ismuch that can be gained from multilateral efforts at soft procedura harmonization of
the type undertaken by the OECD. The United States should continue to support OECD efforts
to develop aframework for notification, including the development of common definitions. The
OECD should continue to focus its efforts on identifying the minimum information necessary as
categoriesof datathat may be useful to resolve potentialy problematic transactions. Aspart of this
effort, consideration aso should be given to ways to reduce unnecessary burden, including
trangdlation costs and overly burdensome certification and other procedural requirements.
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Targeted Reform in the United States: Notification Thresholds

TheHSR Act dready ensuresthat only transactionswith anexusto the jurisdiction must be notified
to the U.S. authorities by providing exemptions from HSR reporting requirements for certain
transactions involving non-U.S. companies (“foreign person exemptions’). The foreign person
exemptions, however, have not been adjusted for many years. Thus, the Advisory Committee
recommends that the FTC review the scope and level of the HSR exemptions for transactions
involving foreign personsto ensure that only transactions with an appreciable nexusto the United
States must be notified to the U.S. antitrust authorities.

Thethresholdscurrently employed bythe premerger notification sysleminthe United Statesdeserve
careful review. While recognizing that small transactions are not necessarily competitively benign,
theAdvisory Committeefindsthat thenotificationthreshol dscurrently employedintheUnited States
aretoo low and capture too many lawful transactions. The most straightforward way to decrease
thenumber of requiredfilings, whilenot materidly compromisingtheagencies enforcement mission,
isto increase the size-of -transaction threshold for acquisitions of both voting securities and assets
Depending onthebaseyear and deflator used, increasing the threshold commensuratewithinflation
trandatesinto an HSR threshold of $33 to $43 million when measuredin 1998 dollars. Themgjority
of Advisory Committee members suggest raising the thresholdswithin thisrange. Three members
suggest raising the threshold even higher, to $50 million.

Indexing the size-of -transaction threshold to account for future inflation has many benefits, but an
automatic indexing mechanism also may produce arbitrary results. If anindexing mechanismisnot
employed, the Advisory Committee recommends that Congress and the U.S. antitrust agencies
review notification thresholds periodicaly (at least every four years) to determine whether they
should be increased.

The Advisory Committee believesthat, idedly, filing fees should be delinked from funding for the
agencies. However, given that filing fees currently provide 100 percent of the U.S. agencies
budgets, any effort to delink filing fees or raise thresholds must occur in an environment where
aufficient fundsareassured fromother sources. Itiscritical totheagencies enforcement missionthat
resources are not reduced. This could be accomplished by direct funding from genera revenue.
If funds are not directly appropriated, this could be accomplished in a variety of waysincluding
increasing the filing fee or creating adiding scae fee (athough the latter alternatives would not
accomplish delinking the budget from fees).
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Targeted Reform in the United States: Review Periodsand Timing

A consensusexistsamong Advisory Committee membersontheneed for certainty inmerger review
periods and that merger review should be conducted within reasonable time frames. Advisory
Committee members are not of a shared view on the gppropriate mechanisms for addressing these
concerns, however. Some membersof the Advisory Committee believethat fixed maximum review
periods are necessary to provide certainty and discipline in the merger review process. Most
membersof the Advisory Committeefed thiswould be extremely difficult to achieveunder theU.S.
system and might result in enforcement errors. There dso is concern that maximum time periods
would effectively turninto standard or minimum review periods. A mgority of Advisory Committee
members therefore recommend that alternative steps be taken to provide the greater certainty
requiredfor effectivetransaction planning. For example, the agenciescould employ nonbinding but
notional time framesfor second-stage review that vary in relaion to the relative complexity of the
transaction. For example, the Canadian Competition Bureau has addressed timing issues with
“sarvice standard” guidelines: 14 daysfor non-complex mergers, 10 weeksfor complex mergers
and 5 monthsfor very complex mergers. The 5 month review period employed for very complex
mergers coincides with the aggregated five-month review period employed by the EC for mergers
that are subjected to second-phase investigations.

Targeted Reform in the United States: Notification Forms and Information Requests

The Advisory Committee encouragesthe FT C to implement changesto better focusthe HSR form.
Inaddition, the Advisory Committeerecommendsthat theagenciesformaizetheir current practices
that encourage merging partiesvoluntarily to provide additiond information at theinitia filing stage
inan effort to resolve potential issueswithout theneed for asecond request. Oneway to formdize
the processisto create an optiona long form, along thelines of the Canadian short form-long form
filing. Another way liesin crestingamodel voluntary submissionlist that identifiesthe categories of
data that merging parties usefully may submit in facially problematic cases.

Another useful practi cethat shouldbeformalizedisthat of permitting themerging partiesvoluntarily
towithdraw and refile the acquiring person’ sHSR form (without having to pay anotherfilingfee) in
order to give the agencies additional time to resolve the matter without having to issue a second
request. This practice has been useful when the reviewing agency has been unable to clear a
transactionwithintheinitial 30-day review, despitethevoluntary provision of additiona information.
Inappropriate casesof thisnature, theagenciesshould alert partiesto the option of withdrawing and
refiling the HSR notification. Publishing statistics on the number of successful (and unsuccessful)
attemptsto avoid asecond request by withdrawing and refiling anotification would demonstrate the
viahility of this option and could aleviate concerns that doing so would only add an additional 30
days to the process.
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Whenthey issue asecond request, the agencies should providethe merging parties(either inwriting
or orally) with their reasons for not clearing the transaction within the initial review period. An
explanation of the substantive concerns prompting the issuance of the second request will facilitate
trangparency in the merger review process and will expedite the process by further enabling the
merging partiesto focus on and respond to the agencies concerns. Further, it will assst partiesin
understanding that the second request is based on genuine substantive concerns. In designing
second requests, moreover, theagenciesshouldtailor their requestsfor additiona informationtothe
issues prompting the need for further review.

In 1995 the agencies announced that they had addressed concerns about the second-request
process by adopting a model second request. The predominant view of ICPAC hearings
participants, among others, however, isthat thisreform helped reduce burdensonly marginaly. In
attempting to identify the appropriate components of auseful and effective model second request,
an after-the-fact audit of merger chalenges could be undertaken. Such an audit could consider
whether the agencies are requesting the right types of information and whether this information
subsequently wasused at tria (or if discovery toolsare sufficient). The answersto these questions
might enable the agencies to revise the modd second request to reduce compliance burdens on
businesses.

Merging parties and agency staff frequently are able to negotiate modifications to the scope of
second requests. Theleve of willingnessto engagein productivenegotiationsof thisnature appears
to vary among agency staff membersand counse for merging parties, andmodification requestsare
sometimes not resolved in atimely fashion. [nan attempt to ingtitutionaizeawillingnessto engage
in productive modification negotiations, the Advisory Committee recommends that the agencies
impress on agency staff the importance of being open to negotiating modifications to the scope of
requests and to do so in atimely fashion. Successin this endeavor also requires a willingness to
cooperate on the part of merging parties and their advisors.

When modification negotiations break down, parties should be encouraged to use the appeals
process, which currently isused hardly at all. Concerns raised to the Advisory Committee about
the apped's process include potentid stigma from using it, the possible delay engendered by the
process, and the perception that the decisionmakerislikely to sdewiththeagency. Tothisend, the
Advisory Committee recommends that the agencies implement measures to make the appeals
procedure more attractive to merging parties, including making the appeals process more
expeditious, its outcome more trangparent, and actively encouraging merging parties to use the
processaswell astoinvolvedirect supervisory officia sinthemodificationnegotiation process, when
necessary.

The Advisory Committee also considered ways to reduce foreign productions and tranglation

requirements. Theagenciesshouldcontinuetheir current practiceof permittingparties, inappropriate
cases, to providesummariesof documentsand producefull trand ationsof only those documentsthe
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agencies deem particulary relevant to the inquiry. However, the parties should not as a matter of
courseberequiredtoforgo adefensiblemarket definitionin order to take advantage of thispractice.
The Advisory Committee recommendsthat in appropriate cases, the agencies consider whether the
selection of the specificationsthat apply to foreign officescould be limited to those that are directly
relevant to the geographic market or that seek documents that pertain to the specific competitive
concern at issue.

Targeted Reform in the United States: Multiple Review of Mergers

Shared power has the potential to generate inconsistent policy approaches within a single
juridiction. Asaresult, it can make globa harmonization efforts and cross-border cooperation
moredifficult. Inaddition, it imposes heightened uncertainty asto timing and outcome and further
increases transaction costs. Inits ddiberations, the Advisory Committee identified a number of
possible policy approachesto addresstheseissues. Theseproposa sranged from granting exclusive
federd jurisdiction to determine competitive consequences of mergers to the DOJand FTC to
darifyingtherolesof theDOJ, the FTC, Sate, andfederad sectora regulators, toimposi ngtimetables
and deadlines on the merger review process, to non-legisated convergence strategies.

TheAdvisory Committeebelievesthat thefedera antitrust authoritiesare best positioned to conduct
antitrust merger review. Themgority of the Advisory Committeewould removecompetition policy
oversght from the sectord regulators and vest it exclusively with the federd antitrust enforcement
agencies. At thisjuncture, other members advocate the creation of a presumption in favor of the
analyses undertaken by the federal antitrust enforcement agencies in parallel or subsequent
proceedings.

With respect to overlapping state review, the Advisory Committee encourages the state attorneys
genera toresist using theantitrust lawsto pursue noncompetition objectives. Further, the Advisory
Committee recommends that the federd antitrust enforcement agenciesfile an amicus curiae brief
in state court in select private suits. For example, appropriate cases may be challenges to
transactions the DOJ or FTC has elther cleared or settled where there has been sgnificant cross-
border cooperation or the parties agreed to waive confidentiality.

Other feasible approachesin the short run consist of soft convergence strategies and greater
cooperation between agencies exercising concurrent jurisdiction over mergers to encourage the
adoption of common analytical methods. Possibilities include creating working groups or
representatives of public ingtitutions that review mergers, holding conferences at which
representatives of dl private and public sector constituencies address policy consstency questions
and encouraging reviewing bodiesto issue guidelinesthat delineate their enforcement intentions (or
preferably, adopt the DOJFTC Horizontal Merger Guidelines).
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All Advisory Committee members agree that anumber of issues relating to overlapping agency
review deservefurther study. Further studies should include andyzing the relationship among the
DQJ, theFTC, and other federa and stateregulators; identifying the differencesin review processes
with respect to both substantive approaches and procedure; assessing the expertise of the federal
antitrust agencies to undertake merger anaysesin regulated industries on the one hand, and the
capacity of federa sectoral and stateregulatorsto conduct antitrust analyses on the other; assessing
the ramifications of a change in the status quo; and gathering the views of the reviewing agencies.
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