Chapter 6

PREPARING FOR THE FUTURE

As noted at the outset of this Report, the Advisory Committee was invited to think broadly and
boldly about new tasks and concepts that the United States and the international community should
congder inaddressing competition issuesthat are emerging on the horizon of the globaizing world. This
last chapter looks at four of these areas. Firgt it examines the Advisory Committee' s perceived need for
additional multilatera initiatives to ded with competition policy matters that either transcend national
boundariesor that would benefit from moreinternationa attention. Chapter 5 explainedwhy thisAdvisory
Committee does not see the World Trade Organization (WTO) as the natural home for international
discourse on the full range of competition policy matters. Here, we propose an important additional
approach, the* Globa CompetitionInitiative,” tocresteahomefor address ngtheentiregloba competition
agenda. Second, and closdly related to the proposal for a Global Competition Initiative, the chapter
congders the need for an international mechanism that would allow countries to resolve disputes over
competition policy short of entering into binding mediation.

Third, the chapter consdersan emerging issue of growing importance, namely, theintersection of
competitionpolicy and e ectronic commerce. Atthe sametimethat the expansion of electronic commerce
IS creating competition in many new markets around the world, it may aso be raising new problems of
relevanceto competition policy. Thischapter considersthetypesof competition problemsthat might arise
asaresult of rapid technologica changeand cyberspace. Thisdiscussonismoreadvisory than conclusory.
Thediscussion of e-commerce israised not only for its singular features but also as an exemplar of
devel opmentson the horizon that implicate both competition policy and the globa economy. A few years
hence, the market may produce another innovation with global ramifications akin to the emergence of e-
commerce.

Findly, the chapter considersthe configuration of U.S. foreign economic policymaking itsalf and
the role that competition policy perspectives can play in that process. This Advisory Committee believes
that there is both a need and an opportunity for competition policy to play agreater rolein U.S. foreign
economic policy. To do that effectively, some adjustments in the current structure and approach are
required.

EXPANDING THE DIALOGUE: A GLOBAL COMPETITION INITIATIVE
All of the Advisory Committee’ s work made clear that the global community is increasingly

focusing oninternationa global competition problemsbut isnot yet locked into any particular or even any
group of ingtitutionsfor holdingtalkson competition policy matters. The Advisory Committeebelievesthat
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makesthisan opportunetimeto consider the optimal approach for holding such consultationsand moving
ahead.

Inthe Advisory Committee’ sview, the United States and other nations should continue to use --
but not belimited to -- existing internationa organizationsand venues such asthe WTO, the Organization
for Economic Cooperation and Devel opment (OECD), and the United Nations Conference on Trade and
Development (UNCTAD), that have productive programs on competition policy under way. Indeed, the
Advisory Committee recommends that the United States explore the scope for collaborations among
interested governmentsand international organizationsto create anew venue where government officids,
aswell as private firms, nongovernmental organizations (NGOs), and others can consult on matters of
competition law and policy. The Advisory Committee calls this the “ Global Competition Initiative.”

AstheAdvisory Committeeenvisionsit, the Global Competition Initiativeshould beinclusveinits
membership, open to developed and devel oping nations, and comprehensive, or at least open to the
possibility of breadth, initscoverageof issuearess; it should also alow room for the private sector, NGOs
and other interested partiesto play arole. The Initiative might take theform of aset of intergovernmentd
consultations akin to the meetings of the meetings of the senior economicsministersof the Groupof Seven
nations, known asthe G-7, but with less formality and perhaps more frequency of meetings. Annual or
semi-annua meetings as part of the Globa Competition Initiative could be devoted to opportunities for
antitrust officia stoexchangeviewsandexperiencesonanti cartel enforcement, merger review, enforcement
cooperation, andyticd tools, technica assstanceand other issuesrel ated to antitrust enforcement. The G-
7 isanattractivemodd inthat it demonstratesthat countries can create mechanismsto exchangeviewsand
attempt to devel op consensus on economicissueswithout investing in apermanent staff (although support
frominternationa organizations and governments would be necessary). This concept is not intended to
createanew and extensivebureaucracy. Instead, itscentral ambitionisto permit interested nationsto start
aprocess that can build over time.

The important point is to provide a forum where governments that support such a Global
Competition Initiative could meet to take up an agenda that covers the full range of competition policy
matters of consequence to the globa economy. A modest effort at creating a“virtua organization” with
minima dedicated staff, support by participating institutions and governments, and regular meetings can
make a strong contribution to the devel opment of acompetition culture and sound antitrust enforcement.
The following discussion elaborates further on the Advisory Committee’ s recommendation.

Why This Global Competition Initiative |s Needed and What It Would Do

All currently existing international forums that deal with competition policy matters have
some inherent limitations. As discussed in Chapter 5, the WTO has an important role to play, but it aso
has limitations. Notably, the WTO isbroadly inclusivein its membership, but it is centrally focused, and
in the view of this Advisory Committee properly focused, on governmentd restraints with trade effects
Y et not al competition policy problems aretrade problems. Harmonization of procedura or substantive
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features of merger notification andreview and protocolsto protect confidentia information exchanged in
the course of enforcement measures are broadly internationd, but they are not trade issues. Moreover,
the traditiona mandate of the WTO — negotiation of rulesthat are then subject to dispute settlement —
may be inappropriate for competition issues, which instead need to be discussed broadly and in a
conaultative manner. Only alimited range of competition matters, if any, are likely to bear fruit in any
organizationthat requires abinding commitment from nations. For al thesereasons, it isnot sufficient to
congder new initiativesonly a theWTO. Giventhefailureof theSesttle trade summit to reach agreement
on an agendafor anew round of multilateral negotiations, it is aso unclear how or whether competition
policy will be consdered by the WTO. Thus, for these and other reasons discussed in Chapter 5, adding
the full competition policy agendato the WTO may overburden it and, in the view of this Advisory
Committee, is also seen as inappropriate.

The OECD for its part isavery important organization with respect to competition policy, but it
too haslimitations. The OECD has promoted international discussion of competition policy mattersunder
its longstanding group, the Competition Law and Policy Committee (CLP,) aswell as within aworking
group composed of members of this committee and the OECD’ s Trade Committee. These provide
important venuesfor deliberations between competition authoritiesfrom the OECD’ s29 member nations
aswadll as between trade and competition authorities. The OECD has been the only international setting
where governments have agreed on undertakings related to competition policy. It has al'so undertaken
important anaytical and policy-oriented studies of globa competition problems. The CLP has worked
particularly well asaforumfor promoting soft convergence of competition policiesamongitsmembersand
for providing technica assstance to certain OECD observers and nonmembers. It has not, however,
achieved much successin rulemaking or dispute settlement. Moreover, numerous jurisdictions that have
competitionlaws or policiesin place or that are consdering the introduction of such policy measures are
not members of the OECD. And the speciaized needs of new competition regimes may not yet be fully
integrated into the deliberations and analysis of the OECD.

Tosomeextent, ad hocinitiativesof thesort envisoned by theGloba CompetitionInitiativealready
do occur. For example, the U.S. Department of Justice recently hosted for the firgt time an international
meeting of competition enforcement officiasto discuss practica cartel enforcement matters, asdiscussed
in Chapter 4. The German competition authority hasa so hosted several meetings of enforcement officials
from around the world. Analogousinitiatives are occurring in other areas. 1n 1998, for example, the
OECD and the World Bank began a collaboration on corporate governance called the Global Corporate
Governance Forum.! For its part the OECD developed a set of “best practices’ principles on corporate
governance, and now through the collaboration with the World Bank, the new initiative is sponsoring
seminars, outreach, and many other consultative activities with governments and firms around the world.

! Detailson this program are available at the Forum’ s website at: <www.gcgf.org>.
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Thelogic behind this Advisory Committee’ sideafor acompetition initiative semsin part from a
recognition that countries may be prepared to cooperate in meaningful ways but are not necessarily
prepared to be legally bound under international law. The Asia-Pacific Economic Cooperation forum
(APEC) hasbeen built onthisrecognition that “ peer” pressureiscapable of advancing someliberdization
and harmonization of practiceseven without binding legal instruments. The proposed Globa Competition
Initiative is built on the premise that nations can usefully explore areas of cooperation in the field of
competitionpolicy andfacilitatefurther convergenceand harmonization. Theremay beareaswherenations
are prepared to develop binding agreements, and other areas where the devel opment of nonbinding
principles or consultations are more promising.

The reasonsfor undertaking such consultationswill aso differ from country to country. Officias
fromtransition environments, for example, often remark that internationa agreementsor consultationscan
beextremdy important to “lock in” areform agendaor secure added legitimacy for market-based reforms
that face domestic opposition.? It ispossible that an internationd initiative that explored the full range of
competitionlaw and policy matterscould servetoreinforcethe devel opment of sound nationa competition
regimes.

The Mission and Activities of the I nitiative

Thepoint of thisproposed Globa CompetitionInitiativewouldbetofoster did ogueamongofficials
along with broader communities to produce more convergence of law and analysis, common
understandings and common culture. Areasfor congtructive dia ogue might include further discussions
among competition agencies to:

C Multilateralize and deepen positive comity;

C Agree upon the consensus disciplinesidentified in Chapter 2 regarding best practices for
merger control laws and develop consensus principles akin to the recent OECD
recommendation on hard-core cartel's, consider and devel op disciplinesto define actions
of governments; for example in areas with negative spillover potentia such as export
cartels, which require broader international cooperation and consultation;

C Condder and review the scope of governmenta exemptions and immunitiesthat insulate
markets from competition around the world (as discussed in Chapter 5);

C Consder approaches to multinational merger control that aim to rationalize systems for
antitrust merger notification and review (as discussed in Chapter 3);

2 See e.g., Testimony of Anna Fornalcyzk, President, Competition Development Center, Poland, ICPAC Hearings (Nov.

4, 1998), Hearings Transcript at 135-136; Testimony of Ana Julia Jatar, Senior Fellow, Inter-American Dialogue, ICPAC
Hearings (Nov. 4, 1998), Hearings Transcript at 90.
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C Congder frontier subjectsthat arequintessentially globa such ase-commerce, which will
create new challenges for policymakers around the world,;

C Undertake collaborative analysis of issues such as globa cartdls (discussed in Chapter 4)
and market blocking private and government restraints (discussed in Chapter 5); and

C Possibly undertake some dispute mediation and even technical assistance services.

Asthisligt illugtrates, the scope of the possible agendafor this Initiative is consderable; and the
agendawould, of course, be driven by theinterests of the participating governments. Some governments
arelikdy to beinterested in supporting the enforcement capabilitiesof nationd systemsaswell asfostering
cooperation between authorities. Others may beinterested in developing consensus on new areas where
competition policy challenges are global and national responses are likely to be less than fully adequate.

| dentificationof thisbroad ambit of possibleactivitiesisnot meant to suggest that suchanInitiative
needsto be born full blownwithingtitutional features. Rather, it needsto grow naturaly withthe support
of governmentsand internationa organizations, most critically, theWTO, theWorld Bank, the OECD and
UNCTAD. Indeed, much of the analytical and deliberative dimensions outlined above build on
approachesinitiated at the OECD, which has established expertise and dedi cated resourcesinmany of the
possible areas that could be considered by governments participating in the Initigtive. Asthe corporate
governance project described above indicates, such collaborations among government and international
organizations do occur.

It isaso important that a new international competition policy initiative not isolate competition
officidsfrom broader internationa tradeand regulatory policy discussions. Indeed, theintended purpose
hereisto develop more coherence to competition policies around the world aswell asto recognize even
more fully the ways that private, governmental, and mixed governmental-private practices can affect
national andinternationd tradeand economicwell-being. Interactionwith the WTO should be cooperative
and reinforcing of shared objectives® Inaword, these various activities under the rubric of anew Global
Competition Initiative should be seen as an effort to hel p prepare the groundwork at the multilaterd level
for more effective national enforcement and greater international cooperation.

3 This proposa is not altogether the first of its kind. For example, a group of international competition experts argued

for the establishment of a small autonomous international Competition Policy Unit, located near the WTO and interacting
with it to promote contacts, monitor convergence, help formulate competition policies for countries that do not have
them, provide ways and means to deal with global effects of anticompetitive practices of enterprises and, in due course,
undertake active multilateral negotiations about possible convergence of international competition policy standards.
See A. Jacquemin, P.J. Lloyd, P.K.M. Tharakan and J. Waelbroeck, Competition Policy in an International Setting: The
Way Ahead, in 21 THE WORLD EcoNoMY at 1179-1183 (1998).
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INTERNATIONAL MEDIATION OF COMPETITION PoLICY DISPUTES

In this Report, the Advisory Committee recommends against the development at this time of
competition rules subject to dispute settlement procedures at the WTO. The Advisory Committee
recognizes, however, that this position can leave some disputes, especidly those surrounding perceived
market access barriers stemming from some mix of private and governmental practices, without an
established method of resolution. Whileextraterritorial antitrust enforcement can play ameaningful roleto
address some private anticompetitive practices abroad, litigating a particular case can often present
insurmountable legd, practica, and political difficulties. Moreover, as described in Chapter 5, while
bilatera agreementswith positivecomity areanimportant devel opment, theuseof thistool isstill initsearly
stages. Even more complicated are those disputesthat center on what the Advisory Committeehascaled
mixed governmenta -private practi cesand perceived nonenforcement of national competitionlaws. Thus,
nations at odds about the spillover effects of practices occurring in one jurisdiction on others can be left
without workabl etoolsto addresssuch problems. Thisislikely to belesstruefor powerful economiesthan
for small ones, but to varying degreesit is still a problem for al nations.

Consequently, some consideration and experimentation with approaches is needed to provide
options to resolve conflicts other than domestic litigation against a sovereign State, brinkmanship, or
diplomeatic negotiation. Onepossibleagpproachisto createamediation mechanisminwhichneutra parties
can help the partiesreach asettlement and where no party to adisputeenjoys any home-court advantage.*

Attemptsthusfar todevel opamediation or arbitration mechanism havebeen unsuccessful. A 1986
recommendation by the OECD Council attempted to establish procedural arrangements to avoid or
minimizeconflictsbetweentradeand competition policiesand provided an OECD consultation mechanism
for partiesin dispute. The Recommendation provides that “where the governments of the Member
countries concerned agree, the consultations could be a matter for report and discussion within the
Committeeof Expertson RestrictiveBusinessPractices, in closeco-operationwiththe Trade Committee.”>
To date, however, the OECD mechanism has never been used. One potentia stumbling block to itsuse
may betherequirement that both partiesto adispute must agreeto initiate the consultation process. There
areavariety of reasonswhy either party to adispute might wish to avoid mediation. The country where
the problems are perceived to exist may not wish to submit itself to the judgment of a Committee of
Experts. Smilarly, the country that is making the complaint may be wary that the Committee of Experts
might also consider the complainant’ s domestic practices, perhaps at the instigation of the other party to

4 For adiscussion of asimilar concept, albeit with more legal formality than that envisioned by the Advisory
Committee, see Andrea Giardina and Americo Beviglia Zampetti, Settling Competition-Related Disputes: The
Arbitration Alternative in the WTO Framework, JOURNAL oF WORLD TRADE, December 1997.

5> Recommendation of the Council for Cooperation between Member Countriesin Areas of Potential Conflict
between Competition and Trade Policies, October 23, 1986, C(86)65.
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thedispute. Either party may fed that the process of mediation can becomehighly politicized and therefore
not facilitate actual resolution of the conflict. Adversarid dispute settlement isaso abit a oddswith the
consensus-building orientation of the OECD. Whatever the reasons, as currently structured the OECD
consultation mechanism has not provided any incentives and perhaps has even offered disincentives for
parties to utilize its procedures.

TheAdvisory Committeerecommendsthat theU.S. government and other interested governments
and internationa organizations consder developing anew mediation mechanism aswell as some generd
principlesthat might governhowinternationa disputes, at | east sovereign competition policy disputes, might
be evauated under such amechanism. This mechanism could be developed under the auspices of the
proposed Globa Competition Initiative or esewhere. One possibleformat that might facilitate the use of
suchamechanismisasfollows: either party to adispute couldinvoke aninternationa pand of competition
expertsthat wouldissueareport but would not requireaco-equa examinationof the petitioner’ s practices.
The members of the panel would be drawn from a roster of internationally respected antitrust and
competition experts.

Clearly such amechanism would face many challenges. For example there would have to be
agreement on the underlying problems that are reasonably before the expert panel or at least on an
understood frame of reference. Other issues to be resolved include whether the mediation would
encompass only governmenta practices or some mix of governmental and private practices; how the
panelistswould obtain necessary evidence; and how timing issuesmight be addressed if disputesregarding
mergerswereinvolved. Despite these obvious complexitiesand there are doubtless others, the Advisory
Committee believesthat areport from an expert panel considering the facts of a dispute between nations
might add a useful expert opinion for the affected parties and the global community. Much, of course,
would hingeonthecredibility of theexpert pand andtheavailability of informationsufficient to providean
informed basis for expert anaysis.

ELECTRONIC COMMERCE AND COMPETITION PoLICY: A NEW FRONTIER

One areawhere technology has sparked explosive potentia growth is electronic commerce (e-
commerce). E-commerce offers tremendous opportunitiesfor cost savings, increased consumer choice,
and improved consumer choice. Businessesin virtually every sector of theeconomy areusing the Internet
to cut the cost of purchasing, manage supplier relationships, streamline logistics and inventory, plan
production, and reach new and existing customers more effectively.® E-commerce can diminish the
impediments associated with traditional geographic barriers and can provide consumers with an
unprecedented ability to gather information, compare prices and satisfy individual preferences.

® See U.S. DEPARTMENT OF COMMERCE, THE EMERGING DIGITAL ECONOMY (1998) at 5, available at www.ecommerce.gov.
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Competition policy can play animportant rolein ensuring that consumers gain the benefits of this
new technology and protect against those who might seek to suppressthe development of e-commerceto
protect thel rtraditiona advantagesor dternatively usethi stechnol ogy toengagei nanti competitiveconduct.
AsJod Klein, theAssstant Attorney Generd for Antitrust, hasstated, “thereisnothing so different about
these new technol ogy-based markets that could possibly support abandoning this Nation's longstanding
belief — abelief based on lots of experience — that competitive markets work best for consumers and
[that] antitrust enforcement is essential for sustaining markets.”’

The growth of Internet-based e ectronic commerceisoccurring so rapidly that the likely business
and policy consequences are just beginning to be understood. Not surprisingly, scholarship islimited on
theimplicationsof e-commercefor competition policy. Many expertshave predicted that e-commercewill
ater the market structures of severa industries over time. At the moment electronic commerce appears
to be creating opportunities for increased competition in some markets previously insulated by private
barriersor distribution barriers. Some have even arguedthat the need for antitrust law in the e-commerce
fidd isreduced or even diminated because cyberspace provides amode of perfect competition with its
low barriersto entry.

While this expansion of eectronic commerce can create many procompetitive effects, it dso has
raised issues asto whether existing antitrust law is adequate to meet the challenges of dynamic change
occurring asaresult of electronic commerce. Indeed, Federa Trade Commission Chairman Pitofsky has
noted that some have questioned “whether antitrust principles, developed primarily in the context of
smokestack industries, should gpply comparably and with equd force to new problems that emergein
connectionwith high-tech industries.” However, Pitofsky cautionsthat, “ abandoning antitrust principles
in this growing and increasingly important sector of the economy seems like the wrong direction to go.”®

The Advisory Committee agrees that cyberspace will undoubtably increase market-based
competition. However, the need for antitrust enforcement will remainimportant assomefirms may try to
useanticompetitivepracticestoforestall competitionfromnew e-commerceentrantsor, dternatively, firms
that use e-commerce may still have opportunities to exploit their market power and engage in
anticompetitive activities.

" Joel 1. Klein, Assistant Attorney Genera for Antitrust, U.S. Department of Justice, The Importance of Antitrust

Enforcement in the New Economy, Address before the New Y ork State Bar Association, Antitrust Law Section Program
(Jan. 29, 1998).

8 Robert Pitofsky, Chairman, Federal Trade Commission, Antitrust Analysis in High-Tech Industries: A 19" Century
Discipline Addresses 21% Century Problems, Address before the American Bar Association Section of Antitrust Law's
Antitrust Issues in High-Tech Industries Workshop (Feb. 25-26, 1999). Additionaly, in 1996, the Federa Trade
Commission staff issued a report, “Anticipating the 21st Century: Competition Policy in the High-Tech, Global
Marketplace,” which examined changes in business conduct and transactions in response to globa and innovation
competition. The report, based on two days of hearings in late 1995, argued that core aspects of antitrust continue to
serve the United States well.
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In thinking about the globa challenges to competition policy in the next century, the Advisory
Committee identified e-commerce as an important frontier issues. To identify aspects of e-commerce
relevant to competition policy, the Advisory Committee formed an E-Commerce Subcommittee, whichin
turn organized a roundtable of leading executives and thinkers in eectronic commerce and information
technology. What followsis abrief recounting of the issues considered through this and other outreach
activities. 1t does not purport to be acomprehensive treatment of the subject, but ssimply attempts to
identify someissuesthat policymakersand the public will need to consider intheyearsahead. Threeareas
may warrant particular attention: Traditional antitrust problems, such as cartels, price signaling,
anticompetitive tying of salesand other violationsof traditional antitrust law, that could in fact occur inan
e-commerce-hightechnology environment and could involvefirmsacrossjurisdictions; potential network
effectsthat could lead toamonopoly or concentrationson aglobal scale, with corresponding opportunities
for abusive practices by a monopolist; and hidden mercantilism, in the form of new or increased
interventionsor restraintsby governmentsor firms, that could potentialy reduce competitionin nationd or
globa markets and harm both consumers and producers. Thesethree areas are briefly considered below.

Traditional Antitrust Problems

The development of e-commerce may give rise to certain patterns of conduct that present
traditional antitrust concerns and require antitrust enforcement to ensure that consumersreap the benefits
of e-commerce. For exampl e, traditiona distributorscoul d attempt to organizeahorizontal boycott to stop
dealing with Internet competitors who are more efficient and more aggressive in pricing. Competitor
collaborations, exclusive dealing on the Internet, and manufacturer nonprice restrictions on Internet
distributionareother traditional antitrustissuesthat might recur inthee-commercecontext.’ Thusfar, there
has been no indication that the development and growth of eectronic commerce will inhibit the ability of
antitrust law and tools to protect consumers from these traditional antitrust problems. Indeed, the
Department of Justice has brought severd recent enforcement actionsthat aim to protect competition in
the e-commerce marketplace.™

Emerging technol ogiesmay offer firmsnew mediumsinwhichtoattempt toengageinactivitiesthat
amount to traditional antitrust violations; e.g., collusive agreementsto restrict output or raiseprices, price
sgnaing, and anticompetitivetying of saes. For example, theheightened avail ability of eectronic channds

9  See David A. Balto, Assistant Director, Office of Policy and Evaluation, Bureau of Competition, Federal Trade

Commission, “Emerging Antitrust Issues in Electronic Commerce,” Before the 1999 Antitrust Institute, Distribution
Practices: Antitrust Counseling in the New Millennium, Columbus, Ohio (Nov. 12, 1999) at 10, 11-12 [hereinafter Balto].

10 see e.g., U.S. Department of Justice Press Release 98-329, “ Justice Department Clears Worldcom/MCI Merger After
MCI Agreesto Sdll its Internet Business,” (July 15, 1998); Justice Department Press Rel ease 98-348, “ Justice Department
Sues to Block Citicorp’s Acquisition of Transactive Corporation Assets: Deal Would Eliminate Competition in Electronic
Ddivery of Welfare Benefits,” (July 27, 1998), U.S. Department of Justice Press Release 98-536, “ Justice Department Sues
Three Firms Over Auction Practices: Coded Bids Used to Signal Competitors,” (Nov. 10, 1998).
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for communication between companies may increase the potentid for conspiracies arising from illegal
information exchanges between companies. Although these new technologies may pose new challenges
to enforcement of competition policies, there is no reason to assume that traditional competition policy
andyssisinsufficient. Indeed, some cases have already surfaced. An allegation concerning use of
electronic communicationsto facilitate colluson arosein theearly 1990s, and the matter was handled with
traditiond antitrust tools.™* Moreimportant, the detection andinvestigation of theissuewasin fact aided
by the e ectronic medium inwhich the communicationsoccurred. Indeed, € ectronic commercemay make
it easier to detect congpiraciesexecuted through electronic meansthat can create recordsthat are difficult
to destroy.

Antitrust enforcement in electronic commerce markets may face difficult jurisdictional and
definitiond questions. Becausee-commerceonthelnternetisborderlessinnature, jurisdictional questions
regarding application of specific laws areinevitable.? Jurisdictional issues merit substantial debate and
condderation as eectronic commerce becomes an increasingly important component of cross-border
commerce.’®

Network Effects

Network effects can occur when products are more valuable to purchasers or consumers the
widely they are used. Such effects can arise in two ways: in “red” networks such as telephones or the
Internet, network effects come from interconnection or interoperability. For example, asngle telephone
ismore vauableif everyone else has a phone that can be accessed by that phone. In “virtual” networks,
network effects arise because, asthe number of usersof aproduct or serviceincreases, thereisanincrease
inthe number of complementsavailablein the marketfor that product or service.** Thus, when aproduct
achieves dominance, producers of complementary products (such as software firms that write programs

1 see United States v. Airline Tariff Publishi ng Co., Civ. No. 92-2854, 59 Fed. Reg. 15,225 (Mar. 31, 1994).

12 Companies may hesitate to compete to the fullest extent by using electronic commerce because they are unsure which
jurisdiction’s laws apply. For example, if information is created in one country, but accessed by consumers in another
country, which laws apply? Few regulators have clarified whether and how their jurisdiction extends to the Internet.
The EU, however, recently has begun discussions regarding possible modifications to international law agreements
governing contract law and jurisdictional issues. Proposals have been submitted to dter the Brussels Convention to
permit a consumer to sue a business in the consumer’s home country, regardiess of where the business is actualy
located.

3 Foran argument that the Internet is changing international law, see Henry H. Perritt, Jr., The Internet is Changing
International Law, 73 CHI-KENT L. Rev. 997 (1998).

1 see A Douglas Melamed, Principal Deputy Assistant Attorney General for Antitrust, U.S. Department of Justice,
Network Industries and Antitrust, Address before The Federalist Society Eighteenth Annual Symposium on Law and
Public Policy: Competition, Free Markets and the Law (Apr. 10, 1999) at 1-2.
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for adominant operating system) overwhel mingly tailor their products so that they are usableonly with the
dominant system.

The Advisory Committee has discussed the possibility that high technology and e-commerce
markets may encourage the development of network effects on a global scale that could then lead to
monopoly and opportunitiesfor abusive practicesby amonopolist. Internet and e-commercetechnologies
may be susceptibleto network effectsto such an extent that the“ winner takesall,” astuationinwhich the
winner’ stechnol ogy i sthedominant technol ogy, potentially evenworl dwide. Becausethe cost of switching
to adifferent technol ogy ine-commerceand hightechnol ogy marketscan beprohibitively high, monopolies
canbedifficult to displace. Competition agenciesmay needto pay particular attentionto questionsrelated
to open architecture and contestability.™> Theissue of network effects aso raise questions regarding the
application of antitrust laws to international mergers between high-tech companies.

In industries characterized by network effects, a dominant standard often emerges. From an
antitrust perspective, this can be problematic because once adominant standard has been crested in these
industries, it can be difficult to reestablish a competitive structure, without risking fragmentation of the
standard and a potentid reduction in consumer welfare. Given the relative infancy of high tech and e-
commercedevel opments, however, thisAdvisory Committeeisnot offering any judgmentsasto the extent
to which network effects will prove to be a problem.

Hidden Mercantilism

Despite the many pro-competitive effects of electronic commerce, the Advisory Committee
believes that the potential for market insulation may inhibit the ability of both foreign and domestic
companies to do business on the Internet and may impede competition and entry into foreign markets.
Such constraints could take the form of hidden mercantilism — overly broad government-initiated
regulation or industry standard setting that could produce the hybrid-type restraints previoudy discussed
withinthisreport. Inaddition, Sgnificant regulatory differencesamong countries could deter e-commerce
firmsfromenteringsomemarkets. Competitionenforcementauthoritiesand consumer protectionregulators
must communicate and cooperate to ensure that the natural tension between appropriate economic
regul ationand consumer protectionregul ationsdonot harmcompetition. Suchdiscussionscouldtakeplace
onabilatera or multilaterd level. Already, theWTO, the OECD and other intergovernmental organizations

B Open architecture refers to the freedom of potential competitors to utilize the dominant network or standard. Similarly,
a “contestable” market is one that is characterized by very low barriers to entry by new sellers. See Edward M. Graham
and Raobert Z. Lawrence, Measuring the International Contestability of Markets, 30 JOURNAL OF WORLD TRADE 5 (Oct.
1996).
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have formed working groups on e-commerce.’® A number of international business discussions of e-
commerce are also underway.*’

Market insulation could potentidly take avariety of forms. It could, for example, result from
restrictive regulation of advertising ontheInternet. Lawsthat prohibit certain competitivepractices, such
as comparative or price advertising, could be used to ban websites that would compete with local
businesses. In short, countries must take care in their regulation of electronic commerce.’® And while
governmentshave many legitimate areasof concern, itisa soimportant that protectionist regulation not be
introduced in the guise of sound public policy.*

Alternative Approachesfor Policymakersto Consider
The Advisory Committee does not fed it is appropriate to offer specific recommendations at this

time. However, a Committee meetingsanumber of gpproacheswererecommended that the United States
could takeonitsown or in collaborationwith foreign governments and international organizations. These

% In September 1998, the WTO established a work program to examine all trade-related issues relating to global

electronic commerce and asked several WTO bodies to offer input including the Council for Trade in Services, the
Council for Trade in Goods, the Council for TRIPS, and the Committee for Trade and Development. Work Programme
on Electronic Commerce, WTO, WT/L/274, September 30, 1998. The OECD’s objectives in electronic commerce revolve
around four themes: building trust in the new electronic environment among service providers, users and consumers
in electronic systems and transactions, minimizing regulatory uncertainty; ensuring access to the information
infrastructure, and easing logistical problems for payment and delivery. OECD Electronic Commerce Objectives available
at http://www.oecd.org/dsti/sti/it/ec/index.htm.

17 Business groups such as the Transatlantic Business Dialogue (TABD) and the Global Business Dialogue on
Electronic Commerce have also formed e-commerce working groups. The TABD Working Group on E-Commerce has
recommended that all players in e-commerce embrace new approaches to: regulation, intellectual property and liability,
taxation, consumer conduct and competitiveness. See TABD, 1999 Berlin Communique at 50-58. The Globa Business
Dialogue on Electronic Commerce (GBDe) was formed in 1998 to address electronic commerce issues of common concern
to the business community including taxation, tariffs, intellectual property rights, encryption, authentication, data
protection and liability. See GBDe Outreach letter from Thomas Middelhof, August 28, 1998 available at
http://www.gbde.org/gbde.html.

18 Advisory Committee Co-Chair James F. Rill believes e-commerce has broad dimensions and significant importance
to global competition. The growth of e-commerce virtually defies quantification. The threat of seriatim balkanization o
e-commerce by multiple, inconsistent, and uncoordinated national regulators threatens economic growth and can be used
to impair competitive entry and expansion. The OECD Council recently approved consumer protection guidelines for
e-commerce. One need not endorse all elements of the guidelines to acknowledge and exhort efforts be taken to achieve
rational convergence of regulatory policies affecting e-commerce.

19 Some members of the Advisory Committee have suggested that one possible model for handling the differences
between disparate regulatory regimes and approaches may be the safe harbor negotiations between the United States
and the EU over privacy. Under this proposed approach, the parties agree that if producers or service providers in the
United States meet specific industry standards, a safe harbor is created so that the EU regulations will not create an
impediment to U.S. companies operating freely in the EU market place.
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approaches are not mutually exclusive. One possible approach isto do nothing. Advocates of this
perspective might argue that because the e-commerce/high technology sector is contributing so greetly to
increased market-based competition around the world and markets are changing so very rapidly,
government antitrust interventions could be erroneous and are likely to be dow-moving. By thislogic,
government action may offer little to and could detract from the development of e-commerce-high-tech
markets. Another approach wouldadopt aninternational ruleor principle against excessve government
restraintsand government tol eration of privaterestraintsthat chill e-commercecompetition. Thisapproach
would at least ensure that government actions are open to chalenge. The United States could aso open
conver sations(but not negotiations) with other nationsto degpen our mutua understanding of theevolving
problemswith e-commerce. Discussions could cover whether amore eagtic, dynamic understanding of
antitrust harm is needed and whether firms should be obliged to ensure open architectures. A more
ambitious approach would be to negotiate an international agreement to address potential competition
problems in e-commerce.

U.S. policymakers might also consider whether new domestic policy approaches are necessary.
At some point, it may be necessary to examine whether it is worthwhile to introduce new legidation to
address the new problems. Antitrust enforcers could adopt policy guidelines that take account of the
issues identified above. Alternatively, existing guidelines on mergers, international operations, and
technology licensing, as well as the pending draft FTC joint venture guidelines, might be amended and
extended to those sectors.

In summary, electronic commerce offers great potentia for increased domestic and international
competition. At the sametime, firmsand governments will have opportunitiesto use these new mediums
to engageinanticompetitivepracti cesthat limit choiceand hurt consumers. Whiletraditiona antitrust tools
appear fully adequate to address“e-colluson” such asonline cartdls, price sgnaing, and other traditional
antitrust concerns, the gpplication of antitrust toolsto network effectsin thismedium deservesreview and
scrutiny asthese markets develop. While nations have legitimate regul atory concernsin the devel opment
of electronic commerce, it isimportant that governmentstailor their regulationsin amanner that does not
difleinnovation, favor domestic firmsor disadvantage consumers. Asthisdiscusson hasillustrated, few
issuesin e-commerce are likely to be resolved satisfactorily through nationd initiatives done, and many
matters require international discourse and cooperation. This Advisory Committee encourages the U.S.
government tolead inthiseffort by devel oping new channel sof communication with governments, such as
inthe context of the proposed Global Competition Initiative, aswell asusing existing international forums,
such asthe OECD and the WTO, among others. Clearly, this area of economic activity will require on-
going attention in the years ahead.
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THE ROLE OF COMPETITION PoLIcY IN U.S. FOREIGN ECONOMIC PoLICcY

Throughout thisreport, the Advisory Committee has recommended steps that the United States
might take toimprove its own antitrust policy and encourage international coordination and cooperation
oncompetition policy issues. Here, theAdvisory Committee examinestherole of the Justice Department,
Antitrust Division, in shaping U.S. foreign economic policy.

Competitionpoalicy can beaforcefor open and competitivemarkets. TheUnited Statesisproperly
proud of being the leading advocate and exemplar of economic policies that promote consumer welfare
withminima stateinterference. Y et, for avariety of reasons, the Antitrust Division of the Department of
Justice hasnot traditionaly played acentrd rolein ddliberationson U.S. foreign economic policy nor seen
itsroleasbroadly international in nature. Globalizationischanging theeconomic redity if not the existing
bureaucratic structures.

Theroleof U.S. antitrust authoritiesinthecurrent economicpolicymaking structureappearsad hoc,
theresult of theinterestsand initiativeof energeticindividual srather than an approachto policy making that
integrates antitrust into al relevant deliberations on matters of foreign economic policy. For example, no
antitrust officia isapermanent participant in the subcabinet level deliberations on foreign economic policy
or in the deliberations that occur, as currently configured, at the National Economic Council (NEC).%°
Antitrust authoritieshavebeeninvol ved onoccas onindeliberationsinvol ving competition policy concerns,
but it appearsthat the antitrust agencies are more on the periphery of interagency policy making than at its
core.

Some former U.S. officias have expressed the view that this state of affairsisjust asit should be.
Theyarguethat thecentral roleof the Department of Justice, Antitrust Division, isthat of alaw enforcement
agency and that more risks than rewards are associated with being part of interagency deliberations on
broad economic policy matters. By thislogic, involving the Antitrust
Divisonin broader economic policy deliberations runsthe risk of distorting the its law enforcement role
with other policy considerations.* Put differently, antitrust policy hasworked hard to achieve adegree of
independence from the interagency process, more active participation in that processincreasesthe risks
of politicization without a guarantee of commensurate benefits.

20 Douglas Rosenthal, former Chief of the Antitrust Division’s Foreign Commerce Section, has written criticaly of the
lack of a competition perspective in the development of foreign economic policy. See Douglas Rosenthal, Equipping
the Multilateral Trading System with a Style and Principles to Increase Market Access, 6 GEO. MASON L. Rev. 543
(1998).

21 Danid Tarullo, aformer NEC official with responsibility for international economic affairs, made this point at the
American Bar Association Section of Antitrust Law Advanced International Antitrust Workshop, January 14, 1999.
Advisory Committee Member Thomas Donilon and Advisory Committee Co-Chair Paula Stern agree with this
perspective.
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Some members of this Advisory Committee are also concerned that the participation of antitrust
officdasin ddliberations on matters broader than antitrust enforcement runsarisk of politicizing antitrust
decis onmakingwhich can erodetheindependenceof theenforcement agenciesand underminetheintegrity
and theneutraity of U.S. antitrust law and policy. To minimizethe opportunitiesfor suchinterventionsto
occur, antitrust officia sshould surely refrainfrominterveningininternational economic policy mattersthat
do not directly implicatecompetition policy. Indeed, comity canbeimportant evenindomesticinteragency
matters.

Itis probably aso true that the trade agencies and indeed most regulatory agencies have better
deve oped congtituencieson Capitol Hill andinU.S. corporateboardroomsthan doestheAntitrust Divison
or the Department of Justice. Support for antitrust in the United Statesis broad but shalow. 1ntimes of
economic uncertainty, protecting domestic playersislikely tobe amore popular and reassuring response
than an approach that promotes competition. The United States hasagood record of mostly choosing the
latter approach.

ThisAdvisory Committee agrees strongly with the premisethat the law enforcement dimension of
antitrust must properly remain outsideof thedeliberativeinteragency process. Itisimportanttotheintegrity
of U.S. antitrust enforcement that this remain the case. Some distance from the political processis
necessary if antitrust officids are to argue that they are focusing on competitive outcomes and consumer
welfare interests rather than domestic firms or any particular outcome.

At the same time, some members of this Advisory Committee believe that the segregation of
functionsshoul dnot precludethe Department of Justice, Antitrust Division, fromhavingavoiceineconomic
decisonmaking, both domestic and internationd, of relevance to competition policy. Competition policy
advocacy does not have to be public or even contentious. It should be (mostly) achievable outside the
glareof publicity and within the councils of the Executive Branch. Hence, the chalengeisto ensure that
U.S. economic policymaking structures assure the means for devel oping a sound, consistent competition
policy but avoid distorting the law enforcement role of the Antitrust Division.

This balance of engagement on broad economic policy matters on the one hand, and separation
of its specific enforcement agenda on the other, has been struck at various pointsin the past. A notable
example where competition policy hasbeenintegrated into U.S. foreign economic policy occurred during
the U.S.-Japan Structura Impedimentsinitiative(SI1) that operated between 1989 and 1992. During that
period, the Antitrust Divisonwasafull member of the subcabinet level group of senior officidsinboth the
United States and Japan who participated in the process. This collaboration helped to foster not only
productive interaction between the Department of Justiceand the U.S. trade agencies (notably USTR and
the Department of Commerce), but it a so demonstrated that the Justice Department’ sagendahad the full
support of theU.S. government, thusenhancing thecredibility of theinitiativeintheeyesof theinternational
community.
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Severd membersof the Advisory Committee believethat it isimportant that senior officidsfrom
the Antitrust Divison participate in al domestic and foreign economic policy deliberations that implicate
competition policy. Inthe current administration, many of the key interagency ddliberations over foreign
economic policy appear to occur at theNationad Economic Council and at the subcabinet level. The chief
antitrust enforcer in the Department of Justiceisat theleve of an assistant attorney general, however, and
because of the imbalance in rank may not automatically be included in those deliberations.??

Inthe context of international negotiations or consultations, afurther constructive step that could
be taken isto ensure that the Antitrust Division, working in close consultation with the Federal Trade
Commission, is the lead negotiator on any internationa discussions on competition policy, be they
multilaterd, bilatera, or regional. This approach has successfully been applied in other international
negotiations, such asthoseinvolving financia servicesand securities, anongothers. Thisproposd isnat,
however, intended to suggest that by virtueof such participation or respong bility that theantitrust agencies
should have any added authority with respect to non-competition matters in interagency deliberations of
broad policy matters.

Expanding the U.S. Profilein International Competition Policy

The Advisory Committee hasa so cong dered affirmative stepsthe United States could undertake
to enhanceitsrolein providing technical assistance to other jurisdictions. Chapter 4 discusses some
approachesto technical assistancethat may offer positiveincentivesto cooperateon antitrust enforcement,
rationdization of law, and resolution of problems, among other matters, and the Advisory Committee
recommended that some funding derived from finesin cartel prosecutions be devoted to international
initiatives.

The Advisory Committee recommends further that the U.S. government extend and deepen its
technical ass stance programsdirected at supporting thesound devel opment of competition policy regimes
around theworld. Accordingly, the Advisory Committee urges the U.S. government to undertake new
initigtives bilaterdly, consider new forms of outreach, and consider new or expanded collaborations
between U.S. agencies and other bilateral agencies or multilateral organizations, such as the OECD.

One way to do thiswould be to allocate additional resources to support capacity building in
competition policy in trangition and devel oping environments. Support for technica ass stance programs
hasbeenasmall but important component of theU.S. antitrust authorities' enforcement cooperationwork

22 Advisory Committee Co-Chair James Rill believes that elevation of the Assistant Attorney General for Antitrust would
be a constructive step to enhance the likelihood of full and effective participation in deliberations of foreign economic
policy of relevance to competition policy.
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over the past decade.?® To date, U.S. antitrust authorities have provided technical assistance under
programs characterized by modest funding support, geographical limitations, and varying duration or
scope.?* U.S. antitrust technical assistancefunding level sreflect severa factors, including the prioritization
of competition law programming by the U.S. Agency for International Development (USAID) and
Congress, the pace of requests for assistance from foreign governments, and the antitrust agencies
capacitiesto staff technica assistance missons.® Support peaked in connection with the congressionally
mandated and funded program created to assist Central and Eastern European countries;® it is currently
being increased to expand technical assstance to countriesin Latin Americain conjunction with broader
U.S. government goalsin the context of the Free Trade Area of the Americas.?’

The Advisory Committee advocates application of an even broader view of U.S. priorities.
Technica assstance to foreign competition agencies provides the United States with an opportunity to
promotetheadoption of sound competition principlesandtheruleof law. Technica ass stlance can beused
to convey practica experience and advice to dozens of emerging antitrust regimes, aswell asto provide
guidanceonformul atingdomesticcompetition policiesthat makesenseinthegl obalized economy. Support
of new competitionpolicy regimesal so givesthe United Statesan opportunity to shareits perspectivesand

23 See Annex 6-A hereto. There are other sources of technical assistance globaly. The Advisory Committee conducted
an outreach effort through which it received submissions with information on a number of technical assistance programs
organized over the past decade that were undertaken by or, in some instances, benefitted: Australia (funded by
AusAID); Germany; the European Commission (through TACIS and Phare programs); Japan; Korea;, Mexico; Poland;
Spain; the United Kingdom (funded through their Know-How Fund); the United States (through the Department of
Justice and FTC programs, among others, and funded by U.S. Agency for International Development); Venezuela; APEC;
the Organization for American States; UNCTAD; the World Bank; and the WTO. Additionaly, the Advisory Committee
received submissions discussing OECD programs; the OECD provides technical assistance through a collaborative effort
staffed by enforcement officials from the United States and many of the other OECD jurisdictions just mentioned.

24 From fiscal year 1990 through fiscal year 1998, the Antitrust Division provided technical assistance to over 30
competition offices and the Federal Trade Commission (FTC) engaged in technical assistance to 20 countries, primarily
in Central and Eastern Europe, the New Independent States, Latin America and the Caribbean. See Annex 6-A hereto.

25 Aside from funding DOJ and FTC technical assistance programs, USAID reports that it has provided funding for
competition policy and related assistance to the U.S. Department of Commerce as well as to private institutional
contractors, such as the Institutional Reform and the Informal Sector (IRIS) at the University of Maryland, the Harvard
Institute for International Development (HIID), and the Carana Corporation, among others. Submission by Emmy B.
Simmons, Deputy Assistant Administrator, Center for Economic Growth and Agricultural Development, U.S. Agency
for International Development, in response to Advisory Committee Technical Assistance Outreach (Sept. 15, 1999).

26 The 1989 Support for East European Democracy (SEED) Act., P.L. 101-179, Nov. 28, 1989. This act provides, among
other things, for country-specific assistance to take place within the framework of common, region-wide strategic goals
of economic restructuring, democratic transition, and social stability. Development of a market economy and a strong
private sector are two of SEED’s principle points of concentration.

2T Most significant among these goals is the development of more predictable business law regimes, and hence a more
favorable atmosphere for trade and investment within the Americas.
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thus the legal environment in which U.S. exporters and business concerns operate.®

U.S. agencies do not appear to advocatethe nation’ s consumer welfare model asforcefully asthe
EU hasadvocateditsvisionof competitionpolicy. TheEU oftenrequiresthat countrieswithwhomit enters
into trade agreements also adopt its competition law asamodel. Although the EU is contemplating
ggnificant reformsto itscompetition palicy, in generd its gpproach hastended to be moreregulatory than
the U.S. approach. Moreover, the EU approach is more commonly replicated around the world than is
the U.S. approach. Not only isthe EU aregiond entity to which many new market economiesare seeking
membership, but certain substantivefeaturesof EU law may beseenasmorecongenid totrangtionnations.

U.S. antitrust authoritiesdo not basethelr technical assistanceeffortson advocacy of aU.S. modd;
aposture that this Advisory Committee viewsisviewed as fully appropriate. Countries will select those
approaches most suitableto their development and policy needs.® The United States should thus use the
opportunitiesafforded by itstechnical ass anceprogramsnot only to advanceits perspective about sound
competition policies but also to promote a more balanced understanding of the U.S. approach to
competition.

Intechnical assstance activitiesorganized by theOECD, U.S. antitrust authoritieswork together
in case study seminars with competition authorities from other OECD countries. These seminars focus
participantsonpractica enforcementissues, particularly onthecorrect gpplication of competition principles
intheandyssof casesand strategiesfor achieving effectiveresultsin enforcement actions. Somecommon
enforcement issues addressed during these seminars include:

C Theapplication of incorrect anadyssin antitrust casesand investigations (such as, thelack
of attentiontoimportant thresholdissueslikemarket definition and entry conditionsand an
inadequate understanding of the competitive effects of the conduct at issue);

C The establishment of merger notification regimesthat are overly-inclusiveresultinginthe
diversion of scarce resources to the review of large numbers of merger notifications;

28 See Submission by Donald I. Baker, Baker & Miller PLLC, in response to Advisory Committee Technical Assistance
Outreach (Aug. 13, 1999), enclosing Donald |. Baker, Practical Risks and Opportunities for Countries Creating New
Competition Laws and Enforcement Agencies, presented at The COMESA Conference on Competition Law and Policy,
Sponsored by COMESA, UNCTAD, and the Zambian Competition Commission (June 3-4, 1999).

2 For example, the Israel Antitrust Authority recently promulgating a Corporate Compliance Program, about which the
General Director explained, “[t]he roots of our compliance methodology can be easily identified as American, Canadian
and European. We did not reinvent the wheel, yet took much care and invested significant efforts to adapt foreign
compliance programs to the circumstances and needs of our local economy.” Forward by Dr. David Tadmor, General
Director, Isragl Antitrust Authority, THE CORPORATE COMPLIANCE PROJECT: HOw TO CREATE AND MAINTAIN AN EFFECTIVE
COMPLIANCE PROGRAM RECOGNIZED BY THE ISRAEL ANTITRUST AUTHORITY at 1 (unofficial trandation).

298



Preparing for the Future

C The gpplication of incorrect standardsto abuse of dominanceor monopolization cases (for
example, focusing on exploitative conduct such as monopolistic pricing or unjustified
reduction of output as opposed to exclusionary conduct; and imposing unnecessarily
rigorous standards of “fair play” on firms with market power); and

C The use of ineffective or unnecessarily regulatory remediesin cases where violations are
found.*°

The Advisory Committee believes that such seminars are useful in conveying best practicesin
antitrust analysisto nascent competition authorities. Moreover, the benefits of this type of work are not
limited to the officids of these new enforcement regimes. The experience of having U.S. enforcement
officdsworking sdeby sdewith officid sfrom other OECD member jurisdictionshel psto degpen mutual
understanding, trust, and asense of shared mission among developed country officids. In practica ways,
the goals of soft harmonization and convergence are advanced through such activities.

New competition regimes face many daunting obstaclesto their success. How isanew agency to
recruit experienced personnd effectively? How can such an agency achieve a degree of politica
independence?How isit to develop therequisite analytica capabilitiestoidentify, investigate, and andyze
casesrigoroudy? Many jurisdictions lack a comprehensive legd framework or the procedural remedial
tools needed for effective enforcement. In jurisdictions where enforcement is ultimately entrusted to the
judiciary, judgesareoften untrained in competition policy. Theseareseriouschalengesfor any jurisdiction
and take many years of commitment and hard work to implement effectively.!

Support tonew regimesshould beincludedamong U.S. funding prioritiesand theU.S. government
should more vigoroudly pursue avariety of ways of offering such support. Distance learning seminars®

30 submission by OECD, Competition Law and Policy Division, in response to Advisory Committee Technical

Assistance Outreach (Aug. 5, 1999) at 5.

31 See, e.g,. Submission by James C. Hamill, Executive Assistant to the Chairman, FTC, in response to Advisory
Committee Technical Assistance Outreach (Sept. 2, 1999) at 4.

32 This suggestion was made by Malcolm B. Coate, an economist with FTC. As background, he explains that numerous
antitrust agencies maintain websites that disclose information on their focus and enforcement efforts, and that there are
also antitrust discussion groups on the Internet, at least one of which resulted in the creation of a traditional journal
dedicated to the discussion of competition policy: the Journa of Latin American Competition Policy, which is now
merging with a related publication. He proposes that, “if necessary, the discussion site could be open to the public, but
a quasi-private discussion site would probably be more helpful. Possibly two sites could be maintained initialy, and
thus competition between sites would identify the more popular approach.” Submission by Malcolm B. Coate, Bureau
of Economics, U.S. Federal Trade Commission, in response to Advisory Committee Technical Assistance Outreach, (July
29, 1999).
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I nternet discussion sites,* and development of arepository of resource information® are but a few
examplesof thewaysto take advantage of new technology and reach interested governments and experts
around theworld. Additionaly, there may be some value in deepening consultation and cooperation
between those mgor jurisdictions that are providing such technical assistance (for example, between the
United States and the EU) as well as further cooperation through existing programs organized by
international organizations. In thisregard, the OECD’ s program of technical assistance provides one
particularly useful example. The OECD through its competition policy staff has developed ongoing
relationshipswith competition officiasin many trangtion and developing countries and is experienced in
organizing and running effective competition seminarsand events. Further, cooperation and consultation
with other internationa organizations such asthe World Bank should aso be developed still further. All
the same, duplication of effort is not necessarily bad. In some circumstances the benefits to overlapping
programming (or “ multiplicity”) override the drawbacksbecause the higher level of funded programming
ultimately results in more comprehensive assistance.®

SUMMARY OF RECOMMENDATIONS

Global Competition Initiative

1. The Advisory Committee recommendsthat the United Statesexplore the scopefor collaborations
among interested governments and international organizations to create a new venue where
government officids, aswell asprivate firms, nongovernmenta organizations (NGOs) and others
can exchangeideasand work towards common sol utionsof competitionlaw and policy problems.
The Advisory Committee calls this the “Global Competition Initiative.”

33 See Submission by Ignacio de Leon, Superintendent, ProCompetencia, Venezuea, in response to Advisory Committee
Technical Assistance Outreach (Aug. 9, 1999).

34 See, e.g., Submission by Anna Fornalczyk, President, Competition Development Center (COMPER), Poland, in
response to Advisory Committee Technical Assistance Outreach (Aug. 17, 1999) (recommending consideration be given
to making materials developed for technical assistance programs more widely available and trand ated).

35 submission by the OECD Competition Law and Policy Division, in response to Advisory Committee Technical
Assistance Outreach (Aug. 5, 1999).

36 e, e.g., William E. Kovacic, The Competition Policy Entrepreneur and Law Reform in Formerly Communist and
Socialist Countries, 11 AM. U. J. INT'L. L. & PoL’y. 437, 448-451 (describing benefits of multiplicity as increasing the
total pool of resources available for new antimonopoly agencies and providing a budget for professional development
of new agency staff, among other things. Costs may involve: single donors supporting duplicative projects; different
donors rivaling to provide technical assistance to the same new agency; and expending resources to protect turf and
aggrandize influence at the expense of focusing on development of sound antitrust policy).
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A Globa Compstition Initiative should be inclusive and would foster dialogue directed toward
greater convergence of competition law and analysis, common understandings, and common
culture. Such agathering aso could serve as an information center, offer technical expertise to
trangition economies, and perhaps offer mediation and other disputeresolution capabilities. Areas
for constructive dialogue might include further discussions among competition agencies to:

C Multilateralize and deepen positive comity;

C Agree upon the consensus disciplinesidentified in Chapter 2 regarding best practices for
merger control laws and develop consensus principles akin to the recent OECD
recommendation on hard-core cartel's, consider and devel op disciplinesto define actions
of governments; for example in areas with negative spillover potentia such as export
cartels, which require broader international cooperation and consultation;

C Congder and review the scope of governmenta exemptions and immunitiesthat insulate
markets from competition around the world (as discussed in Chapter 5);

C Consder approaches to multinational merger control that aim to rationalize systems for
antitrust merger notification and review (as discussed in Chapter 3);

C Congder frontier subjectsthat arequintessentially globa such ase-commerce, which will
create new challenges for policymakers around the world,;

C Undertake collaborative analysis of issues such as globa cartdls (discussed in Chapter 4)
and market blocking private and government restraints (discussed in Chapter 5); and

C Possibly undertake some dispute mediation and even technical assistance services.

A Globa Competition Initiative does not require a new internationa bureaucracy or substantial
funding. The Group of Seven (G-7) nations summitis an attractive moddl, in that it demonstrates
that countries can create mechanisms to exchange views and attempt to develop consensus on
economicissueswithout aninvestment in asecretariat or permanent staff. Thisproposedinitiative
would benefit from support from internationa organizations such astheWTO, OECD, theWorld
Bank and UNCTAD.

Inter national Mediation of Competition Disputes

TheAdvisory Committeerecommendsthat theU.S. Government and other interested governments
and internationa organizations consider developing anew mediation mechanism aswell as some
general principlesthat mightgovernhowinternational disputes, atleast sovereigncompetitionpolicy
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disputes, might be evaluated under such amechanism. Thismechanism could be devel oped under
the auspices of the proposed Global Competition Initiative or elsewhere.

The members of the panel would be drawn from aroster of internationally respected antitrust and
competitionexperts. Anexamination of acompetition policy conflict by an expert pand will face
many challenges. However, in somecircumstancesit could prove useful to clarify the competition
policy characteristics of the problem at hand.

The Role of the Department of Justicein U.S. Foreign Economic Palicy

The Advisory Committee believesthat the law enforcement dimensions of antitrust must remain
outside of the deliberative interagency process. Some members are concerned that the
participation of antitrust officials in senior interagency deliberations broader than antitrust
enforcement runstherisk of politicizing antitrust decisionmaking; others are more of theview that
it isimportant to have such participation in al domestic and foreign policy deliberations that
implicate competition policy.

The Antitrust Division, workingin close consultation with the Federal Trade Commission, should
bethelead negotiator on any internationa discussions on competition policy, bethey multilaterd,
bilatera, or regional. Thisapproach has paralesin other international negotiations, such asthose
involving financia services and securities.

Expanding U.S. Technical Assistance in Competition Law and Policy

The United States needs to devote more of its limited technical assistance budget to the
development of competition policy structures abroad.

Support to transition and devel oping antitrust regimes should be included among U.S. funding
priorities, and the U.S. government should more vigorously pursue a variety of ways of offering
such support.

The United States should create and seek opportunities for deepening consultation and
cooperation with other countries and organizations providing technical assistance including
those magjor jurisdictions that are engaged in providing structured technical assistance, and
multilateral organizations such as the World Bank, the International Monetary Fund, the
OECD, and the WTO.
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