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Dear M. Fel dman:

This letter responds to your request, on behal f of
Preferred Podiatric Network Inc. (the "Network”) and the New
York State Podiatric Medical Association (the "Association")
for the issuance of a business review |letter under the
Department of Justice’s Business Review Procedure, 28 CF. R 8§
50.6, regarding plans to utilize the Network to act as
internediary to facilitate enrol |l nent of Association nenbers as
provi ders in managed care pl ans.

The Association is a not-for-profit corporati on whose
menbers are physicians |licensed for the practice of podiatry by
the State of New York. The Network is a subsidiary of the
Associ ation, being forned to facilitate comunication between
managed care plans and non-integrated groups of podiatrists who
desire to enroll as providers in such plans.

Based upon information you have provi ded, we understand
that the Network will actively solicit contract offers from
third party payers such as heal th nai ntenance organi zati ons,
preferred provider organizations and insurance and enpl oyer
heal t hcare plans, on behalf of its nenbers w shing to becone
participating providers in managed care plans. Menbership in
the Network is open to all nenbers of the Association, who
constitute approximately 54 percent of all podiatrists |icensed
to practice in the State of New York.



When soliciting contract offers, at the specific request
of a third party payer the Network may provide to the payer,
for information purposes only, general fee information such as
podi atric service fee schedul es or relevant val ue guides. This
type of information may be gathered by the Network from
participating podiatrists, but fee information will not be
shared with or anong the nenbers. You have advi sed us that the
Net wor k antici pates that contract offers will be based upon fee
schedul es bel ow t he usual and customary charges of its nenbers
or will utilize prepaid capitation fornulas determ ned by the
payers. The Network will not negotiate with the payers on
behal f of its nenbers.

Upon receipt of a contract offer froma third party payer,
the Network will pronptly comrunicate it to its nmenbers. The
Network will not undertake to negotiate the terns of the offer,
and each menber nust deci de i ndependently, and wi t hout any
i nfluence fromthe Network, to accept or reject the offer
within 15 days. Menbers are free, however, to negotiate
directly with any willing payer on price or other conditions of
the offer.

At the specific witten request of payers, the Network may
represent its nenbers in negotiations concerning non-price
matters such as utilization review and credentialing standards.
Al'l such negotiated terns are subject to ratification or
acceptance by each nenber. The Network nmay al so nake avail abl e
to menbers a "legal services hotline" so that counsel can
provi de advice on the |egal effect of |anguage in a contract
offer. Counsel will not negotiate terns on behalf of any
nmenber, offer advice on price issues, or comunicate
i nformati on about other nenbers’ prices or contracting
i ntentions.

Participation in the Network is on a non-excl usive basis.
Participating podiatrists are free to join other networks, or
participate in other third party payer prograns, subject only
to their ability to performtheir obligations under any
contract facilitated by the Network.

After careful consideration of the information you have
provi ded, and as suppl enmented by our independent inquiry, the
Department has no present intention to challenge the proposed
activities of the Network on antitrust grounds. Under sone
ci rcunst ances, the Departnent woul d have concerns about a
network affiliation anmong physicians conprising such a | arge
percentage of specialists licensed to practice a nedi cal
specialty in a state. This level of participation nakes it
very likely that nmany participants will conpete directly in
t heir independent practices in relevant antitrust markets,
which mght facilitate price fixing and makes it possible that
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some coul d exercise market power by acting in concert. For
several reasons these concerns appear to be absent here.

First, we conclude that the Network will function as a
bona fide facilitator of contract negotiati ons between managed
care plans and its nmenbers. The Network will not negotiate
fees on behalf of its nenbers, and each nenber will be free
individually to accept or reject any contract proposal
devel oped by the Network. W understand that each nenber will
make that decision independently, w thout consultation with
conpetitors, or influence by the Network. Negotiations that
t he Network nmay undertake on non-price issues, such as
utilization review and practice standards, may be
pro-conpetitive, since they will be undertaken at the request
of managed care plans and may assist the plans to devel op
ef fective standards of care and cost controls.

Second, procedures devel oped by the Network for gathering
generalized fee informati on for the use of payers may be of
val ue in comruni cating market information inportant to the
formul ati on of reasonable offers. At the same tine, safeguards
agai nst di ssem nation of specific fee information to
participating podiatrists nmake it unlikely that such
information will be used to facilitate collusion anong nenbers
who conpete with one another in their independent practices.

Finally, the Network is not exclusive. The freedom of
Menbers to join other networks, or to contract directly with
managed care plans should nean that the Network will not
inhibit the devel opment of other networks to foster managed
care conpetition anong podiatrists in New York

Al t hough, for these reasons, we have no present intention
to chall enge the operations of the Network, in accordance with
our normal practice the Departnent remains free to bring
what ever action or proceeding it subsequently cones to believe
is required by the public interest if the Network proves to be
anticonpetitive in purpose or effect. 1In this regard, should
Network activities result in express or tacit collusion anong
conpeting podiatrists on pricing or contracting issues, serious
antitrust concerns woul d be presented.



This statenent is made in accordance with the Depart nent
of Justice Business Review Procedure, 28 C.F.R 8§ 50.6.
Pursuant to its ternms your business review request and this
letter will be made publicly available imrediately. In
addition, any supporting data that you have not identified as
confidential business infornmation under Paragraph 10(c) of the
Busi ness Revi ew Procedure also will be nade publicly avail abl e.

Si ncerely yours,
/sl

Anne K. Bi ngaman
Assi stant Attorney General



