








before regulatory agencies.l/ The basis for this ruling is an
awkward and narrow reading by the presiding officer of Section
900.8(b) (1) of the United States Department of Agriculture

Rules of Practice ("Rules of Practice") that creates a needless

conflict with the APA.

Section 900.8(b)(1l) of the Rules of Practice provide that
“[alt the hearing, any interested person shall be given an
opportunity to appear, . . . and to be heard with respect to
matters relevant and material to the proceeding.” The term,
“interested person," is not defined in the Rules of Practice.
However, borrowing from the APA, whigh does not include a
federal agency in its definition of a person, 5 U.S.C. § 551(2),
the presiding officer narrowly interpreted the term as used in
the Rules of Practice to preclude the appearance of the
Department of Justice. USDA, however, cannot contravene the APA
by issuing inconsistent regulations and there is nothing in the
Rules of Practice that indicates that USDA intended to do so.
This section may not, therefore, be read to limit parties that

may appear.

1/ The functions of the Antitrust Division of the Department
of Justice include "Intervention or participation before
administrative agenc1es functioning wholly or partly under
regulatory statutes in administrative proceedings which require
consideration of the antitrust laws or competitive

policies. . . ." 28 CFR §0.40. Administrative proceedings
which set the price for agricultural commodities clearly
require consideration of competitive policies.



Finally, other parties at the hearing objected to the
Department's participation on the basis of two Supreme Court
cases, S&E Contractors, Inc. v. United States, 406 U.S. 1
(1972) and Secretary of Agriculture v. United States, 647 U.S.

645 (1954). Neither case supports exclusion of the Department.

In S&E Contractors, Inc. v, United States, 406 U.S. 1 (1972)
the Court held that the Wunderlich Act, which deals with fraud
by government contractors, does not authorize the Department of
Justice to appeal a decision of the Atomic Energy Commission.
S&E Contractors concerned the right\gf judicial appeal by the
Department. This case had nothing to do with the right of the
Department to appear in an administrative hearing, and thus
provides no support for exclusion of the Department from these

proceedings.

The second case, r £ riculture v ni ates,
647 U.S. 645 (1954), is equally inapposite. It concerned an
appeal by the Secretary of Agriculture of a decision by the
Interstate Commerce Commission concerning rates for unloading
services performed by railroads transporting fruits and
vegetables. The statute involved in that case specifically
authorized the Secretary of Agriculture to appear before the
ICC. The fact, however, that the Agricultural Adjustment Act
names the Secretary of Agriculture as an authorized party in

such ICC proceedings does not in any way limit the ability of

the Department of Justice to appear as a party before the USDA.



Indeed, other "interested parties" participated in the very ICC
proceedings cited as precedent to exclude the Department as an

"interested party" here.

For the above reasons the Department requests that the USDA
direct the presiding officer to permit the Department of Justice
to present testimony and engage in cross-examination of other
parties’ witnesses. The Department also requests an opportunity
to cross-examine those witnesses who have been shielded by the
presiding officer's order from cross-examination by the

Department.
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