DEPARTMENT OF JUSTI CE

RECENT DEVELOPMENTS I N MERGER ENFORCEMENT

Addr ess by

LAWRENCE R. FULLERTON
Deputy Assistant Attorney General
Antitrust Division
U.S. Departnent of Justice

Before the

THE CONFERENCE BQARD
COUNCI L OF CH EF LEGAL OFFI CERS

THE SHERATON TUCSON EL CONQUI STADOR
TUCSON, ARI ZONA
Del ivered: February 9, 1996
Text Rel eased: March 13, 1996



It is a pleasure to be here with you today, and in such
a nice setting. Bef ore taking questions, | thought I would
talk for a mnute about the Departnent’s current approach to
nmer ger enforcenent, which does not diverge significantly
from past Adm nistrations, and about sonme recent

devel opnments about which you shoul d be aware.

Approach to Merger Anal ysis

Those of you who do antitrust work know that our
approach to horizontal nerger analysis is described
generally in the 1992 Horizontal Merger Cuidelines, issued
jointly by the Departnent and the Federal Trade Conmm ssion.
As these Cuidelines nmake clear, our review focuses on
whet her the nerger would create or enhance market power, or
facilitate its exercise. Market power, froma seller's
point of view, is the power profitably to nmaintain prices
above conpetitive levels, or to reduce output, product

quality, service, or innovation.

Qur approach to horizontal nerger analysis is first to
define econom cally meani ngful markets, along rel evant
product and geographic |ines, assign nmarket shares, and
assess whether the nerger would increase concentration
significantly -- to the point that post-nmerger concentration

| evel s woul d be high



We then assess whether anticonpetitive effects are
i kely, given these concentration |evels and ot her
characteristics of the market. As the Horizontal GCuidelines
explain, we |ook to two possible sources of anticonpetitive
effects. W | ook to whether the nmerger would permt the
new y conbined entity unilaterally to raise prices. W also
| ook to whether the nerger would encourage or facilitate
explicit or tacit collusion -- where nmultiple sellers
coordinate their activities, to the point, perhaps, of
simul ating collectively the behavior of a single firm

nmonopol i st.

Finally, we assess whether new entry and/or product
reposi tioning would constrain price increases; whether there
are efficiency gains associated with the nerger that
out wei gh any anticonpetitive effects; and whether, but for
the nerger, either party to the transaction would be |ikely
to fail, causing its assets to exit the market.

Qur approach to vertical nergers is ably summari zed in
a speech delivered | ast year by ny predecessor, Steve
Sunshine.* Qur analysis of vertical nergers is far nore
conpl ex, although it focusses, as before, on whether the
transaction gives the nerged firmthe ability and the

incentive to raise prices or reduce output to custoners in

See "Vertical Merger Enforcenment Policy," Remarks by Steven
Sunshi ne, DeBgty Assi stant _Attorney General, Antitrust’
sion, U S partnent of Justice, before the ABA Section of

1
C.
D v .
Antitrust Law Spring Meeting, April 5, 1995,
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t he downstream market. Typically, for this to happen, the
upstream and downstream markets nust both be conducive to

t he exercise of market power, as determ ned pursuant to the
1992 Hori zontal Merger Cuidelines analysis. Were this is
the case, a vertical nerger nay have anticonpetitive effects
by raising the costs of a non-integrated rival, foreclosing
rivals’ access to vital inputs or custoners, raising
barriers to entry, facilitating coordinated interaction, or
avoi ding regul atory requirenents. Again, efficiencies are

an inportant consideration as well.

There are three inportant points to enphasize about our

application of these principles:

1. The Division only challenges nmergers that hurt
consuners -- that is, hurts consunmers by raising
prices, or by reducing product output quality, service
or innovation. This is true whether the nerger
i nvol ves parties that are horizontal conpetitors, or
parties wth a vertical relationship. Qur reviews of
mergers are not driven by concerns about the market
positions of particular conpetitors, or protecting

exi sting supply rel ationshi ps.

2. We recogni ze that the vast majority of nergers are

conpetitively neutral or even beneficial for



conpetition and consuners. This may be because they
create synergies, inprove or create new products,
and/or | ower costs. W recognize that vertica
mergers, in particular, often create efficiencies.
Only a very small percentage of nergers are chall enged

each year by the Division.

3. For both of these reasons, we do not approach nerger
anal ysis nechanistically. The Horizontal Guidelines
t hensel ves provide that we will apply themreasonably
and flexibly, taking into account all of the facts and
circunstances surrounding the nerger. Likew se, our
approach to vertical nergers is cautious and case

specific.

In particular, market definition, the assignnment of
mar ket shares, and the assessnent of concentration in the
mar ket are only starting points in our analysis. W
consider alternative market definitions in our analysis, and
we take seriously our charge to consider reasons why market
shares m ght overstate or understate a firms conpetitive
strength in the market. W take foreign conpetition into
account and study entry conditions and possibl e

ef ficiencies.

| would urge any of you with nergers before our agency
to cone in and tell us your story. |If you believe your

nmerger is good for consuners, tell us why. | can assure you



we wll listen. Qur policy is to be open and candi d about
what we believe the issues may be and to work with you and

your outside counsel and econonists to resolve them

Current Merger Wave

Among the nore inportant devel opnents in the merger
area, as far as | amconcerned, is the size and strength of
the current nerger wave, which is presenting quite a

chal  enge to our nerger enforcenent program

Last year's nerger activity was literally
unprecedented, both in ternms of volune and value. By one
count, 8,956 nergers were announced | ast year, worth a total
of $457.88 billion. This is well over $1 billion a day.
Merger activity cut across a variety of sectors, from
banking to electric power, information technol ogy, conputer
software, nedia, health care and others.

X As you woul d expect, this increase in nerger activity
as

translated into an i ncreased workl oad at the Division:

° The nunber of transactions reported to us under Hart-
Scott-Rodino junped from2,301 in fiscal year 1994 to
2,815 in 1995 -- an increase of over 500 transactions.

° The nunber of nerger investigations increased from 105
in fiscal year 1994 to 133 in 1995, the highest nunber

of merger investigations in a decade.
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° Second requests increased from30 to 37.

° This rapid pace of HSR filings, investigations, and
second requests have continued in the first few nonths
of fiscal 1996.

And we are proud of the results we have achieved. W
have enforced the | aw aggressively where necessary, but that
has been in only a small mnority of transactions we have
reviewed. And nost of our challenges result in settlenents
that permt the bulk of the transactions to go forward:

° W filed formal challenges to a total of nine nergers
in court in 1995, settling six of these with consent
orders that allowed the bulk of each transaction to go
forward

° Seven additional transactions were restructured in 1995
as aresult of the Division's investigation, wthout
the filing of a formal conpl aint.

° The pace of successful chall enges has al so continued in
the early nonths of fiscal year 1996. Since October 1
we have filed three formal challenges, settling al
three, and four nergers were restructured by the
parties wthout a formal challenge. I'mgoing to talk

about two of these recent cases in a mnute.

Wth all of this activity in the nerger area, we are
bracing for even nore as a result of the enactnent of the
new tel ecom |l egislation. W believe that new | egi sl ation

will increase nerger activity in the telecomarea for two



reasons. First, the bill provides opportunities for

tel econmuni cations firns to enter new markets. |In many
cases such entry will occur via acquisition.

Second, the bill relaxes certain nmedia ownership
[imtations. The bill elimnates or rel axes, for exanple,

the current FCC limt on the nunber of TV and radio stations
that a single person or entity may hol d nati onw de,
restrictions on nultiple owership in |ocal markets, and
vari ous nmedi a cross-ownership restrictions, such as rules
prohibiting a single entity fromowning both TV and radio
stations in a given |local market, both a TV station and a
cable system or both a TV broadcast network and a cable
system In addition, the FCC is undertaking a review of all
of their existing nultiple owership rules which may well
lead to the | essening or repeal of other restrictions, such
as the ban on owning nore than one television stations in a
| ocal market. W can expect to see potentially significant
merger activity involving tel ephone conpani es anong radio
and TV broadcasters and anong the other nedia players that |

ment i oned.

Recent Cases

| think two of our nore recent, nore visible cases
illustrate our surgical approach to nerger enforcenent, and
three other trends in nerger enforcenent at the Division
that | would like to highlight. The first transaction is

Kimberly-Clark's $6.8 billion acquisition of Scott Paper
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Conpany; and the second is The Walt Di sney Conpany's $18.8
billion acquisition of Capital Cties/ABC

Ki nberly-C ark and Scott Paper sell a w de variety of
paper and ot her consuner products, of course. In the course
of our investigation, however, we devel oped a concern about
only two products, facial tissue (a $1.3 billion market) and
baby wi pes (a $500 million market). After the nerger, the
conbi ned entity would have had over a 50 percent narket
share in each of these two markets. There were few other
si zabl e conpetitors, little inports, no asserted

efficiencies, and entry into these markets was difficult.

To resolve our conpetitive concerns in the two markets
we identified, the parties agreed to divest the Scotties
brand nane, a significant anmpunt of tissue manufacturing
capacity, Scott's baby w pes plant in Del aware, and
associ ated brand nanmes and ot her tangi bl e and intangible
assets. The rest of the transaction was permtted to
proceed. Together with the State of Texas, we filed a forma
conplaint challenging the acquisition in U S. district court
in Dallas, along with a proposed consent order enbodyi ng our

settlenment with the parties. ?

The Disney/ ABC transaction was a little nore conpl ex.

Di sney had significant interests in the production,

2 See United States v. Kinberly-Clark Corp., N.D. Tex., filed
Decenber 12, , Vi ction } : 5-P.
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syndi cation and distribution of TV programm ng, both

t hrough broadcast stations and cable networks, including its
own prem um cabl e service, The Disney Channel. It also
owned a VHF broadcast station in Los Angel es, KCAL-TV.

Li kew se, Capital Cities/ABC had significant interests in
both TV production and distribution, nost promnently

t hrough the ABC national television network, nunerous

nati onal cabl e networks, and owned and operated groups of TV

broadcast stations, including one in Los Angeles.

This transaction presented both horizontal and vertical
issues. First, we sought to ensure that the conbination of
Di sney and ABC did not increase concentration unacceptably
and have anticonpetitive effects horizontally at any of the
various levels of TV production and distribution inpacted by
the nerger. Second, we needed to ensure that the vertical
conbi nation of Disney's significant presence in TV program
production and ABC s strong presence in progranm ng
di stribution would not result in conpetitive forecl osure,
i.e., that ABC s conpetitors in the market for distribution
woul d not be foreclosed fromaccess to vital TV progranm ng,
and that Disney's conpetitors in the market for progranm ng
supply woul d not be foreclosed fromaccess to distribution

outlets.

After a lengthy investigation, we disposed of the
vertical issues to our satisfaction. As | nentioned, we

take a focused, fact-based approach to vertical nerger
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analysis. In the course of our investigation, we were also
able to elimnate all but one of the horizontal issues. W
were in the mdst of analyzing the inpact of conbining the
two TV broadcast stations under conmon ownership in Los
Angel es when Disney decided voluntarily to divest one of the
two stations, effectively nooting that part of

investigation. W negotiated with D sney an agreenent
designed to ensure that it would follow through with its

di vestiture plans, pursuant to applicable FCC regul atory

processes.

Trends In Merger Anal ysis

These two cases illustrate three recent trends in
nmerger enforcenent at the Division. First, as illustrated
in the Kinberly-C ark/Scott Paper matter, we at the D vision
are working nore and nore closely with the state attorneys
general. In this case, and increasingly in such cases
generally, we are working hand-in-hand with interested
states fromthe beginning of our investigations,
interview ng and even deposi ng wi tnesses together, sharing
docunents where the parties consent or where the | aw
otherwi se permts, and even negotiating consent decrees and

filing formal conplaints together.

3 See Letter from Anne K. Bingaman, Assistant Attaorney

General for the Antitrust Division, U’'S_ Departnent of Justice,to
t he Honorabl e Reed E, Hundt, Chairman, Federal Conmunications
Comm ssi on (January 16, 1996)
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| ncreased cooperation with the states has been one of
the top priorities of the head of our Division, Assistant
Attorney Ceneral Anne Bingaman. This is true across areas
of antitrust enforcenent, including crimnal and civil
nonmer ger enforcenment coordination. 1In the nerger area,
coordination with the states has been nobst common in bank
mergers, but as | say, it is spreading throughout our nerger

program _ _
Federal -state cooperation certainly nmakes sense froma

resource point of view In an era of tight budgets, the
public expects all of us in |law enforcenent to conbine
resources and to operate as efficiently as possible. It

al so make sense from a phil osophi cal standpoint. The nore
we interact, the nore consistent antitrust enforcenment wll

be across the board.

Both rationales for federal -state cooperation were
evident in the Kinberly-C ark case. The Texas Attorney
General coordinated the activities of all of the interested
states. | amquite confident that the costs of the
i nvestigation were reduced, both for the parties to the
nerger and for the governnent parties. And as | nentioned,
the Departnent and the State of Texas joined in filing the
sanme conpl aint and negotiating the sane, internally

consi stent settlenent.

The second trend illustrated by the Kinberly-C ark case

is the continuing refinenment of the Division' s approach to
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nergers that threaten unilateral anticonpetitive effects.
As | nentioned, a nerger may be anticonpetitive even if it
does not increase the risks of explicit or tacit collusion,
if it enables the nerged firmunilaterally to raise the
price of one or nore of the products of the nerging
conpanies. This may be possible, for exanple, in
differentiated product nmarkets to the extent that sone of
the lost sales due to the price increase are nerely diverted
to the product of the nerger partner. Depending on the
extent of such diversion and the relative price-cost
margins, this price increase may be profitable after the

merger when it was not profitable before.

The theory of unilateral effects is not new \Wat is
new is the continuing refinenment of the D vision' s approach
to predicting and neasuring such effects using

sophi sticated, econonetric techniques.*’

Where consuner products are involved, such as facial
ti ssue and baby w pes, that are scanned at retail checkout
counters, we often have access to detailed price and
guantity data over tine. Qur econom sts can then nodel the
demand for such products, estimte demand el asticities, and
predict the price increases that would fl ow from post-nerger

profit maxim zing behavior. Such techniques were enpl oyed

4 For an excell ent summary of the Division’s current
apProach see Shapiro, "Mergers Wth Differentiated Products,”
Antitrust (Spring 1996), page 23.
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to predict significant price increases for facial tissue and
baby wi pes follow ng the Kinberly-d ark/Scott nerger, and
contributed greatly to our investigation, along with nore

tradi tional analytic techniques.

The final trend that | think is illustrated by these
recent cases is an increasing degree of flexibility in
negoti ati ng renedi es when nergers are found to be
anticonpetitive. There is every reason to be sonewhat
flexible. W want to take concrete, enforceable steps to
ensure that conpetition is not lost as a result of the
merger; but we want also to avoid unnecessary harmto the
nmerged conpany, and to minimze the |oss of any efficiencies
associated wth the nmerger. W also want to nake sure that
t he purchaser of any divested assets has the assets it needs

to be an effective conpetitor in the market.

The traditional remedy for horizontal nerger problens
has been divestiture of specified assets pursuant to a
consent order. In Kinberly-dark, however, we took the
unusual approach of identifying four tissue plants that
woul d be potentially subject to divestiture, but at the sane
time providing that a buyer could select one or at nost two
of these plants fromthis nmenu of choices. W felt that
this would both reduce the size of the ultimte divestiture
package, and ensure that the buyer's needs could be
accommpdated to the greatest possible extent. And in

D sney, we took the unusual step of agreeing to a consent
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order requiring divestiture, but agreeing not to file it
with the court right away, in light of D sney's voluntary
commitnment to sell KCAL-TV in Los Angeles, and the
expectation that the FCC woul d enter an enforceabl e order
requiring the sale. Oher exanples of flexibility at the
remedy stage abound,® but | will stop there in the interest

of time and take any questions you may have.

See, e.0., United States v. Mrton Plant Health géstegj
C C. . 4‘ - = ] b

g them

- . a, 11]e
rs nmerger of two hospitals, while p%rnlttl
erv

t pba n
intly in providing certain health care s I ces).
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