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Good afternoon. It’'s a pleasure to be here this afternoon.
|"mgrateful for the opportunity to talk wwth you a bit about the

Antitrust Division s nerger program I’m not going to focus on
just one topic. | thought I'd give you an overview of what we’ve
been up to. 1’1l touch a bit on our workl oad—which is trenmendous,

with no et up in sight—and then cover sonme of the substantive and
procedural issues we’'ve been facing, pointing as | go along to sone
of the key enforcenent actions we' ve taken recently to illustrate
how we handl e these issues. At the end, 1'll be happy to take your
guestions, so long as you permt ne the usual right to duck any
guestion about pendi ng cases.

Driving our work, of course, is the current nerger wave.
We're swanped at the Division, and | know the FTC would say the
sane thing. Last year’'s nerger activity was unprecedented. By one
count, 8,956 nergers were announced |last year, worth a total of
$458 billion.

As you woul d expect, this increase in nerger activity neans
nore work for the Division:

. The nunber of transactions reported to us under Hart-Scott-
Rodi no junped from 2,301 in FY 1994 to 2,815 in FY 1995—an
i ncrease of over 500 transactions. So far this year, over
1,800 transacti ons have been notified under HSR  And none of
these statistics count the nearly 2,000 bank nergers we

revi ew

. The nunber of prelimnary nerger investigations increased from
105 in FY 1994 to 133 in FY 1995, the highest nunber in a
decade. In 1996, we’'re already opened over 140

i nvestigations.

. Second requests increased from30 in FY 1994 to 37 in FY 1995.
W’ ve already issued 24 second requests in 1996.



There are a couple interesting things to note about this
merger wave, at |east for antitrust purposes. First, | think the
nergers we're seeing now are different in an inportant way fromthe
nerger wave in the 1980's. W’'re not seeing so many “LBO financia
nmer gers. These financial deals virtually never posed antitrust

pr obl ens. Instead, today we're seeing nore strategic nergers
between conpetitors or firnse with conplenentary products or
t echnol ogi es. These types of deals are much nore |likely to have
conpetitive problens, or at | east anbi guous  conpetitive
consequences.

What brought this home for nme was an article earlier this
nmonth in the Wall Street Journal on the boomin high-tech nergers.
I nstead of devel oping new products and technol ogies internally,
many high-tech firns are choosing to buy new businesses. The
reasons given in the article were: the acquirer’s rich stock
prices, consolidation in glutted product categories, the demand by
cor porations to use f ewer vendor s and nor e I'i beral
t el econmuni cations |aws. “Above all,” the article said, “hardware
and software conpanies are racing to exploit explosive
conmuni cations markets and can’'t afford the tinme it would take to
buil d new businesses internally.” As an antitrust |awer, | went
through these reasons saying, well, consolidation of glutted
product categories, that could be bad for conpetition. On the
other hand, the race to exploit new markets requiring faster
novenent than can be achieved internally, this sounds OK, but I
al so thought that there could well be sone entry barriers somewhere
leading firms to a buy vs. nake decision. Wat | took away from
this article is: The strategic nergers we’'re seeing today are hard
to analyze. They take tinme and care to review

Anot her interesting aspect of our current nerger wave is the

i npact of deregul ation. Everyone who thought the Tel ecom Bil
woul dn’t spur the regional operating conpanies to nerge were
surprised |ast nonth. In another area, deregulation of the

electric utilities, both at the federal and state |evels, coupled
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with technical advances in the ability to transmt power over
| onger distances, has spurred a nerger wave in this industry. |
believe there are at least ten utility nergers pending around the
country. The banking industry is also consolidating in response to
technol ogi cal and regulatory changes. As | noted earlier, we
review about 2,000 bank nergers a year. Deregulation is
contributing to the growi ng nunber of deals we have to review, and
it is contributing to the conplexity of issues we have to grapple
wi t h.

My point is that, unlike the nerger wave of the 1980s, we're
seeing not only quantity, but also quality. Transactions today are
squarely presenting a host of inportant and conplicated issues:
WIIl a merger retard innovation? WII the vertical aspects of,
say, a media nerger, raise conpetitive concerns? WII| the nerger
give rise to a unilateral anticonpetitive effect? | daresay that
sone nergers may well cause us to |ook at potential conpetition
Al'l this makes our job interesting, but also a little bit harder.

Wthin the Division, we've taken steps to deal wth our
i ncreased workl oad. For exanple, we have recently realigned our

sections so that Litigation | Section, still under Chief Tony
Nanni, wll handle only crimnal matters. Litigation Il Section
and the Merger Task Force will do only nergers. Bob Kraner renains
the chief of Lit Il, but Lit I and Lit Il have swapped Assi stant
Chiefs: WIIlie Hudgins has noved over to Lit Il and David Bl ot ner
has noved over to Lit I. Conrath and Horwitz remain the Chief and
Assistant Chief of Merger Task Force. W Dbelieve this

reorgani zation will allow us to nmanage our scarce nerger resources
nore efficiently.

Anot her exanple of our efforts to handle our increased
workload is a happy by-product of Anne Bingaman’s efforts to
i nprove cooperation between the Division and the state attorneys
general. In the Kinberly-d ark/Scott Paper nerger, for exanple, we
wor ked hand-in-hand with interested states from the begi nning of
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our investigation. Were appropriate, we try to work with state
i nvestigators, interview ng and even deposi ng w tnesses together,
sharing docunents where the parties consent or where the |aw
permts. In three cases, the Mrton Pl ant-Mase hospital nerger,
t he Waste Managenent/ Reuters nerger and the Kinberly-C ark/ Scott
nmerger, we filed joint conplaints, the first two with Florida, and
that [ast with Texas. In addition to furthering the effort to
achieve consistent antitrust enforcenent, cooperating with the
state AG s has also been a big help in extending our resources.

I’d like to switch gears a bit and touch on sonme of the
substantive issues we’ve been dealing with recently.

Differentiated Products/ Unilateral Effects

W' ve recently had a nunber of nergers that have afforded us
the opportunity to focus on a nerger’s conpetitive effects in a
differentiated product market. These types of nergers present the
i ssues of whether the nmerged firmwll be able to raise prices
unilaterally, though collusion is also an issue we | ook at.

Oversinplifying greatly, a unilateral anticonpetitive effect
arises where a nerger lets the conbined firmraise the price of one
or both of the formerly conpeting products, without regard to the
constraints inposed by the remaining conpetitors. This can happen
because the products of the two nmerging firnms are sufficiently
cl ose substitutes for a significant nunber of consuners that, once
that conpetition is elimnated, a | arge nunber of consuners woul d
still buy one of the two nmerged products, and the | oss of sales to
the remai ning nore di stant conpetitors would not be great enough to
make the price increase unprofitable. The nerged firmwould reap
the benefits of the higher price for the first product, wthout
| osing sales to another firm since switching consuners in |arge
part would switch to the firmis other (acquired) product. This is
possi bl e because the alternative products have differing sets of
attributes that consuners don't perceive to be adequate
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substitutes. 1In effect, the conpetition that took place before the
merger would be internalized in the nmerged firm which would no
| onger suffer a loss of profits due to the conpetition, because it
woul dn’ t care which of the now merged products a consumer chooses.

Agai nst these “demand-si de” considerations, we weigh certain
supply side factors. Specifically, if it is likely that a
remai ning conpetitor wll reposition its product so that it wll
becone a sufficiently attractive new substitute for the nerged
firms products, the likelihood of a unilateral effect may be
reduced. A firm can reposition its product by changing the
product’s attributes or by changing the brand identity of the
product. An exanple of the fornmer case woul d be a software product
adding features to make it nore |like a higher-end program A firm
can reposition a brand by targeting its advertising to a different
group of consuners. You nmay have noticed MDonalds starting to
reach out to older consunmers in its recent ad canpaign. In
addition to product repositioning, cost savings realized by the
merged firmmay in certain circunstances create an incentive for
the firmto lower its price, independent of conpetition. Wen such
synergies are clearly proved to us, we'll take theminto account
when eval uating whether a unilateral price increase is likely. |
should note that the 1992 Guidelines sets out a threshold of 35
percent conbined market share for establishing presunption of a
unilateral effect. Wiile we take this threshold seriously, you
should not take it as a guarantee that we wll not pursue a
unil ateral effects case where the conbined share is below 35
per cent .

A recent exanple of the Division's efforts in this area is
| nt ernati onal Baking's purchase of Continental Baking from Ral ston-
Puri na. Before the nmerger Continental was the #1 whol esal e baker
in Anerica; Interstate was #3. Each nake a wi de range of cake and
bread products. The nmarkets of conpetitive concern were white pan
bread in five cities.



Continental's primary white bread brand is Wnder; Interstate
sells wunder a nunber of brands, depending on the region.
Interstate’s major brands are Butternut, Sunbeam Ms. Karl's and
Weber's. \White bread, believe it or not, has special attributes
that a significant core group of consuners view to be special;
notably its distinctly bland flavor and texture. | guess kids
often refuse to eat any other kind of bread. Actually, while one
mght think that all white bread is alike, in fact, the parties and
t he ot her bakeries spend a lot of effort devel oping and nurturing
brands that attenpt to distinguish one white bread from anot her.
It is this pronounced brand equity that differentiated these
products.

In the relevant geographic areas, the D vision found that
Interstate and Continental were either the only two or two of three
maj or prem um brands of white bread. Private |abel also accounted
for a significant chunk of sales; but there were no other brands of
si gni fi cance. Thus, the acquisition would have increased
significantly the conbined shares of the nerging firns. Based on
t he evidence, we concluded that a price increase for Wnder woul d
have resulted in Interstate's brand picking up nost of the diverted
sales, and vice versa. Private |abel, while a factor, would not
have picked up sufficient sales to defeat a significant price
i ncrease. Because of the significance of brands, entry or
repositioning by new bakeries or expansion by existing suppliers
woul d not be an adequate conpetitive check. This was evidenced by
a history of several failed attenpts at entry by pretty substanti al
conpanies with strong brands. We al so concluded that any cost
savings that m ght be obtained in the nerger would not offset the
predicted price increases in the rel evant markets.

What does the bread case, as well as the Kinberly-d ark/ Scott
case, which also involved differentiated tissue markets, suggest
for arguing cases before the D vision where the relevant product
markets are differentiated? One way to think of this problemis in
terms of what argunments defense counsel <could nmake in a
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differentiated product mnmarket that mght not necessarily be
per suasive to us:

CGeographi c markets: A broad geographic market based on
how far a product is shipped froma plant will not be
per suasi ve where | ocal conpetition is determ ned by the
presence of conpeting brands in a the local area. After

all, being able to ship a product to a grocery store
won't do you any good if you can't sell the product
because nobody recogni zes your brand. 1In the bread case,

it was true that bread could be physically shipped
conparatively long di stances. However, when you | ooked
at pricing and where firns were actually selling, the
fact that bread could be shipped over such distances

didn't make rmuch difference. 1t was where the brand nane
was recognized that counted. We concluded that the
geographic markets were fairly local (e.g., Chicago

Peoria, San Diego and Los Angel es).

Production capacity: Wiile productive capacity (or excess
capacity) may in certain circunstances be a conpetitive
constraint, the ability to produce will not given as nuch
wei ght as the ability to sell. Again, in bread, there
was plenty of capacity; but this fact didn't nake mnuch
difference in terms of a firnms ability to sell the
product. Again, it was the brand that mattered and that
established a firms market share.

Product nmarket: Were products are differentiated,
arguing that the market includes a wde range of
potential substitutes may not be particularly persuasive.
We'll be interested in exam ning the extent to which the
products of the nerging firnms are sufficiently close (and
i sol ated) substitutes that other products do not provide
an effective constraint on price. SSmlarly, to the
extent that the nmerging firns are not close substitutes,
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that will be an inportant factor in evaluating whether
the nmerger is unlikely to result in a unilateral effect.

Entry/ Repositioning: Even though it may be easy to begin
making a product, if brand equity is inportant, sinply

building a facility will not translate into sufficient
sales to defeat a unilateral effect. You' ll also have to
explain how the new entrant will attract consuners in
sufficient nunbers to replace the conpetition |ost by
ner gi ng cl ose substi tutes. Al so, si nce t he

anticonpetitive effect is tied to the significance of the
i ndi vidual brands of the nerging parties, unless the new
product is viewed by consuners to be a conparable
substitute for one of the nerging brands, entry or
repositioning—even if physically easy—w Il not |ikely
resol ve our concerns.

W' re really not doing anything that new here. The econom c
theory underlying our differentiated products analysis is well
known and we are enploying Part 2 of the 1992 Horizontal Merger
GQuidelines. What is noteworthy is the inprovenent in our ability
to collect and analyze data, which allows us to predict wth
greater confidence when a transaction is likely to give the nerged
firmthe ability to raise price by itself, without regard to the

actions of the remaining conpetitors. You shoul d be prepared for
interrogatories and docunment requests in our second requests that
seek data relevant to this inquiry. For exanple, for consuner

products, detailed point-of-sale data is usually collected by third
parties like IRl and purchased and carefully studi ed by conpani es.
This type of data is highly probative, and you can expect that
we' |l be asking for it in our second requests and from third
parties through CDs, along with market studies, focus group
anal yses, consuner sw tching studies, and so on.

If you want to |learn nore about how the Divisionis likely to
analyze a differentiated products nerger, | recomend Carl
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Shapiro’'s article in the Spring 1996 issue of the ABA's Antitrust
Magazine.' That article provides a nore systematic discussion of
how we | ook at these types of nergers.

Vertical Meragers

| think we’re seeing nore deals that tee-up vertical issues.
The FTC s enforcenent action in the pharmaceutical benefit
managenent nerger (Eli Lilly/ MKesson) is an exanple. The D vision
has also obtained relief in several verti cal nmer gers.
Specifically, the Sprint/France Telecom Deutsche Telekom and
MCI/British Telecom deals, as well as the TC/Liberty Media
transaction, involved vertical issues. W also |ooked carefully at
the vertical issues in the D sney/ABC transaction, where we
ultimately concluded that there was not likely to be a conpetitive
pr obl em Wth the changing regulatory I|andscape in telecom
tel evision, and other industries like electric utilities, | think
we can expect nore nergers that squarely present interesting
vertical i1ssues.

Cenerally, | believe we won’'t find conpetitive problens in the
vast mpjority of vertical nergers (leaving aside, of course any
hori zontal issues that mi ght also be presented by a nerger).

If a vertical nerger is problematic, it's problematic because
of a probabl e downstream price or output effect. That effect does
not arise sinply because input prices are raised to non-integrated
rival s—these increased input prices nust translate into higher
mar ket prices or |ower output downstream

There are three basic theories under which consuners can be
harmed by vertical nergers. First, there's foreclosure (i.e.
raising rivals costs). Second, there is the increased chances of

! Shapiro, “Mergers with Differentiated Products,”

Antitrust Magazine, Spring 1996.
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coordi nated behavior (i.e., a horizontal ram fication of vertical
merger). Third, the avoi dance of rate regul ation.

Generally, for foreclosure to result in an anticonpetitive
effect, we believe both the upstream and downstream nmarkets shoul d
be susceptible to the exercise of market power. \Wether market
power could be exercised in the upstream or downstream markets
woul d be determ ned under the 1992 Horizontal Merger Cuidelines.

Simlarly, for a vertical merger to increase the chances of
anticonpetitive coordination, the upstream and the downstream
markets nust be susceptible to the exercise of market power. O her
conditions are also inportant. For exanple, there nust be
substantial transactions between the integrated firm and one or
nore of its custonmers or suppliers. These relationships provide
the conduit for the exchange of information that mght result in
coordi nated activities. The information nust be reliable and
generally not otherw se avail able. Oten, the suppliers and
custonmers of the integrated firmw /| provide the integrated firm
with msinformation. |If the information is not reliable, it’s not
going to be a good nechanismto facilitate collusion. A so, if the
information in question is already known to the rmarket
participants, the nerger won't increase the |ikelihood of
coordination. Finally, the coordination nust result in the firns
having the ability and incentive to raise prices in the downstream
mar ket s.

A vertical nmerger may also provide a regulated firmw th the

ability to shift costs to the regulated market. 1In doing so, the
regul ated firmcould evade price regulation in that market. |If a
vertical nmerger increases the |ikelihood of this happening, | think

it's uncontroversial that this would be a problem

An exanpl e of our enforcenent efforts is the Sprint/France
Tel econl Deut sche Tel ekom transaction. The transaction involved a
joint venture between Sprint and FT and DT (together with a | arge
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purchase of stock in Sprint by FT and DT) to provide gl obal
t el econmuni cati ons services. We concluded that the vertical
rel ati onship between FT and DT on the one hand and Sprint on the
ot her could reduce conpetition by placing other US. firns at a
conpetitive disadvantage by creating incentives for the parties to
di scrim nate against conpetitors in the terns and conditions of
access to France's and Germany's nonopoly networks and services.

The decree obtained by the Division would permt the deal to
take place subject to certain restrictions on the parties' ability
to discrimnate against other firnms seeking access to the French
and German markets. Specifically, the decree prevents the parties
from providing certain services wuntil conpetitors have the
opportunity to provide simlar services in France and Germany. It
al so prevents themfromgiving Sprint nore favorable access to FT's
and DT's networks. In addition, restrictions were placed on the
ability of Sprint to obtain proprietary, conpetitively sensitive
pricing data that FT or DT might obtain in dealing with Sprint's
conpetitors. The decree thus prevents the foreclosure of U S
conpetitors from the German and French markets and reduces the
chances of anticonpetitive coordination by Sprint and its
conpetitors.

As | said, we don't expect that there wll be numerous
chal l enges to vertical nergers. | would note, however, that the
tel ecom and nedi a deals are presenting vertical issues squarely,
and the Division will look at these issues carefully. [If you have
a vertical case or would like to get a nore detail ed description of
how the Division is likely to analyze a vertical nerger, | suggest

you read Steve Sunshine’s speech at the 1995 ABA Spring Meeting.?

2 “Vertical Merger Enforcenent Policy,” Remarks of Steven

C. Sunshine, Deputy Assistant Attorney Ceneral, Antitrust
Division, U S. Dept. of Justice, before the ABA Section of
Antitrust Law Spring Meeting, April 5, 1995.
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Col | usi on

For ny last substantive topic, |I'd like to nention our old
friend coll usion. Wth all the talk about innovation markets,
vertical issues, differentiated products, you may have thought
we’'ve given up on the risk of collusion as an anticonpetitive
effect. We haven’t. One of our nost recent cases involved a risk
of collusion theory. GCeorgia-Pacific, one of the |argest paper and
wood products conpani es agreed to buy the gypsum wal | board busi ness
of Dontar, which is a Canadi an conpany. Ceorgi a-Pacific and Dontar
were about the same size and were the third and fourth I argest
producers of gypsumboard in the United States. The nunber one and
two firnms (US Gypsum and National Gypsum were each significantly

| arger than Ceorgia-Pacific and Dontar pre-nmnerger. After the
merger, Ceorgia-Pacific would be about as big as US Gypsum and
National Gypsum The remaining fringe firnms are small, each

operating only one or two plants.

Gypsumis a honogeneous product. No one said that brand nane
mattered, though service and reliability did have sone value
Gypsumis a heavy product and expensive to ship long distances. As
a result, the geographic nmarkets tend to be regional. Fol | owi ng
our investigation, we concluded that the nmerger was likely to
increase the risk of collusion in the northeastern United States,
where GCeorgi a-Pacific and Dontar each have two plants. In the
Nort heast, US Gypsum National Gypsum and Georgi a-Pacific would
have about 90 percent of the market. As | noted above, gypsumis
a honogenous product sold mainly on price. Capacity, production
and pricing data are wdely available and price changes are
normal I y announced well in advance of inplenmentation. |In addition,
at least once every generation this century, civil or crimna
actions have exposed successful price fixing arrangenents anong the
dom nant gypsum board manufacturers. Finally, the small fringe
firms would not have the incentive or the ability to undercut a
cartel, so these firns effectively could be ignored by the three
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big players. Based on these and other factors, we thought there
woul d be a problemin the Northeast.

To meet our concerns, Ceorgia-Pacific entered into a consent
decree with us requiring it to divest two of its wallboard plants
in the Northeast to one or two independent firnms. This will put
significant capacity in the hands of a new firm that would be
unlikely to participate in any express or tacit coordination by the
t hree maj or producers.

Renedi es

Finally, 1'd Iike to say a few things about the renedies we
will consider. W try to be flexible. Qur goal is to resolve the
conpetitive problens while permtting the parties to achieve the
ef ficiency enhancing aspects of their deal.

Qur bread case is a noteworthy effort of our flexibility.
Recogni zing that the brands were the key assets, our decree with
the parties requires that only brands nust be divested—together
wi th such additional hard assets (plant, distribution system etc.)
as the purchaser may require to be conpetitive at the previous
mar ket share |level associated with the divested brand. e
concluded that there was sufficient bread baking capacity in the
mar ket that the parties need not be required to nmake capacity
available if the purchaser could find it el sewhere. This flexible
approach ensures that the key conpetitive assets (the brands) w |l
be divested, while affording the defendants the ability to find a
buyer that may not require manufacturing or distribution assets to
be conpetitive, thereby reducing the burden on defendants. In
contrast, in Kinberly-Cark/Scott, we concluded that it was
inmportant that the parties divest tissue machines along with the
rel evant brand nanes. In that case, we required the parties to
offer a nenu of four plants from which a purchaser or purchasers
could select two. These two cases are reflective of what can be
done in a differentiated product market. In sone cases, the brands
(and not necessarily productive capacity) are the key conpetitive
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asset; in others, plant and equi pnent may be inportant parts of the
di vestiture package. These cases show our efforts to renedy
anticonpetitive effects where they exist while not requiring that
assets unnecessary to the buyer's conpetitive viability be
di vest ed.

Anot her exanple of our flexibility is our arrangenent
resol ving our concerns in the D sney/ ABC nerger. There, we signed
up a consent order with Disney that would require it to sell one of
the two overl apping television stations in the Los Angel es narket.
We agreed, however, not to file the decree in light of Disney's
voluntary commtnment to sell one of the stations and in |ight of
the expectation that the FCC would enter an enforceable order
requiring the sale. However, if circunstances arise that could
permt Disney to keep both stations, we would be able to file the
consent decree obligating Disney to nake the sale.

|’d like to close with two points where we aren’t going to be
flexible. First, except in extraordinary cases, we wll insist
that any divestitures be conpleted within a maxi num of six nonths
fromthe date a consent decree is filed. Not nine nonths, and not
six nmonths fromthe day the order is entered after a two nonth or
nore Tunney Act process. W' Il insist on six nonths fromthe date
we file the decree—or sooner where circunstances require. |If the
divestiture is not conpleted, a trustee will be appointed to carry
out the sale. This has been our policy. | don’t want to put words
in the nouths of ny friends at the FTC, but George Cary was quite
enphatic at the ABA Spring Meeting that the FTC will also insist on
a six-nonth divestiture period.

Second, if a fix-it-first isn't consunmmated before closing the
main deal, we will insist on an order. Also, we will also insist
on an order if the renedy crafted by us and the parties requires
any ongoing relationship with the party brought forward to fix a
pr obl em I have two exanples of this. First, Waste Managenent
acquired a solid waste transfer station used as an internedi ate
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point in the transportation of solid waste out of southern Florida.
A conpetitor of Waste Managenent had a contract right to use sone
of the capacity of the station to transfer waste it contracted to

remove from south Florida to its landfill near central Florida.
Wthout access to the transfer station, the conpetitor woul d be out
of the market. Even though the conpetitor had a contract that

woul d be enforceable against Wste Managenent preserving the
conpetitor’s ability to use the transfer station for five years, we
i nsisted that Waste Managenent’s contract obligation be enbodied in
a consent decree to ensure that it would not take steps to
di sadvant age the conpetitor.

Anot her exanple is our still-pending lawsuit in the clay
matter. The parties anticipating a problemcrafted a joint venture
with athird firmthat in our view anmounted to nothing nore than a
supply agreenent. The parties’ view was that the agreenent between
Engel hard and ITC, the third party, was adequate and that no decree
was required. Because the agreenent between Engel hard and | TC was
executory, could be changed at any tinme by mutual agreenent, or
could sinply be ignored, we could not accept this arrangenent as a
proper fix. Indeed, we concluded that the parties’ fix, even if
enbodi ed a consent decree, was inadequate. In any event, this case
reflects our policy of not accepting fix-it-first arrangenents that
i nvol ve ongoi ng performance. W require clean renedies, such as
divestiture, that don’t require ongoing “prom ses to conpete” in
order for the arrangenent to preserve conpetition

That’s all |’ve got. It has been a pleasure, and I’'ll be
happy to take questions. Thank you.

-15-



