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I’d like to start by thanking you for giving nme the
opportunity to conme here and di scuss radio nergers with you.

know this is an inportant issue for you and I want you to know t hat

it’s inportant for the Antitrust Division as well. Since the 1996
Tel ecom Act, there has been an explosion of radio nergers -- nore
than a thousand, | amtold -- and, under the requirenents of the

Hart- Scott-Rodi no Act, about 140 of these have automatically cone
bef ore our agency for review The process of nerger review can be
conplicated, even frustrating, and I know it’s never fun for those
of you who are doing deals. | nmean, you ve struggled to get the

t hi ng done, negotiated your hearts out, and then, all of a sudden,
sone federal agency cones along and asks a | ot of questions, wants
docunents, takes testinony, and sonetines tells you that the dea
can’t go through quite as planned. W rst of all, perhaps, this
whol e process takes tine and, in business, tinme is noney (and so
are legal fees). So going through the Hart-Scott process can
fairly be said to be Iike getting a nedical check-up -- sonebody’s
| ooki ng for bad things about you, and you' re being asked to bear
the costs of the inquiry.

But even if not pleasant, the Hart-Scott process is a
critically inportant one. |Indeed, in ny view, it is essential for
protecting Arerican consuners fromnergers that can create market
power and result in non-conpetitive price increases or other
anticonpetitive effects. To be sure, nost nergers don't lead to
t hose results, but sonetinmes, no matter how experienced you are in

this business, it still takes very careful study and analysis to



find out if a given nerger is likely to have anticonpetitive
effects. And our job is to make sure that the analysis is done
properly and, when necessary, thoroughly. To go back to ny

nmedi cal - exam nati on anal ogy, sonme tests may be unpl easant (as well
as costly) and though you may not |ike going through them at the
time, you can still appreciate that they need to be done. The
anal ogy breaks down, of course, in that the results of additional
medi cal testing inure to your benefit, whereas additional Hart-
Scott review can only benefit soneone other than you. So our

nmedi cine is even harder to swallow than the doctor’s.

And, given all that’s going on in radio nergers, you fol ks
have had to take a lot of our nedicine lately. That's largely due
to the fact that, prior to the 1996 Tel ecom Act, the anount of
radi o consolidation that was all owed by statute was so small that
the antitrust | aws never really canme into play and, as a result,
what ever ot her problens you had, you didn’'t have to worry about us.
| ndeed, the primary reason for the huge radi o nerger wave we' re now
experiencing is the enornous pent-up demand that resulted fromthe
previous statutory limtations on radi o ownership.

Now, fromwhere | sit, | fully applaud the changes put into
pl ace by the 1996 Tel ecom Act and believe that it has led to a | ot
of healthy consolidation in your industry. But, with the benefits
of substantial consolidation, you nust also take on the traditional
burdens of antitrust review and exposure. Mst other industries
have been going through this for years and, while I"msure they're

no nore thrilled about the experience when they undergo it than you



are, | think they ve conme to understand what it’'s all about, are
nore able to take account of our concerns at the front-end of a
deal, and, quite frankly, often have had the experience of opposing
certain nergers as well as having been subject to nerger review,
and, so, | think they tend to have a sonewhat nore bal anced vi ew of
what we do.

That’s why | wanted to conme here and speak with you today.
[l admt we haven’t done a perfect job but I think we’ve done a
good job in handling the huge nunber of radi o cases that have cone
before us. And I believe that if |I talk candidly, you will conme to
under stand and perhaps even respect what we’ re doing, which is not
to say that you'll always agree with it. But if our disagreenents
are based on a full understanding of each other’s views, | can't
hel p but believe that we will all be better off.

| have spent a lot of tine focused on radio nergers since |
becanme Acting AAG in Cctober and | have specifically reached out to
the industry in an attenpt to engage in a constructive dial ogue.
Early on, | made sone informal remarks at a |aw firm program where
several radi o executives had the opportunity to ask questions.
followed up with a formal neeting with NAB President Eddie Fritts
and his legal team where | agreed to do a |lengthy interview for
the NAB, answering a w de-range of questions, which is now done and
available for all to read. | also agreed to Eddie s requests that
| cone here today and that | speak at the NAB Convention in April.
And, | have also net with other association representatives and

individuals to obtain their views about radio nergers. In fact,



I’ma bit worried that it mght ook as if I’mtrying to bore you
to the point where you'll |eave ne alone and never want to see ne
again. But the real truth is that |I’'ve found the process hel pful
in ternms of inproving what we’'re doing and | believe that it has
sharpened ny thinking in this area. Let ne also say publicly that
| appreciate the spirit in which Eddie and his staff have
approached this. Wile |I know there are areas of disagreenment and
concern that remain, Eddie Fritts and the NAB team have been
constructive and professional throughout the process and | want to
thank them for that.

Before turning to the substance of our anal ytic approach,
there’s one other point I'd |ike to place in perspective at the
outset. And that is that, overall, | think the nunbers show that
our inpact on radio consolidation really have been quite nodest.
There have been well over a thousand radi o nergers since the
passage of the Tel ecom Act a year ago. W have conducted
investigations in only 50 of those -- 41 under Hart- Scott, and 9
on our own initiation. O these, we have thus far brought three
cases -- each resulting in a consent decree: (1) the
Jacor/Citicasters nmerger in Gncinnati, where we required that one
station be divested, resulting in a post-nerger market share of
advertising dollars of 46% (as conpared to 53% w t hout the
divestiture); (2) the ARS/ Lincoln G oup nerger in Rochester, in
which we insisted that three stations be divested and that a Joint
Sal es Agreenment (JSA) be term nated, thereby reducing the nerged

party’s market share from63%to 38% and (3) the



Westi nghouse/ Infinity merger, which involved 9 separate geographic
markets and a total of 83 stations, and in which we required

di vestiture of one station in Boston and one in Phil adel phi a,

| owering market shares in both cities from sonething above 40%to
just below that nunber. Finally, as we sit here today, the

D vision has 25 radio nmergers under investigation. So, while we
are not yet finished, as of now we’ve required divestiture of 6 (or
7 if you include the JSA) of literally thousands of stations that

have been the subject of nergers.

Al right, after that enornous w nd-up, | suspect you're
wondering whether I'’mever going to throw the ball. WlIlI, here
goes.

| start fromthe prem se that radio nergers, like all nergers,

can be a desirable thing. Fromthe point of view of the nerging
parties, at |east two good things can happen. First, the nerger
can result in efficiencies, which in turn wll make the nerging
parties’ goods or services nore attractive and thus lead to greater
profitability. For exanple, a handful of radio stations that
consolidate staff through a nerger may be able to operate nore
efficiently than a stand-al one station. Second, nergers can | ead
to the creation of market power resulting fromthe restriction of
consuner choices -- for exanple, due to the nerger of the only two
gasoline stations within 100 mles (in an area where zoning
restrictions prevent the creation of any new gas stations), the
nmerged entity could raise its prices nerely because of the fact

that custoners who need gas have no option but to buy fromthe



merged station. That kind of market power, while good for the
nmerging parties, is nevertheless anathema to the antitrust |aws and
directly forbidden by Section 7 of the Cayton Act when it cones
about through nerger.

Qur job, in a nutshell, is to separate the good nergers from
the bad ones -- those that are efficient fromthose that result in
naked market power. O course, a little of both nay be going on so
soneti mes we have to bal ance these conpeting effects. And frankly,
if nothing bad's going on, we take a pass on the nmerger even if we
conclude that nothing good' s really going on either. So, in a
sense, in our business, like in baseball, a tie goes to the runner.

Now, when we get down to applying these general principles to
a radio nerger, while there are often case-specific disagreenents,

t he overarching point that seens to divide us fromradi o owers can
be summed up in one question -- is radio a market? That is, in
terms of a potential advertiser’s options, can it fairly be said,
as |’ve heard industry people frequently say, that an adverti ser
can always buy around radio, which | take to nean that if radio
prices go up the advertiser can use newspaper, broadcast, cable, or
sonme other effective substitute. And, before |I explain why I
believe that the answer to that question is no, let ne nmake clear
that if you disagree with ny view on this fundanental point, then
you believe that, even if a single person owed every radio station
in the country, he or she would have no nmarket power as a result
and that, if he or she raised prices, say by 5% enough advertisers

woul d go to other nedia to make such a price increase unprofitable.



| just don’t believe that woul d happen, though | do admt that sone
advertisers mght nove to another nediumas a result of price
increases that resulted froman anticonpetitive mnerger

In other words, unlike some of our critics, we don't go al
the way and say that for all advertisers radio is really no
different fromthese other nedia and that for a 5% market power
price increase they would all just pick up and go to another nedi um
where they could then get nore advertising bang for their buck.

G ven the differences between the various nedia and the way they
are | ooked at, or listened to, as well as the differences in
prospective custoners -- young, old, have cable, don’t -- a claim
of perfect (or even close-to-perfect) substitutability across
different nedia sinply isn't convincing. And this isn't just ne
speaking -- although | can tell you from personal experience that
if you think advertisers can always sell rock CDs as well through
newspapers as through radi o, you haven’t had teenage kids. But
even aside from personal experience, ny view about the difference
in these various nedia are based on the work we’ve done, reading
the files and testinony of people in the industry, of advertisers,
and of investnent bankers, as well as from considering studies and
anal yses, including sone that we’'ve conducted oursel ves.

In fact, sonme of the strongest argunents in support of our
position have cone directly fromthe docunents of major radio
station owners. For exanple, in a recent filing with the FCC,
Citicasters asserted that "radio and tel evision conpete in

distinctly different markets. The peak audience for radio is



during the norning drive tine while the peak view ng audi ence for
television is during evening prinme tinme. The denographics of the
audience is also different, with radio stations tending to be nuch
nore focused in their denographic appeal." Viacom echoed these
views in the sane FCC proceeding, stating that "experience in the
mar ketplace . . . confirnms that advertisers generally do not treat
broadcast television and radi o advertising as direct substitutes.”

And noving away fromthe generalities of public filings, there
is one docunent we uncovered stressing, as part of the pitch during
a roadshow for investors, that the right conbination of radio
stations makes it "difficult [for advertisers] to buy around."
Simlarly, another docunent touted that a principal advantage of
consolidation was that "back-side profits [would] result from
aligning multiple properties in a such a way as to elimnate
today’s conpetitors, while deterring tonorrow s.” Now, | want to
make clear that | wasn’'t born yesterday and | know t hat people can
be boasting when they make such argunents so we | ook behind
docunents like this to exam ne the specifics of the marketplace. |
hope you take sone confort fromthat. Still, it’s nice to know
that our views appear to be shared, at |east sonme of the tine, by
i nportant players in your industry as they consider making
significant investnents.

Let nme next reiterate, and el aborate on, a point |I nentioned
earlier -- that is that our view of radio as a distinct market
doesn’t nean that there are no advertisers who can divert their

advertising to other nedia to avoid a price hike, but only that



such behavior will not ultimately defeat an anticonpetitive price
increase. A key reason that leads us to this conclusion is that
radi o owners can, and routinely do, charge different rates to

di fferent custoners depending on the custonmer’s demand for radio.
That is, radio stations raise prices for those custonmers who don’t
have other realistic options available, while they maintain prices
for customers who do have such options. For exanple, if an
advertiser is interested in reaching a particul ar denographi c group
-- let’s say fermales aged 18 to 34 -- an owner who has all the
stations that cater to that group will have nore market power wth
respect to that advertiser than with respect to an advertiser who
isn’t aimng at that particul ar denographic group. Wen price
negoti ati ons take place, both sides are aware of these
considerations. And since radio advertising rates are negoti ated
wi th each advertiser individually, the radio station owner is able
to charge a higher price to the advertiser with fewer options,
whi | e keeping prices low to the advertiser with nore alternatives.
Again, | want to stress, we're not making this stuff up; our

i nvestigations have found business strategy nmenos indicating that
this is precisely the kind of activity that takes place when it
comes to pricing decisions.

Finally, if | can nmake one last point on this issue of whether
radio is a separate market, |1'd like to explain why it doesn’t
matter to us that only 7% of all advertising dollars go to radio.
Unl ess | am wong about the substitutability points that | just

made, the question remains one of market definition, not of overal

10



advertising revenue. It’s no different froma situation where al
soft drink manufacturers would seek to nerge and control 100% of
that market. W wouldn’'t wal k away from such a nmerger -- and if
you |ike soft drinks | should think you wouldn’'t want us to wal k
away -- nerely because there are |ots of other beverages out there,
such as mlk, juice, beer, wine, etc. And | say that even though
know a price hike in soft drinks would | ead sone people to drink
nore juice and others to drink nore beer.

Bef ore noving on to discuss how we assess market power wthin
the market as we define it, | should briefly nention that our
overall market definition requires us to consider geography as well
as the relevant product. |In that way, we set the boundaries in
which we will |ook to determ ne what alternatives are available to
radi o advertisers. Sonmeone who sells cars in Topeka can’t
profitably advertise in Mam if the cost of advertising goes up in
Topeka. | nean, there aren’'t a lot of people in Mam who are
going to buy cars in Topeka no matter how good the advertising is.

In radi o cases, the question of geography generally has not
been a highly disputed issue. W usually rely on a netropolitan
area as the appropriate market and nost people agree that’s
reasonabl e. Cccasionally, however, we run into a probl em when
people try to argue that the nere fact that a station can be heard
in agiven area is sufficient to include that station in the
geographic market. In our view, for exanple, San Francisco and
Sacranmento can’t properly be considered part of a single geographic

mar ket sinply because there are sone San Franci sco stations that

11



reach Sacramento. For a supermarket in Sacranento, it wouldn't
normal | y make sense to advertise on a San Franci sco station since
you' re paying to reach a lot of listeners that you don’'t have any
interest in. On its face, that makes such an alternative appear to
be too inefficient for serious consideration; as a result, when we
go out and | ook at the actual practices of advertisers and find

t hat | ocal businesses in Sacranmento don’t advertise on San

Franci sco stations, we limt our geographic market to Sacranento.

Once we’ve properly defined the rel evant market, we then nove
on to consider whether the nmerger will create or enhance market
power within that market. There are two well-established ways in
whi ch that can happen -- first, through unilateral action by the
nmerged party, and second, through coordinated effects in a
concentrated, post-nerger market. Let ne say a word about each of
t hese net hods of anal ysis.

To begin with, let ne describe the theory of unil ateral
effects, which is the approach that has dom nated our analysis in
radi o merger cases. This theory recognizes that the products or
services in question are not sinple comodities -- such as wheat or
iron ore -- but rather are differentiated so that consuners often
have sonewhat different preferences for each product, even though
they may ultimately be in the sane market. W believe that this
ki nd of product differentiation affects the radio market. And what
that means is that an advertiser that prefers one station to
anot her (but still finds the second station to be a reasonabl e

option) can often play the stations off against each other in an
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effort to get a better deal. But if this advertiser’s first and
second choices nerge, her ability to negotiate prices may be
di m ni shed because her third choice may be only a so-so
alternative.

So that | don't entirely | ose you in economc jargon, let ne
offer a concrete exanple of how this would work in the radio
i ndustry. Suppose, for exanple, that Ower A currently owns two of
the four rock stations in a given nmarket and that he seeks to
purchase the only other two rock stations out there. | know that
many of you are thinking that other formats mi ght also be able to
reach the same audi ence that listens to those stations, but, for
simplicity’'s sake, let’s just assune that no other formats reach
this sanme audience. (I could nmake the hypothetical nore
conplicated but it wouldn't change the point.) 1In the
circunstances |’ve posited, then, a nerger of all four rock
stations, for at |least certain advertisers, would seriously
dimnish their options and, those advertisers who need to reach
t hose people who listen to rock stations would have little choice
but to pay the increased advertising rates -- and certainly |ess
choi ce than when the two other rock stations were in the hands of a
di fferent owner.

W’ ve seen this theory inplenented in practice. Let ne once
again refer to docunents fromnerging parties. First, I'Il quote
froma docunent describing what actually happened i medi ately after

a nerger:
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“I have already put in a 20% rate increase for 6a[n]-7p[mn
time periods, which agencies typically purchase. . . . Mny
buyers work [station 1] against [station 2] [the two stations
recently nerged] to get the |lowest rate possible, since both
stations are "nust’ buys in many cases. . . . | wll use our
conbi ned stations’ cooperation to get sonme of our |ong-term

| ow dol | ar contracts raised to a higher rate.”

And, second, I'll read froma docunent describing post-nerger

pl ans, which tal ks about:

“Ifwjorking in conjunction with [the station to be acquired] to

raise rates. . . . One of the biggest reasons our rates are
so lowis the direct format conpetitor [the station to be
acquired]. . .. Sinply raising our rates by 50% which | think

is possible, will acconplish our goal.”
Now, |et ne again reassure you that such docunents don’'t determ ne
what we will ultimately do in any given case. Only our conclusions
as to the actual market inpact of the nmerger decides that. Still,
t he candi d, contenporaneous views of parties to the transaction are
certainly worthy of considerati on when we’'re making that
assessnent .

Before noving off the topic of unilateral effects, |let nme take
a mnute to outline a variant on the "next best substitutes" theory
that 1’ve been discussing. This variant, which we call the "buy
around" theory, starts fromthe fact that many advertisers have
told us that they prefer to use nultiple stations to reach their
target audience. |If, as a result of a nmerger, a significant nunber
of advertisers cannot effectively avoid dealing with the nerged
firm because no set of alternative group of stations can offer as
cost-effective a package, that firmis likely to have acquired the

ability to raise price. O, stated fromthe advertisers’
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perspective, if, as a result of a nerger, a significant nunber of
advertisers can no |onger effectively "buy around” a single owner
in assenbling their advertising package, that nmerger would likely
be anti conpetitive.

The second way a nerger can |ead to undue market power is
t hrough anticonpetitive coordinated effects. This kind of harm
arises when firnms in a market cone to an understandi ng anong
t hensel ves that results in limting conpetition on, say, certain
formats or which custoners they' Il deal wth. Mergers can increase
the |ikelihood of such coordinated anticonpetitive effects because
nore concentrated markets facilitate anticonpetitive cooperation
bet ween conpetitors. In our experience, high concentration often
results in a live-and-let-live attitude where duopolists, for
exanple, readily decide to stay out of each other’s backyard. At
present, we have not chall enged any radi o nergers because of their
ability to facilitate collusion, but that does not necessarily nean
that we would not bring such a case in the future.

To conclude this discussion of market effects, let ne
reiterate that, in every investigation, we try to put factual neat
on the theoretical bones |I’ve just outlined. W recognize that
formats and denographics are really just short-hand ways to
identify advertisers who may be harnmed by an anticonpetitive radio
merger, so we | ook behind the short-hand to determ ne whet her an
anticonpetitive effect is real. W talk to advertisers, we talk to
conpetitors, we talk to the parties through interviews, depositions

and docunents, and we | ook at the conputer prograns and other tools
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advertisers use to judge the efficacy of their advertising
alternatives, all in an effort to determ ne whether the choices
avai |l abl e post-nmerger would be sufficiently reduced to give rise to
an anticonpetitive price increase to a significant nunber of
advertisers. Only after doing this work that can we say, in a
given market, that there are indeed advertisers who can't buy
around radi o wi thout paying nore or getting |ess.

Now, if our analysis finds no |ikelihood of anticonpetitive
effects, we're finished and we go hone. But if we do find such
effects we then go on to see whether any suppl y-side responses --
that is, changed behavior by current vendors or the possibility of
new entrants -- are likely to aneliorate the conpetitive harm In
short, we recognize that the conpetitive harmour analysis predicts
in any given case may be short lived. For that reason, we continue
the analysis to take into account the market dynam cs that m ght
sati sfy our concerns.

In radio, the first candidate for aneliorating any harmis the
potential for a station to inprove its ratings. A |lowrated
station, which would not be an effective alternative to an
advertiser even though it is formatted to reach the sane
denogr aphi ¢ group that the advertiser wants to reach, could becone
an effective substitute if its rating were to inprove. But there
are often significant reasons why a rating increase won't occur,

t he nost obvi ous being signal strength. |If a station cannot reach
a broad enough audience, there is usually little prospect for it to

inprove its ratings position significantly. Al so, to nention
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anot her factor, in many markets the ratings of existing stations

have not fluctuated all that nuch over the years. The brand

awar eness of the top station can be so significant that it is not
reasonable to assune that it will be knocked off post-nerger by a
station that has never been a threat before.

Second, we consider the potential effect of reformatting.
Goi ng back to Owmer A for a nonment, one m ght suggest that she wll
not actually be able to raise prices because of the threat that
ot her stations would take advantage of an opportunity to nmake a
profit by undercutting A's unduly high advertising rates through
reformatting itself to reach the sanme denographic group that she
reaches. | admt this certainly seens |like a possible result,
especi ally because format changes do occur with sone frequency in
radio. But, while we recognize this possibility, we al so recognize
that there are sone real-world obstacles to a successful format
change in these particular circunstances. |In the first place, we
woul d expect successful reformatting to only occur where there is a
demand for an additional station and, in any given nmarket, that may
not be the case. That is, if the market cannot profitably support
five rock stations (rather than four) and the new entrant cannot be
reasonably assured that it will be one of the surviving firms, no
firmw Il have the incentive to spend the noney necessary to change
its format to enter rock. And, as we have | earned through our
i nvestigations, the cost of these pronotional expenditures and the
| oss of advertising revenue during the course of the format change

while the station | ooks for new advertisers can be high.
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Picking up on this last point, the theory that says radio
stations will junp in with new fornmats to defeat price increases
makes the questionable assunption that it’s as easy to change
formats as it is changing clothes. But that grossly overstates the
situation. As a practical matter, alnpst any existing station has
invested tinme, noney, and effort to develop its format, audi ence,
and advertising base. |If it decides to change its format, it nust
abandon at | east sone of these ongoing relationships. A station
owner may do so if he’'s |osing noney but he’s not necessarily going
to do it just because soneone else is nmaking a little extra.

Not surprisingly, radio-station purchasers pay attention to
t hese real -world considerations and thus value "heritage stations"
at a significant premum On the other hand, if reformatting were
all that easy, one would expect to see station valuation nore
closely tracked to signal strength and not to the station s past
performance; and as we all know, this is not the case. |nstead,
radi o stations are bought and sold on nultiples of cash flow, which
reflect the underlying strength of their built up audience share
and advertising revenue.

The final supply-side factor that we traditionally consider in
nmerger cases is the possibility of new entrants. Wen that
contingency is a realistic one, we find that incunbents nmay be |ess
willing to raise prices for fear of enticing additional players to
the market, which is sonething they normally want to avoid. But

this factor has had little inpact in radio cases because, given the
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scarcity of spectrumavailability in nost areas, there is no
realistic chance of new entrants.

Wl |, by now you know nore about antitrust than you ever
t hought you' d need or want to know. And while what |’ ve descri bed
may sound a bit cook-booky in description, it’s not in action. M
staff works hard at digging out the facts and assessing the
conpetitive concerns on a case-by-case basis. And so, while I'd
like to be able to announce a hard-and-fast rule -- say, no nore
than a 40%in a market -- that would be unfair to you and to us.
W’ ve al ready approved nergers resulting in nore than 40% mar ket
share, such as in Cncinnati. And | can inmagine a case, depending
on format and signal strength, where even |less than a 40% mar ket
share m ght allow a conpany to exercise market power unilaterally
when demand and supply side factors are fully considered. But |
still think it’s fair to say that when you' re doing a deal that’s
in the 35% and above range -- or that consolidates a | arge part of
a particular format (even when that involves |ess than 35% of the
overall market) -- you should bring in antitrust counsel early on,
so that you can be fully advised with respect to any probl ens the
deal m ght encounter and deci de whether you want to take on these
probl enms or restructure the deal to avoid them |In fact, | suspect
this is already going on and, for that reason, |’ m hopeful that
your relations with the Antitrust Division will be even snoother in
the future. 1In any event, | appreciate your patience and thank you

for your attention.
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