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PROCEEDI NGS

COURTROOM DEPUTY: This is Gvil Action 96-1285,

El oui se Cobell, et al. versus Kevin CGover, et al. Can | have
counsel who intends to speak to the Court please cone to the
podi um and announce yourselves to the Court for the record?

THE COURT: Wo is going to speak, G ngold, Harper,

Ki r schman?
MR. KI RSCHVAN: For defendants, Robert Kirschman.
MR. G NGOLD: Dennis Gngold for plaintiffs,

M. Harper, M. Dorris, M. Smth for plaintiffs.

THE COURT: Gkay. There are too nmany people here for a
pretrial conference. | don't know what your expectations are
for what enornous breakt hroughs are going to happen this
afternoon, but there aren't going to be very nany.

Let nme just rem nd everybody before we get all excited
about this witness or that witness that this is a bench trial
that we're going to convene here next week, that bench trials
can be a lot nore relaxed than jury trials, that judges are
deened, by long tradition and by act of Congress, to be able to
sort things out that we wouldn't dare show juries. I|f you show
me sonething that |I'mnot supposed to see, |'m supposed to avert
my eyes and pretend | didn't see it, and it is presuned that |
can do that.

So the stakes for this pretrial conference about what

W tnesses are going to be called and what w tnesses are not
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going to be called are frankly not very high. As far as |I'm
concerned, the limting factor here is not who is going to
poison ny mnd, but howlong is it going to take.

And | think this thing will take -- |I'mjust guessing,
because it's going to take as long as it needs to take, and if

we need to take a break and cone back and continue it, we wll

do that, but in ny mnd, | have two, three weeks as the duration
of this trial. You have given ne a |lot nore w tnesses than
wll hear in two or three weeks, but it seens to ne -- but a | ot

of themare may calls, a nuch snaller nunber are will calls.

Let nme just talk for a mnute about the issues that are
presented by the defendants' notion in limne, and | wll be
happy to hear fromyou-all on these sane subjects. | haven't
really decided them

The governnment asserts that there are four general
kinds of testinony that the plaintiffs plan to elicit that is
irrelevant, trust managenent issues, information technol ogy
security, expert |egal opinion, and expert opinion on the
plaintiffs' old revenue nodel.

Trust managenent qua trust managenent is not what this
trial is about, nor indeed what this case is about. O at | east
not this phase of the case. | don't know if anybody is ever
contenplating a Phase 111, but trust managenent, in my mnd it
occupies a different |obe than the issues we're dealing with

here. And so ny inclination is to agree in general with the
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governnent's argunent that asset nmanagenent is outside the scope
of this trial

Now, where | see it probably comng in, because |I don't
think M. Gngold is going to be denied on this - he's been
tal ki ng about this subject since day one - has to do with
i nvestnent and interest rates and what m ght have, should have
been done with the noney that hasn't been distributed. And I
suppose that inevitably I'mgoing to hear sone of that, but I
cannot imagine listening to eight wtnesses on the subject. And
so | would hope that this afternoon we can narrow that subject
t o sonet hi ng nore nmanageabl e.

On IT security, the plaintiffs are still grinding that
ax, and even though | have issued an order permtting the
reconnection of the conputer systens at the departnent, the
plaintiffs' argunment is that there are limts on the
admssibility of electronically stored evidence, and that in
order to render them adm ssible, the party sponsoring an exhibit
is responsible for denonstrating the integrity of the IT system
that generated it, sonmething like that. |'m making up the
words, but that's the generality of the plaintiffs' proposition.

| think it is very unlikely that I wll exclude any
evidence in this case on the grounds of the unreliability of the
conputer system period, full stop. |If the plaintiffs have sone
point to nmake about egregious problens wth some conputer systeni

that isn't repetitive of what |1've heard before, | will hear it.
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But the objection will go, | think, to weight rather than to
adm ssibility.

Third, expert |legal opinion on the |aw of renedi es and
equi t abl e di sgorgenent. The governnent's point is that neither
of the two Dougs has any factual know edge of the case, and I
haven't given any indication that | was interested in purely
| egal testinony. And | think both of those propositions are
true, although experts testify all the tine that don't have any
factual know edge of cases.

And there is merit to the plaintiffs' position that the
gover nment opened that door with the Langbein testinony, and
don't want to hear a semnar and | don't want to hear a |ecture,
but if there are experts who have sonmething to offer in this
field, 1"'mgoing to listen to it.

The fourth is the expert opinion on the old revenue
nodel , which the governnent says these people, Fasold, Gabriel,
McQuillan, Stinnett, and Wight, don't know anythi ng about
anyt hi ng but the revenue nodel that the plaintiffs used during
the 1.5 trial, and they've abandoned it. The plaintiffs say,
no, no, no, we haven't abandoned it, and that Fasold's
cal cul ation of trust funds may help to shed Iight on both the
fact and the amount of the governnent's benefit.

Well, how nmuch lIight can be shed, | don't know.  How

repetitious and redundant it is, I don't know And | don't know
that | can resolve that one in advance. | think I'mgoing to
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have to listen to it, or listen to sone of it, and take
objections to it on the spot. But renenber, in sone cases it's
easier tolet it ride than to fill up the record with

obj ections, because, as | said, | ampresuned -- the presunption
may be rebuttable, but | ampresuned to be able to sort out what
| should hear fromwhat | shouldn't hear.

So | think I've said ny peace. |1'mlooking at a two or
three-week trial, 1've given ny kind of high level view of the
governnent's notion in limne, and I wll hear from anybody who
wants to speak at this point. M. Kirschman?

MR. KI RSCHVAN:  Thank you, Your Honor. A significant
i ssue here isn't so much your ability to sift through evi dence
or testinony that's not relevant, and your ability to discern
the rel evance of testinony, and we don't question in any way
your ability to do that. But a major issue here is the
prejudice to us, the defendants, as we prepare for a trial of a
relatively imted duration that has been generally fast tracked
anyway, where we have, | believe it's 29 may calls.

So the question is whether this information is
relevant. The purpose of a notion inlimne is to manage the
trial beforehand into sonethi ng manageabl e, and not to be |left
to speculation as to how many may calls may or may not appear
and what they will or will not testify about.

When the issue is the m smanagenent of trust assets,

and that's what the definitionis, and it is well established in
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this case, both by prior opinions of this Court and as noted by
yoursel f, Your Honor, we should not be left in the dark as to
what is actually going to be tried.

As you said, it is well established in this case that
asset m snmanagenent is not part of the case, and yet that's the
description we're left with. |If that is what they intend to
present, if that's what plaintiffs intend to present through the
ei ght w tnesses, then that should not be part of the case.
Because not only are they presenting a case, we're preparing to
defend a case

On the issue of asset nanagenent, we suggest, as we
stated in our notion, that you have to | ook to the purpose of
the trial. And the Court, inits May 2nd order, set out a well
defined goal for the trial, scope of the trial, and that was to
determ ne the dollar amount of the funds that were received in
the I MTrust that do not appear to have been disbursed to
beneficiaries and are not explained by the governnment's
accounting efforts. And then you also nention the second issue
related to what benefit, if any, was reaped by the governnent
fromthe use of those funds

Now, the issue is not here whether a certain security
coul d have received a nore favorable interest rate, whether a
di fferent bond shoul d have been used. The should haves aren't
part of this trial as set out in your May 2nd order. And we

certainly understood that to be the case.
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Plaintiffs, you're right --

THE COURT: How do you expect the plaintiffs to
establish -- or what kind of a proof would you suggest they use
to establish the benefit-to-the-governnent theory? | nean,
their position is that X dollars were not distributed, were
received but not distributed over Y period of time. What is the
benefit, just that nunber of dollars?

Now, | understand -- let's not get lost here. | do
understand that there is an argunent, and | think a significant
argunent, on whether any interest wll be payable at all
That's a jurisdictional argunent. But the plaintiffs are going
to want to prove that if the nunber is a billion dollars, then
they're owed three billion dollars or sonething, and they' ve got
to prove that by sonme nethod.

Now, how would you prove it if you were the plaintiffs?

MR. KIRSCHMAN. | don't know how | woul d prove
plaintiffs' case, and point in fact, we don't think they can
prove it. But what they would |look to --

THE COURT: It's like "Meet the Press."” | ask the
question, you -- | didn't expect an answer to that question.

MR. KIRSCHVAN: No, but the point is, plaintiffs have
set out what they intend to prove, and that's whether noney was
wongfully wthheld. And if there's evidence of noney
wongfully wthheld, and we don't believe there is, they can

present that. And if that sonehow led to a benefit to the
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governnment, as opposed to being paid to a third party so that

t he governnment didn't have the use of the funds, or it was | ost
so the governnent didn't have use of the funds, that's the type
of evidence that we anticipate they will present.

They said it, and they said it in their briefs and they
said it at the last pretrial conference, that their burden is to
show noney not only wongfully w thheld, but that then was used
for the benefit of the governnent. And challengi ng whether
bonds have been m smanaged, or whether, as they state in their
opposition, that cash investnents, securities, and bonds have
been m smanaged, isn't relevant to that inquiry.

They al so nake the very general statenent that cash
i nvestments, securities, and bonds are unaccounted for. Well,
that's a very broad statenment. |If it's an accounting issue, it
doesn't belong here, and it certainly doesn't show that any
nmoney was used for the benefit of the government. So | don't
know.

But those are the issues, and they' ve set themforth in
their brief, and it's not a matter of general asset
m smanagenent. And for us to find out, well, we didn't really
mean asset m snmanagenent, here's what we neant, and we find out
on day two of the trial, that is prejudicial.

To the extent they gave us their descriptions of what
their witnesses are going to testify about, and they are

general, they should be bound to them and they shouldn't be put
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in a position where they're allowed to tell us all, including
Your Honor, for the first time, what they really neant the
W tness was going to testify during the course of the trial.

On the second point, the IT security issue, again, Your
Honor, not only have you heard this type of testinony before,
and in fact you heard fromMs. Infield in October regarding
records managenents issues and keepi ng of the records, she just
testified in October to Your Honor. So we have been there.

Not only that, there was a 59-day hearing in 2005 where
this was all addressed, and the Court of Appeals canme away with
a clear ruling that the plaintiffs hadn't established any harm
or imediate harmrelated to the accounting effort based on
| T security.

Again, we certainly understand that the Court can cut
short any testinony that it finds outside the scope of the
May 2nd order, but it's prejudicial for us to try to prepare an
| T security case in the mdst of what we thought was a trial
related to the limted i ssue of any potential renedy. W should
not be subjected to that. And not only is it a matter of
prejudice, but that's not what the May 2nd order addressed.

This Court has obviously identified this as a
coll ateral issue, and we agree with you, and it's one that's
been tried repeatedly. W thought we were noving ahead. W
don't necessarily agree with the nmanner in which we're noving

ahead, but we understood we were noving ahead to a new i ssue.
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Plaintiffs' recent notice to the Court asking the Court
to take notice of an IT report card only denonstrates our point.
If they're going to be introducing evidence |like that, and we're
expected to prepare for such a trial, one, it's not appropriate
at this stage given the history of the case, and two, it's
prejudicial for us nowto go scranbling for IT security
W t nesses.

Your Honor, that's especially true related -- we
identified two witnesses, Mna Infield, who's already testified,
and Joan Tyler. And perhaps nost inportantly, plaintiffs have
identified three 30(b)(6) wtnesses, and the third addresses the
i ssue of the security of electronic data; that is, |IT security.

There is sinply no reason for the Court to hear from
any 30(b)(6) wtness as identified by plaintiffs. And | would
like to address this. This is a long-standing issue that's been
raised off and on with the Court over the years and never really
resolved, and that is plaintiffs' use of the NARA regulations to
inply that there's sone type of evidentiary bar created by the
NARA regul ations. That sinply is not true, and Your Honor has
al ready expressed the fact that you're inclined not to exclude
any evidence, and that is certainly correct.

Plaintiffs rely specifically on the NARA reg at 26 CFR
1234.26. Your Honor, do you have that in front of you?

THE COURT: No.

MR. KIRSCHVAN: If you prefer, | have copies | could
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distribute.

THE COURT: Well, for a guy who is arguing that this is
a collateral issue, you re making it a main part of this hearing
this afternoon. | don't think you need to argue this point.
Frankly, 1 think you' re kicking in an open door.

MR. KIRSCHVAN: Well, here's why | ask: W had tal ked
in a tel ephone conference regarding 30(b)(6) w tnesses --

THE COURT: | know. Let's talk about 30(b)(6). M
general response to your prejudice point is that we can -- in a
bench trial we can easily build in a failsafe nechani sm here
that works sonething like this: If a witness testifies to
sonet hing that you thought and do think is outside the subject
matter of this trial, and | do not exclude it, the easiest
approach to that is for you to say, we're not prepared to
respond to this, we want to conme back and respond to it |ater
which we'll bring the witness back for cross-exam nation | ater.
We can sol ve those kinds of problens.

What | cannot solve with that sinple device is the
requi rement put on you to prepare and present a 30(b)(6) w tness
if the plaintiffs have demanded a 30(b)(6) witness. And that,
it seens to ne, is sonmething we need to deal with today,
because -- and | don't know how many of these w tnesses are
government witnesses that are being called as adverse w tnesses,
and the sanme thing applies to them | think. [|f governnent

W tnesses are being called as adverse wi tnesses and you need to
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prepare them before they testify, well, that gets prejudicial
particularly if they're going to testify to things that you
t hink are beyond the pale.

So | forget who Mona Infield works for, for exanple.

MR. KI RSCHVAN: She works for the Departnent of the
Interior, although she's been in frequent contact with
plaintiffs' counsel.

THE COURT: [|'Ill read between those |ines.

MR. KIRSCHVAN: | don't know the exact nunber, and
wish | had them here. There are approximately a dozen, and
there may be nore, witnesses that are either governnent
enpl oyees, governnent forner enpl oyees, or governnent contract
personnel. And I think of plaintiffs' 34 identified w tnesses,
it's probably nore like 15, alnost half. Again, I'msorry, |
don't have the exact nunber.

But we have to prepare, and Your Honor has raised a
good point. For each of those w tnesses, we have not only to
find their availability, which we have been working wth counsel
in doing, but then to the extent they're all may call, we have
to prepare each of them because we don't know when they're going
to be call ed.

We are still discussing a possible notification between
the parties as to the order of witnesses. Plaintiffs asked that
we provided themw th wtness' availability before they could

address the order of their w tnesses, and we've been
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accommodat i ng, or acconmodating them as quickly as we could on
the availability of witnesses. But even a notice of two

busi ness days, three business days doesn't give us enough tine
to prepare all the governnent enpl oyees, forner enpl oyees, and
contractors that are listed in plaintiffs' |ist.

On the 30(b)(6) --

THE COURT: Well, let nme | ook at your notion in |imne.
On the trust managenent issues, which of these people are
gover nment enpl oyees, forner enpl oyees, or governnent
contractors, Ed Angel ?

MR. KIRSCHVAN: He is a governnent contractor.

THE COURT: Carolyn Haase?

MR. KIRSCHMAN. She's a fornmer governnent contractor.

THE COURT: Paul Homan?

MR. KIRSCHVAN: Plaintiffs' wtness.

THE COURT: Don Pall ais.

MR. KIRSCHVAN: Plaintiffs' expert wtness.

THE COURT: Sharon Redt hunder.

MR. KIRSCHMAN. She is a governnent enployee. You may
recall, Your Honor, she testified in Cctober on behalf of the
plaintiffs as plaintiffs' witness. But she's a governnent
enpl oyee.

THE COURT: 1Is she the adm nistrative judge?

MR. KIRSCHVAN: No. I'msorry, | forget her title.

THE COURT: Jeff Stei nhoff?
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MR. KI RSCHMAN.  For ner governnent enpl oyee.

THE COURT: Ed Street?

MR. KIRSCHVAN. M. Street is -- | believe he works or
wor ked for BIA

MR. GNGOLD: M. Street | believe worked for
Art hur Ander sen.

THE COURT: A forner contractor?

MR. KIRSCHVAN. M. Gngold is correct. I'msorry, I'm
| ooki ng at ol d notes.

THE COURT: Ray Ziler?

MR. KI RSCHVAN: Actually, | had M. Ziler as a forner
manager of Arthur Andersen.

MR. G NGOLD: Partner.

THE COURT: Al right. |Is Ed Angel a may call or wll
call ?

MR. KIRSCHVAN: He is a will call, Your Honor.

MR. G NGOLD: No, that's not true.

MR. KIRSCHMAN. |I'msorry, are you talking about -- I'm
sorry, he's a may call for plaintiffs. W have identified him
as a wll call.

THE COURT: So |I'mnot worried about Angel.

Carol yn Haase?
MR. KIRSCHVAN. A may call for plaintiffs.
THE COURT: Sharon Redt hunder?

MR. KIRSCHVAN: My call for plaintiffs.
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THE COURT: Jeff Steinhoff?

MR. KIRSCHVAN: My call for plaintiffs.

THE COURT: Ed Street?

MR. G NGOLD: Excuse ne, Your Honor. Bob, you
identified Ms. Haase a 30(b)(6) for you.

MR. KIRSCHVAN: That's true. Related to the...

MR. G NGOLD: Correct.

MR. KIRSCHMAN. She's identified both as a may cal |
plaintiffs - she's witness nunber 13 - and we have inforned
plaintiffs that regarding a part of one of their 30(b)(6)
desi gnations, nunber 33, related to the NORC neta-analysis, s
woul d al so be able to address a portion of that.

So she's listed both as a may call on plaintiffs' |i
and we have identified her as soneone who could address a
portion of nunmber 33 as a 30(b)(6) wtness.

And M. Street and M. Ziler are both may calls.

THE COURT: The NORC neta-analysis? | guess we're
going to go through the NORC neta-anal ysis again, are we not?

MR. KI RSCHVAN: We may, Your Honor. It was raised

briefly in our April filing.

THE COURT: Well, this is getting very conplicated v
quickly. 1'mnot worried about Ed Angel, |I'mnot worried abo
Paul Homan, |I'mnot worried about Dan Pallais, but all the re

of them all the rest of the trust nmanagenent issue w tnesses

seens to ne -- well, they're all may calls. R ght? Zler an

17

f or

he

st,

ery

ut

st
it

d

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net
PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18

Street are may calls?

MR. KI RSCHVAN:.  Yes, Your Honor.

MR. G NGOLD: That's correct.

THE COURT: Well, | guess it's tine we got down to the
i ssue of what a may call really neans. May call if what?

MR. G NGOLD: Your Honor, we put may calls on our |ist
in part dependi ng upon what the governnent was going to provide
with regard to witnesses. Because we filed our witness list two
weeks before the governnment did, so sone of our may calls were
dependent on what we anticipated the governnent was going to do
so we didn't have to supplenent the |ist.

Al so, depending on what the governnent did do, sone of
our may calls have become will calls in our owmn mnd. But we
had to do this, because we had no --

THE COURT: Yeah, | know. Ckay. So of these may
calls, are they still nmay calls or have you taken them off the
list? Have they been elevated to will calls?

MR. GNGOLD: M. Zler -- Your Honor, we've only

renoved one witness fromthe list, M. Steinhoff. And M. Ziler

has been changed to a will call. But the others -- well, we
have an issue that we're still dealing with, because one of the
w tnesses for the governnent is very ill so sone of the issues

we were thinking about dealing wwth we have to deal with in the
alternative.

But M. Ziler is a will call, Steinhoff has been
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renmoved fromthe list, the others are what we may call. And
dependi ng on how we think we're dealing wwth a particul ar

W tness issue, sone nmay be called, sonme may not be call ed.
We're still trying to deal with that particul ar issue.

THE COURT: Where is TimRussert when | need hinf?

MR. KIRSCHVAN: Resting fromyesterday, | inmagine.

On that, plaintiffs wll be going first, Your Honor.
understand that they nmay have to wait to see what the governnent
puts on in our responsive portion of the case, but certainly
plaintiffs should have an idea regardi ng what they intend to put
on, as they are going first.

And as far as the witness, and while |I'mthinking of
it, and M. G ngold agrees, we would |ike at sonme point a brief
side-bar regarding that witness, just so we could bring the
Court up to date.

THE COURT: Brief side-bar about what?

MR. KIRSCHVAN: There is a witness who is ill, who has
been undergoing treatnents and has undergone surgery, and if the
Court would like any details on that so you know what to expect
or not expect fromthat witness, | would |like to address that
si de-bar. Just because it involves the individual's private
medi cal history.

THE COURT: Al right. What | distill fromall of this
is that Paul Homan, Don Pallais, and Ray Ziler are will calls on

the trust managenent issue. Any prejudice there?
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MR. G NGOLD: Your Honor, they're not all will calls,
Your Honor. M. Homan is not a wll call. He's still a may
call.

THE COURT: (kay. So the wll calls are Pallais and
Ziler?

MR. G NGOLD: Yes, Your Honor.

THE COURT: That's getting down to sonething
manageabl e. You agree with that, M. Kirschman? You can deal
with those two witnesses as will calls.

MR. KI RSCHMAN.  Yes, Your Honor. Knowing that they're
will calls, we can address them and prepare for them

THE COURT: Al right. Nowlet nme try another just
ki nd of homespun solution here. There are a |lot of nanmes here
that are will calls. Suppose we leave it this way: M. Gngold
says whether the may calls are call ed depends on how you deal
with things. They're still thinking about it. He doesn't want
to be bound by it today.

Let's proceed with Pallais and Ziler, and then if the
plaintiffs want to put any of the may calls on, they will do it
in a rebuttal phase of the case, even though they may not be
bound by the formal idea of rebuttal. That is, if it turns out
after hearing your case that they wi sh they had call ed these may
calls, I wll let themdo it in the rebuttal phase of the case,
even though it mght be not strictly speaking rebuttal. G ves

you time, gives themtine, let's everybody sort things out as we
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go al ong. Acceptable?

MR. KIRSCHMAN.  Well, from ny understandi ng of what
you' ve said, what that nmeans is we essentially during the course
of the trial not only have to prepare for the possibility that
all of those witnesses will testify, including sone after our
case is over, so even while we're putting on our case, a portion
of our teamw || also be preparing for potential rebutta
W t nesses.

THE COURT: Well, let ne add anot her anmendnent, then.
And your whole team doesn't have to do that, because if |'m
going to let themtestify after you' re finished wwth the case,
you' Il have sonme tinme to prepare before they are heard.

MR. KIRSCHMVAN. Well, that would certainly assist us,
Your Honor.

THE COURT: (kay. Everybody happy with that?

MR. KI RSCHVAN:  Yes.

MR. G NGOLD: Yes, Your Honor.

THE COURT: Good. Let's nove on to information
t echnol ogy.

MR. KIRSCHVAN: Wbuld you like to review the w tnesses,
Your Honor? | had addressed the points regarding that. The
W tnesses are Mona Infield and Joan Tyler, and then there's a
30(b)(6) witness. You suggested that we address the 30(b)(6).

THE COURT: Yeah, let's talk about 30(b)(6). | amthe

guy, | think, who first suggested that it would be okay to do
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1 30(b)(6) wtnesses at trial, but when I did that, | did not

2 anticipate that there would be 30(b)(6) w tnesses summned to

3 tal k about issues that were of disputed rel evance.

4 | do think that it would be prejudicial for the

5 governnment to have to prepare and present 30(b)(6) w tnesses on

6 i ssues that | subsequently found | didn't want to hear. | nean,

7 that's a total waste of tinme and effort, and tinme and effort

8 t hat nobody has in their budget.

9 So trustworthi ness of defendants' electronic records
10 and record-keeping systens is the 30(b)(6) subject, is it not?
11 MR. KI RSCHVAN:  Yes, Your Honor.

12 THE COURT: Much too broad.

13 MR. KI RSCHVAN: Yes, Your Honor.

14 THE COURT: Who's the sponsor of this idea for the

15 plaintiffs, M. Gngold? 1've already given you a pretty clear

16 i ndi cation of how | feel about this issue at this trial.

17 MR. G NGOLD: Yes, you have.

18 THE COURT: So where do we go from here?

19 MR. G NGOLD: Your Honor, as we said in our brief,

20 we're not interested in reassessing whether or not the system

21 shoul d be reconnected. The decision has been made. The issue

22 of adm ssibility and the wei ght of the evidence, however, is

23 related to the trustworthiness of the systens that house the

24 data, and the reliability of the data housed in those systens.

25 Whet her we're dealing with a trust case or any ot her
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case, the reliability of the evidence and how this Court decides
to weigh that evidence is very inportant. It is particularly

i nportant here, since we are relying al nost exclusively on the
gover nnent dat a.

Therefore, Your Honor, in addition -- this is
inmportant. The IT security dealt only with the external
security related to interconnection to the Internet, it did not
deal or address the issues with regard to the serious security
problenms that were internal, that are not addressed by
di sconnection, that were raised during various proceedi ngs we've
had in this litigation, that go directly to the reliability of
the data that is used and relied upon by defendants in neeting
their duty, or their burden, based on our understanding of this
Court's pretrial order.

So we believe, Your Honor, it is directly relevant to
the extent to which this Court determ nes the governnent has
been able to reduce properly and prove the anmount of noney that
has been disbursed fromthe trust. Part of that goes to the
trust managenent systens thenselves, the data that the
governnment itself has presented, including, Your Honor, in the
900- pl us net a-anal ysis docunents that were alluded to in
defendants' April filing.

These are issues that defendants thensel ves have put on
the table, these are issues that are wholly related to neeting

burdens of proof as this Court, not in this litigation, but this
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Court has historically determined with regard to burdens of
proof on a party that was required to do an accounting, a
fiduciary required to do an accounti ng.

One of the things we didn't do, and since we're
starting at the last issue, Your Honor, not the first issue you
raised, is we took to heart this Court's instruction not to file
additional briefing materials. W haven't done so, except a
brief response to the governnent's notion in |imne.

Follow ng the Court's pretrial order, we read with care
what was concluded in that order, and there are a nunber of
itens related to the witnesses we purport to call, or we ask to
call, that are directly related to how this Court wote the
pretrial order, what it said, what cases were identified, the
concerns that are either expressly identified or inplicit in the
cases that are cited.

W went to great pains to look at all that, and in part
that's how the witnesses were sel ected, not just on how the
Justice Departnment would like to frane the case, but how this
Court, as we understand it, franmed the proceeding. Evidentiary
issues are relevant to every trial, whether it's this trial or
the trials we've had before. The weight of the evidence, as we
have said repeatedly, is within this Court's discretion. W
don't say otherw se.

But in order to have a fully infornmed opinion on howto

wei gh the evidence, the reliability is critical, especially
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since the governnent itself again has raised that very issue
Wi th respect to NOCRC as a statistician determ ning the
appropri at eness of disbursenents prior to 1972; relying in part,
for exanple, on neta-anal ysis docunents that the governnment put
together. W' ve gone through those docunents, the 900 docunents
in whatever condition they're in - because many of them are not
conplete - we've identified what they' re tal ki ng about,
i ncl udi ng how the trust managenent issues relate to the
conclusions that systens and data are sufficiently reliable or
simlar to post-1972-data, that extrapol ations and regressions
can be nade to cone up with estimates, as they have stated in
their revised AR 171, as to what disbursenents have been nmade or
coll ections have been made vis-a-vis the |1 M Trust.

So Your Honor, we went with care to identify this
Court's pretrial order, we went with care and cases that are
rel evant that have not been cited to this Court yet. As a
matter of fact, what we have is, for your information, just the
cases and authorities - it's not nuch - that are relevant to
exactly what this Court said inits pretrial order, including,
with regard to burdens, as set forth by the U S. District Court
for the District of Colunbia, 1945, in the Cafritz case, with
respect to how the fiduciary nmust neet its burden in a
proceeding before this Court when it has failed to do an
accounting. So it's just a case. W have no commentary with

regard to it.
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Wth regard to the interest issue that this Court
rai sed and has raised explicitly in a pretrial order in the
context of the Library of Congress case, Your Honor, we
identified cases that are relevant to that, we identified why
the Library of Congress case is, as a matter of fact, based on
anot her case or series of cases that actually state that here,
in fact in accordance with Library of Congress, if we were
seeking interest, or if unjust enrichnent is considered to be
interest, it is not only permssible for this Court to nake that
determ nation, it is expressly authorized. W cite the
statute -- we provide the statutes, we provide the cases, we
provide no commentary in that regard.

For exanpl e, Your Honor, in 1926, the United States
Suprene Court --

THE COURT: You're way afield of where you started
here.

MR. G NGOLD: Ckay. But Your Honor --

THE COURT: We're tal king about trustworthiness of
defendants' el ectronic records and record-keepi ng systens.

MR. G NGOLD: That goes right to the issue of neeting
burdens of proof, as this Court determ ned those burdens are to
be addressed by the parties in the pretrial order. The burdens
are specific to each party. How those burdens are satisfied in
many respects are determ ned by law, including |aw set forth in

this district. The reliability of the information, the
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particular nature of the information, the specifics are al
i nportant, Your Honor.

THE COURT: Let's just talk 30(b)(6) now Okay?
30(b)(6), of course, as we all know, is a discovery rule and not
atrial rule, soits adaptation to a trial is unusual, to say
the least. And maybe | need to back way off that and just say
forget 30(b)(6) for trial

But even in the discovery context, what you need to do
to designate a 30(b)(6) witness is to define wth specificity
the areas in which the person is expected to testify, and then
the respondent identifies a person or persons who are willing
and able to testify about that, and have sone obligation to
prepare the person.

Now, as | understand it, your 30(b)(6) designation is
for trustworthiness of defendants' electronic records and
record-keeping systens. In other words, what? Wo would that
be, the Chief Information Oficer of the United States
gover nnent ?

MR. G NGOLD: No, Your Honor. Each agency --

THE COURT: Wwo would that be, or what 15 people woul d
t hat be?

MR. G NELD: First of all, we don't know how many
systens have trust data that the experts designated by the
governnment are relying on to neet the governnent's burden of

proof in reducing the reasonabl e approxi mation, or the
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approximation that plaintiffs have asserted is reasonable in the
anount of noney that was collected fromthe Individual Indian
Trust | ands.

The inportant aspect of that, Your Honor, is that's not
in our control, that's in the trustee's control. And the
gover nnment knows who the people are. These are all governnment
enpl oyees, Your Honor. |If they wanted to talk to Mona Infield
or Joan Tyler with regard to what they know or don't know, they
certainly have the ability to do so.

If they want to talk to the people who are responsible
for ensuring the accuracy of the trust data, which is, Your
Honor, at least a trust duty that exists, and with respect to
Cobell XI X, the Court explicitly pointed out that the governnent
didn't challenge the findings of this Court. So whatever
findings this Court has made remain unchallenged with regard to
t hat issue.

But we were |ooking at slightly different issues in
that |l engthy proceeding, and it dealt with the interconnectivity
i ssue. And what we're dealing wth nowis a narrow subset
dealing solely with the admssibility of electronic records and
data housed in systens that the governnent is using to neet its
burden of proof.

And Your Honor, we have identified wth nore
specificity than what has been di scussed by M. Kirschnman under

34(A) and (B) of our witness list. Every federal agency is
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supposed to identify who's responsi ble for these particul ar
records and elenents. W don't designate them the agency is
supposed to. And it's not just under 1234.10 or 26, Your Honor,
as we specified here. This is the obligation of the agency.

And Your Honor, in our case we're not |ooking at the
broad programmtic issue, we're |ooking at the trust issue. And
there's also a 1925 case that says if the governnent is acting
other than as a sovereign, but, for exanple, as an insurer, it
is treated like the insurer, and in Court it is also handled
i ke an insurer and not |ike a sovereign.

These are the type of things we will hand up before we
| eave, because there's no need to discuss themfurther. But
these identify specifically why witnesses were identified, how
they were identified, in accordance with | aw that has been
establ i shed both by statute and through rulings of the Suprene
Court that have never been changed.

So that's all we were trying to do with these, Your
Honor, neet your standards as set forth in the scheduling order,
or in the pretrial order, conply with the law that is settled
and exists with regard to this type of proceeding, both in this
circuit, in this District Court, and with regard to all the
ot her issues.

THE COURT: You have a way of noving fromthe specific
to the general very quickly, M. Gngold, and you're getting too

general for ne. Wat I'mgoing to do with this 30(b)(6) wtness

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

on trustworthiness of defendant's el ectronic records and
record-keeping systemis to sustain the governnment's notion in
limne and not require the governnent to prepare or produce any
W tness on that subject for you to call in your case-in-chief.

| f you' ve got sone other -- | don't know what
cross-exam nation Infield and Tyler will be subjected to on that
subject, but to require the governnment to produce -- to find and
produce a witness on the trustworthi ness of electronic records
and record-keeping systens is nuch too broad and burdensone, and
|"mnot going to require themto do it.

Now, that's not to say that the governnent won't be
required to cone up with sonething on this subject. | don't
know at this point, because |I don't know -- frankly, | stil
don't know exactly what the content of your claimor your case
is here. 1've already told you that | don't expect to be
excl udi ng docunents or nunbers from evidence in this case, but
you wi |l have questions about the validity or the accuracy of
sone of those nunbers. And until | get closer to the
granularity of what those issues are, I'mnot going to require
the governnent to identify a 30(b)(6) w tness.

MR. G NGOLD: Your Honor, with all due respect, and it
is due respect, Your Honor, significant respect, the governnent
knows who these people --

THE COURT: |I'mglad to hear that, M. G ngold.

MR. G NGOLD: The governnent knows who t hese people

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31

are. We've beenin trial on simlar issues where these sane
peopl e have been put forward. [It's not a burden.

THE COURT: It isn't the people, M. Gngold, it's the
breadth of the issue. The issue is just beyond -- it's kind of
a uni versal theory that you have about this case, and we've --

we saw the nunbers in the first trial, we know what the nunbers

are; | expect we're going to hear slightly different nunbers in
the second trial. But trustworthiness of defendants' electronic
records and record-keeping systens, |'msorry, it doesn't cut

it. Let's nove on.

MR. G NGOLD: Your Honor, it's not just a theory. This
Court has made findings in that regard.

Your Honor, we al so have never had any Treasury
W t nesses, any Treasury witnesses testify with respect to the
data or the systens. There is no record in this 12 years of
[itigation where those issues have been identified and
presented. The sanme concern about the reliability of the data
and the wei ght of evidence that is given to that data is
inportant, and there's nothing in 12 years of these proceedi ngs
that goes to that issue.

So we are going into a situation where we have -- they
are co-trustee del egates, the Treasury and the Departnent of
Interior; they' re equally responsible for the information.
They' ve been defendants in this case for 12 years, and there's

no i ssue here that has been hidden fromthe governnment in that
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regard.

| would just like to point out that Ms. Infield can't
testify with regard to Treasury, M. Joan Tyler can't testify
with regard to Treasury. There's nothing that we can do in that
regard, particularly since it's the governnent that opposed al
di scovery in this case

So to the extent that the governnent woul d be
surprised, Your Honor, we're dealing on the sane |evel playing
field that they are in that regard. But | would just like to
point out, we don't know anythi ng because there's been no
Treasury witness ever presented in that regard.

One |l ast note, however. Wuld this Court like just the
authorities that | referenced with regard to the issues ot her
than the IT security?

THE COURT:  Sure.

MR. G NGELD: |I'mnot going to say very nuch, because
these are just authorities that we've identified that we believe
are relevant after reading the pretrial order, going through al
the issues that were identified in the pretrial order. And we
have the Henkels vs. Sutherland, which deals with specifically
t he unjust enrichnent issue, where the governnment holds funds in
trust, and how unjust enrichnment is outside the scope and not
barred by the no interest rule. And that is a unani nous
deci sion of the Suprene Court.

We have a 1932 Conptroll er General opinion that
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references that and restates it, and distinguishes the funds
held in trust fromother things where the no interest rule
appl i es.

We al so have specific statutes which identify that
interest is to be paid and neet what this Court raised in the --
we believe in citing the Library of Congress case with regard to
express consent of interest to Individual |ndian Trust
beneficiaries, initens three, four.

Initemfive, it's an 1841 statute that applies to al
funds held in trust by the United States governnent that has
never been repealed. And further, Your Honor, it has been used
and referenced in itemsix and itemseven. The current version
of the statute is identified in itemeight. Itemnine, Your
Honor, identifies the obligations of the fiduciary in neeting
its burdens when accounting hasn't been presented, and there is
a court proceeding.

And the |l ast case, which is Standard O vs.

New Jersey, it states specifically that again the no interest
rule doesn't apply, and interest is avail able when the

United States governnent in that case was acting as an insurer.
And the statenent was made by the unani nous court and

Justice Hol mes that where the governnent is not acting as the
governnment or the admnistrator, and it's acting in a comerci al
or other capacity, the no interest rules don't apply.

| would also like to point out that in Henkels, the
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reason that unjust enrichnent was determ ned to be outside the
scope of the no interest rule was because it would raise serious
constitutional questions otherw se.

THE COURT: kay. M. Kirschman?

MR. KI RSCHMAN.  Your Honor, just having received that
little stack of docunents, we certainly would |like a chance to
respond to those cases.

THE COURT: This is a non-brief. This is not a brief.

MR. KIRSCHVAN: Well, if it walks |ike a duck and
guacks like a duck, it's often a duck. So to the extent it may
be considered a brief, once we have a chance to reviewit, we
may |i ke an opportunity to respond to those cases. Again,
obviously | haven't | ooked at those yet.

| want to point out two things on 30(b)(6) before we
| eave that topic, Your Honor. There are two other w tnesses
about which plaintiffs use the 30(b)(6) mechanism and those
were 32 and 33. Nunmber 32 related to the CP&R data that was
part of a trial exhibit back in October, and the other, again
related to the neta-anal ysis.

We have identified witnesses to plaintiffs for those
two 30(b)(6) categories. | did want to make -- | wanted to
offer clarification --

THE COURT: See, those two things strike ne as being
much nore in the 30(b)(6) ball park, because they're about

specific data, specific docunents. And you're not objecting to
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t hose, are you?

MR. KI RSCHVAN: No, Your Honor. But | do want to
qualify what we believe we have agreed to on that front.

Because they are nore narrow. W have identified w tnesses who
can testify regarding those topics; however, as the Court knows,
under Rule 30(b)(6) as a discovery tool, there is nore to just
identifying a witness under 30(b)(6), and one of those is to
prepare the witness to speak on behalf of the entire departnent
and to do nore than testify to his or her personal know edge,
but to accunul ate the knowl edge that can be reasonably be
assenbled fromthe entire institution.

In this case we're talking to the Departnent of the
Treasury when it cones to the CP&R data, and also we're tal king
about when it comes to nunber 33, a specific docunent. So it's
not as nuch of an issue.

But | wanted to be clear when we had our phone
conversation with the Court what we thought we were agreeing to,
and that was solely the identification of wtnesses who could
testify to these topics. To the extent that in the nornal
course 30(b)(6) is interpreted to bind the governnent or the
W tnesses speaki ng on behalf of the entire institution, we did
not intend to suggest - and to the extent that the Court assuned
ot herwi se, | apol ogi ze - that we were going to present one
W tness who we were going to prepare to speak for the entire

i nstitution.
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THE COURT: Well, let nme hear what the plaintiffs have
to say about that. | frankly didn't -- | don't know that | was
t hi nki ng about that when we tal ked about 30(b)(6), but you raise
an interesting and | think fair point.

MR. KIRSCHVAN: | nust confess, Your Honor, when we
spoke, | was not thinking about it. 1It's only once we |ater
went back and | ooked at the rule that we realized we should
clarify wwth the Court what we were di scussing, what the
governnment -- what | was discussing at the tine.

MR. DORRI'S: (Good afternoon, Your Honor. Bill Dorris
for the plaintiffs.

THE COURT: M. Dorris.

MR. DORRI'S: These two requests, 32 and 33, are very
narrow. The first deals sinply with one -- it's not all the
CP&R data, it's one report that was an exhibit, and it's being
asked questions as to how that was prepared, what was relied on.
The second is a known quantity, what they call the neta-analysis
docunents that you're famliar with fromthe Cctober hearing.

So we think it's appropriate, given how narrow those
two requests are, that whoever they designate - and they have
desi gnated one person with respect to the CP&R report,

M. Cynbor, and they've designated two with respect to the
nmet a- anal ysi s docunents, M. Scheuren and Ms. Haase - we think
it's appropriate for themto speak on behalf of the respective

departnments that are designating them and for themto be
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prepared to address those questions and those topics.

THE COURT: Well, | think we have all agreed that
W tnesses will be designated, that they will be prepared to talk
about those topics, that the topics are appropriately narrow for
a 30(b)(6). The only dispute hanging in the air is whether the
testinony of a witness brought on by the governnent to respond
to your questions wll bind the whol e governnment on those
subj ect s.

And | think at this point both sides can and shoul d
take a save on that question. W're just going to have to see
how it develops. As a practical matter, a governnent w tness
testifying on that will be deened to have made sonething |ike
adm ssi ons when he or she testifies, and so it m ght be sort of
an academ c question as to whether the answer binds the
gover nnent .

But the cross fertilization of 30(b)(6) in a trial is
newto all of us, |I think, and we're just going to have to play
that out in the context of the trial. | have no ruling to nmake
on that subject right now, and frankly ny guess is that it wll
becone a noot point by the tinme we finish the testinony of those
two w tnesses.

MR. DORRIS: Geat. Thank you, Your Honor

MR. KI RSCHVAN:  Your Honor, before | nove on to the
third category, the |egal opinion testinony.

THE COURT: Yes, sSir.
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1 MR. KIRSCHVAN: If | could cite two cases on the issue

2 of Rule 30(b)(6) and use at a trial. The fewlegal cites that

3 address it have ruled that it should not be a part of it. |

4 raise that only with respect to the extent it clearly could

5 affect the binding nature of any testinony.

6 THE COURT: R ght.

7 MR. KI RSCHMAN. That is Donoghue v. O ange County,

8 848 F.2d 926 at 931, that was a Ninth Grcuit 1987 deci sion.

9 And a District Court has al so addressed this in an unpubli shed

10 decision, and that's at H Il v. National Railroad Passenger

11 Corp., Nunmber Cv. A 88-5277, 1989 W. 87621. And that's in the

12 Eastern District of Louisiana, 1989.

13 In the same vein is a Law Review article. |'msorry,

14 it's not a Law Review article, but it is a treatise on

15 depositions. And that's Victoria Brieant, B-RI-E-A-NT, from

16 the Anerican Law Institute, "Depositions At Hone and Abroad,"”

17 14, Nunber 5, practice litigator 7 at nine, and it's

18 Sept enber 2003.

19 That's the law we could find on this subject, and to

20 the extent it beconmes one -- if it beconmes an issue at trial,

21 that's likely the testinony -- I"'msorry, likely the authorities

22 we woul d be referring to.

23 THE COURT: (kay.

24 MR. KIRSCHVAN: The third category relates to the

25 offering of legal opinions, and I would like to make just a few
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points on that, Your Honor. And again, in filing a notion in
l[imne, we |ooked to the Court's May 2nd order. And | think
here, what's significant is the Court's express statenents that
what he didn't want to hear, what Your Honor did not want to
hear about is nore | egal argunment on, for exanpl e,
jurisdictional issues.

In their opposition brief, plaintiffs specifically cite
two reasons to allow the legal testinony of the two professors
t hey have cited, one of which, Your Honor, who is a wll call,
and plaintiffs have indicated he's expected to testify
four hours. | understand that's just plaintiffs' best
estimation at this tine, so I'mcertainly not suggesting that
they will actually elicit four hours of testinony. But still,
Prof essor Laycock is a wll call, one of only five.

And in their opposition, plaintiffs state that the
experts on restitution should be heard for two princi pal
reasons, and this is at page four. One is they state that the
governnment repeatedly has m scharacterized as danmages the
trustee's unjust enrichnment. Well, that was certainly a
jurisdictional argunent we nmade, and still reserve, but you' ve
made it clear in your May 2nd order that jurisdictional issues
such as whet her these renedi es shoul d be cast as damages or as
restitution should not be part of this case.

Al so, plaintiffs set a second issue out, and that is

that the issue remains as to whether these are benefits or
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prej udgnment interest. And as the Court will recall from our

| ast conversation at the last pretrial conference, there is |aw
on this, there's a lot of lawon this, and while this issue is
still pending before the Court, there is certainly no reason
that one professor's view of this issue really should hold any
sway, when the law is out there for the parties to brief and the
Court to consider.

A third point relates to Professor Langbein.

Prof essor Langbein testified in 2003 at the Phase 1.5 trial in
response to two trust experts that plaintiffs put on, M. Homan
and M. Fitzgerald. He was not presented as a | egal expert per
se, but he addressed trust issues that were rai sed by
plaintiffs' wtnesses.

And certainly here plaintiffs in their brief tal k about
the curative adm ssibility doctrine. Professor Langbein was not
tal king about the law of restitution, and certainly not about
these issues that plaintiffs have raised in their opposition, so
the curative adm ssibility doctrine really does not have any
application here.

What we appear to possibly be hearing relates to the
law on restitution, and to the extent there's lawon it, it
could be briefed, if the Court chooses to do that post trial,
but there's certainly no reason that one professor's viewoint
shoul d hold the day or take up approximately four hours of the

trial tine.
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Wuld you like to hear fromplaintiffs on that before |
nmove on?

THE COURT: No, nove on.

MR. KIRSCHMAN. And finally, Your Honor, regarding the
motion in limne, M. Fasold' s nodel, this again is a case where
there are five witnesses identified related to this nodel, his
nodel. Contrary to what we know -- contrary to what plaintiffs
represent, and based on what we've already |earned both in
Cct ober and previously, his nodel does not calculate trust funds
held in Treasury. He took the figure $13 billion fromthe
report to Congress in 2002, applied his own revenue estinmations
to that, and then plugged in the difference to come up again
with a total of 13 billion.

That testinony and the foundational testinony of those
experts who worked with himin 2003 are not relevant, and while
they will require us to do a |lot of possible preparation, we
don't see that any case has been nmade for his testinony to be
used in this context.

Plaintiffs m ght suggest he's done new work or he has
new figures to rely on, or a new nethod, but we certainly have
heard not hi ng about that. And because their witness |ist does
not describe that, there's no basis for this Court to take its
time during this trial, and for us to utilize our tinme to
prepare for the potential that these five gentlenen nmay appear

as a result of this trial.
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THE COURT: Well, maybe | just need to hear nore from
the plaintiffs about what the Fasold cal culation is and how you
expect these witnesses to testify and what each of themhas to
say. Wo's going to tell nme about that?

MR. G NGOLD:  Your Honor, should | address
Prof essor Laycock first?

THE COURT: No. Look --

MR. G NGOLD: WMay | correct the record, then?

THE COURT: You don't even need to correct the record.

|"mgoing to hear your experts. Yes, it could be briefed, yes,

it could be witten direct. | kind of like to listen to | aw
professors. | try not to |look too befuddl ed when | listen to
them but | like to listen to |law professors and I'll hear these
t wo.

MR. GNG&LD: [I'll go on, but one note.

Prof essor Langbei n has been publicly quoted as saying
t hat Professor Laycock is one of the two |iving Anerican experts
on the law of restitution.

THE COURT: Langbei n being the other?

MR. G NGOLD: No, he's not. That's the reason for his
question, mght be what condition is he in.

But independent of that, wth respect to M. Fasold,
this Court may recall the extensive testinony by M. Ganbrell
wWith respect to the use of PI/Dwight's data that the governnent

uses other than with regard to trust funds to try and verify the
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accuracy of the collection information, whether it's MVS or
whether it's BLMor other parts. And they use the sane
information with regard to the oil and gas data that M. Fasold
used in his nodel and used as a basis of structuring his nodel
that M. Wight, anong other things, who is a petrol eum engi neer
and geol ogi st, was anal yzing and viewed fromthe PI/Dw ght's

dat abase

The information that M. Ganbrell testified to in that
regard was specifically the fact that there was so nmuch concern
about the accuracy and conpl eteness of information with regard
to the governnent's own production information and paynents,
that it used the independent industry databases to be able to
confirmwhet her or not the paynments were conpl ete.

There is relevance in that regard. Wether or not it's
going to be relevant in this proceeding as we go forward, Your
Honor, we don't know. And if the issue cones up, it may be
hel pful to try and deal with nore precision if that's necessary.
We have himlisted as a may call because we honestly don't know
if we're going to use him But is there rel evance? Yes.

M. Ganbrell, the head of the FEMO office in Farm ngton, spent
quite a bit of tinme explaining why that information is inportant
i n determ ning accuracy and precision, Your Honor.

But Your Honor, at this point in tinme we don't know

We're not playing ganes, we're not trying to hide the ball. W

don't know whether or not that type of information will be
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necessary as we go forward in the trial. But is it relevant?
We believe it clearly is.

THE COURT: Well, let's see. Fasold, Gabriel..

MR. G NGOLD: M. Gabriel was involved in the G S
aspect of this, Your Honor, which went to howto allocations
were being nmade. Because we were using G S nodeling techni ques
early out, before it becane popular with GPS systens, to try and
determ ne the production within the reservation boundari es.

So these are all related to each other. [It's a |linked
relationship, which is why each one was identified. Wether or
not M. Fasold or M. Wight or any of them woul d be necessary,
we don't know. But the probativeness and the rel evance is
there, and if this Court chooses to conclude that if we do
proffer themas witnesses, that their information is redundant,
we have observed this Court being very clear in saying that, and
the testinony is concluded. There's no harmto the governnent.
They know what these people have done. They know the
anal ysis --

THE COURT: Look, let's leave this as we left sone of
the earlier issues, the trust managenent issues. |'mnot going
torule on the notion in limne as to these witnesses on the
plaintiffs' old revenue nodel. They're all listed in the
revised plaintiffs' witness list as may call w tnesses, it may
be nooted by the trial. |If they do testify and if the

governnment asserts prejudice or surprise and needs nore tinme to
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prepare to call them back for cross-exam nation, they'|ll have
it. Let's just leave it that way. | don't see that we need to
bite that particular bullet today, because we can adjust as we
go along to be fair to both sides, and of course that's ny

i ntent.

MR. G NGOLD: Thank you, Your Honor.

MR. KI RSCHVAN: One second, Your Honor.

Your Honor, regarding M. Fasold, it would help the
governnment if we knew, for instance, if what we could anticipate
as may calls is testinony on the previous nodel or whether
t here's sonet hi ng new.

THE COURT: Anything new, M. G ngol d?

MR. G NGOLD: Your Honor, if they testify, it would be
broader than their previous testinony, but it's based on exactly
the sane informati on and the sane net hodol ogy that was enpl oyed
in the nodel and then descri bed.

THE COURT: Broader but the sanme?

MR. G NGOLD: The subject matter is the sane, but the
testinony woul d be broader, subject to this Court's patience, of
cour se.

MR. KIRSCHVAN: Well, | guess we will have to wait to
see, then, what we hear if we hear it.

Your Honor, | have sone other issues outside of the
motion in limne | would like to quickly bring to the Court's

attention.
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THE COURT: Yes, sir.

MR. KIRSCHVAN: And this was not in our notion in
[imne, but I want to bring it to the Court's attention. There
are two issues that are tangential to a notion in |limne, and
one involves the testinony of one of plaintiffs' may cal
W tnesses, and that's M. CGene Dodaro, who is listed as a
plaintiffs' may call.

M. Dodaro is now the acting Conptroller General; in
ot her words, he's the head of GAO. W have been inforned just
recently before the hearing that M. Dodaro will not be
avai | abl e on the week of June 9th because he's in travel and has
comm tnents that he can't change

But at this tine, if plaintiffs nake a proffer that
they do intend to call him we would |ike to reserve the right
to nove to exclude his testinony, given his position and
certainly his very limted involvenent in the issue in this case
that may relate to the hearing, relate to the trial, and that is
the settl enent packages prepared by GAO up until 1951

"' mnot making that notion now. Plaintiffs have him as
a my call. W found out he's not available the first week in
June. If the Court would like a notion pretrial, | can -- we
can certainly prepare one biased on his present position and the
l[imted necessity for his testinony.

THE COURT: You have reserved your rights

MR. KI RSCHVAN: Also, too, we did not nake this point
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in our notion in limne, but as the Court noted, there are often
several witnesses in plaintiffs' witness list where it appears
at least that testinony could be cumul ative because the broad
subject matter has been used as a | abel for several w tnesses.
This is true related to Treasury witnesses and the benefit
conferred issue. This is an issue, the cunul ative nature of
testinony, that we may raise during the course of the trial,
depending on who plaintiffs identify as witnesses to call

And again, | am not meking argunent here, but | did
want to alert the Court to the fact that the governnment may
rai se objection to cunulative testinony as it relates both to
the issue we already addressed, asset m snanagenent, but al so
benefit to the governnent as it relates particularly to the
Treasury W tnesses.

There's a --

THE COURT: Let ne just interject here. On this
guestion of asset m smanagenent or asset managenent, in case
there's any question about that, the only rel evance that | think
asset managenent could have in this trial is as it relates to
t he quantum of benefit to the governnent. That's -- it's the
sane issue, in ny mnd.

MR. KIRSCHVAN: That's what we understood the Court to
say earlier in this proceedi ng, Your Honor.

THE COURT: Cxay.

MR. KI RSCHMAN. Also, too, M. G ngold nentioned that
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on Friday afternoon -- well, early evening we provided to
plaintiffs the revised docunent AR-171. It will not be referred
to as AR 171 because there's no adm nistrative record in this
trial, but that docunent was provided to plaintiffs as you

r equest ed.

We note that in their brief filed earlier this year,
plaintiffs included an Attachnment A that was simlar but
expanded upon AR-171. The Court has nentioned that we are
sonetimes ships passing in the night, and that should be
avoided. We would ask plaintiffs if they have a revised
Attachnment A, that that simlarly be provided to us prior to the
start of the trial so we know that we're preparing for a revised
docunment. That shoul d hopefully prevent any break in
cross-exam nation, because we know the docunent that's being
used, if it's being used.

THE COURT: Let nme get a response to that right now.

M. Gngold, is there an Attachnent A?

MR. G NGOLD: Your Honor, we received it on Friday
night. W're still working on it. But one of the issues we're
dealing with are footnotes in the revised AR-171 that say NORC
has done sone anal ysis that hasn't been produced, and nunbers
may change.

So we are working in a dynam c environnment, so to
speak, Your Honor. But we didn't even get it until Friday

night. W' ve been digesting the information in there, we've
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been trying to understand the footnotes, which explain that

anal ysis has been done and will continue to be done that has not
been produced. And we don't know what new data has been relied
on, because it also suggests that's been done as well.

THE COURT: Al right. | take it you don't resist
M. Kirschman's proposition that if you have a revised
Attachnment A, you should give it to himas soon as you have it.

MR. GNGOLD: Yes. And if we have the revised
information that is being used to support the data in a revised
171, we woul d hope that we have the sanme accommopdati on, Your
Honor .

MR. KIRSCHVAN.: |I'mnot clear on that |ast point.

THE COURT: He says there are footnotes in your revised
AR-171 that refer to data that you don't have.

MR. G NELD: O analysis that has been done that we
don't have that's been done by NORC or others.

MR. KIRSCHVAN: Well, certainly since the Cctober
trial, as we told the Court, work has continued to address the
Court's issue regarding collections and di sbursenents. That's
certainly true. And as you intimated would be the case, it is
in fact the case. The AR-171 has been revised with new nunbers
based on that additional work.

THE COURT: Well, yes, we all understand that. But
M. Gngold s point is that there are footnotes relating to

material that supports those nunbers, and that he hasn't
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received the material that supports those nunbers.

MR. KIRSCHVAN: I n sonme cases that is true, because
addi ti onal docunents have been found and additional work has
been done.

THE COURT: Are you going to give himthe docunents or
make hi m guess?

MR. KIRSCHVAN: We were not anticipating, in al
honesty, giving himthe docunents, no.

THE COURT: Well, howis he going to challenge or
exam ne those data if he doesn't have the bases for the new
dat a?

MR. KI RSCHVAN: He woul d exam ne those docunents at the
time they were introduced in simlar fashion that we di scussed
here. |If they determne they need nore tinme during the course
of the trial, we anticipated they would ask for what tinme they
need.

But we were not anticipating providing to the
plaintiffs every new docunent or all the work that was done
since Cctober. Honestly, | thought we had addressed that with
the Court, and there was no di scovery.

THE COURT: Well, that's true. W said there wasn't
going to be any nore discovery, but | guess -- | nean, you've
asked for their new Attachnment A, you're giving thema new
AR-171, but they don't know how you got to the new nunbers, do

they? 1s there any way for themto figure out how you got to
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MR. KIRSCHVAN: There are general explanations in
footnotes that are now included, but there's nore information
beyond those f oot not es.

THE COURT: And is it going to be explained at the
trial?

MR. KI RSCHVAN: Yes, certainly, Your Honor, in detail.
And we anticipated that upon that explanation and the
presentation of whatever docunments we woul d show underlying the
revised AR-171, plaintiffs would base their cross-exan nation on
that. Just as we, when we are faced with a witness on June 9th
t hat we know not hing about, wll have to deci de whether we can
cross exam ne that w tness based on what we just heard, or
whet her we w Il need new tinme because that w tness, Dr. Cornell,
is presenting a new anal ysis as to benefit.

THE COURT: Let nme ask you this, M. Kirschman: Are
there any new reports or anal yses or cal cul ations that support
the new nunbers in AR 171 that could be collected and given to
the plaintiffs if | directed it to be done, or are you talking
about goi ng back and pulling out thousands of docunents?

MR. KI RSCHVAN:  Your Honor, there are certainly
docunents that could be presented to plaintiffs within the tine
before June 9th. | don't knowif it's all of the background
materials, but certainly there are docunents that would further

explain the revised AR-171
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THE COURT: Well, | nmean, what's happening is that the
weakness in ny generous offer to take your tinme and cone back
and cross examne if you're prejudiced by sonething at the trial
is beginning to becone apparent. This is a trial that could
have a coupl e of days and then skip a couple of weeks, and then
have a coupl e of nore days and cone back for a couple nore
weeks. We could be at this until St. Swithin's Day, and | don't
want that to happen.

It's only a week until trial, and I understand the
[imtations on everybody's tinme and energy between now and next
Monday, but I'mgoing to direct, M. Kirschman, that you collect
and turn over to the plaintiffs what in good faith you can find
that will explain what's in those footnotes and what the new
nunbers are in AR-171

Frankly, it's in your owm interest. |If you put

sonebody on with a whole lot of newinformation, M. Gngold is

going to say, | need three weeks to respond to that. And what
aml| going to do? | don't expect to adjourn this case at the
drop of a hat. There will be sone occasion -- | think it's

clear there will be some adjournments, but they're not going to
be profound or |ong ones.

So collect what you' ve got and give it to them |
mean, | guess | think that it would be an unfair surprise for
you to uncork a whole new AR-171 with all kinds of new studies

t hat have been done that he's never seen before.
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MR. KI RSCHMAN.  Your Honor, on that point, you may
remenber at the last pretrial conference, or it mght have been
in our tel ephone conversation, plaintiffs indicated that they
weren't even relying on AR-171 at all. And the Court expressed
the statenent -- you nmade the statenment, then you'll be getting
nmore than you thought you' d be getting. Counsel said, that's
right, because we're not relying on AR-171

In this case plaintiffs are proceeding first, and we
don't have one shred of information regarding what their wll
call experts - four of the five are experts, Mna Infield is
not - cone June 9th, we don't have one shred of information
concerning what their experts are basing their testinony on.

M. Gngold, | believe, was the one who represented
both at the status conference and in our tel ephone conversation
that AR-171 was not the basis for their claim Now we have a
ot of work to do to provide this information, and our work is
ongoi ng, our expert's work i s ongoing, our fact witness' work is
ongoi ng regarding this information, but now we're being asked to
provide information regarding AR-171 that we were told wasn't
being used by plaintiffs. And we don't have anything regarding
the reports of Dr. Cornell, of M. Pallais, of -- | don't have
the list here. Janes C. MIler, Ill, all identified as experts
who will begin testifying on June 9th.

At the least, if the Court orders it, we will nmake a

good faith effort to provide what informati on we can. But
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what's good for the goose is good for the gander, especially
when we'll be cross examning a witness first on June 9th.

THE COURT: M. Gander?

MR. G NEOLD: Wth all due respect, Your Honor,

di sagree with M. Goose. W provided 420 pages of support in
our opening brief, Your Honor, that was requested with respect
to how we're going forward in this proceeding. W identified
wth specificity what we antici pated doi ng, what we were goi ng
to be relying on, and how we were going to do it. 171 has been
a particular focal point, as this Court knows, not only in the
Cctober trial but what's going on now, which is precisely why
it's been revised.

Your Honor, | find it difficult to believe that soneone
can revise statistics, statistical data and results, w thout
having the information to support it readily available. ['ve
never seen --

THE COURT: No, what |'masking you to respond to is
what have you given to the government about the testinony of
Cornell, Pallais, and MIler?

MR. G NGOLD: W have told themexactly what they're
going to be testifying about. Wth regard to Mster -- each one
of our witnesses are relying on the government data, Your Honor.
That's what it is. On the governnent data. Not industry data,
not other data, the government data. That's aside from

M. Fasold, et al., and that group.
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So it's the governnent data. Whatever they've
produced, whatever they've provided to us, that's what we're
going to be using. There's a |lot of governnent data. They' ve
produced it.

What we're tal king about with regard to Mster -- by
t he way, Your Honor, with regard to Dr. Cornell, Dr. Cornell is
going to be testifying exactly what we identified in the w tness
list he's going to be testifying to. He's going to be
testifying to wwth X dollars that are in the system how does it
benefit the governnent based on an econom c analysis. And the
econom ¢ analysis is not a damage nodel, it's a restitutionary
nodel . We've said that.

M. Mller is going to confirmthat as a forner
director of the Ofice of Managenent and Budget in the Reagan
Adm ni stration, the information that has been testified to in
this proceeding is accurate, that in fact the governnent relies
and uses the funds that are held in the Treasury that are not
di sbursed, and they directly benefit. W have stated this tine
and tinme again.

Wth regard to M. Pallais, in our opposition to the
governnment's notion in limne, we provided the basic information
fromthe governnent's docunents, principally if not exclusively,
Your Honor, excerpts fromthe 900 or so neta-anal ysis docunents
that the governnent produced in inconplete form |It's their

information. This is what he's testifying to with regard to it.
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Every bit of information our experts are tal king about is with
regard to the data fromthe government, how the governnent
operates. The OMB director has an understanding of how the
gover nnment operates, and sone people think --

THE COURT: So, M. Gngold, your statement is -- your
subm ssion is that in good faith you have provided all of the
i nformati on the governnent needs effectively to cross exam ne
t hese witnesses when it's their turn?

MR. G NGOLD: Your Honor, quite frankly, I don't know
of anything else they're going to be basing their testinony on
ot her than what we've already told this Court or what has been
produced in this litigation

That's the difference between what we're tal king about
with regard to 171. They say new i nformati on has been either
created, devel oped, discovered, and it's a basis of nunbers that
they provide in a revised docunent that is relevant. How useful

it is, we don't know yet, because we haven't been able to parse

it out.

THE COURT: Cxay.

MR. KI RSCHMAN.  Your Honor, if I could respond to that,
pl ease.

THE COURT: Yes.

MR. KI RSCHMAN. Because with all due respect, that was
a non-answer. | can tell you our revised AR-171 relies on
governnment data also. |If that's the extent of the answer you're
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| ooking for, I can tell you that now.

For M. G ngold to say their wtnesses are relying on
governnment data tells us nothing, tells defendants not hing,
tells the Court nothing. And this is what plaintiffs said in
their witness list regarding Bradford Cornell: "He wll address
the cal cul ation of benefits conferred on the governnent, i npact
of disgorgenent of calcul ated benefits conferred in
deci si on-nmaking process.” That's it. No nore, no less. That's
not helpful. And to say he relied on governnent data, that
assists us not at all.

Regarding M. MIller, here's how plaintiffs descri bed
his four hours of expected expert testinony.

THE COURT: | just read it.

MR. KI RSCHVAN: Yeah, that helps us not at all. And to
say he relied on governnent data --

THE COURT: Al right, all right, all right. Look, I
don't know whether this tenpest is a teapot or a teapot done,
and I won't know until we hear the testinony at trial. Just
bring your witnesses and we'll see what happens.

MR. G NEOLD: Wth respect to M. Dodaro, nmay | speak
to that? Because we would |ike M. Dodaro and as well as
M. Ganboa, both of whom signed letters that were very specific
to the settlenents issue that the governnent is raising again.

They specifically said in both letters, and that was

M . Dodaro when he was not acting as Conptroller CGeneral, that
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the GAO did not, never has settled the accounts of i ndividual
Indians. |'mnot going to go into the details of the issues,
Your Honor, because that dealt with the sanctions and other
proceedings that this Court is well aware of. W don't have to
do that again. Summary judgnent has been rendered by this Court
in that regard.

But M. Dodaro literally signed one of the letters
that's directly relevant to the adm ssibility and the wei ght of
t he evidence, of information defendants have said they want to
again try and get in front of this Court.

THE COURT: Wat office did you say M. Dodaro hol ds?

MR. KIRSCHMAN. He's the acting head of the GAQ, the
Conmptrol | er CGeneral

THE COURT: Well, his signature on the letter is his
signature on the letter. Wy do you need hi mon the w tness
stand?

MR. G NGOLD: Your Honor, if in fact we have -- it is
settled that the issue is as explained by M. Dodaro and
M. Ganboa, there's no reason to have these w tnesses, as |ong
as we're not challenged |ater by the fact that we didn't have
the individuals testify in this proceeding.

THE COURT: Well, | do not intend in this proceeding
this afternoon to get into the weeds of why you need the
testinony of the Conptroller General of the United States, but |

amvery reluctant to require sonebody |like that to cone and
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1 testify unless it's necessary. And until or unless | understand
2 why it's necessary, I'mgoing to assunme that it won't be

3 necessary.

4 But you may have to file your notion. W' |l just see

5 how it plays.

6 MR. G NGOLD: Your Honor, there is a summary judgnent

7 decision this Court has made with regard to this. The effort,

8 at | east as we understand the governnent's goal right now, is to
9 actually use its information broader than was the original

10 subject matter of the summary judgnent notion that the

11 governnment | ost, and was also part of the sanctions inposed by
12 this Court for its understanding of the credibility of the

13 i nformation, Your Honor.

14 So it is directly probative to information that they

15 now say they want to use that has been characterized harshly by
16 this Court, and it has serious credibility issues. And

17 M. Dodaro --

18 THE COURT: You're talking about a letter. R ght?

19 MR. G NGOLD: That's correct.
20 THE COURT: Where is the letter? Show ne the letter.
21 MR. G NGOLD: |It's introduced in evidence, Your Honor,
22 in this proceeding.
23 THE COURT: But has anybody got a copy of it now?
24 MR. KIRSCHVAN: No, sir, we do not.
25 MR. G NGOLD: No.
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THE COURT: What does the letter say?

MR. G NGOLD: It says that notw thstandi ng what the
governnment has represented, that at no tinme has the General
Accounting Ofice ever settled the accounts of Individual Indian
Trust beneficiaries.

THE COURT: And?

MR. G NGOLD: What they're presenting are settl enent
packages purporting to represent these packages as settling
accounts of Individual Indian Trust beneficiaries.

THE COURT: And exactly how does that inpact on the
guestion that we're dealing wwth in this trial?

MR. GNEOLD: Wwell, if they're trying to use those as
evidence of deductions or paynents to the beneficiaries, we
think there's anple findings by this Court, letters from
Messrs. Ganboa and Dodaro and other analysis fromthis Court,
that that is not a proper use of that information. There's a
serious question about it.

THE COURT: 1Is the authenticity of the letter signed by
M . Dodaro objected to?

MR. KI RSCHMVAN:  No, Your Honor.

THE COURT: | nean, to what extent is the settlenent of
I ndi an Trust accounts a major deduction fromthe anount of noney
that you think mght be at stake here?

MR. KI RSCHVAN: These docunents will not be used to

deduct fromthe possible renedy figure, Your Honor,

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

1 specifically. And we are not using themto show, as was

2 suggested here, that Individual |Indian Money accounts had an

3 accounting perforned.

4 But they do contain relevant evidence regardi ng the

5 scope and consi stency of review by the governnent related to

6 | ndi vi dual |1 ndian Monies, and the information is contained

7 wi thin those packages. You may recall that Dr. Angel introduced
8 several of those in Cctober, and he testified there regardi ng

9 what they denonstrated within the settl enment packages

10 t hensel ves, that they showed a consistent review by Treasury and
11 GAQ,

12 We're not making assertions that the Il Maccounts have
13 recei ved an accounting, and we're certainly not stating anything
14 broader than that for purposes of the trial comrencing on

15 June 9t h.

16 THE COURT: So the purpose of even referring to the

17 settl ement packages is to tal k about the consistency of data?

18 MR. KI RSCHVAN: The process of review The process of
19 review that this data was subject to 1951 back in tinme, first by

20 Treasury and then GAQ

21 And what we hope to do -- and by the way, the w tnesses
22 related to this are identified as may call, but if we should use
23 them the evidence will be used to show the Court rel evant
24 information related to IIMand the process of review that was
25 taken in inspecting this informtion.
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One of the issues here is whether noney was
systematically wongfully withheld to the tune of $4.5 billion.
And we think, depending on the case plaintiffs put on or not,
the fact that there was for decades a pattern of review by a
third agency outside of Interior goes to the weight of their
argunent. And for that reason, this testinony may be presented,
and will likely be addressed, | should say, by Dr. Angel to sone
extent, and he is a will call wtness, but he has already
testified to that general point in Cctober.

MR. G NGOLD: Your Honor, M. Dodaro -- I'll keep this
short because | know this Court would Iike to adjourn. But
260 Fed. Supp 2d 110, DDC 2003 addresses the issues in detail
and M. Dodaro and M. Ganboa, both from GAOQ, both said there
was no regular review So contrary to what is being
represented, that was the case. And that was part of the
summary judgnent decision of this Court and al so the subsequent
proceedings that related to it.

That is relevant, and we believe that's inportant with
regard to getting the testinony fromM. Ganboa, if in fact the
testinony is -- the information is allowed to go forward.

The defendants thenselves have identified in their
wtness list a M. Banda, Frank Banda, of the Reznick G oup, who
purports to be testifying with regards to the nature of the
exam nati on work perfornmed by GAO and Treasury, certifications

provi ded by GAO and Treasury, and the relevance of the
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exam nations and conclusions to the IIMsystem That is
directly relevant to what M. Ganboa and M. Dodaro have spoken
to and said is materially different fromwhat is being
represented by the governnment. And this Court has addressed
those issues in the past and dealt with it.

To the extent the governnment wants to use that
information, we believe it would be extrenely hel pful to have
t he individuals who have the direct know edge, and not based on
either plaintiffs' or defendants' characterization of what
they've said. W think it would be enornously helpful to this
Court .

THE COURT: Wat was M. Dodaro's position at the tine
he signed that letter, and when did he sign it?

MR. G NGOLD: He was Principal Assistant Conptroller
Ceneral, Your Honor. So he was apparently the nunber two
person.

THE COURT: When? Date of letter?

MR. G NGOLD: It is August 27th, 1999, and it deals
directly with the issues we're tal ki ng about now, both
M. Kirschman and nysel f.

THE COURT: Where were you on August 27th, 19997
Actual |y, you may know.

MR. G NGOLD: | do know, Your Honor.

THE COURT: You may know.

MR. G NGOLD: | do know.
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THE COURT: You have that talent that nost of us |ack

| think the likelihood that M. Dodaro will be called
to testify in this case is sonewhere between slim and none, but
| will reserve ruling on that until | hear the testinony and
hear what the letter is actually all about.

MR. GNEOLD: |If we could respectfully request this
Court to review the sunmary judgnent deci sion.

THE COURT: Well, 1'Il reviewit when, as, or if | need
toreviewit. I'mnot going to review it tonight.

MR. KI RSCHVAN:  Your Honor, if we could have
clarification. You said just recently that the parties should
just bring their witnesses and we'll nove forward.

THE COURT: That's what | said.

MR. KIRSCHVAN: To be clear, that neans we are not
presenting backup docunentati on now?

THE COURT: That's what it neans. Are we done?

MR. G NGOLD: Footnotes in 171 don't have to be
docunent ed?

THE COURT: That's right. Are we done? W're done.

Ch, wait, wait, wait, wait, wait. |In the last trial,
rather, | think, unwisely, as it turned out, said we woul d not
sit on Fridays. So we skipped a Friday, and the next Monday we
were done. W could have done the whole thing in a week.

But it's summertinme now, and we have different rhythns

here. | will hear fromcounsel as to how they feel about
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Fridays. Do you want to continue through Friday or not?

MR. KI RSCHVAN: W have no problemw th conti nui ng
t hrough Fridays, Your Honor. And Your Honor, | forgot to ask, a
starting tinme for Monday, June 9t h?

THE COURT: 9: 30.

MR. KI RSCHVAN: And Your Honor, another adm nistrative
matter, if we could have access to the courtroomon the Friday
before, the 6th, | believe, so that we can again work with the
systens.

THE COURT: That's fine with ne. Talk to Ms. Catina
Porter, who is nmy new courtroomdeputy - you may have noti ced
that this is not Al Richburg - and Ms. Porter will nake whatever
arrangenents need to be arranged.

MR. G NGOLD: Your Honor, with regard to Fridays off,
plaintiffs' counsel appreciated Fridays off. This Court noved
everything along very quickly, and we think Fridays off is
hel pful, given the intense and conpressed environnent that we're
trying to get this resolved in.

THE COURT: Intense and conpressed. | like that. Al
right. We'll take Fridays off.

MR. KI RSCHMAN.  And Your Honor, |I'msorry, one fina
question. Plaintiffs identified one nore will call wtness, |
believe it was M. Ziler. Ws that the |Ione additional wll
call for their entire witness list, or was that just on that one

topic? | wasn't clear.
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MR. G NEOLD: That was with regard to the one topic
t hat you asked us about, Your Honor. W're |ooking at the
i ssues now and we're going to nake those determ nations.

THE COURT: |If you have any nore will call issues, |
want rolling disclosures going both ways on will call w tnesses.

MR. G NGOLD: How about two cal endar days with regard
to those?

THE COURT: | mean, when you decide, that's when you
call and tell them

MR. G NGOLD: Both ways?

THE COURT: Both ways.

MR. KI RSCHVAN:  Thank you, Your Honor.

(Proceedi ngs adjourned at 4:00 p.m)
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