






that disfavors them must be proven by the government with
discrete, transactional evidence." P. 24

"Plaintiffs’ theory assumes that any cash in the
government’s hands benefits the government regardless of
where it is held, but a government witness with knowledge
of Treasury borrowing practices tes.tified tha~ cash and
investments held outside the Treasury General Account are
not considered in Treasury borrowing decisions, Tr.
1245:21-1246:13 (Grippo); plaintiffs believed
otherwise, but they did not produce a witness with personal
knowledge who could dispute this testimony." P. 41

"Plaintiffs’ only witness with knowledge of the borrowing
practices of~Treasury was Dr. James C. Miller, former
director of the Office of Management and Budget. All he
could say of plaintiffs’ theory regarding saved borrowing
costs was that it was sound as a matter of economics and
common sense; he said so on the basis of no personal
knowledge of the day-to-day mechanics of borrowing
decisions at Treasury. Tr. 253:21-254:2 (Miller)." P. 41

"But even plaintiffs’ expert agreed that it is only.the
specific nature of°~he relief sought here that secures the
jurisdiction of this Court to order monetary relief against
the government. See Tr. 77:4-21 (Laycock); Blue~Fox, 525
U.S. at 262." P. 48

"Plaintiffs did not produce a single witness who could
testify in detail about modern borrowing practices .at
Treasury." P. 52

PLAINTIFFS’ COUNSEL FAILED TO REVIEW DATA

~There can be no complaint that plaintiffs lacked time or
opportunity t~o review Scheuren’s methodology or data. The
parties were given a standing offer to adjourn the trial in
the event that they were confronted with information that
they were not immediately able to address. See Hrg. Tr.
83:1-7 (Apr. 28, 2008) (the Court); Tr. Pretrial Conference
13:8-17 (June 2, 2008) (the Court)~ The offer was not taken
up." p. 36, footnote 13.

PLAINTIFFS’ COUNSEL FAILED TO PROVE BIAS

’~But whatever criticisms plaintiffs had about the
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-government’s model, they were not able to prove any bias
that would render it fundamentally unsound." P. 38

"First, as explained earlier in this memorandum,
plaintiffs’ model contains plain inaccuracies, and the
compound interest factor only compounds them." P. 40

"Second, p!aintiffs presented no evidsnce that their
theoretical benefit to the government was anything other
than a theory." P. 41

PLAINTIFFS’ COUNSEL FAILED TO CONTRADICT
DEFENDANTS’ OFFER OF PROOF

"("All evidence is to be weighed according to the proof
which it was in the power of one side to have produced, and
in the power of the other side to have contradicted.").
Yet there are at least three reasons not to accept
plaintiffs’ super-strong assertion of the presumption in
this case. First, and foremost, to do so would breathe new
life~ into a ."gold-plated" form of accounting that the Court
of Appeals has already rejected as unduly burdensome, and
that plaintiffs themselves have disclaimed. See Tr. of
Appellate Oral Argument 40:1-45:25 (Sept. 16, 2005), [Dkt.
3519, ExhLbit i]." P. 63-64

The Court did not find that Plaintiffs were able to contradict defendants offer of proof.
Once again you failed all American Indian beneficiaries.

REMEDIES

"Restitution and disgorgement are not remedies for the
failure to account, but for the failure to pay.
The only relevance to plaintiffs’ restitution claim of my
impossibility finding is that it raises an evidentiary
presumption in favor of the beneficiaries and against the
trustee." P 46-47

"Thus, while equity will influence questions of.proof and
calculations regarding funds withheld, it does not allow me
to award any relief -- whether legal or equitable -- other
than the specific return of funds withheld in breach of
trust, because, in this Court, the government has not
waived its immunity to anything other than specific
relief." P. 51

"The foregoing discussion.telegraphs the answer to the
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next question, which is whether I have jurisdiction in
equity to order disgorgement of the "benefit to the
government" plaintiffs think was derived from the
withholding of trust funds. The answer is simply "No" --
but the plaintiffs have devoted Such. a significant amount
of attention to the claim that a full explanation for its
rejection will be attempted here. I have c.oncluded after
hearing the ev±dence that the claim must be denied (I)
because there is no proof that the government was
actually relieved from the need to borrow money because of
IIM funds it had not posted to accounts; (2) be~cause a
claim for theoretical savings of borrowing costs is in
substance a claim for damages; and (.3) because, in general,
an accounting for profits is not specific relief within the
meaning of Bowen and Blue Fox. P. 51-52

"The financial practices of the Treasury Department in the
early years of the trust -- a very important era because,
in plaintiffs’ submission, early differences compound over
the life of the trust -- remain a complete mystery. Even if
the record contained information about Treasury’s use of
identified trust funds now or in the past, such information
would not prove anything about the use or management of
misident±fied or mislaid funds. Plaintiffs’ assumption that
all funds went into the Treasury General Account and were
all taken into account when the government made borrowing
decisions is thus, only an assumption, entirely unproven as
to any specific funds, and specifically refuted as to the
modern borrowing practices at Treasury." P. 52

"If profits from the use of the property are sought, the
plaintiff has the burden of proof to establish the gross
amount of such profits." See Joel Eichengrun, Remedying the
Remedy of Accounting, 60 IND. L.J. 463, 469-70 (1985)
(citing Pallma v. Fox, 182 F.2d 895 (2d Cir. 1950) (Hand,
C.J.)). Plaintiffs essentially concede as much, see
Plaintiffs’ PropoSed Findings of Fact and Conclusions of
Law, [Dkt. 3549] at 140 (plaintiffs have burden of proving
a reasonable approximation); id. at 141 (citing above
article), but they did not sustain their burden." P. 52-53

’~Plaintiffs read § 702 and Bowen far too broadly in
arguing that any remedy classifiable as restitution or
disgorgement is relief "other than. money damages." The
Supreme Court has already made clear that, where money is
at stake, it must be "the very thing to which [the
plaintiff] was entitled" to come within the waiver, see
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Bowen, 487 U.S. at 895 -- or the suit must be brought "to
enforce the.statutory mandate itself, which happens to be
one for the payment of money." Blue Fox, 525 U.S. at 262
(citing Bowen, 487 U.S. at 900)." P. 55

"I have rejected the plaintiffs’ claim of entitlement to an
additional sum representing "benefit to the government.""
P. 5

I read where your lead plaintiff found the Court’s August 7, 2008 decision "disappointing
and difficult to understand." Naturally, she and all Individual Indian Money (IIM)
Account beneficiaries are disappointed .with the $455 million amount cited by the Court.

If American Indians believe all the government’s past injustices can be addressed in a
class action lawsuit, expectations will never be met. The court must look only at the
evidence presented and the laws, which govern the court,

IIM beneficiaries are looking for forgiveness for past sins and wrongs for 120 years,
which continue daily. Can any court right these va-ongs? Not without reliable witnesses
and proof of its theories.

Can any amount of money right these wrongs? Certainly $47 billion would have made
Plaintiffs’ counsel happier than the $455 million cited by the court. Should IIM claims
have been filed in the Federal Court of Claims in the first place? Should there ever have
been a class for individuals who are owed individual money damages? Do individual
Indians have access to equal justice attorneys?

EDDIE JACOBS SATISFIED REQUIREMENTS
OF THE AMERICAN INDIAN TRUST FUND MANAGEMENT REFORM

The court stated how plaintiffs’ counsel failed IIM beneficiaries in your representation in
this important case. You. failed me because I have been denied the constitutional right to
my property and procedural due process of law, which requires that proceedings shall be
fair. I plead with plaintiffs’ counsel, defendants, and the Court to do what is fair and
right in hearing my case and reimbursing my father’s and my property, including
compound interest, due to my father and me and repeat the ways my case is unique.

(1) Eddie Jacobs began an administrative claim for relief long before there was a
Cobell class.

(2) Eddie Jacobs’ claim is an unfractionated claim passing from one original allottee,
Johnny Jacobs’ estate to one heir, Eddie Jacobs.

(3) Historically, Johnny Jacobs, a minor, had two IIM accounts with separate 80-acre
mineral tracts with two different leases, one for each revenue source.

(4) Eddie Jacobs’ records show the State of Oklahoma levies an Oklahoma Gross
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Production Tax and Fees, which separates the Cobell class plaintiffs from all
Oklahoma Indian mineral owners similarly affected by the gross production taxes
and fees taken from IIM accounts.

(5) February 24, 2005, Defendants’ counsel stated Eddie Jacobs is a "non-party.’’2

(6) Eddie Jacobs’ case is unique because of the completeness of my father’s and my
IIM and USGS historical records.

(7) The Court recognized that I was unique when I objected to Plaintiffs’ attorneys’
fees, "It is to be noted that other than Mr. Jacobs, no trust beneficiary among the
500,000 or more in the plaintiff class has objected or commented to the interim
fee petition by telephone or e-mail.’’3

(8) Defendants’ officials, Ross Swimmer and Donna Erwin, Office of Special
Trustee, told me directly they would reconcile my father’s and my accounts if
Cobell plaintiffs’ counsel would release me from the class.

(9) Department of Justice’s counsel asked in a letter to Plaintiffs’ counsel, "Should
out- understanding of the scope of the class certification be incorrect or should you
elect to allow us to communicate directly with Mr. Jacobs, please let us kn0w.’’4

Apparently the Justice Department had doubts that I should be a class member. I
understand Mr. Swimmer and Ms. Erwin’s statements mean DOI trustees will reconcile
and repay to Eddie Jacobs all funds due and owing to my father’s and my IIM and USGS
accounts beginning in 1912, including principal and interest at the highest legal rate,
payment for lost IIM accounts, war bonds, and other lost amounts for claims which can
.be proved in an unbiased review of our records as set out in the 1994 Trust Reform Act.

The 1994 Indian Trust Reform Act guarantees, "The Special Trustee shall.monitor the
reconciliation of tribal and Individual Indian Money trust accounts to ensure that the
Bureau provides the account holders, with a fair and accurate accounting of all trust
accounts.’’5

The American Indian Trust Fund Management Reform provides authority for payment of
claims for interest owed: "’The Secretary shall make payments to an individual Indian
in full satisfaction of any claim of such individual for interest on amounts deposited
or invested on behalf of such individual before October 25, 1994, retroactive to the
date that the Secretary began investing individual Indian monies on a regular basis, to
the extent that the claim is identified - (1) by a reconciiiation process of individual Indian

2 Defendants’ Opposition to Non-Party Eddie Jacobs’ Motion for Leave to File Under

Seal Eddie Jacobs’ Individual Indian Money Account Documents, February 24, 20053 Memorandum Opinion, dated December 19, 2005, p. 7
4 Letter from Lewis S. Wiener to Robert M. Peregoy, dated July 10, 1998
5 25 USC, Title 25, Chapter 42, Sec. 4043, (2) (A)
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money accounts, or (2) by the individual and presented to the Secretary with supporting
documentation, and is verified by the Secretary pursuant to the Department’s policy for
addressing accountholder losses.’’6 (emphasis added).

Plaintiffs’ counsels’ failure to produce evidence of Liberty Bond and other type loans to
the government and government’s use of IIM beneficiaries’ funds for old age pension
payments constitutes a breach of their duty to me and to all IIM beneficiaries. Plaintiffs’
counsels’ failure to produce one IIM beneficiary was negligent and disrespectful to all
American Indians.

My documents demonstrated evidence of benefit to the government for use of IIM bond
investment money and money used to pay old age pension funds, but plaintiffs’ counsel
chose to ignore these documents. They also chose not to produce any IIM witnesses who
could have told their experiences of how they were harmed and how they were unfairly
and unjustly mistreated during the past 120 years, but you chose to ignore our people.

You failed to show the United States Treasury guaranteed Liberty bonds and Owes my
father and IIM beneficiaries’ principal, plus compound interest due on these bonds.
Secretary of the Treasury Hammond said, "Treasury is responsible for keeping track of
each Treasury security issued by the government. See, e.g., (Pltffs’ Ex_h. 2) (testimony of
Don Hammond, Assistant Secretary of the Treasury, Financial Management Service at
that time and current Member of the Board of Governors of the Federal Reserve System)
at Tr, 57:12,22, May 13, 2003 AM ("Hammond Trial 1.5 Testimony") (°°Our
responsibility is to keep track of specific Treasury securities issued, the rate of interest
they pay, and the payment .of those interests credited.")] Mr. Hammond’s statement
confirms my argument for interest on all the war bond loans and other investments.

Individual American Indians deserved better legal representation from its counsel.
Individual American Indians did not have adequate legal representation. The court said
plaintiffs’legaltheoriesfall.’!rhe plaintiffs’ model stands or falls
with their legal theory, and it falls." P. 68. Plaintiffs’ legal
representation of all IIM beneficiaries fell and failed.

6 25 USC, Title 25, Chapter 42, Sec. 4012
7 Plaintiffs’ Memorandum In Support Of Equitable Restitution And Disgorgement,

March 19, 2008, p. 9
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I stand by all I have stated to you now and in the past. My records will bear out the truth
of my statements to you and I ask this Court to grant me relief as requested.

Sincerely,

Eddie Jacobs

The Hon. James Robertson, United States District Judge, USDC, D.C.
Jeffrey S. Bucholtz, United States Acting Assistant Attorney General
Michael F. Hertz, United States Deputy Assistant Attorney General
J. Christopher Kohn, United States Department of Justice, Director, Civil Division
John Stemplewicz, Senior Trial Attorney, Commercial Litigation, Civil Division
Robert E. Kirschman, Jr., United States Department of Justice, Civil Division
John Warshawsky, United States Department of Justice, Civil Division
Ross Swimmer, Special Trustee, Office of.Special Trustee, DOI
Donna Erwin, Principal Deputy Trustee, Office of Special Trustee, DOI
John Echohawk, Esq., Native American Rights Fund
Hon. Byron L. Dorgan, Chairman, Senate Committee on Indian Affairs
Hon. Lisa Murkowski, Vice Chairman, Senate Committee on Indian Affairs
Hon. Tom Cobum, Oklahoma, Senate Committee on Indian Affairs
Hon. John McCain, Senate Committee on Indian Affairs
Hon. Nick J. Rahall, II, Chairman, Committee on Natural Resources
Hon. Don Young, Ranking Republican Member, Committee on Natural
Resources
Honl Dan Boren, Oklahoma, Committee on Natural Resources
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