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(1) the seizure was based on a judicial seizure warrant; or
(2) an arrest was made in connection with the seizure; or

(3) drugs or other contraband were seized from the person from whom the property was
seized.

Federal law enforcement agencies may expand the circumstances requiring attorney
approval. Any attorney review shall verify that:

(1) the property is subject to federal forfeiture;

(2) there is probable cause to support the seizure;

(3) the property is not subject to the jurisdiction of a state court; and

(4) there is no other legal impediment to a successful forfeiture action.

Federal law enforcement agencies will normally secure attorney review through their own
offices of chief counsel or other legal unit but may, in their discretion, request that an AUSA
conduct this review. Any further review processes established in the future for federal

seizures will also apply to adoptive seizures.

Preseizure planning is an essential part of the review process. Property management
issues must be addressed in consultation with the USMS prior to an adoption.*

D. Minimum monetary thresholds

Generally, a state or local seizure may not be approved for adoption unless the equity in
the property exceeds the following levels:

Conveyances
Vehicles $2,500
Vessels $5,000
Aircraft $5,000

“See Appendix B for a copy of the Preseizure Planning Guide.
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Real property
Land and any For properties with appraised
improvements values less than $100,000 net
equity must be at least $20,000.

All other property
Currency, bank $1,000
accounts, monetary
instruments, jewelry, etc.*®

The U.S. Attorneys, in consultation with federal law enforcement agencies and state and
local law enforcement, may institute higher or lower district-wide thresholds for judicial
forfeiture cases as law enforcement or management needs require. Similarly, a federal law
enforcement agency may institute higher or lower thresholds for administrative forfeiture
cases. Written notice of any higher or lower thresholds shall be provided to the Chief,
AFMLS and the Special-Agents-in Charge of the federal law enforcement agencies in the
affected judicial district. Lower thresholds may not necessarily result in increased sharing
with state and local law enforcement. Since sharing is always based on net proceeds,
forfeiture of lower dollar-value property may result in no net proceeds to share.*’

In individual cases, the thresholds may be waived when forfeiture of a particular
asset—e.g., a crack house, a conveyance with hidden compartments, or a vehicle used in
alien smuggling seized at an international border—will serve a compelling law enforcement
interest. Any waiver must be approved in writing by a supervisory-level official designated
by the adopting agency, and an explanation of the reason for the waiver must be noted in the
case file. The fact that the owner or person in possession of the property has been arrested or
will be criminally prosecuted can be an appropriate basis for a waiver.

E. Forfeitures generally follow the prosecution

As discussed in chapter 2, section V, when property is seized as part of an ongoing
federal criminal investigation and the criminal defendants are being prosecuted in federal
court, the forfeiture action, as a general rule, should be commenced administratively by a
federal agency or pursued in federal court, regardless of who made the seizure. Conversely,

* Firearms and assets related to terrorism may be forfeited regardless of value. See A Guide to the Forfeiture
of Firearms and Ammunition (April 2006) at 22-21.

47 “Net proceeds” represents the gross receipts from forfeiture or the sale of forfeited property less qualified
third-party interests (e.g., liens, mortgages), federal case-related expenses (e.g., advertising costs, out-of-pocket
investigation or litigation expenses), any award paid to a federal informant, and federal property management
expenses (e.g., appraisal, storage, security, sale).

36



Asset Forfeiture Policy Manual (2008)

when a state or local agency has seized property as part of an ongoing state criminal
investigation and the criminal defendants are being prosecuted in state court, any forfeiture
action should generally be pursued in state court.

F. 30-day rule for presentation for federal adoption

A federal law enforcement agency may be required to commence administrative forfeiture
proceedings by sending written notice “not more than 90 days after the date of seizure by the
state or local law enforcement agency.”* In order to allow ample time for federal agencies to
process adoptive seizures, state and local agencies must request federal adoption within 30
calendar days of seizure. Any waiver of the 30-day rule must be approved in writing by a
supervisory-level official of the adopting agency where the state or local agency requesting
adoption demonstrates the existence of circumstances justifying the delay.

G. Direct adoption by the U.S. Attorney

A U.S. Attorney may recommend in writing that a federal law enforcement agency adopt
a particular state or local seizure or category of seizures for federal forfeiture. If the federal
agency declines to adopt the seizure but has no objection to the direct adoption of the seizure
by the U.S. Attorney for judicial forfeiture under federal law, the U.S. Attorney may adopt
the seizure and pursue the forfeiture civilly or criminally. On the other hand, if the federal
agency declines to adopt the seizure and believes that it should not be adopted for federal
forfeiture and the U.S. Attorney disagrees, the U.S. Attorney may refer the matter to the
AFMLS Program Management Unit. After consulting with the headquarters office of the
seizing agency, AFMLS may authorize direct adoption of the seizure or category of seizures
by the U.S. Attorney where a compelling law enforcement purpose justifies such action.

H. Retention of custody by state or local agency during federal forfeiture
proceedings

To minimize storage and management costs to the Department of Justice, the state or
local agency requesting adoption of a conveyance should serve as the substitute custodian of
the property pending forfeiture. The USMS may authorize a state or local law enforcement
agency requesting adoption of other personal property, except cash and other financial
instruments, to serve as the substitute custodian where appropriate. Use or disposition of the
property during this period by state or local law enforcement officials or others is prohibited.

BSee 18 U.S.C. § 983(a)(1)(A)(iv).
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|. Real property

Following consultation with the USMS and concurrence by the USAO, a federal law
enforcement agency may approve a request for federal adoption of real property seized by a
state or local agency. The requirements outlined in 18 U.S.C. § 985, govern the federal
seizure and civil forfeiture of real property.

J. Use of anticipatory seizure warrants

If a state or local law enforcement agency commences a forfeiture action under state law,
no federal forfeiture action may be commenced as long as the state court has jurisdiction over
the subject property. If, however, the state or local authorities determine, for whatever reason,
that the state action will be terminated before it is completed, and that the property will
accordingly be released, or a federal seizing agency otherwise learns that the state court is
about to order the release of property that is federally forfeitable, a federal agency may
arrange to seize the property by obtaining an anticipatory seizure warrant from a federal judge
or magistrate. The anticipatory seizure warrant must provide that it will be executed only
after the state court has relinquished control over the property.*

For purposes of the notice requirements in section 983(a)(1), property seized pursuant to
an anticipatory seizure warrant in these circumstances is considered the subject of a federal
seizure such that the period for sending notice of the forfeiture action is 60 days, commencing
on the date when the anticipatory seizure warrant is executed.

¥ See United States v. $174,206.00 in U.S. Currency, 320 F.3d 658 (6th Cir. 2003) (concurrent jurisdiction
doctrine does not bar federal court from exercising in rem jurisdiction over property that state court has released
to the claimants after state prosecutors failed to commence a forfeiture action within the deadlines specified by
state law); United States v. 490,920 in U.S. Currency, 911 F. Supp. 720 (S.D.N.Y. 1996) (district court cannot
exercise in rem jurisdiction until state court relinquishes it), motion for reconsideration granted, 937 F. Supp.
249, 252-53 (S.D.N.Y. 1996) (court may grant anticipatory seizure warrant so Government can seize property as
soon as state court relinquishes it); United States v. One Parcel Property Lot 85, 100 F.3d 740, 743 (10th Cir.
1996) (initiation of federal civil forfeiture action does not violate concurrent jurisdiction rule as long as property
is not actually seized until after state action is dismissed); United States v. One 1987 Jeep Wrangler, 972 F.2d
472, 478-479 (2d Cir. 1992) (federal court may exercise jurisdiction over property under federal forfeiture law
once it is released by state court and reseized; state court’s order releasing property has no effect on federal
forfeiture); United States v. One Black 1999 Ford Crown Victoria Lx, 118 F. Supp. 2d 115, 118-19 (D. Mass.
2000) (because only one court may exercise in rem jurisdiction over property at a time, federal court may not
exercise jurisdiction while state forfeiture action is pending; but once state court rules that property must be
released and the order is obeyed, state jurisdiction evaporates and property may be reseized and made subject to
forfeiture under federal law; following Jeep Wrangler); United States v. $3,000,000 Obligation of Qatar
National Bank, 810 F. Supp. 116, 117-19 (S.D.N.Y. 1993) (federal court, though “second in time,” may proceed
to judgment, assert a lien that will result in seizure of the asset only upon release from state jurisdiction, but stay
execution of the judgment until federal jurisdiction is perfected).
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K. Concurrent jurisdiction

As noted above, a federal agency may not approve the adoption of a seizure while the
property remains subject to the jurisdiction of a state court. Depending on state law, a state
court may be deemed to acquire jurisdiction over property seized by a state or local agency in
a variety of ways: where a state commences forfeiture proceedings against the seized
property, where a party files an action in state court seeking the return of the property, where
a state or local agency seizes the property pursuant to a state search warrant or seizure
warrant, or even where a state or local law enforcement officer simply seizes the property in
the absence of state process. As a matter of comity, the court first assuming in rem
jurisdiction over the property retains jurisdiction to the exclusion of all others. Consequently,
if a state court has in rem jurisdiction over property, the state court must relinquish
jurisdiction before any request for adoption may be approved. In these situations, the agency
requesting adoption, with the assistance of the appropriate state or local prosecutorial office,
may be required to obtain a state court turnover order relinquishing jurisdiction and
authorizing the transfer of the property to a federal law enforcement agency for the purpose
of federal forfeiture. Where a state search warrant or seizure warrant contains this
authorization, or a state statute or controlling case law authorizes release of seized property
for federal forfeiture, a subsequent turnover order is unnecessary.

The turnover order must be obtained from the state court with jurisdiction over the seized
property (i.e., the state court that issued the warrant allowing the seizure or before which the
state forfeiture proceedings have been commenced). The USAO should not seek such orders
in state court, but may assist its state counterparts in doing so. Failure to obtain a turnover
order may make it impossible for a federal court to take jurisdiction over the seized property
in subsequent judicial forfeiture proceedings. In some cases, this may result in the dismissal
or voiding of federal judicial forfeiture proceedings and the return of the property to the
person from whom it was originally seized.
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Chapter 2

Administrative and Judicial Forfeiture

[. Interplay of Administrative and Civil Judicial Forfeiture
A. Preference for administrative forfeiture

Before 1990, virtually all forfeitures of properties valued at more than $100,000 were
conducted judicially. In 1990, however, the law was amended to permit the administrative
forfeiture of cash and monetary instruments, without regard to value, and of other property up
to a value of $500,000. See 19 U.S.C. § 1607.

The legislative history of this law makes clear that Congress sought to increase the speed
and efficiency of uncontested forfeiture actions and has confidence in the notice and other
safeguards built into administrative forfeiture laws. Moreover, the due process protections
enacted as part of the Civil Asset Forfeiture Reform Act (CAFRA) of 2000 ensure that the
administrative forfeiture laws operate fairly. Accordingly, there is a preference for doing
forfeitures administratively where it is possible to do so.

In general, properties subject to administrative forfeiture® must be forfeited
administratively, unless one of the following exceptions applies.

(1) Where several items of personal property (other than monetary instruments) are
subject to civil forfeiture under the same statutory authority and on the same
factual basis, and they have a common owner and a combined appraised value in
excess of $500,000, the property should be forfeited judicially in a single action.

(2) Where the items subject to forfeiture include some that can be forfeited
administratively and others that must be forfeited judicially, the forfeitures may be
combined in a single judicial action.

> In general, all property subject to forfeiture may be forfeited administratively except (1) real property (see
18 U.S.C. § 985); (2) personal property having a value of more than $500,000, except as noted in 19 U.S.C.
§ 1607(a); and (3) property forfeitable under a statute that does not incorporate the Customs laws (see, e.g.,
18 U.S.C. § 492, relating to counterfeiting).
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(3) When pursuing administrative forfeiture might create the appearance that the
Government is circumventing the time limits on administrative forfeiture set forth
in 18 U.S.C. § 983(a), the forfeiture should be done judicially as explained in
section I.D at page 47.

(4) When the U.S. Attorney and the seizing agency agree that the forfeiture should
proceed judicially in the first instance, administrative forfeiture is unnecessary.

(5) When, as explained in section II.B at page 61, the U.S. Attorney requests that the
seizing agency suspend the administrative forfeiture to allow the forfeiture to be
handled criminally, and the seizing agency agrees to do so, the forfeitures may be
pursued exclusively as part of the criminal case.

B. Administrative forfeiture of bank accounts

Section 1607(a)(4) of title 19 states that “monetary instruments” may be administratively
forfeited without regard to dollar value. This is an exception to the $500,000 cap on the
administrative forfeiture of personal property set forth in section 1607(a)(1), but it does not
apply to funds in a bank account.

The term monetary instrument is defined in 31 U.S.C. § 5312(a)(3) to mean currency,
traveler’s checks, various forms of bearer paper, and “similar material.” Neither this statutory
definition nor the parallel definition in the applicable regulations encompasses the funds in a
bank account.’’ Moreover, the legislative history of section 5312(a)(3) indicates that
Congress intended the term monetary instrument to apply only to highly liquid assets.”
Consequently, funds in a bank account may not be considered monetary instruments for the
purposes of the exception to the cap on administrative forfeitures. Nor may a seizing agency
invoke the exception to the $500,000 cap in section 1607(a)(4) by waiting until the funds are
converted to a monetary instrument such as a check, and then forfeiting the check
administratively. If funds in a bank account having a value in excess of $500,000 are seized
from a bank, they must be forfeited judicially regardless of the form they take when received
from the bank by the seizing agency.

> See also 31 C.F.R § 103.11(u) (defining monetary instruments).

2 H. Rep. No. 91-975, 91st Cong. 1, 2d Sess. (1970), reprinted in 1970 U.S. Code Cong. & Admin. News
4407. “It is not the intention of your committee, however, that this broadened authority be expanded any further
than necessary to cover those types of bearer instruments which may substitute for currency.”
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Funds that were withdrawn from a bank account by the account holder and converted to
currency or a monetary instrument before the seizure by a law enforcement agency took
place, however, fall within the exception in section 1607(a)(4) and thus may be forfeited
administratively regardless of value. Moreover, funds in a bank account of a value of
$500,000 or less may be administratively forfeited pursuant to section 1607(a)(1), subject to
the policy on handling forfeitures judicially if the aggregate value of two or more assets
exceeds $500,000, as discussed in section I.A at page 41.

C. Conversion of administrative forfeitures covered by the Customs carve-
out to judicial forfeitures covered by CAFRA>®

There are times when an administrative forfeiture is commenced under Title 19,** but the
ensuing judicial forfeiture is brought under another statute. Title 19 forfeitures, of course, are
exempt from the provisions of CAFRA, whereas most other forfeitures are not. This section
discusses what action the United States should take when it converts an administrative
forfeiture action under Title 19 to a civil judicial action brought under a non-Title 19 statute
that is not exempt from the CAFRA requirements.

1. Summary

The reforms enacted by CAFRA are applicable to all civil forfeitures taken under any
provision of federal law except for those specifically exempted by 18 U.S.C. § 983(]).
Forfeitures to which the provisions of CAFRA are not applicable include, inter alia,
forfeitures under Title 19 that are enforced by Customs and Border Protection (CBP) and
U.S. Immigration and Customs Enforcement (ICE) (formerly components of the U.S.
Customs Service). In instances where CBP (on its own, or on behalf of ICE) commences an
administrative forfeiture action under Title 19, but the U.S. Attorney subsequently files a
civil judicial forfeiture action under a non-Title 19 statute (e.g., 21 U.S.C. § 881, which is not
CAFRA-exempt) the U.S. Attorney should comply with all CAFRA deadlines, including the
90-day filing deadline under section 983(a)(3), and CBP should return the cost bond.

>3 Section I.C was previously circulated as Interim Legal Advice Memorandum 03-3 in 2003.
> The reference to forfeitures commenced under Title 19 is to cases in which Title 19 provides the
substantive basis for the forfeiture, not cases in which the procedures in Title 19 are incorporated into other

forfeiture statutes. See, e.g., 18 U.S.C. § 981(d).
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2. Discussion

CAFRA, which took effect on August 23, 2000, enacted a set of procedural provisions in
section 983 that governs administrative and judicial forfeitures under all civil forfeiture
provisions of federal law, except for those explicitly exempted by section 983(I). Thus, the
procedures governing administrative and civil judicial forfeiture in section 983 apply to even
the most obscure federal civil forfeiture statutes. The only forfeitures to which section 983
does not apply are those specified in section 983(I), which include, inter alia, all forfeitures
under Title 19, all forfeitures under Title 26 (including forfeitures of firearms under the
National Firearms Act), and certain forfeitures under other statutes enforced by CBP and
ICE.” In those cases, the Customs laws remain in effect as if CAFRA had not been enacted.
Because section 983(I) exempts many forfeiture provisions enforced by CBP and ICE from
the application of the CAFRA reforms, it is generally referred to as the “Customs carve-out”
provision.’®

Given the Customs carve-out in CAFRA, a potential problem arises when a CBP or ICE
officer seizes property pursuant to Title 19 authority, initiates an administrative forfeiture
action, and—as CBP is required to do—refers the case to the U.S. Attorney following the
filing of a claim and cost bond, but the U.S. Attorney subsequently decides to commence a
civil forfeiture action under another statute that is not exempt from CAFRA. For example,
CBP or ICE may seize property in a drug case under Title 19, but the U.S. Attorney may
believe it advantageous to the Government for strategic reasons to pursue the forfeiture under
section 881.

Because the Government has chosen to pursue forfeiture under a CAFRA statute (i.e., one
not designated under the Customs carve-out provision) all of the CAFRA-mandated
procedures and deadlines would become applicable to the Government’s forfeiture case. For
example, CAFRA changed the deadlines for filing administrative and civil judicial forfeiture

35 Section 983(i)(2) also exempts from the requirements of CAFRA the following provisions of law which
allow for forfeiture: section 983(i)(2)(B) exempts the Internal Revenue Code of 1986; section 983(i)(2)(C)
exempts the Federal Food, Drug, and Cosmetic Act (21 U.S.C. § 301 et seq.); section 983(i)(2)(D) exempts the
Trading with the Enemy Act (50 U.S.C. App. § 1 et seq.) and the International Emergency Economic Powers
Act (IEEPA) (50 U.S.C. § 1701 et seq.) (IEEPA provision added by the USA Patriot Act of 2001, Pub. L. 107-
56, Title II1, § 316(d), Oct. 26, 2001, 115 Stat. 272, 310); and section 983(i)(2)(E) exempts section 1 of Title VI
of the Embargo Act of June 15, 1917 (40 Stat. 233; 22 U.S.C. § 401).

%% Section 983(i) does not exempt all statutes enforced by CBP and ICE. The currency and monetary

instrument report (CMIR) offenses in Title 31, smuggling offenses under 18 U.S.C. § 545, and other provisions
are not exempted from the requirements of CAFRA.
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actions from those required under pre-CAFRA law and abolished the cost bond.”” In
“exempted cases,” such as those filed pursuant to Title 19 under the Customs carve-out
provision, the Customs laws and supplemental rules require only that forfeiture proceedings
be commenced “forthwith” and be prosecuted “without delay.” Under CAFRA, however,
notice of administrative forfeiture generally must be sent within 60 days of the seizure, and
the civil judicial complaint must be filed within 90 days of the filing of a claim contesting the
administrative forfeiture. See section 983(a).*®

Choosing to pursue judicial forfeiture under a CAFRA statute, after CBP has commenced
an administrative forfeiture under an exempted statute, thus presents the Government with a
number of questions: Does the 90-day period for filing a judicial forfeiture action under
section 983(a)(3) run from the date the claim was filed with CBP (or ICE), or from the date
the AUSA decided to pursue civil forfeiture under a CAFRA statute? Does the 60-day notice
requirement for administrative forfeitures apply retroactively so that a claimant who did not
get notice within 60 days of the seizure could demand the return of the property pursuant to
section 983(a)(1)(F) on the ground that the Government did not comply with the
requirements in section 983(a)(1)(A)? Should the Government return the cost bond?

The question regarding the cost bond is the easiest to resolve. If the Government is no
longer pursuing civil forfeiture under a statute exempted from CAFRA, it has no legal
authority to continue to hold the cost bond. In such cases, the U.S. Attorney should advise
CBP that the cost bond must be released. On the other hand, if the Government pursues the

718 U.S.C. § 983(a)(2)(E) provides that “any person may make a claim under subparagraph (A) [of section
983(a)(2)] without posting bond with respect to the property which is the subject of the claim.”

8 Section 983(a)(1) deals with notice of administrative forfeiture actions, which must, in general, be sent to
interested persons within 60 days of the seizure of the property.

Section 983(a)(2) deals with filing a claim in the administrative forfeiture proceeding in response to the notice.
Under this provision, property owners have 30 days from the last date of publication to file a claim, and may do
so without having to file a cost bond (section 983(a)(2)(E)).

Section 983(a)(3) deals with the filing of the judicial forfeiture complaint in cases where a claim is filed. Under
this provision, the Government has 90 days to file a civil judicial action (or include the forfeiture allegation in a
related criminal indictment).

Finally, if the Government files a civil judicial complaint, section 983(a)(4) gives any person claiming an

interest in the seized property 30 days to file a claim to the property in accordance with the supplemental rules,
and 20 days from the filing of the claim to file an answer.
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civil judicial forfeiture under both the exempted statute and a CAFRA statute, the cost bond

may be retained as long as the exempted cause of action remains part of the complaint.”

The question regarding the retrospective application of the 60-day notice requirement is
also easy to resolve. If, at the time it seized the property and commenced administrative
forfeiture proceedings, CBP or ICE was acting pursuant to an exempted statute, it is not
required to send any notice within any fixed period of time. That the U.S. Attorney
subsequently decides to pursue the forfeiture under a CAFRA statute does not change that
fact. Accordingly, the U.S. Attorney’s charging decision would not retroactively convert a
properly conducted administrative forfeiture proceeding into one that constituted a violation
of the notice requirements in section 983(a)(1).

Moreover, even if we are mistaken in that regard, the same event that created the
retrospective violation—the filing of the civil judicial action under the CAFRA
statute—would itself render any supposed violation of the notice requirement moot. That is
because we interpret section 983(a)(1)(F), which requires the return of the seized property if
the Government fails to comply with the 60-day notice deadline “without prejudice to the
right of the Government to commence a forfeiture proceeding at a later time,” as allowing the
Government to retain possession of the seized property if it promptly files the civil judicial
action upon discovery of the missed deadline. See also Manjarrez v. United States, 2002 WL
31870533 (N.D. Ill. 2002) (failure to send notice of an administrative forfeiture within the
60-day period prescribed by CAFRA does not bar the Government from commencing a civil
judicial forfeiture action against the same property without first returning the property to the
claimant). In a case where the supposed violation of the notice requirement does not even
occur until the Government has decided to abandon the non-CAFRA forfeiture theory in
favor of one to which the notice requirement applies, the Government will have filed the
judicial action as discussed in Interim Legal Advice Memorandum 02-2, (see section LF,
infra) and maintained custody of the property pursuant to an arrest warrant in rem, before any
obligation to return the seized property arises.

How to deal with the 90-day filing requirement in section 983(a)(3) presents a closer
question. On the one hand, until the U.S. Attorney determines to pursue the civil judicial

% We note that pursuing civil judicial forfeiture under mixed theories (i.e., under CAFRA statutes and
statutes covered by the Customs carve-out) will be problematic and is not recommended. Among other things,
the trial procedure and jury instructions would be extraordinarily complex, given that hearsay would be
admissible to allow the Government to establish probable cause (outside the presence of the jury) on the
exempted theory, while only admissible evidence could be used (in the presence of the jury) to establish the
forfeitability of the property by a preponderance of the evidence on the CAFRA theory. Also, if the Government
meets its burden under both theories, the innocent owner defense in section 983(d) would apply to the CAFRA
theory, but would not apply to the exempted theory.
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forfeiture under CAFRA statute, the 90-day filing requirement simply does not apply. On the
other hand, if the Government routinely seized property under an exempted statute, delayed
filing any civil judicial action for more than 90 days after a claimant filed a claim and cost
bond, and then filed the judicial forfeiture under a CAFRA statute, it might create the
appearance that the initial seizure under the exempted statute was merely a ruse to allow the
U.S. Attorney to avoid complying with CAFRA when the Government intended all along to
pursue the judicial forfeiture under the CAFRA statute. Accordingly, in any case referred by
CBP or ICE where the initial seizure was pursuant to an exempted statute, the U.S. Attorney
should make the decision whether to switch theories to a CAFRA statute, or to include both
CAFRA and non-CAFRA theories in the complaint, within 90 days of the filing of the claim
and cost bond; and if the decision is made to pursue the CAFRA forfeiture, the U.S. Attorney
should file the complaint before the 90 days expires, or ask the court for an extension of time
in accordance with section 983(a)(3).

D. Whether to file a judicial forfeiture action when the timeliness or form of
an administrative forfeiture claim is in dispute®

There are times when the claim filed in an administrative forfeiture proceeding is facially
defective or filed out of time, but the claimant disputes that characterization. This section
discusses whether, in such cases, the seizing agency should enter a declaration of forfeiture or
refer the case to the U.S. Attorney.

1. Summary

Section 983(a)(2) requires that a claim contesting an administrative forfeiture action
contain certain information and be filed within a certain number of days. If the claim is not
filed in accordance with the statute, the seizing agency may enter a declaration of forfeiture
pursuant to 19 U.S.C. § 1609. There are times, however, when the claimant may dispute the
agency’s characterization of the claim as defective or untimely.

If the seizing agency ignores the claimant’s protestations and proceeds with the
declaration of forfeiture without referring the case to the U.S. Attorney, it runs the risk that
the claimant may turn out to have been correct. By that time, it is likely that the 90-day period
for commencing a civil judicial forfeiture action pursuant to section 983(a)(3) will have
expired, and that civil forfeiture of the property will be barred by the “death penalty”
provision in section 983(a)(3)(B).

80 Section I.D was previously disseminated as Interim Legal Advice Memorandum 03-4 in 2003.
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On the other hand, if the agency routinely forwards untimely or defective claims to the
U.S. Attorney, and the U.S. Attorney files a civil judicial forfeiture action to toll the 90-day
period, the agency’s policy of insisting on strict compliance with section 983(a)(2) will be
undermined, and claimants will have little incentive to adhere to the statutory requirements.

On balance, the seizing agencies should continue to adhere to the policy of strict
compliance and should only refer valid claims to the U.S. Attorney. The agencies are
encouraged, however, to consult with the local U.S. Attorney if the content or timeliness of a
claim filed in an administrative forfeiture proceeding is questionable before deciding to issue
a declaration of forfeiture.

2. Discussion

Section 983(a)(2) provides that a person contesting an administrative forfeiture
proceeding must file a claim with the seizing agency not later than the deadline set forth in
the letter giving the person notice of the forfeiture, or not later than 30 days after the final day
of publication of that notice in a newspaper, if direct notice was not received. See section
983(a)(2)(B). Moreover, the statute also provides that the claim must identify the property
being claimed, state the claimant’s interest in the property, and be made “under oath” subject
to penalty of perjury. See section 983(a)(2)(c).®" If no valid and timely claim is filed, the
seizing agency is entitled to enter a declaration of forfeiture against the property pursuant to
section 1609.

If a claim is timely and contains the required information, however, the agency must
transfer the case to the U.S. Attorney, who must either commence a civil or criminal
forfeiture action in the district court or return the within 90 days after the agency received the
claim. See 18 U.S.C. § 983(a)(3)(A). If the U.S. Attorney does not comply with the statutory
requirement, and the 90-day deadline is neither waived by the claimant nor extended by the

court, the Government must release the property and the civil forfeiture of the property is
forever barred. See section 983(a)(3)(B).

In the vast majority of cases, no one files a claim, and the seizing agency proceeds to
enter the declaration of forfeiture. In most other cases, a clearly valid and timely claim is
filed, and the agency transfers the case to the U.S. Attorney as required by law. In a small but
significant number of cases, however, the timeliness or adequacy of the claim is in doubt. In
such cases, the seizing agency may—in its discretion—give the claimant additional time to

81 See section III at page 66, regarding the “under oath” requirement.
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perfect the claim; but if the claim was untimely, or if the defects are not corrected, the agency
has the right to proceed with the administrative forfeiture.

It is clear that the U.S. Attorney’s duty to file a civil or criminal forfeiture action in the
district court does not arise until a claim is filed with the seizing agency in the proper form.
For example, in Manjarrez v. United States, 2002 WL 31870533 (N.D. Ill. 2002), the district
court held that a claim filed by the claimant’s attorney, instead of by the claimant personally,
was not under oath as the statute requires, and therefore was not a valid claim. Accordingly,
the court held, the 90-day period in which the Government was required to commence a
judicial forfeiture action never began to run.

There are times, however, when it is not entirely clear that the claim filed with the seizing
agency is defective or untimely. For example, the agency may believe a claim is late because
it was filed after the deadline set forth in the notice letter that the agency sent to the claimant;
but the claimant may assert that the notice was defective because it was sent to the wrong
address. If the agency is convinced that a claim is incomplete or is filed out of time, and it
sticks to its guns and proceeds with the administrative forfeiture without referring the case to
the U.S. Attorney, there is always the chance that a court will agree with the claimant and
hold that the Government should have filed a judicial forfeiture action within the 90-day
period prescribed by section 983(a)(3)(A). In that case, because there is no provision in the
statute tolling the 90-day period while such disputes are resolved, it is likely that the
Government will find itself outside of the 90-day period and unable to pursue the civil
forfeiture of the property.

On the other hand, if the seizing agency forwarded every questionable case to the U.S.
Attorney, the agency’s policy of insisting on strict compliance with the terms of section
983(a)(2) would be rendered meaningless, and claimants would have little incentive to
comply with those terms.

What is truly needed to resolve this problem is a provision in the statute tolling the 90-
day period while any dispute as to the adequacy or timeliness of the claim filed in the
administrative forfeiture proceeding is resolved by the court. But the absence of such a
provision does not mean that the Government must liberally construe the otherwise strict
requirements of section 983(a)(2). In fact, a recent decision by the Court of Appeals for the
Third Circuit suggests that when there is a bona fide dispute as to the timeliness of a claim,
the court should equitably toll the period for filing the judicial action to avoid any injustice to
the Government.
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In Longenette v. Krusing, 322 F.3d 758 (3d Cir. 2003), a claimant mailed his claim to the
seizing agency within the statutory time period, but the agency did not receive the claim until
after the time period expired. The agency assumed that the claim was untimely and entered a
declaration of forfeiture, but the claimant disagreed and filed an action to recover his property
in the district court. Ultimately, after protracted litigation, the court of appeals held that the
claimant was correct: under pre-CAFRA law, at least, the timeliness of a claim filed in an
administrative forfeiture proceeding by a prisoner was determined by the “mailbox rule.”
That is, the claim was deemed to have been filed when it was mailed.*

By this time, however, the 5-year statute of limitations for filing a civil forfeiture action
had expired. The claimant argued that, accordingly, the Government should be required to
release the property and should be forever barred from commencing a civil forfeiture action.
But the Third Circuit held that in fairness to the Government, given the novel legal issue
involved, the statute of limitations would be equitably tolled. Thus, the Government was
given 6 additional months in which to commence a new forfeiture action against the property.

While Longenette was a pre-CAFRA case involving the 5-year statute of limitations
under 19 U.S.C. § 1621, and not the 90-day filing deadline under section 983(a)(3), the
principle is the same. When the Government, in good faith, enters a declaration of forfeiture
believing that the claim filed in an administrative forfeiture proceeding was inadequate or
untimely, but is ultimately mistaken in that belief, the U.S. Attorney may argue that the time
for filing a judicial action should be equitably tolled.

There is no guarantee, of course, that any court will agree with the Government on this
point. But the availability of that remedy, coupled with the disadvantages of routinely
referring all cases involving defective or untimely claims to the U.S. Attorney, militates in
favor of taking the more aggressive approach on this issue.

It should be added, however, that in any case in which the legal issues regarding the
adequacy or timeliness of a claim are unclear, the seizing agencies are encouraged to consult
with the U.S. Attorney before deciding to go forward with the administrative forfeiture of the
property. Such consultations—particularly in cases where further litigation is likely—will
give the U.S. Attorney, who ultimately will have to defend the agency’s action in the district

52 The rule seems to be otherwise for CAFRA cases and for claims filed by persons who are not prisoners.
See Sandoval v. United States, 2001 WL 300729 (S.D.N.Y. 2001) (claim is considered filed in a civil forfeiture
action when it is received by the seizing agency, not when it is mailed by the claimant); Florez-Perez v. United
States, Case No. 3:99-cv-1230-J-20A (M.D. Fla. Sept. 1, 2000) (claim sent by Federal Express on the last day
for filing a claim but not received by the Drug Enforcement Administration (DEA) until the next day was not
timely filed).
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court, the opportunity to advise the agency on the strengths and weaknesses of its position
and the risks involved in not transferring the case for judicial forfeiture.

3. Conclusion

Seizing agencies should insist on strict compliance with the filing requirements of section
983(a)(2), and should not routinely refer defective claims to the U.S. Attorney just because a
claimant insists that a claim contained all of the required information and was timely filed.
The agencies, however, should consult with the U.S. Attorney regarding any claims in which
the adequacy or the timeliness of the claim is unclear. If the agency rejects the claim and
declares forfeiture but a court ultimately decides that the claim filed in that proceeding was
valid, the U.S. Attorney should argue that the 90-day period for filing a judicial forfeiture
action under section 983(a)(3) should be equitably tolled.

E. 60-day notice period in all administrative forfeiture cases
1. Background

Through the many forfeiture statutes, Congress has made clear its intent that the
Government be expeditious in providing notice and in initiating forfeiture actions against
seized property. Further, a fundamental aspect of due process in any forfeiture proceeding is
that notice be given as soon as practicable to apprise interested persons of the pendency of the
action and afford them an opportunity to be heard.

Notice to owners and interested parties of the seizure and intent to forfeit in any non-
judicial civil forfeiture proceeding is governed by section 983(a)(1), which requires “written
notice” to all interested parties.

2. 60-day notice

Section 983(a)(1) requires that written notice of an administrative forfeiture action be sent
to interested parties as soon as practicable but no later than 60 days after the date of the
seizure. For interested parties determined after seizure, the written notice shall occur within
60 days after reasonably determining ownership or interest. See section 983(a)(1)(A)(V).
Waivers of this notice deadline may be obtained in writing in exceptional circumstances
from a designated official within the seizing agency. See section 983(a)(1)(B).” The
exceptional circumstances are those set forth in section 983(a)(1)(D).

83 For the Drug Enforcement Administration (DEA), the designated official is the DEA forfeiture counsel in
DEA headquarters.
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If a waiver is granted, it must set forth the exceptional circumstances and be included in
the administrative forfeiture case file. A waiver issued under this provision, however, is valid
for no more than 30 days. If additional time is required, the waiver must be extended by a
judicial officer pursuant to section 983(a)(1)(c).

F. Inadvertent violation of 60-day deadline for sending notice®

This section discusses what action the Government should take if it discovers that the
seizing agency has inadvertently failed to send notice of the commencement of administrative
forfeiture proceedings within 60 days of the seizure of the property as required by
section 983(a)(1)(A).

1. Summary

Failure to comply with the 60-day deadline for sending notice precludes the Government
from pursuing administrative forfeiture of the seized property and requires that the property
be returned to the property owner. Section 983(a)(1)(F), however, permits the Government to
file a judicial forfeiture action—civil or criminal—against the same property, and to reseize
the property with either civil or criminal process. If the judicial action is commenced as soon
as practicable after the discovery of the inadvertent failure to send notice, the Government
may maintain custody of the property pursuant to the new civil or criminal process without
having to go through the exercise of returning the property and seizing it back.

2. Discussion

Section 983(a)(1)(A)(I) provides that in non-judicial forfeiture proceedings,® the
Government must send notice of the forfeiture within 60 days after the date of the seizure.
Section 983(a)(1)(A)(iv) extends the deadline to 90 days in cases where the forfeiture is
adopted from a state or local law enforcement agency. The statute also contains various
exceptions to the notice deadlines and a procedure for obtaining extensions of time.®

8% Section I.F was previously disseminated as Interim Legal Advice Memorandum 02-2 in 2002.

5 The notice requirement in section 983(a)(1) applies to all cases where the property was seized for the
purpose of forfeiture, and administrative forfeiture is permissible under 19 U.S.C. § 1608 and not barred by
18 U.S.C. § 985. Seizures that are strictly for evidence, that are undertaken only pursuant to a criminal seizure
warrant (21 U.S.C. § 853(f)), or that cannot, by statute, lead to an administrative forfeiture proceeding, do not
trigger the notice requirements of section 983(a)(1).

8 References in this section to the notice deadline apply to whatever deadline may be applicable in a given

case, be it the 60-day deadline, the 90-day deadline, or some other deadline established pursuant to the statutory
procedure for obtaining an extension of time.
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Congress enacted these deadlines to ensure that property owners are given timely notice
of their right to contest a forfeiture and are apprized of the procedures for doing so. Hence,
law enforcement agencies should endeavor at all times to adhere to the notice deadlines and
obtain extensions of time for sending notice only when necessary, and only in the manner
described in the statute. See sections 983(a)(1)(B) and (c). Intentionally ignoring a notice
deadline in order to delay the sending of notice to the property owner or other interested
parties is not permissible.

There are times, however, when the failure to send notice within the statutory period is
purely inadvertent. The question that arises in such cases is what action the Government must
take to rectify the situation.

Section 983(a)(1)(F) provides as follows:

(F) If the Government does not send notice of a seizure of property in accordance with
subparagraph (A) to the person from whom the property was seized, and no extension of
time is granted, the Government shall return the property to that person without prejudice
to the right of the Government to commence a forfeiture proceeding at a later time. The
Government shall not be required to return contraband or other property that the person
from whom the property was seized may not legally possess. (Emphasis added.)

In our view, subparagraph (F) evinces Congress’s intent to ensure that seized property
does not indefinitely remain in the hands of the Government without the property owner
having any opportunity to contest the forfeiture in a court of law. Thus, if the Government
fails to send notice to the person from whom the property was seized within the statutory
period for sending notice, it must return the property to that person (unless the property was
contraband).

Section 983(a)(1)(F) also makes clear, however, that the Government is permitted to
commence a new forfeiture proceeding. This presents two questions: Can the new proceeding
be administrative, or must it be judicial? And can the Government reseize the property from
the property owner when it commences the new proceeding?

While the statute does not make clear whether the new forfeiture proceeding can be
administrative or must be judicial, we reject the view that section 983(a)(1)(F) permits the
Government to reseize property for administrative forfeiture, thus starting the clock for
sending notice all over again. The statute does not prohibit such action, but returning property
to a property owner after the Government has missed the notice deadline, only to snatch the
property back from the owner in order to start the clock over again, may violate the spirit of
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the legislation, and creates the appearance that the Government is trying to circumvent the
statutory requirement. Thus, it is our view that once the Government misses the notice
deadline for administrative forfeiture, and has returned the property pursuant to section
983(a)(1)(F), no new administrative forfeiture should be commenced against the same
property based on the violation that led to the initial seizure, unless there are extraordinary
circumstances indicating that return of the property would be contrary to the public interest.

On the other hand, section 983(a)(1)(F) does permit the Government to commence either
a civil or criminal forfeiture action in court. In the case of a criminal action, the Government
may name the property in an indictment or information and obtain a criminal seizure warrant,
a restraining order, or some other order under 21 U.S.C. § 853(¢).”” In the case of a civil
judicial action, the Government may file a complaint and obtain an arrest warrant in rem for
the property pursuant to Supplemental Rule C. Like the criminal seizure warrant, the arrest
warrant in rem gives the Government a lawful basis to maintain custody of the property
pending the resolution of the case in court. Thus, once the Government commences a judicial
forfeiture action—either civil or criminal—against the property, it may reseize the property
and hold it pending the resolution of the forfeiture case.

This matter is not without some ambiguity. It is possible to read section 983(a)(1)(F) to
say that once the 60-day notice deadline is missed, the property must be returned to the
property owner, and must remain in the owner’s possession even though a civil or criminal
forfeiture action is commenced in court. We do not think, however, that this was the intent of
Congress. Again, the purpose of section 983(a)(1)(F) was to ensure that the Government did
not hold property indefinitely without giving the property owner a day in court. Thus, absent
extraordinary circumstances, if the notice deadline has passed, and no forfeiture action is
pending, the property must be returned to the person from whom it was seized.®® But once a
judicial forfeiture action is filed, and the property owner is assured of a day in court, the
Government can maintain the property in its possession as it would in any other forfeiture
case, subject only to the “hardship” provisions in section 983(f). That, in our view, is what
Congress meant by the language in section 983(a)(1)(F) providing that the return of the

7 See In Re: 2000 White Mercedes ML320, 220 F. Supp. 2d 1322, 1326 n.5 (M.D. Fla. 2001) (if property is
already in Government custody, no section 853(f) seizure warrant can be issued, as an order under section
853(e) would be sufficient to preserve the property; a section 853(e) order need not be an injunction or
restraining order, but can be any order that will “assure the availability of the property”), aff’g 174 F. Supp. 2d
1268 (M.D. Fla. 2001).

58 If the judicial forfeiture action cannot be filed immediately, the prosecutor may want to consider obtaining
a precomplaint civil restraining order under section 983(j), or a preindictment restraining order under section
853(e), to preserve the property until an action is commenced.
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property is “without prejudice” to the right of the Government to commence a forfeiture
proceeding at a later time.

The remaining question is whether, in cases where the Government files the criminal or
civil judicial action immediately upon discovering the failure to send notice within the 60-or
90-day period, it is necessary to go through the exercise of physically returning the property
to the property owner, only to reseize it immediately thereafter. We think that exercise is
unnecessary.

Returning the property with one hand while seizing it back with the other, pursuant to an
arrest warrant in rem or criminal seizure warrant, is an empty gesture that accomplishes
nothing either in terms of the public interest or the private rights of the property owner.
Moreover, proceeding directly to a judicial forfeiture action while maintaining custody of the
property is entirely consistent with the intent of section 983(a)(1)(F). By commencing civil
judicial forfeiture actions immediately upon learning of the inadvertent violation of the filing
deadline, the Government will, in most cases, be placing property owners in a better position
than they would have been in had the Government successfully commenced an administrative
forfeiture proceeding.

As set forth in sections 983(a)(2) and (3), if the seizing agency sends notice of the
administrative forfeiture action within the statutory period, the claimant has 30 days within
which to file a claim to the property, after which the Government has 90 days to commence a
civil or criminal forfeiture action in court. In contrast, by proceeding directly to the filing of
the civil forfeiture complaint, the Government immediately places claimants in the position
they would have been in if they had received the notice, filed a claim, and waited for the
Government to file its complaint before the expiration of the 90-day period for doing
so—assuming it did not take so long to discover the inadvertent failure to send notice that the
90-day period for filing a complaint would already have expired. Thus, filing a civil forfeiture
complaint as soon as may be practicable after learning of the inadvertent violation of the
notice deadline is in keeping with the intent of Congress to prevent the Government from
holding on to property without giving the property owner a day in court. See United States v.
8339,480.00 in U.S. Currency, 190 F. Supp. 2d 929 (W.D. Tex. 2002) (where the Government
inadvertently filed its complaint on the 91st day because of a clerical error on the date stamp,
claimant suffered no prejudice, and strict enforcement of the 90-day rule would have a
“Draconian effect” on the Government’s forfeiture case, the court equitably tolled the 90-day
period and deemed the complaint timely filed).
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3. Conclusion

If a seizing agency discovers that it has inadvertently failed to comply with a deadline for
sending notice of the administrative forfeiture of property in a case where such deadlines
apply, and the person from whom the property was seized has not waived the 60-day
deadline, no further action may be taken to forfeit the property administratively based on the
offense giving rise to the original seizure, and the property must be returned to the person
from whom it was seized in accordance with section 983(a)(1)(F), unless the return of the
property would be unlawful, or unless the Government, as soon as may be practicable,
commences a judicial forfeiture proceeding by (1) naming the property in a criminal
indictment or information and obtaining a judicial order pursuant to section 853(e) or (f)
allowing it to hold the property; or (2) filing a civil judicial forfeiture action and retaining
lawful possession of the property pursuant to an arrest warrant in rem.

G. Policy on the deadline for filing a civil forfeiture action in cases that do
not begin as administrative forfeiture proceedings®

1. Issue

In 18 U.S.C. § 983(a)(3), Congress provided that the Government must commence a
judicial forfeiture proceeding within 90 days of the receipt by a seizing agency of a claim
filed in an administrative forfeiture proceeding. Congress set no deadline, however, for
commencing a judicial forfeiture proceeding in cases that do not start out as administrative
forfeiture proceedings in the first instance. The question is what deadline applies to the
commencement of a judicial forfeiture action when property is seized for forfeiture but there
is no administrative forfeiture proceeding.

2. Summary

There are two situations in which this issue arises: when the Government could have
commenced an administrative forfeiture proceeding against the seized property but, for
whatever reason, opted not to do so, and when the Government is barred from forfeiting the
property administratively by the limitations on such proceedings in 19 U.S.C. § 1607. The
90-day deadline in section 983(a)(3) does not apply in either situation, nor is there any other
statutory deadline for commencing such actions. Nevertheless, as a matter of policy, the
Department of Justice advises prosecutors that whenever administrative forfeiture is
statutorily authorized but is not pursued, the U.S. Attorney should commence a judicial

% Section 1.G was previously circulated as Interim Legal Advice Memorandum 07-2 in 2007.
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forfeiture action (civil or criminal) within 150 days of the seizure of the property. Moreover,
the Department advises that when property is seized for forfeiture but cannot be forfeited
administratively because of the limitations set forth in section 1607, the U.S. Attorney should
commence a judicial forfeiture action within 90 days of the receipt of a written request for the
release of the property from a potential claimant.

3. Discussion
a. Section 983(a)(3)

Forfeiture cases typically begin with the seizure of property and the commencement by
the seizing agency of administrative forfeiture proceedings. Indeed, it is the policy of the
Department of Justice that all forfeiture cases should begin as administrative forfeiture
proceedings when it is possible to do so. See section LA.

When a claimant files a proper claim in an administrative forfeiture proceeding, the
seizing agency must suspend the proceeding and refer the case to the U.S. Attorney. This has
long been the law. Prior to the enactment of the Civil Asset Forfeiture Reform Act of 2000
(CAFRA), however, there was a widespread concern with the absence of any mechanism for
forcing the Government to commence a judicial forfeiture proceeding in a timely way once a
claimant had filed his claim with the seizing agency. Defense counsel complained that by
filing such a claim, the claimant had done everything in his power to bring the administrative
forfeiture proceeding to a halt and to demand his “day in court,” yet the Government was free
to sit on the case for months or years while it determined whether to proceed with the
forfeiture civilly or criminally or to return the property to the claimant. In a series of cases,
the Supreme Court and the lower courts had upheld this practice against constitutional
challenge. See United States v. $8,850 in U.S. Currency, 461 U.S. 555, 565 (1983) (applying
the 4-part test from Barker v. Wingo, Supreme Court finds that 18-month delay in
commencing civil forfeiture action did not violate due process).

In CAFRA, Congress responded to this concern by enacting section 983(a)(3). The statute
provides that “not less than 90 days after a claim has been filed,” the Government must file a
civil forfeiture complaint, include the property in a criminal indictment, return the property,
or obtain an extension of time from the court. Thus, it is now fairly clear what the
Government must do if (1) it commences an administrative forfeiture proceeding pursuant to
section 983(a)(1), and (2) a claimant files a timely claim in proper form pursuant to section
983(a)(2).
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b. Cases that do not begin administratively

Congress did not consider, however, that not all forfeiture cases begin as administrative
forfeitures. Notwithstanding the policy favoring administrative forfeiture, there are occasions
when an Assistant U.S. Attorney may wish to by-pass the administrative forfeiture process
and file a case directly as a civil forfeiture or as part of a criminal prosecution. Moreover, 19
U.S.C. § 1607, the statute that sets the boundaries for what may be forfeited administratively,
expressly bars the administrative forfeiture of certain property, including all real property and
most personal property having a value in excess of $500,000, except for currency. Because
section 983(a)(3) applies only to cases that begin as administrative forfeitures, CAFRA
contains no deadline governing when the Government must commence judicial forfeiture
proceedings when it seizes property for forfeiture in those two instances.

At present, the only guidance the courts have given in this situation is that the pre-
CAFRA constitutional limitations endorsed by the Supreme Court in 88,850 still apply.

c. Policy concerns

While no statute requires the Government to set a filing deadline for commencing a
judicial forfeiture action in cases that do not begin as administrative forfeitures, there are
several legal and political considerations that militate in favor of establishing a policy in that
regard.

First, Congress was clearly concerned with the absence of a mechanism to force the
Government to give a potential claimant timely access to the courts once his property was
seized. The deadline for commencing an administrative forfeiture proceeding (60 days
pursuant to section 983(a)(1)), and then for commencing a judicial action once a claimant
files a claim (90 days pursuant to section 983(a)(3)), reflect that. If the Government were to
seize property for forfeiture in a situation where administrative forfeiture was authorized, but
then ignore the 60- and 90-day deadlines in sections 983(a)(1) and (3) on the ground that it
intended all along to skip over the administrative forfeiture process and proceed directly with
a judicial forfeiture, courts might suspect that the Government was actually conjuring an ad
hoc excuse for missing the statutory deadlines, or had decided to by-pass the administrative
forfeiture proceeding for the express purpose of circumventing the statutory deadlines and the
underlying congressional intent. The likely consequences of creating the appearance of trying
to do an end-run around the statutory deadlines include renewed efforts by Congress to curtail
the Government’s ability to forfeit property administratively or civilly, and judicial decisions
applying the statutory deadlines to cases where there was no administrative forfeiture, even
though they were never meant to apply in that context.
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Similar concerns apply to the second category of cases as well. While it cannot be denied
that certain categories of cases could not be prosecuted as administrative forfeitures even if
the Government wanted to do so, see 19 U.S.C. § 1607, the courts are reluctant to conclude
that Congress would not have wanted to force the Government to be at least as timely in
commencing a forfeiture action when the property is valued at more than $500,000 as it must
be when the property is worth far less. Thus, there have been a number of cases in which
courts have pressed prosecutors to concede that there must be a deadline for filing a judicial
forfeiture action in such cases, even though no such deadline exists. By adopting a deadline
for commencing a judicial action in such cases by policy or regulation, the Department of
Justice may be able to relieve prosecutors of the pressure to adopt ad hoc deadlines on a case
by case basis, and might forestall judicial attempts to cut back on the constitutional doctrine
enshrined in the $8,850 decision.

d. Policy on filing a judicial forfeiture action

In light of the foregoing considerations, it is the policy of the Department of Justice to
advise prosecutors to commence civil or criminal forfeiture actions in accordance with the
following schedule when property is seized for forfeiture but there is no administrative
forfeiture proceeding.

In cases where administrative forfeiture is possible under section 1607, but the
Government has elected for whatever reason to by-pass the administrative forfeiture process,
the U.S. Attorney should file a civil or criminal action for the forfeiture of the property within
150 days of the seizure of the property. This reflects the total time that the Government
would have had to commence such an action if the Government had chosen to proceed in the
normal way: 60 days for the commencement of a administrative forfeiture proceeding plus 90
days to file a civil forfeiture complaint or to include the property in a criminal indictment. By
following this policy, the prosecutor will thus deflect any concern that the Government by-
passed the administrative forfeiture process to circumvent the CAFRA deadlines.

It should be emphasized that this policy applies only in cases where the U.S. Attorney, in
consultation with the seizing agency, affirmatively decided at the outset of a case that the
forfeiture of the seized property would be done judicially in the first instance. It does not
apply to cases where the seizure should have been handled as a routine administrative
forfeiture to which the 60 or 90-day deadlines in section 983(a)(1)(A) apply, but where the
notice was not sent due to inadvertence or error. The policy regarding the handling of
forfeitures in that situation is set forth in section L.F at page 52.
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In cases where administrative forfeiture is barred by section 1607, it is not necessary to
establish a fixed deadline for commencing a judicial forfeiture action based on the date of the
seizure. Congress set no deadline in this instance, and it is not necessary for the Government
to adopt one. But the Government should not be free to ignore indefinitely a request made by
a potential claimant for the release of his property or for the commencement of formal
judicial proceedings. Accordingly, in a case where the U.S. Attorney receives a such a request
in writing, the prosecutor should treat the request as if it were a “claim” referred to in section
983(a)(3)(A), and should thus commence a judicial forfeiture action within 90 days of the
receipt of the request.”

Nothing in this policy should be interpreted to allow a potential claimant to shorten the
deadline for commencing an administrative forfeiture in a case where administrative
forfeiture is authorized. In all events, in such cases the seizing agency will have 60 days (or
90 days in the case of adoptive forfeitures) to determine whether or not to proceed with the
forfeiture proceeding. See United States v. $200,255 in U.S. Currency, 2006 WL 1687774, at
*4 (M.D. Ga. 2006) (under the scheme set forth in section 983(a)(1), the administrative
forfeiture proceeding does not begin until the seizing agency sends notice to potential
claimants; then the claimant files his claim; a claim filed before the seizing agency sends
notice is premature and does not start the clock running on the time to file a judicial forfeiture
complaint).

lI. Interplay of Administrative Forfeiture and Criminal Forfeiture

A. Starting a case administratively

A recurring issue concerns the interplay of criminal and administrative forfeiture. In
general, there is no reason for the seizing agency not to commence administrative forfeiture
proceedings against property even if the property could be included in a future criminal
indictment. Therefore, in most cases, the seizing agency will commence administrative
forfeiture proceedings against seized property by sending notice to potential claimants, while
simultaneously, the U.S. Attorney will ask the grand jury to include a forfeiture allegation
against the same property in a criminal indictment. This is the proper procedure. If there is no
claim in the administrative forfeiture proceeding, the property will automatically be forfeited,

™ See United States v. $3,294.00 in U.S. Currency, 2006 WL 1982852, at *5 (D. Utah 2006) (where property
was seized for evidence, not for forfeiture, and there was no administrative forfeiture, Government’s decision to
delay the civil forfeiture for 4 years until after the criminal case was over did not violate due process under
88,850, but suggesting that the claimant could have triggered the 90-day deadline under section 983(a)(3) by
filing a claim sua sponte).
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thus simplifying the criminal case; and if there is a claim, there will be no need to supersede
the indictment to include a forfeiture allegation.

In cases where no claim is filed and the property is forfeited administratively, however, it
is necessary to strike the forfeiture allegation from the indictment to avoid a situation in
which the court, the defendant, or the jury is confused by the procedure and mistakenly
believes that the Government abandoned the administrative forfeiture once the indictment
was returned, and intended to proceed with the criminal forfeiture alone. Accordingly, in
cases where administrative and criminal forfeiture proceedings are instituted simultaneously,
and no one files a claim in the administrative proceeding, the agency should complete the
administrative forfeiture, and the AUSA handling the criminal case should file a motion
reporting the completed forfeiture and therefore striking the forfeiture from the indictment.”"

If the Government serves the motion to strike the forfeiture allegation on defense counsel,
and the defendant does not respond, it is safe to assume that the defendant is aware of the
administrative forfeiture and is not expecting to have an opportunity to contest the forfeiture
in the criminal case. In that situation, the defendant would be estopped for later contesting the
administrative forfeiture on the ground that the defendant never received notice of the
administrative forfeiture or he or she thought the forfeiture would be handled criminally. On
the other hand, if the defendant responds to the motion by stating that he or she would have
contested the administrative forfeiture but for the indictment, the prosecutor should either
withdraw the motion and proceed with the criminal forfeiture, or ask the court to conduct a
hearing to determine if the defendant’s assertion is bona fide. If the court finds that the
defendant was properly notified of the administrative forfeiture and did not file a claim, it
should enter an order to that effect and grant the motion to strike the forfeiture allegation. But
if the court finds that the defendant may in fact have been confused regarding the status of the
administrative forfeiture, the Government should proceed with the criminal forfeiture.

B. Requesting the seizing agency to suspend the administrative forfeiture

In an extraordinary case, the U.S. Attorney may have a reason why the case should not be
handled administratively and may ask the seizing agency to suspend the administrative
forfeiture in favor of criminal forfeiture. Seizing agencies will generally comply with that
request, but the U.S. Attorney may then have to take steps to ensure that the 60-day deadline
for commencing an administrative forfeiture proceeding under section 983(a)(1)(A) is not
violated. See section 983(a)(1)(A)(ii1) (no notice of administrative forfeiture is required if,
before the 60-day period expires, a grand jury returns an indictment naming the property, and

" Form CRM2901 on the AFMLS Web site is designed for this purpose.
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the Government takes steps to preserve its right to maintain custody of the property under the
criminal forfeiture laws).

C. Disposing of administrative forfeiture in a plea agreement

Criminal prosecutors should not agree to return property that has already been forfeited
administratively as part of the plea agreement in a criminal case. Once the property has been
forfeited, it belongs to the Government, and may have already been liquidated, put into
official use, or shared with a state or foreign law enforcement agency. Thus, the U.S.
Attorney has no authority to agree to return such property as part of a plea agreement in a
criminal case.

Moreover, recognizing that the seizing agencies often have put considerable resources
into the administrative forfeiture of property by the time the prosecutor is negotiating a plea
agreement, the U.S. Attorney should not agree to the return of property as part of a plea
agreement if the property is subject to an ongoing administrative forfeiture proceeding unless
(1) the seizing agency is requested to suspend the administrative forfeiture and it agrees to do
so, or (2) the Asset Forfeiture and Money Laundering Section (AFMLS) approves the
decision to return the property.

D. Seizure pursuant to a criminal warrant: availability of administrative
forfeiture™

This section deals with the issues that arise when property is seized with a criminal
seizure warrant, but the seizing agency nevertheless wants to initiate administrative forfeiture
proceedings. Note: This is the reverse of the situation discussed in section II.A at page 60,
which dealt with pursuing criminal forfeiture after property was seized for civil or
administrative forfeiture.

1. Summary

There are two separate issues here. The first is whether a seizing agency can begin a
forfeiture proceeding as a criminal forfeiture (i.e., by seizing the property with a criminal
seizure warrant under section 853(f)) and then convert the proceeding to an administrative
one without reseizing the property or taking some other action under the civil forfeiture
statutes. The second is whether such an administrative forfeiture must be conducted in
accordance with the 60-day deadline and other procedural requirements enacted by CAFRA.

2 Section I1.D was previously disseminated as Interim Legal Advice Memorandum 02-3 in 2002.

62



Asset Forfeiture Policy Manual (2008)

The answer to the first question appears to be yes. Despite the common practice of
commencing an administrative forfeiture only after the property has been seized pursuant to a
civil warrant, there is no reason why property seized pursuant to a criminal warrant issued
under section 853(f) cannot be forfeited administratively. There is no requirement in such
cases that the Government reseize the property from itself with a civil warrant.

The second question is more difficult. The 60-day requirement in section 983(a)(1) that
was enacted by CAFRA does not, by its terms, apply to criminal forfeiture proceedings.
Thus, the 60-day clock never starts to tick if property is seized pursuant to a criminal seizure
warrant. However, if the Government were routinely to seize property with a criminal
warrant, ignore the 60-day deadline for commencing an administrative forfeiture proceeding,
and then commence such a proceeding at a later date, it would create the appearance of
misusing the criminal forfeiture process as a way of evading CAFRA’s strict deadlines.
Therefore, except in extraordinary circumstances, if the Government desires to commence
administrative forfeiture proceedings against property seized pursuant to a criminal seizure
warrant, it should do so within 60 days of the seizure. If the 60-day deadline has passed, and
the Government still desires to pursue the forfeiture civilly instead of criminally, the case
should be referred to the U.S. Attorney to commence a civil judicial proceeding.

2. Discussion

Most civil forfeiture statutes authorize the seizing agency to forfeit seized property
administratively in accordance with the Customs laws. See, e.g., 18 U.S.C. § 981(d) and
21 U.S.C. § 881(d) (incorporating the provisions of 19 U.S.C. § 1602 et seq. into the civil
forfeiture statutes). Nothing in the incorporated provisions of Title 19 limits administrative
forfeiture to cases where the property was seized pursuant to a particular kind of seizure
warrant. To the contrary, section 1603(a) provides that property may be seized for
administrative forfeiture “upon process issued in the same manner as provided for a search
warrant under the Federal Rules of Criminal Procedure [i.e., Rule 41], [or] any seizure
authority otherwise provided by law.” Thus, nothing in the Customs laws themselves would
preclude the commencement of administrative forfeiture proceedings following the seizure of
property pursuant to a criminal seizure warrant issued under section 853(f).

Likewise, the civil forfeiture statutes themselves do not prescribe a particular form of
warrant to be used to commence a civil—and hence, an administrative—forfeiture
proceeding. Section 981(b)—which governs seizures for the purpose of civil forfeiture under
both that section and the drug laws”>—provides that property may be seized either pursuant to

3 See section 881(b), incorporating section 981(b).
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a warrant “obtained in the same manner as provided for a search warrant under the Federal
Rules of Civil Procedure” or without a warrant if (1) there is probable cause to believe the
property is subject to forfeiture and an exception to the Fourth Amendment warrant
requirement would apply, or (2) the property was seized by a state or local agency and
transferred to a federal agency. See sections 981(b)(1) and (2).

Finally, it is now established that there is nothing improper about the Government
beginning a case criminally and then deciding to proceed civilly, or vice versa. See United
States v. Leyland, 277 F.3d 628 (2d Cir. 2002) (there is nothing improper about beginning
forfeiture as an allegation in a criminal indictment and then switching to civil forfeiture);
United States v. Candelaria-Silva, 166 F.3d 19 (1st Cir. 1999) (there is nothing improper in
the Government beginning a forfeiture case with a civil seizure and switching to criminal
forfeiture once an indictment is returned; it is commonplace). Moreover, CAFRA specifically
authorizes parallel administrative and criminal forfeiture actions. See section
983(a)(1)(A)(iii)(I). Thus, administrative forfeiture under the Customs laws may be
commenced in respect of any property seized by a federal law enforcement agency (including
property seized by a state or local agency and transferred to a federal agency for the purpose
of adoptive forfeiture) without regard to the nature of the warrant that was used to seize the
property.”*

The second question is whether such administrative forfeiture proceedings must be
commenced within the 60-day deadline set forth in section 981(a)(1)(A). Section
983(a)(1)(A)(I) provides that in non-judicial forfeiture proceedings,” the Government must

™ In United States v. Millan-Colon, 836 F. Supp. 994 (S.D.N.Y. 1993), a district court held that it was
improper for the Government to commence administrative forfeiture proceedings against property that had
already been included in a criminal indictment and was subject to a pretrial restraining order in the criminal
case. As mentioned in the text, that case appears to be inconsistent with later Second Circuit law, see Leyland,
supra, and CAFRA. Moreover, Millan-Colon is easily distinguished from most cases in that the pretrial
restraining order in that case may have signaled to the defendant that he did not need to respond to the notice of
the administrative forfeiture proceeding. As mentioned in section II.A at page 61, such misunderstandings will
be avoided if, once parallel administrative and criminal forfeiture proceedings have been commenced and the
claimant fails to file a timely claim in the administrative forfeiture proceeding, the Government moves to strike
the forfeiture allegation from the criminal indictment, thus giving the defendant a fair opportunity to argue that
the default in the administrative proceeding was based on an assumption that the forfeiture in the criminal case
could be opposed. A motion to strike form can be downloaded from the AFMLS Web site. See Form CRM2901.

5 For purposes of section 983(a)(1), a non-judicial forfeiture proceeding is any proceeding in which (1) the
motive for the seizure was, at least in part, to take custody of property that the Government intended to pursue in
a civil forfeiture action; and (2) administrative forfeiture is permissible under section 1608 and notwithstanding
section 985. Seizures that are strictly for evidence, that are undertaken for the purpose of criminal forfeiture, or
that cannot, by statute, lead to an administrative forfeiture proceeding do not trigger the notice requirements of
section 983(a)(1). See Cassella, “The Civil Asset Forfeiture Reform Act of 2000,” 27 J. Legislation 97, 127
(2001).
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send notice of the forfeiture action within 60 days after the date of the seizure. Section
983(a)(1)(A)(iv) extends the deadline to 90 days in cases where the forfeiture is adopted from
a state or local law enforcement agency. The statute also contains various exceptions to the
notice deadlines and contains a procedure for obtaining extensions of time.”®

Congress enacted these deadlines to ensure that property owners are given timely notice
of their right to contest an administrative forfeiture action and are apprized of the procedures
for doing so. But the statute, by its terms, only applies to non-judicial forfeiture proceedings,
and thus cannot, and does not, apply to criminal forfeiture proceedings which must, in all
cases, be judicial proceedings. Accordingly, if the Government seizes property for the
purpose of criminal forfeiture and proceeds solely along the criminal forfeiture track, the
60-day deadline under section 983(a)(1)(A) never comes into play.

To be sure, there will be cases where the Government seizes property for criminal
forfeiture, intending at all times that the forfeiture will be made a part of the criminal case,
but then finds that the criminal forfeiture option is not viable.”” In such cases, there is nothing
in the law preventing the Government from switching to civil forfeiture, or forfeiting the
property administratively. Nor would the Government be required in such circumstances to
seize the property from itself with a civil seizure warrant in order to commence the civil or
administrative forfeiture proceeding. CAFRA does contain an odd and burdensome procedure
requiring the Government to obtain new authority to maintain custody of property already in
its possession when it switches from civil forfeiture to criminal forfeiture. See section
983(a)(3)(B)(ii)(I1).”* But as discussed above, nothing in the civil forfeiture statutes
predicates administrative forfeiture proceedings on the use of a particular form of seizure
warrant.

Thus, the Government may switch theories of forfeiture from criminal forfeiture to civil
or administrative forfeiture at any time. At most, the deadline for commencing an
administrative forfeiture would relate back to (i.e., would begin to run from) the date when
the decision was made to pursue a non-judicial forfeiture, not the date of the original seizure.
If, however, the Government were routinely to assert that it had originally intended to pursue

76 References in this section to the notice deadline apply to whatever deadline may be applicable in a given
case, be it the 60-day deadline, the 90-day deadline, or some other deadline established pursuant to the statutory
procedure for obtaining an extension of time.

77 Among other reasons, it may turn out that the defendant has died or is a fugitive, that criminal charges
cannot be presented to a grand jury for strategic or evidentiary reasons, that the property subject to forfeiture
belongs to a third party, or that the property was derived from or involved in an offense other than the offenses
to be charged in the criminal case.

8 See Form CRM 1001 on the AFMLS Web site.
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a forfeiture criminally, but after 60 days had passed from the date of the seizure, it had
decided to pursue administrative forfeiture instead, it would create the appearance that the
criminal forfeiture process had been abused, or was a post hoc invention designed to excuse
the Government from having to comply with the 60-day deadline for commencing an
administrative forfeiture when the property is seized for civil forfeiture in the first instance.

To avoid such appearance of impropriety, we recommend that whenever the Government
commences a criminal forfeiture action by seizing property for the purpose of criminal
forfeiture, but later decides to switch theories to forfeit the property under the civil forfeiture
statutes, the forfeiture action be referred to the U.S. Attorney for the purpose of filing a civil
complaint in the district court unless fewer than 60 days have elapsed since the date of the
seizure. Only when the decision to switch theories of forfeiture is made within 60 days of the
seizure should the Government consider commencing an administrative forfeiture proceeding
against the seized property. There may be other exceptions to this, but the only two that
presently come to mind are (1) the extraordinary case where there is clear documentation that
the decision to switch from criminal to civil forfeiture was made after the 60 days expired;
and (2) a case where the claimant agrees to waive the 60-day notice requirement and allow
the Government to proceed administratively (e.g., as part of a settlement or plea agreement.)

1. Form of the Claim

A. Claims must be filed under oath by the claimant, not by an attorney or
agent”

This section addresses the question whether claims filed by persons contesting forfeiture
actions must be filed under oath by the claimants themselves instead of being verified and
filed on behalf of the claimant by an attorney or other representative.

1. Summary

The statutes and rules governing the filing of claims in administrative, civil and criminal
forfeiture cases all require that the claim be filed under oath by the claimant, and not by his or
her attorney or other representative.

" Section III.A was previously disseminated as Interim Legal Advice Memorandum 03-1 in 2003.
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2. Discussion

With respect to claims filed in administrative forfeiture proceedings, section
983(a)(2)(C)(iii) provides in relevant part that “A claim shall...be made under oath, subject
to penalty of perjury.” Moreover, section 983(h) provides that if a court finds that a
“claimant’s assertion of an interest in the property was frivolous, the court may impose a civil
fine on the claimant of an amount equal to 10 percent of the value of the forfeited property.”
(Emphasis added.)

These provisions were included in CAFRA to address the concern that by eliminating the

cost bond requirement,*

Congress would be encouraging the filing of false and frivolous
claims in administrative forfeiture cases.®' Given that context, it is clear that Congress
intended that the claim be filed by the claimant personally, and that the claimant be the one to
swear under oath that the assertions made in the claim are well-founded. See Manjarrez v.
United States, 2002 WL 31870533 (N.D. I11. 2002) (claim filed by claimant’s attorney,
instead of by claimant personally, is not “under oath” as the statute requires, and therefore is

not a valid claim).

In the case of claims (petitions) filed in the ancillary proceeding in criminal forfeiture
cases, the applicable statute is section 853(n). Subsection 853(n)(2) provides in relevant part
that “any person, other than the defendant, asserting a legal interest in property which has
been ordered forfeited to the United States...may...petition the court for a hearing to
adjudicate the validity of his alleged interest in the property....” Subsection 853(n)(2) is
qualified by subsection 853(n)(3), which mandates that “the petition shall be signed by the
petitioner under penalty of perjury and shall set forth the nature and extent of the petitioner’s
right, title, or interest in the property....” (Emphasis added.) This statute appears
unequivocal: if the petition must be “signed by the petitioner under penalty of perjury,” there
is little room to suggest that it could be filed on behalf of a claimant by his or her attorney or
other representative.**

8% Under pre-CAFRA law, a claimant had to post a bond equal to 10 percent of the value of the seized
property. See section 1608. This provision was repealed by section 983(a)(2)(E).

81 “The Civil Asset Forfeiture Reform Act of 2000,” 27 J. Legis. 97, 142 & nn. 239-40 (2001) (quoting
legislative history of the requirement that the claim be filed under oath, subject to the penalty of perjury).

82 Courts have strictly enforced this provision. See United States v. BCCI Holdings (Luxembourg) S.A. (Fifth
Round Petition of Liquidation Comm ’'n for BCCI (Overseas) Macau), 980 F. Supp. 1 (D.D.C. 1997) (petition
that is not signed under penalty of perjury and fails to identify asset in which claimant is asserting an interest and
nature of that interest does not comply with 18 U.S.C. § 1963(1)(3)); United States v. BCCI Holdings
(Luxembourg) S.A. (Petition of BCCI Campaign Committee), 980 F. Supp. 16 (D.D.C. 1997) (petition dismissed
because not signed under penalty of perjury). Note: section 1963(1)(3) is the RICO counterpart to section 853(n)(3).
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Prior to the enactment of Supplemental Rule G, the requirements regarding claims filed in
civil judicial forfeiture cases were less clear but the Rule has removed all ambiguity on this
issue. Rule G(5)(a)(1)(C) says that the claim must identify the specific property claimed,
identify the claimant and state the claimant’s interest in the property, be signed by the
claimant under penalty of perjury, and be served on the Government attorney handling the
case. Accordingly, provisions of the prior law allowing claims to be verified by the
claimant’s attorney in some cases are no longer in effect.

3. Conclusion

In all federal forfeiture cases—including administrative forfeiture proceedings conducted
by seizing agencies, civil judicial proceedings, and the ancillary proceedings in criminal
cases—a claim filed by a person contesting the forfeiture action must be filed under oath by
the claimant him or herself, and not by an attorney or other representative acting on behalf of
the claimant.

IV. Criminal Forfeiture Procedure

A. Filing a motion for reconsideration in a criminal forfeiture case
1. Summary

When the order of forfeiture in a criminal case contains a legal or factual error, the
Government may file a motion for reconsideration. If the order was entered prior to
sentencing, as contemplated by Rule 32.2(b)(2), Federal Rules of Criminal Procedure, the
filing of the motion for reconsideration is straightforward. If the order is not entered until
sentencing, however, the opportunity to move to correct the order may be quite limited. That
is because the filing of a motion for reconsideration in a criminal case may not suspend the
time for filing an appeal under Appellate Rule 4(b), and because, in any event, the only
vehicle for correcting an order of forfeiture once it becomes part of the sentence may be Rule
35(a), which requires that the motion be made, and the relief be granted, within 7 days of the
sentence.

Accordingly, prosecutors should always ask the court to issue a preliminary order of
forfeiture as soon as possible in accordance with Rule 32.2(b)(2) so that there is ample
opportunity to correct the order before it becomes final at sentencing. Prosecutors should not
assume that a motion for reconsideration filed after the sentence will suspend the time for
appeal.
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2. Applicable rules and statutes

Rule 35(a), Federal Rules of Criminal Procedure, says that motions to correct an
“arithmetical, technical, or other clear error” must be filed, and ruled upon, within 7 days
after sentencing. Appellate Rule 4(b)(5) says that a motion filed under Rule 35(a) does not
suspend the time for filing an appeal.

3. The traditional rule is that a motion for reconsideration suspends the
time for filing an appeal

Prosecutors frequently find it necessary to file motions for reconsideration in criminal
forfeiture cases because the court, in announcing sentence or issuing the judgment of
forfeiture, has misapplied forfeiture law. The traditional rule is that a motion for
reconsideration of a judgment or order may be filed at any time before the time to appeal has
expired, and that the filing of such a motion suspends the time to file an appeal.® Indeed, the
Supreme Court has applied this rule to motions for reconsideration filed by the Government
in criminal cases. See United States v. Ibarra, 502 U.S. 1, 4-6 (1991) (noting the advantages
of giving district courts the opportunity to correct their own alleged errors, and thus
preventing unnecessary burdens from being placed on the courts of appeals); United States v.
Dieter, 429 U.S. 6, 8 n.3 (1976).

4. Rule 35(a) motions do not suspend the time

In contrast to the traditional rule, Rule 35(a) provides that a motion to correct an
“arithmetical, technical, or other clear error” in the defendant’s sentence must be filed, and
ruled upon, within 7 days after sentencing.** Moreover, in 2002, Appellate Rule 4(b)(5) was
amended to make clear that a motion filed under Rule 35(a) does not suspend the time for

8 16A Charles A. Wright et al., Wright & Miller’s Federal Practice & Procedure § 3950.10 (2005) (“It is
not only those motions expressly listed in Rule 4(b) that stall the running of the time in which to appeal... A
timely motion for reconsideration...postpones the appeal time.”); 5 Am. Jur. 2d Appellate Review § 303 (2004)
(“In an appeal from a District Court to the United States Supreme Court, the time for appeal does not begin to
run until the court entering judgment disposes of a proper motion for...reconsideration.”). See United States v.
Ibarra, 502 U.S. 1, 6 (1991) (rejecting attempts to get around Healy and Dieter, a motion for reconsideration
renders a final decision not final until the district court can rule on the motion, which suspends the time period
for filing an appeal); United States v. Dieter, 429 U.S. 6, 8 (1976) (“consistent practice in civil and criminal
cases alike has been to treat timely petitions for rehearing as rendering the original judgment nonfinal for
purposes of appeal for as long as the petition is pending”); United States v. Healy, 376 U.S. 75, 77-78 (1964)
(same); United States v. Correa-Gomez, 328 F.3d 297, 299 (6th Cir. 2003) (citing /barra, reiterating that a
timely motion for reconsideration means that the period to file an appeal begins to run only after the district
court has ruled on the motion for reconsideration).

¥ Rule 35(c) defines sentencing as the oral announcement of the sentence.
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filing a notice of appeal. See Advisory Committee Note to 2002 Amendment. The question is
whether motions to reconsider orders of forfeiture based on erroneous applications of
forfeiture law are, in effect, Rule 35(a) motions that are subject to the 7-day rule and to the
provisions of App. Rule 4(b)(5), or whether they are separate motions governed by the
traditional rule that a motion for reconsideration may be filed at any time before the time for
appeal has expired, and that the motion suspends the time for filing the appeal.

5. The rules applicable to Rule 35(a) motions may not apply to motions
for reconsideration of a forfeiture order

A strong argument could be made that Rule 35(a) relates only to motions to modify the
portion of the sentence governed by the sentencing guidelines. Prior to 1987, Rule 35(a)
provided that a court could “correct an illegal sentence at any time.” Rule 35(a), Federal
Rules of Criminal Procedure (1986). That provision was stricken by the Sentencing Reform
Act as part of the effort to ensure consistency in sentencing under a guidelines system. See
Pub. L. 98-473; 18 U.S.C. § 3582(c) (stating the narrow grounds on which a sentence of
imprisonment may be modified). In 1991, however, the rule was amended to restore narrow
authority to correct an “arithmetical, technical, or other clear error.” This was viewed as a
codification of cases holding that the courts retained inherent authority to correct such errors
notwithstanding the repeal of the former rule. See 1991 Advisory Committee Note. But the
Advisory Committee was careful to make clear that the narrow exception being created was
not intended to create wholesale authority to revise the portion of the sentence governed by
the sentencing guidelines. As the Committee Note states, the rule was amended to limit
motions to correct the sentence to instances where there was an “obvious error or mistake,”
but not to give the court the opportunity “to reconsider the application or interpretation of the
sentencing guidelines or for the court simply to change its mind about the appropriateness of
the sentence.” Id.

In short, the 1987 repeal of former Rule 35(a), and the 1991 amendment that restored the
authority to correct certain technical errors within 7 days, were part of the sentencing reform
movement that introduced the use of a guidelines system for determining the period of
incarceration that could be imposed on a defendant once he or she was convicted. None of
this had anything to do with the forfeiture aspects of the sentence that remain subject to the
traditional rule regarding motions for reconsideration.

No court has ever held that the narrow scope of Rule 35(a) applies to a motion to correct
the forfeiture aspect of a sentence. While forfeiture is part of sentencing for many purposes, it
is undisputed that neither the sentencing guidelines nor the case law interpreting them apply
to forfeiture, see U.S.S.G. § SE1.4 and Commentary (providing that forfeiture is “automatic”

70



Asset Forfeiture Policy Manual (2008)

upon conviction and thus not governed by the sentencing guidelines); see United States v.
Fruchter, 411 F.3d 377 (2d Cir. 2005) (Booker and Blakely do not apply to criminal
forfeiture for two reasons: because the Supreme Court expressly stated in Booker that its
decision did not affect forfeiture under 18 U.S.C. § 3554, and because Booker applies only to
a determinate sentencing system in which the jury’s verdict mandates a sentence within a
specific range; criminal forfeiture is not a determinate system).

Thus, the policy considerations that prompted the 1991 amendment to Rule 35(a) (and the
2002 amendment to App. Rule 4(b)(5))—i.e., the desire for finality in the calculation of the
appropriate period of incarceration under the sentencing guidelines—have nothing to do with
the forfeiture portion of the sentence, while at the same time, the policy considerations that
militate in favor of motions for reconsideration on other legal issues—i.e., the advantages of
allowing the district court to correct its own errors—apply with full force to the complex
issues that arise in applying the asset forfeiture statutes in criminal cases. For these reasons,
courts may ultimately hold that a motion for reconsideration of the forfeiture aspect of a
criminal sentence is not limited by the provisions relating to subject matter or time set forth
in Rule 35(a), and that accordingly, such motions will suspend the time for filing an appeal in
accordance with the traditional rule.

6. The Department’s policy, however, is to assume that Rule 35(a)
applies

There is no guarantee, however, that the courts will agree with this view. In the worst
case, courts could hold that Rule 35(a) is the only means by which the Government can move
to correct any portion of a criminal sentence, including the order of forfeiture, and that
accordingly a motion must be filed, and ruled upon, within 7 days of the sentence. Moreover,
if the courts were to reach that conclusion, it would follow that the filing of the motion does
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not suspend the time for filing an appeal. See App. Rule 4(b)(5).* Accordingly, until this
issue is resolved by the courts or by Congress, in a criminal case in which the order of
forfeiture is not entered until sentencing, a prosecutor who files a motion for reconsideration
of the order should file the motion, and urge the court to rule on it, within 7 days of the
sentence. In addition, the AUSA should not assume that the filing of the motion will extend
the time for filing an appeal, but should instead file the notice of appeal before the 30th day
under App. Rule 4(b)(1)(B) regardless of the status of a pending motion for reconsideration.
As a courtesy to the district court, the prosecutor may want to advise the court of the
Government’s policy on this matter so that the court understands the reasons why the
Government may feel compelled to file its notice of appeal—which divests the district court
of jurisdiction—even though the court may have scheduled a hearing on the Government’s
motion.

In all cases, however, the interests of justice would be better served if the court were to
enter a preliminary order of forfeiture as soon as possible after the entry of a verdict or the
acceptance of a guilty plea so that the court would have a full opportunity prior to sentencing
to correct any legal or factual error. A motion for reconsideration would always be
appropriate if filed after the order is entered but prior to sentencing. If that practice is
followed, much unnecessary litigation over the scope of Rule 35(a), and many unnecessary
appeals, may be avoided.

% None of this has an impact on the Government’s ability to move to correct a clerical error at any time
pursuant to Rule 36. For example, if the error was simply the district court’s failure to make the order of
forfeiture part of the judgment as required by Rule 32.2(b)(3), in most circuits the error could be corrected
pursuant to Rule 36. See United States v. Bennett, 423 F.3d 271 (3d Cir. 2005) (if there was a preliminary order
of forfeiture to which defendant did not object, the failure to include the forfeiture in both the oral
pronouncement and the judgment and commitment order is a clerical error that may be corrected pursuant to
Rule 36) (collecting cases); United States v. Loe, 248 F.3d 449, 464 (5th Cir. 2001) (if district court forgets to
include forfeiture in the judgment, it may, pursuant to Rule 36, amend the judgment nunc pro tunc); United
States v. Hatcher, 323 F.3d 666, 673 (8th Cir. 2003) (if there was a preliminary order of forfeiture, the failure to
include the forfeiture in the judgment at sentencing is a clerical error that may be corrected at any time pursuant
to Rule 36); United States v. Thomas, 67 Fed. Appx. 819, 2003 WL 21465365 (4th Cir. 2003) (amendment of
the judgment pursuant to Rule 36 to include the forfeiture judgment 4 years after sentencing was appropriate as
it accurately reflected the district court’s intention at sentencing); United States v. Arevalo, 67 Fed. Appx. 589,
2003 WL 21204947 (11th Cir. 2003), modified 2004 WL 1253057 (11th Cir. 2004) (failure to make the
forfeiture part of the judgment is a clerical error that may be corrected pursuant to Rule 36 as long as the court
apprized the defendant of the forfeiture orally at sentencing); but see United States v. Pease, 331 F.3d 809, 816-
17 (11th Cir. 2003) (the omission of the order of forfeiture from the judgment in a criminal case is not a clerical
error that can be corrected pursuant to Rule 36; if the district court does not make the order of forfeiture part of
the judgment at sentencing, and the Government does not appeal, the forfeiture is void). Most errors that arise in
forfeiture cases, however, are not clerical. See, e.g., United States v. King, 2005 WL 1111884 (D.S.C. 2005)
(where there was no mention of forfeiture either at sentencing or in the judgment, there is a clear violation of
Rule 32.2(b) that cannot be corrected as a clerical error under Rule 36).
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7. Conclusion

Because the law regarding the application of Rule 35(a) and App. Rule 4(b)(5) to motions
to reconsider orders of forfeiture in criminal cases is unclear, AUSAs should act
conservatively to protect the Government’s right to appeal from the forfeiture portion of a
criminal sentence. Until the law on this issue becomes more clear, prosecutors should assume
that any motion for reconsideration of a criminal forfeiture order should be filed and ruled
upon within 7 days of sentencing in accordance with Rule 35(a), and that the filing of the
motion will not suspend the time for filing an appeal under App. Rule 4(b)(1)(B). In all cases,
the Government should urge the district court to comply with Rule 32.2(b)(2) in issuing a
preliminary order of forfeiture as soon as possible after the entry of a verdict or the
acceptance of a guilty plea so that there is ample time to correct the order prior to sentencing.

B. Publication and notice of order of forfeiture®®

Following the entry of an order of forfeiture in any criminal case, the Government should
publish notice of the forfeiture in a manner consistent with the provisions of Supplemental
Rule G(4)(a) of the Supplemental Rules for Admiralty or Maritime Claims and Asset
Forfeiture Actions. As described in Rule G(4)(a)(iv), this may include publication on the
Government’s forfeiture website on the Internet (www.forfeiture.gov). The notice must
describe the forfeited property, state the times under the applicable statute when a petition
contesting the forfeiture must be filed, and the name and the contact information for the

government attorney to be served with the petition.

Moreover, consistent with Rule G(4)(b), the Government should send direct written
notice to any person who reasonably appears to be a potential claimant with standing to
contest the forfeiture of the property in the ancillary proceeding. Such notice may be sent by
any of the means described in Rules G(4)(b)(ii1)-(v).

For the purposes of this policy, “a person who reasonably appears to be a potential
claimant with standing to contest the forfeiture” includes any person who appears to likely to
be able to establish an ownership interest in the property within the meaning of “owner” as
defined in 18 U.S.C. § 983(d)(6). As stated in that statute, an “owner” does not include a
person with only a general unsecured interest in, or claim against, the property or estate of the
defendant. See United States v. Watkins, 320 F.3d 1279, 1283-84 (11th Cir. 2003) (unsecured
creditors lack standing to contest the forfeiture in the ancillary proceeding because they have
no interest in the particular assets subject to forfeiture); United States v. Phillips, 185 F.3d

8 Section IV.B was previously circulated as Interim Legal Advice Memorandum 07-1 in 2007.
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183, 187 (4th Cir. 1999) (Government does not have to send notice to persons who lack
standing to contest the forfeiture); United States v. Carmichael, 440 F. Supp. 2d 1280 (M.D.
Ala. 2006) (Government is not required to send direct written notice to unsecured creditors in
a criminal forfeiture case).

Notice of the order of forfeiture may be published and sent as soon as the court has issued
a preliminary order of forfeiture pursuant to Rule 32.2(b). It is not necessary to wait until the
order of forfeiture becomes final as to the defendant at sentencing. At the latest, however, the
notice should be published and sent within a reasonable time after the order of forfeiture
becomes final.

Publication of notice of a criminal order of forfeiture is not required if one of the
exceptions in Rule G(4)(a) applies, or if notice of the forfeiture of the same property has
previously been published in a related civil forfeiture case.

Notice in the manner set forth in this policy is consistent with the authority vested in the
Attorney General by 21 U.S.C. § 853(n)(1) and with the draft amendments to Rule 32.2 of the
Federal Rules of Criminal Procedure that were approved by the Advisory Committee on the
Criminal Rules on April 17, 2007.

V. Preference for Federal Forfeiture

As a general rule, if property is seized as part of an ongoing federal criminal investigation
and the criminal defendants are being prosecuted in federal court—or it is anticipated that a
federal prosecution will be pursued—the forfeiture action should be commenced
administratively by a federal agency or pursued in federal court regardless of whether a local,
state, or federal agency made the seizure. Forfeitures should follow the prosecution for both
legal and practical reasons. Parallel state forfeitures can jeopardize the pending federal
criminal investigation or prosecution and create unnecessary confusion. Where federal
resources are expended on an investigation and state and local law enforcement are assisting
in a federal prosecution, federal forfeiture, administrative or judicial, should be pursued
absent extraordinary circumstances. The efforts of state and local law enforcement should be
recognized through formal equitable sharing rather than a division of assets between state and
federal forfeiture.

However, certain circumstances may make state forfeiture appropriate. These
circumstances include but are not limited to the following:
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(1) a state forfeiture is commenced on the seized asset before the federal agency joins the
investigation and has either been concluded or substantial litigation has been
conducted;

(2) an existing memorandum of understanding sets forth a different procedure for the
handling of the seizures and forfeitures;

(3) the asset was seized by a state or local agency and state law requires a turnover order.
A decision not to seek the turnover order must be coordinated with agency counsel
and the federal prosecuting official; if an adverse order is entered by the state court,
agency counsel, the federal prosecuting official, and the local prosecuting attorney
must participate in deciding how to proceed;*’

(4) the seized asset does not meet the Department of Justice’s minimum monetary
thresholds; or

(5) the pertinent federal prosecuting official has reviewed the case, declined to initiate
forfeiture proceedings, and approved a referral for state forfeiture.

When a federal agency believes a state forfeiture is appropriate, the referral of an asset for
state forfeiture must be discussed with agency counsel and the federal prosecuting official
responsible for asset forfeiture.

A federal prosecuting official may decline a prosecution if significant assets have been
referred for state prosecution after a determination to seek federal prosecution was made and
without the prior consultation discussed above.

If there is a state forfeiture related to a federal criminal prosecution, federal equitable
sharing requests and decisions must take into account the entire case, and seizures should be
reviewed before equitable sharing recommendations or decisions are made.

VI. Firearms Forfeiture Policy Summary

This section provides a brief summary of policies bearing on the forfeiture of firearms.
For further details on firearms forfeiture matters, prosecutors and law enforcement agencies

87 See chapter 1, part VII for a full discussion of issues involving adoptive forfeitures. In particular, section E
discusses the policy favoring state forfeitures where the seizure is related to a purely state prosecution.
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should consult AFMLS’ Guide to the Forfeiture of Firearms and Ammunition (April 2006),
which is designated as a law enforcement sensitive document.

A. Firearms are treated differently®®

Forfeited firearms and ammunition are treated differently from other types of forfeited
property in several respects. As explained below, they are not shared with state and local law
enforcement, they are not sold, and most often they are destroyed. The minimum value and
net equity thresholds do not apply to firearms and ammunition.

Forfeited firearms may be placed into federal official use by the U.S. Marshals Service
(USMS) or a federal investigative agency for such purposes as federal law enforcement use,
ballistics testing, or display. USMS does not equitably share firearms with non-federal law
enforcement agencies, and does not sell them. USMS policy and practice in this respect are
consistent with those of DEA, the Bureau of Alcohol, Tobacco, Firearms, and Explosives,
Federal Bureau of Investigation, and the General Services Administration (GSA). In rare
cases, firearms with specific, certain, and significant historical value are placed into official
use for display purposes only by a non-participating federal agency, such as the Smithsonian
Institution or one of the four U.S. military museums. USMS approves this type of official use
only after the subject firearms have been rendered inoperable.

Minimum value and net equity thresholds do not apply to firearms. As explained in
chapters 1 and 4 of this Manual, the Department of Justice has established minimum
monetary thresholds as to most types of property subject to federal seizure and forfeiture, and
generally, will not seize property for forfeiture, or adopt a state or local law enforcement
seizure for federal forfeiture, unless the net equity in the seized property meets or exceeds
these thresholds. There is an exception to the net equity thresholds where a particular
forfeiture serves a compelling law enforcement interest. The Department has concluded that
such a compelling interest applies to firearms and ammunition involved in crime. Therefore,
unlike most forms of personal property, lawfully forfeitable firearms and ammunition may
be, and should be, forfeited and adopted for forfeiture regardless of their monetary value.

There are at least two reasons for exempting firearms and ammunition from the minimum
equity thresholds. Because cheap firearms, used criminally, cause just as much harm as
expensive ones, there is an equally strong law enforcement interest in removing both types
from circulation. Moreover, as discussed below, the Federal Government generally destroys

8 Prosecutors and law enforcement agencies are referred to Guide to the Forfeiture of Firearms and
Ammunition (April 2006), at 20-22.
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forfeited firearms and ammunition, and never resells them. Therefore, their potential resale
value is simply irrelevant to the determination whether or not to forfeit them.

Unlike other types of forfeited property, federally forfeited firearms and ammunition may
not be sold, except as scrap. Title 18, United States Code, section 3051(c)(3) provides,
“Notwithstanding any other provision of law, the disposition of firearms forfeited by reason
of a violation of any law of the United States shall be governed by the provisions of section
5872(b) of the Internal Revenue Code of 1986.” 18 U.S.C. § 3051(c)(3) (emphasis added).
Section 5872(b) provides that no notice of public sale is required as to forfeited firearms and
that no forfeited firearm may be sold at public sale. 26 U.S.C. § 5872(b) (emphasis added).
Although section 5872(b) permits forfeited firearms to be retained for federal official use,
forfeited firearms are not transferred to state or local law enforcement agencies as equitable
sharing or otherwise. Although section 5872(b) indicates that the Administrator of General
Services, GSA could sell forfeited firearms to state or local governments, GSA has
determined that it will not do so. GSA’s regulations provide that seized and forfeited firearms
shall not be sold as firearms, but only as scrap “after total destruction.” See 41 C.F.R. §§ 101-
41, 102-42.1102-10(c) (July 2006). As a result, seized and forfeited firearms cannot be sold,
and are generally destroyed.

Because sales of federally forfeited firearms are prohibited, prosecutors should take care
not to enter into any agreement calling for the sale of forfeited firearms and the distribution of
proceeds from any such sale. Because there can be no sale, there can be no proceeds—a fact
that distinguishes forfeitures of firearms from forfeitures of most other types of property.
Prosecutors should bring this prohibition on sale of forfeited firearms to the attention of the
court whenever necessary to avoid entry of an order calling for such a prohibited sale. The
overriding policy concern weighing against the sale or sharing of forfeited or abandoned
firearms is that they may subsequently be resold and used in crime.

B. Preference for forfeiture®

Forfeiture is the preferred way to dispose of crime-related firearms and ammunition.
Forfeiture is most consistent with congressional intent, as reflected in the many specific and
general forfeiture statutes that apply to firearms. Forfeiture proceedings also provide the best
and clearest protections for the due process rights of firearms’ owners, including the rights of
innocent third parties who may have a lawful interest in firearms that have been stolen or
otherwise used without the owners’ knowledge and consent.

% Prosecutors and law enforcement agencies are referred to Guide to the Forfeiture of Firearms and
Ammunition (April 2006), at 80-90.
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Although there are other lawful ways of disposing of crime-related firearms and
ammunition in cases where forfeiture is not possible, including abandonment, non-forfeiture
“quiet title” actions, and other equitable proceedings, see, e.g., United States v. Howell,

425 F.3d 971 (11th Cir. 2005), it is Department of Justice policy to subject seized crime-
related firearms to formal forfeiture proceedings wherever possible.
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Chapter 3

Settlements

I. General Policy
A. Scope

For purposes of this chapter, the term sett/lement includes the following:

e In a criminal forfeiture case—

(1) A plea agreement with the defendant in a criminal case in which there is an
agreement regarding the forfeiture of property; or

(2) The resolution of a third party claim in the ancillary proceeding in a criminal
case;

e In a civil forfeiture case—

(3) The resolution of a claim filed by any claimant in a civil forfeiture case, either
before or after the judicial complaint is filed.

B. Principles

Settlements to forfeit property are encouraged to conserve the resources of both the
United States and claimants in situations where justice will be served. The following
principles must be observed when negotiating and structuring settlements.

1. Factual basis

There must be a statutory basis for the forfeiture of the property and sufficient facts
stated in the settlement documents to satisfy the elements of the statute.
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2. Consultation

All settlements must be negotiated in consultation with the seizing agency” and the
USMS.”! The agency’s input is essential in order to reach a settlement that is based on a
common understanding of the facts and circumstances surrounding the seizure. This requires
that administrative action be taken by the agency to implement those settlements that include
a referral back to the agency for administrative forfeiture of all or a part of the seized
property. Input from the U.S. Marshals Service (USMS) should be sought to determine
current and prospective expenses to ensure that the settlement is fiscally sound from the
Government’s perspective.

3. Recovery of investigative costs

In general, the Government should not attempt to use a settlement to recover the costs of
its investigation. It may be appropriate in unusual circumstances, however, to recover
extraordinary expenditures, such as funds needed to clean up environmental damage to the
forfeited property.

% The contact person at the seizing agency for the purpose of determining the agency’s view of the terms of
the settlement is as follows:

(1) Federal Bureau of Investigation (FBI): assistant special agent-in-charge of the respective field office or
designee;

(2) Drug Enforcement Administration (DEA): assistant special agent-in-charge or resident agent-in-charge
or designee;

(3) Customs and Border Protection/Immigrations and Customs Enforcement (CBP/ICE): associate/assistant
chief counsel (CBP) for the respective field office or designee (note: CBP is responsible for processing all
seizures for civil forfeiture made by either CBP or ICE);

(4) U.S. Postal Inspection Service (USPIS): inspector-in-charge of respective field division or designee;

(5) Internal Revenue Service (IRS): chief, criminal investigation division of the key district, or designee;

(6) U.S. Secret Service (USSS): special agent-in-charge or designee, asset forfeiture program, headquarters
office; and

(7) Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF): resident agent-in-charge of the
respective field office or designee.

! In Treasury cases where the USMS is not the custodian of the property, the independent contractor will

serve as the property manager, and the USMS need not be consulted. It is the responsibility of the seizing
agency to contact the independent contractor and inform it of any settlement proposals.
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4. Status of administrative forfeiture

Before discussing any settlement, the AUSA and the investigating agent must determine
what property, if any, is presently being processed for administrative forfeiture. AUSAs may
not reach agreements with defendants or their counsel in a criminal case regarding the return
of property that is the subject of a pending or completed administrative forfeiture proceeding
without first consulting the seizing agency.” Property that has been administratively forfeited
belongs to the Government and, therefore, cannot be returned to a defendant or used to pay
restitution as part of a plea agreement.

5. Disagreements

If the seizing agency disagrees with the U.S. Attorney’s recommended settlement
proposal, it may refer the matter to the chief of the Asset Forfeiture and Money Laundering
Section (AFMLS) for resolution.

6. Property located in another district

To settle a forfeiture action involving property located in another judicial district, the U.S.
Attorney handling the forfeiture must notify and coordinate with the U.S. Attorney in the
district where the property is located. It is the responsibility of the U.S. Attorney in the
district that forfeits property located in another district to comply with the requirements for
forfeiture in the district where the property is located. Failure to comply with such
requirements may result in a cloud on the Government’s title; coordination will minimize this
possibility.

7. Global settlements

Civil forfeiture, either judicial or administrative, should not be used to gain an advantage
in a criminal case. The Government, however, may conclude a civil forfeiture action in
conjunction with the resolution of the criminal charges that provided the cause of action
against the property. The following principles should be observed in negotiating a global
settlement:

%2 There have been instances in which AUSAs have arranged plea agreements providing for the disposition of
administratively forfeitable property without consulting the appropriate seizing agency. There also have been
instances in which AUSAs have agreed to return to a defendant property that has already been forfeited
administratively. Such agreements and arrangements cause great difficulty for the seizing agencies and are improper.
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(a) The Government should not agree to release property subject to forfeiture
(civil or criminal) in order to coerce a guilty plea on the substantive charges, nor
should the Government agree to dismiss criminal charges in order to coerce a
forfeiture settlement.

(b) To the maximum extent possible, the criminal plea and forfeiture should conclude
the defendant’s business with the Government. Delaying forfeiture considerations
until after the conclusion of the criminal case unnecessarily extends the
Government’s involvement with the defendant and diminishes its effectiveness.

(c) If a plea agreement in a criminal case is not to conclude a related civil forfeiture
case, language to that effect should also be stated in the plea agreement. Failure to
specify in this manner could be fatal to the concurrent civil forfeiture action.

(d) Where the claimant/defendant has negotiated a plea agreement and concurrently
wishes to forfeit the property subject to a civil forfeiture action, the plea
agreement should state that the defendant has waived any and all
rights—constitutional, statutory, or otherwise. Any civil settlement should be
documented independently of the plea agreement and should include the
following information:

(1) The claimant/defendant’s interest in the property;
(i1) An admission of the facts supporting forfeiture;
(ii1) That the claimant/defendant gives up all rights to the property; and
(iv) That he or she gives up any right to contest the forfeiture.
(e) The defendant, in a plea agreement, must admit to facts sufficient to support the
forfeiture. The Government, however, should not waive its right to reopen a civil

forfeiture action where it is later determined that the settlement was based on false
information or where the defendant violates the plea agreement.
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8. Partial payments

Settlements shall not provide for partial payments, except upon the advice and approval
of AFMLS in consultation with the USMS, Headquarters Seized Assets Division.”

9. Reacquiring the property

The settlement should state that the claimant/defendant may not reacquire the forfeited
property directly or indirectly through family members or any other agent. Family members
who already own a partial interest in the forfeited property may, however, purchase the
forfeited interest.

10. Effect on taxes and other obligations

Settlement documents should clearly state that the terms of the settlement, unless
specified, do not affect the tax obligations, fines, penalties, or any other monetary obligations
of the claimant/defendant owed to the Government.”*

11. Settlement authority

The authority of the U.S. Attorney to settle a forfeiture matter, other than by plea
agreement with the defendant in a criminal case, is circumscribed by Attorney General Order
No. 1598-92, as described in section II, infia.”

% In Treasury and Homeland Security cases, the advice and approval of AFMLS should also be sought.

% USAOs are obligated pursuant to 28 U.S.C. § 547(4) to “institute and prosecute proceedings for the
collection of fines, penalties, and forfeitures incurred for violation of any revenue law, unless satisfied on
investigation that justice does not require the proceedings.” Therefore, in order that appropriate actions may be
taken when a proposed forfeiture settlement will release assets to a claimant/defendant who is known or likely to
have other outstanding obligations to the United States (e.g., taxes), AUSAs should routinely notify the
appropriate agency (e.g., IRS) of the proposed settlement.

% See Attorney General Order No. 1598-92, Appendix to Subpart Y, Part O, Title 28, Code of Federal
Regulations, establishing the settlement and compromise authority redelegated to the U.S. Attorneys from the
Assistant Attorney General, Criminal Division, in accordance with the requirements of 28 C.F.R. § 0.168(d).
Attorney General Order No. 1598-92 is reprinted in Appendix E.

83



Asset Forfeiture Policy Manual (2008)

[I. Authority of the U.S. Attorney to Enter Into a Settlement

(1) Except as provided in section IX of this chapter, U.S. Attorneys have the authority to
settle any civil or criminal forfeiture case in which the amount involved does not
exceed $1 million, regardless of the portion of the property that would be released as
a result of the settlement.

(2) Except as provided in section IX of this chapter, U.S. Attorneys also have the
authority to settle any civil or criminal forfeiture case in which the amount involved
exceeds $1 million but does not exceed $5 million, if the amount to be released does
not exceed 15 percent of the amount involved.

(3) In all other cases, the U.S. Attorney must obtain the approval of the settlement by
AFMLS.

For the purposes of this provision, the term amount involved is defined as follows:

(1) In a civil forfeiture case, the amount involved is the fair market value of the interest
claimed by the person with whom the Government is attempting to reach a settlement.
If the person is claiming an interest in more than one asset, the amount involved is the
aggregate of those interests. For example, if the defendant property is a dwelling with
a fair market value of $1.2 million, and the claimant is a lienholder asserting a
$400,000 lien, for purposes of reaching a settlement with the lienholder the amount
involved is $400,000. In the same case, if the claimant is the owner who
acknowledges the validity of the lien but is contesting the forfeiture of the equity in
the property, for purposes of reaching a settlement with the owner the amount
involved is $800,000. But if the claimant is the owner who is also contesting the
forfeiture of three other assets with a combined value of $350,000, the amount
involved would be $1.15 million.

(2) In a criminal forfeiture case, the amount involved is the fair market value of the
defendant’s interest in the aggregate value of any property that has been seized,
restrained, or specifically identified as property subject to forfeiture in any forfeiture
count, allegation, or bill of particulars, including substitute assets, but does not
include the amount of a money judgment to the extent that there are no known assets
available to satisfy the judgment. For example, if the Government has seized several
assets and restrained other assets for the purpose of forfeiture in connection with a
criminal prosecution, and has also alleged in the indictment that the defendant is
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liable for a $2 million money judgment, for purposes of negotiating a plea agreement
with the defendant the amount involved is the aggregate value of the defendant’s
interest in all the assets that have actually been seized or restrained, but would not
include the $2 million unless it appears that there are assets that may be forfeited as
substitute assets to satisfy the judgment.

(3) In the ancillary proceeding in a criminal case, the amount involved is the fair market
value of the interest in the forfeited property that is claimed by the third party with
whom the Government is attempting to reach a settlement.

The amount to be released means the value of the property that a claimant, defendant, or
third party in an ancillary proceeding would recover or would be permitted to retain.

[ll. Authority of AFMLS to Approve a Settlement

The chief of AFMLS®® has the authority to approve any settlement that must be submitted
to that office pursuant to section II, unless the amount to be released exceeds 15 percent of
the amount involved and is more than $2 million; in such case, the settlement must be
approved by the Deputy Attorney General.”

A. Examples

(1) The Government brings a civil forfeiture action against an asset with a market
value of $1.5 million but in which the sole claimant has only $250,000 in equity.
The Government agrees to abandon the forfeiture and release the entire asset to
the claimant. Because the total value of the equity involved is less than $1 million,
the U.S. Attorney has authority to approve the settlement.

% The authority of the Assistant Attorney General pursuant to 28 C.F.R. § 0.160 for settlement of forfeiture
cases is delegated to the chief, AFMLS, Criminal Division, by paragraph (c) of Attorney General Order No.
1598-92.

7 This policy is based on 28 CFR §§ 0.160 and 0.161. Section 0.160 provides that “Assistant Attorneys
General are authorized, with respect to matters assigned to their respective divisions, to: (1) Accept offers in
compromise of claims asserted by the United States in all cases in which the difference between the gross
amount of the original claim and the proposed settlement does not exceed $2 million or 15 percent of the
original claim, whichever is greater.” This is simply another way of saying that if the amount to be returned is
greater than both $2 million and 15 percent of the amount involved, it requires approval at a higher level; but if
it is less than either figure, it does not. (A number cannot be greater than the greater of two other numbers unless
it is greater than both of them: A > max(x,y) if and only if A>x and A>y.) Section 0.161 provides that matters
that cannot be approved at the Criminal Division level must be approved by the Deputy Attorney General.
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(2) The Government files a civil forfeiture action against seized bank accounts and
currency in the amount of $1.8 million, but agrees as part of a settlement to
release 20 percent ($360,000) to the claimant. Because the total value of the
property exceeds $1 million, the U.S. Attorney does not have authority to settle
the case without approval from the Department of Justice; but because the amount
to be returned does not exceed $2 million, the chief of AFMLS would have the
authority to approve the settlement without having to consult with the Deputy
Attorney General, even though the amount to be returned is more than 15 percent
of the total value.

(3) A criminal indictment alleges that the defendant must forfeit, upon conviction,
various assets in which the defendant has a total equity of $3 million. The assets
are neither seized nor restrained, but are listed in the forfeiture allegation in the
indictment. As part of a plea agreement, the Government agrees not to go forward
with the forfeiture of most of the assets but instead agrees to accept a lump sum
payment of $750,000 in lieu of forfeiture. Because the defendant is being allowed
to retain assets worth more than $2 million and representing more than 15 percent
of the total value of the property subject to forfeiture, the plea agreement must be
approved by the Deputy Attorney General.

IV. Using Administrative Forfeiture to Effect a Settlement
The following procedures apply to settlement agreements in civil judicial forfeiture cases
and to criminal forfeiture plea agreements where an administrative forfeiture is necessary to

effectuate the agreement. In such cases, the headquarters of the seizing agency involved must
be consulted by the USAO prior to finalizing an agreement in order to ensure the agency can
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accommodate the terms of the agreement.”® The Department of Justice’s policy is to pursue

an agreed upon administrative forfeiture where it is possible and economically efficient to do so.

A. Settlement of forfeiture after a claim is filed in an administrative
forfeiture proceeding, but before a judicial complaint is filed

The following requirements must be met where a claim has been filed and the case has
been referred to the U.S. Attorney, but a settlement is reached before a civil judicial
complaint has been filed.

(1) The terms of the settlement should be reduced to writing by the U.S. Attorney and
include the following:

(a) A provision whereby the claimant/defendant identifies his or her ownership
interest in the property to be forfeited;

(b) A provision whereby the claimant/defendant gives up all right, title, and
interest in the property;

(c) A provision whereby the claimant/defendant agrees not to contest the
Government’s administrative forfeiture action and waives all deadlines under
18 U.S.C. § 983(a);

(d) A provision whereby the claimant/defendant agrees and states that the property
to be forfeited administratively was connected to the illegal activity as
proscribed by the applicable civil forfeiture statute (e.g., money to be forfeited
is in fact proceeds from illegal drug trafficking);

%8 The contact person at the seizing agency, for the purpose of determining whether the terms of any
settlement requiring administrative action by the agency can be implemented, is as follows:

(1) the FBI and DEA: the forfeiture counsel;

(2) CBP/ICE: associate/assistant chief counsel (CBP) for the respective field office or designee (note: CBP
is responsible for processing all seizures for civil forfeiture made by either CBP or ICE);

(3) USPIS: manager, forfeiture group, or designee;

(4) IRS: chief, criminal investigation division of the key district, or designee;
(5) USSS: Office of Chief Counsel or designee; and

(6) ATF: staff assistant to chief counsel, headquarters.
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(e) Specific reference to the withdrawal of the claim; and

(f) A “hold harmless” provision and a general waiver of Federal Tort Claims Act
rights and Bivens actions, as well as a waiver of all constitutional and statutory
defenses and claims.

(2) The case should be referred promptly back to the seizing agency to reinstitute the
administrative process. The seizing agency shall reinstitute the administrative
forfeiture process to effectuate the agreement upon receipt of a referral in
compliance with this policy, 