UNITED STAT ES DISTRICT COURT
TORTIHER N [UCT OF GEORC / .
NORTHERN DISTRICT OF 1 ORGIA N CLERK'S OFFICE

VRGO Atlanta U

ATLANTA DIVISION FILED

UNITED STATES OF AMERIC A,

Plaintiff,

and

LYNDA LEE OSBORNE,

CIVIL ACTION
NO. 1.02-Cv.q 531-BBM

Plaintiff.] ntervenor,

v,

HABERSIHAM PROPERTHES, INC,
HABERSHAM PROPERTIES ¢ /b/a
Crescent Coy rt Apartmen ts,
PEACHTREE RB ATTLE INVES TORS,
LLC, and SUZANNE MONNER,

Defendants.

i
|
i
F
i
i
i
i
¥
!
]
[}
1
i
i
I
1
]
i
1
i
i
i
}
i
i
i
i
i
i
I
r
F
i
i
i
r
b
]
i
i
1
!
}
i
i
F
F
!
i
+
F
}
i

This action s before the court on the defendants' Motions for Summary
Judgment [Doc. Nos. 50-1, 53-1 and 57-1]1 and defendants’ Motions for Ora
Argument [Doc. Nos. 51-1 and 54-11.

L Procedy

On June 13, 2002, the Unijted States (hereinafter "he US™ or "the
government”) injtiated this  action against  Habersham Properties, e

(“F-Iabersham”j, Peachtree Bale Investors, 1].c ("PB nvestors”), ang Suzanne



Monner ("Monner") for violation of the Fair Housing Act (hereinafter "the FIHA" of
"the Act"). 42 UsC § 3601, et seq. On August 9, 2002, Lynda Lee Osborne
("Osborne") intervened in this action pursuantto section3614(e) of the Act' and Fed,
R.Civ. P. 247 On March 20, 2003, defendant Habersham and defendant PB
Investors filed motions for su mmary judgment with this court, Defer.ld ant Monner
filed a motion in support of Habersham's motion foy Summary judgment on
April 11, 2003.

Factual Background

The facts set forth here give all deference to the plaintiffs’ version of the facts,
as is required in a summary judgment setting. Accordingly, the court does not
consider this account of the facts to be "factual findings" by the court and the court
will not be bound by this account in future proceedings in this or any other action,

PB Investors is the corporate owner of the Crescent Coupt Apartments
("Crescent Court"). PB Investors is headquartered in DeKalp County and it has
owned Crescent Court since 1994 Crescent Court is the only asset of PB Investors.

B TSN

‘Section 3014(e) of the FHA provides that "any person may intervene in a civil action
commenced by the Attorney General which mvolves an alleged discriminatory housing practice
with respect to which such PCrson is an aggrieved Person or a conailiation agreement (o which such
person is a party. 42 U.S.C. 3014(e).

*Oshorne has filed jointly with the sovermnment on the molions relevant (o this order. For the
sake of brevity, the court will discuss arguments as being asserted by the government. The court
recognizes, however, that Osbome has joined in these motions,
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Habersham is a property management company that was hired by PB Investors to
manage Crescent Court. Halbersham manages approximately 26 other residential
complexes in the Northern District of Georgia. Monner is the on-site com munity
manager at Crescent Court and has been since 1992, before PB investors bou ght the
complex. She is an employee of Habersham. When Habersham took over
management of the complex, it was decided that Monner would be maintained in
her position.

The US. alleges that the defendanis have violated the FIHA by having a
"pattern or practice of discrimination" in their leasing practices. The "pattern or
practice of discrimination” allegation that the government asserts against the
defendants is founded on three separate factual bases. All three of the bases involve

the behavior of Monner when conducting the leasing matters of Crescent Court.

A. Lynda Osborne

The first assertion relates to the interaction plaintiff-intervenor Osborne had
with Monner when attempting to lease an apartment at Crescent Court. On
January 25, 2001, Osborne, who is African~American, went to Crescent Court to
mquire about the availability of an apartment. Monner told her there were no
apartments currently available, During her visit, Osborne received information

regarding the apartments, such as the floor plans, the rent range and a blank



application. Before Osborne Jof t, she filled out a guest card and Monner told her (o
check back after February 1, notin ¢ that tenants usually gave notice of their in tention
to vacate on the first of the month,

On Monday, January 29, 2001, Osborne called Crescent Court usin g a British
accent and inquired about apartment availability. Monner told her there was an
apartment available. The following morning, Osborne went to Crescent Court in
person to inquire about availability, Monner again told her there was nothing
available and suggested she come back on Febraary 1. Later that afternoon,
Osborne called Crescent Court again using a British accent and an alias of
"Katherine Windsor" Durin g this phone call, she conf irmed that an a partiment was
available.  Osborne also had 2 Caucasian acquaintance, Kevin Shepard, visit
Crescent Court and inquire about apartment availability. Monner told M 1. Shepard
that there were no available 4 partments. Monner also told My, Shepard she would
help him any way she could. Shortly after this event, Osborne filed a complaint
with the Department of Justice.

B, Fair Housing Tests

The second factual allegation arises from a series of government tes ts.run for
the purpose of determining whether Crescent Court was violating the FUA in it

leasing practices. These tests ave run by sending similarly situated testers” into the



subject establishment to monitor the results, The "testers" fepresent themselves 1o
be as similar to one another as possible, except as to race, or whatever other
characteristic is suspected to be the discriming tory trigger. These tests were begun
Inresponse to Osborne's complaint.
1. IhE_.M_aMﬁLQEQJlQ

For a little OVer a week, between May 18 and May 24, 2002, the first
government test was conducted at Crescent Court, During the course of this week,
the government sent five "festers” to Crescent Court. A Caucasian female tester
telephoned Crescent Court on May 18 and was told by Mormner that there was an
apartmentavailable, M onner said itwould be available for viewin gonMonda y, the
21st. On May 21, an African-American male tester was told that there were no
apartments available at Crescent Court and was referred to the l-'-\f'ostchest'er
Apartments ("the W estchester").® The [ol] owing day, a Caucasian male tester visited
Crescent Court and wag atlowed to see g vacantapartment. On Thyy. sday, May 24,
a Caucasian female tester and an Africa n-American female tester were both told tha t

there were no availabje apartments. They were botl referred to the Westchester,

v

M

he Westchester is algo Managed by Habersham and per sonally attended to by
Mcnme The government alleges, among other thmga that Monner steered African-
Americans towards renting at the ‘.Vestchesto rather than Crescent Court.
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During this time period, there was an apartmentavailable. A partment #1021-B had
been vacant since A pril 30, 2001 and was leased out again on May 31, 2001
2. ,IIMU_-ILG'EQ:SILQL‘QHE
During the week of June 18, the second group of government testerg began
inquiring at Crescent Cour(, This group consisied of three testers: Caucasian
female, a Caucasian male, and an Alfrican-American male, The inquirics were all
made at different times of the day. The Caucasian female called Crescent Court at
315 pm. on June 18, Tweo days later, the African-American male tester visited
Crescent Court at 9:3Q am.  Later that same day, shordy.after 100 am., the
Caucasian male tesier visited Crescent Court. Al three testers were initial] v told
that there would be no a partments available un#il August 15, How ever, throughout
the conversations with the male and female Caucasian testers, Monner eventually
changed her statement and said an apartment would he available on A ugust 1.
3. TI ¢ August Test Gro up
The third test group approached Crescent Cogre on the 20th and 21st of
August, 2007, This test involved 3 phone call from a Caucasian male on August 20,

during which he was told there was an available apartment, The following day, an

African~American male tester visited Crescent Court and was told nothing would



be available unti September 15. A Caucasian male visited later the same day and
was allowed to see 4 vacant apartment.

C. The Aggrieved Parties

The third ang final factual Dbasis for the sovernment's claim agamst the
defendants involveg encounters of various "4 ggrieved parties," 3¢ defined by 42 i g
§3602(1).° The government names severa] Alfrican-American bPersons it claims have
suffered racial discrimination at Crescent Court The alleged agerieved parties are
Sybrina Atwalers, Rabiah Parker, Lakeisha Williams, Hermeyone Hunter, Joyce
Smith, and Sharon and Colin Blackman, Monner put the letters "B op v p v on the
fuest cards of Mg, Atwaters, Ms. Parker and the Blackmans, From Monner's
deposition, it was learned that she ntended these letters to indicate the race of the

applicants. Monney told all of the aggrieved parties that there were no 4 partments

———————

‘A fourth test EIOup was sent to Crescent Court on October 24, 2001 This group
was made up of two Caucasian ferale testers. Only one of the testers actually interacted
with Monner. The tester was told there WEere no vacancies and was referred to the
Westchester, The sovernment contends {hat this group was testing for familial status
discrimination, rather than race, as indicated by the fact that the test group contaired two
Caucasian females, The defendants assert that this sroup demonstrates they do not on y
refer African-A MeTICans to the Westchester, as alleged by the government. The court wij
consider these facts in the light most favorabje to the non-moving party, the government,
as is required d uring the Summary judgment stage. See Anderson v, Liberty Lobby, Inc,

477 1.8, 242 255 (1986).

* Section 3602(1Y of the FHA defines an "aggrieved person” to inclyde ‘any person
who (1) claims to have been jured by 4 discriminat(n'y housing bractice; or (2) beljeves

that such PEISon will be injured by a discriminatory housing practice that is abeoyt to

occur" 42 .S, § 3602(1).



available when they visited Crescent Court. In the case of Ms. Parker and Ms.

Atwaters, Monner leased apartments on the days of their visits or sho rtly thereafter
to Caucasian females. Ms. Williams visited Crescent Court on September 18, 2000
and was told there were no apartments available. Monner spoke to vendors about
having the floors of a vacant apartment refinished on September 26, 2000, This
particular vacantapartment was leased out again on October 20, 2000 to a Caucasian
female. Ms. Hunter visited Crescent Court an behalf of her mother, Joyce Smitly, in
March of 1997, She was told that there were no available a partments at Crescent
Court. Monner then showed Ms. Hunter apartments at the Westchester, which is
where Ms. Hunter's mother eventually leased an apartment. The Blackmans visited
Crescent Court on-July 26, 2000 and were told that no apartments were available.
There is no dispute that there were no apartments available at the time of the

Blackmans' visit. *

“Nikita Jordan is another party discussed bythe government. Sheis not listed as an agorieved
party, butrather as a potential witness. She apparently visited Crescent Court on hune 22,2000, Ms.
lordan did fill out & guest card, and Monner put a “B" op the guest card. The evidence shows that
she was never a resident of Crescent Court. She has not given any testimony by deposiion ol
affidavit iy this case.  Additionally, the defendants’ demonstration that Unit 1170, the unit the
govemment clamms was available, was not avatlable at the time of her visit, has been unrebutted by
the plamtifis. '
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D. The Ch arges

Based on its faiy housing testin & Osborne's claims, and he aCts surroundin g
the other aggrieved parties' Cncounters wigh Monner, the government jnjti; ted this
Caseagainst the def endants. The government contends that these actions constity te
violations of {he FHA, In particular, the Bovernment alleges that the defendants
have “hgaged in a pattern OT practice of discrimination ALRAINSE persons based on
their race. The sovernment seeks het

hlegal and equitable refjef

Habersham and PB Inve

stors have fijed Separate motiong for Summary
udement ar TUINe on differentjssues and incor dorating th
J 2 E._) - }

Habersh

Carguments of the o ther,

am's motion focuses on the issue of liability for 4 Pattern or practice of
discrimination, Habersham claims that the record contains insuff_icicmfe\f'jdence to
demonstirate that there wags 5 Pattern or practice of discrimination g tCrescent Court.
They argue that Since esta blishment of 4 Pattern or practice of discrimination g a
predicate for a vipl, tion of the FHA, the government's allegations mys) [

atl as a
Matter of Taw.

Alt'cnmtivef}’, if Ha bersham's motion isg Unsuccessfyul, PR Investorg' Motion
contends, amon gother thin £s, thatHa bersham ang itself (collect; vely "he Corporate
defendan ts") should not be held vicariously Jiable for the actions of Monner,

9.



I Stunrl@_x_)iu agment Standard
Summary judgment ig properonly “if | theye jq NO genuine issue as 1o any
Material fact" and "the MOVINg party is entjtled tojudgment ag 4 matter of law " Fed.
R. Civ. p, 56(c). In considering a motion for suminary jud sment, "[tihe evidence of
the non-movant i to be believed, an alljustifiable infey ences are Lo be drawn in his
[or her] favor.» Anderson v. Ilb_ﬂllﬁgfubl@_,_lu 477U.S. 242 255 (1986). The court
is mindful that "[e)red ibility detm*minations, the weighing of the evidence, and the
drawing of legitimate inferences from the facts are jury functions, not those of 4
judge.” Id. a t255. The plaintiff muse domore, though, than "shim Ply show that there

1S some metaphysical doubt a5 to the material faepg n Matsushita §: lec. Indus. Co.

Zenith Radio 2 Corp, 475 Us 574, 586 (1986). "The Mere existence of 4 scintilla of
evidence in sy Pport of the plaintiffs Position will be ingy flicient; there must be
evidence on which the jury could reasonably find for the plaintiff. Anderson, 477
US. at 252, The HON-Movant may not avoid summary judgment wigj, evidence that
Is "merely colorabje Or s notsignificant] Y probative.’ ' Raney v, vj =500 Guard Sery |

Inc, 120 F 34 1192 1196 (11th Cir, q 997). This determination of whether there is g
question of fact for the jary must be guided by the substan(ive evidentiary standard

that applies to the case at hand. Anderson, 477 at 255,
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IV, Pattern or Practice of Discrimination Under the Fair ﬁQ_LLsQLLAg_['

Discrimination in the rental housing markel has beer prohibited under the
Fair Housing Act. Section 3604(a) makes it unlawfyu] 'to refuse to sell or rent after
the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or
otherwise make unavailable or deny, adwellin § toany person because of race, color,
religion, sex, familial status, or national origin.' 42 US 8§ 3604{a). The I'IA
confers on the sovernment the power to bring a civil action a fainst ‘any person or
group of persons . . engaged in a pattern or practice of resistance to the full
enjoyment of any of the rights granted by this [Act] .. "42 US.C. g 3614(a)”

The government has the burden of proof on whether the defendant has
participated in a "pattern or practice of discrimination.” Te establish a "pattern or
practice of d scrimination,” the sovernmentmust demonstrate” by a preponderance
of the evidence that . | discrimination was the compan;\f's standard Operating

procedure],j the regular rather than the unusual practice.” Int't Brotherhood of

e

"The government may also brmg a suit if a violation raises an issue of general public
mmportance,” under Scetion 3614(a) of the Act. This allows the government o pursuc a case, even
H'it does not rise 1o the level of pattern or practice, so long as the conduct jeopardizes mporiant
pubhic interests, The government does include this claim in its complaint, but the parties' motions
focused ajmost exclusively on the pattern or practice claini. Because the court finds thai there are
matenal issues of fact which require denial of the summary judgment motion o the pattern or
practice claim, the court finds it tnnecessary (as apparently did the parties} to discuss what amounts
to the lesser standard of "general public importance.” Accordimgly, the cour's analysis wiil focus
on the paitern oy practice claim,
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Teamsters v. United Sta tes, 431 U.S.324, 336 {1 97‘7)3H Isolated, accidenta Lors poradic

instances of discrimination are insufficient to establish a "pattern or practice of

discrimination." Id.

Although isolated, accidental or sporadic misconduct do not rise Lo the level
of pattern or practice, there is no threshold number of incidents that must occur
before the government can bring suit against a party. U.S, v. Bob I\xajg]'_cggx_ejeafgg

Inc, 474 ¥.2d 115, 12324 {(5th Cir. 1973). Each case must be evaluated on an

individual basis and "tumn on its own facts. " Id, at 124 (quoting United States v,

West Peachtree Tenth Corp., 437 [.2d 221, 227 (5th Cir. 1971)). The determination

of whether evidence indicates a pattern or practice of discrimination is ordinarily a

question of fact for the jury. See United States v. Balistrieri, 981 .24 91 6, 930 (7th

Cir. 1993).

A\ Discrimination at Crescent Court?

In the instant case, the determination of whether the conduct of the
defendants constitutes a patternor practice of discrimination must necessarily be left

to the jury. The parties dispute the legal significance and inferences that should be

# Although Teamsters is a Tite V] case, constructions of terms are ofien mterchangzed i

civil nghts contexts. See, ¢.g. Linited States v Lansdowne Swim Club, 894 F 24 83, 88 (3d Car.

1990) (using the construction of "pattern or praciice” from Teamsters in a Tide 1 case): Linied

States v. DI Mucei, §79 .24 1488, 1497 n. 11 (7th Cir. 1989) (using the construction of "pattern or

practice” from Teamsters in a Fair Housing Act).
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drawn from the fair housing testing and Osborne's experience. There are also
factual disputesregarding the circumstances of the encounters between Monner and
the aggrieved parties. Therefore, the court is precluded from granting summary
judgment on the issue of whether the defendants engaged in a pattern or practice
of discrimination,

First, the fair housing testing, while not conclusive, is open to the
interpretation that discrimination was occurring at Crescent Court. The defendants
a.sk the court to infer that what was seemingly discriminatory conduct on the part
of Monner was molivated by other faclors. During the May test, the defendants
claim Monner's refusal to allow an African-American male tester 1o see an
apartment, even though (1) one was available, and (2) the day before she had told
a Caucasian female thal one was available, was poor salesmanship and 'not.I'ling__g
more. The defendants assert that this conclusion is warranted, because later in the
week, Monner referred an African-American female and a Caucasian female to the
Westchester, despite the available apartment. This could be an example of simply
poor salesmanship; however, taken with the other evidence and mterpreted in the
light most favorable to the government, it could alsc be interpreted  as
discrimmatory conduct. The defendants urge upon this court that the June test can

be explained as well. The Caucasian testers came at later pointsin the day and were



able to have full conversations with Monner. During these conversations, her
memory was jogged and she remembered that an apartment would be available at
an earlier time, It is undisputed that Monner had a shorter conversation with the
African-American tester. What is disputed, however, is whether the shovter
conversation with the African-American, which did not include the realization she
had durin g her conversation with the Caucasian testers, was attributable to Monner
not being ready for a visitor at the early hour of the visit or because of racial animus.
Lither inference is plausible and itis the place of the jury to make this determination.
Lastly, the August test also presents an opportunity for alternative rationales for
Monner's behavior. The defendants contend that Monner was confused about the
status of the apartment. While this is a possible inference because of some unrelatec
questions surrounding the leasing of this apartment, it is a determination a jury
needs to make. Again, while these tests were not conclusive, they could supporta
jury finding that the defendants engaged in a pattern or practice of discrimination.

The second basis {or the allegation, the experience of Oshorne, viewed in the
light most favorable to the government, buttresses the inferences drawn fron: the
resulls of the fair housing testing. Although, as the defendants point out, Osborne
never identified her race when using the British accent over the phone as Katherine

Windsor, inferences can be drawn from Monner's statements that indicate she

-14-



believed she vvas speaking to a Caucasian woman.  The facts and inferences
nvolving thig situation would allow A Jury to conclude that Monner preferred
Windsor over Osborne, becayge of her race,

‘gations of discriming fory conduct towards the aggrieved
parties, there aye genuIne issues of materia] fact that nﬂake summary judgment
Inappropriate. The f indings of fact sutrounding the allegations of ( iscrin‘lmatory
conduct wij) determine whether these mciden ts, alone or in combination with the
other evidence, establish a pattern o practice of discrimination, The incidents
involving Ms. Parker an.d Ms. Atwaters in which Monner leased to Caucasian
females shortly after theiy Visits contain disputed facts ag to when the Caucasian
females came 1o Crescent Court i relation to when the apartments became
available. Similay] ¥, mthe incident involving Ms. Wi Hiams, the parties do not g gree
as to the date when the former tenant actually vacated the 4 partment. The parties
agree that a lease for (he apartment c—lrnded In August and that Monner called the
vendors to refinish (je floors on September 26, They also agree that Ms. Williams
visiled Crescent Coyrt onSeptember 18, However, a dispute ultimately exists as to
when the apartment became available for rent.

Withregard to the incidentinvolvin gMs. Hunterand her mother, there 1salso
a dispute as to whether there were MY apartments avaijlabje at the time of Ms,



Hunter's visit. The parties have presented contradictory evidence and at triaj the
government will have the bur enof proving there wag anapartment available at the
time. 1__,e:zst'ly, while it is not disputed that there were no apartments available at the
time the Blackmang visited, there js 4 question regarding whethey Monner knew of
Upcoming vacancies and whether she truly followed a policy of not considering
apartments available untj] they weye actually vacant,

The court notes that the United States and the defendants are proffering
evidence that is conflicting fegarding the details of these transactions, ]Qecondling
these conf licting sets of evidence to determine whether Mooner wag engaging in
discriminator}-’ conduct would require the court 1o wej ghevidence in a manner that
s inappropriate in the current posture of summary judgment. Syeh considerationg
are exclusively the domain of factfinders, ang beyond the scope of the
determinations the court is permitted to make as a matter of law, Furthermore,
Monner's racial cod ing makes the Inference of 4 pPatternor practice of discrimination
all the more Jike] Y- Accordingly, the court concludes that cannot determine, as 4
malter of law, whether Monner's conduct during these encounters  was
discrimina tory and, thus, tending to create 5 pattern or practice of discrimination,
Based on the above stated reasons, summary judgment as o whether the
defendants have 4 ‘standard Operating procedure” of discrimination, thereby

-16-



qualifying asa "pattern or practice of discrimination," is inappropriate in this case.
There are disputes as to genuine issues of material facts. Additionally, there are
inferences that can be drawn from other evidence that would allow ajury to find in
favor of the plaintiffs. Therefore, the court denies summary judgment on the issuc
of whether the defendants engaged in a pattern or practice of discrimination.

V1. Damages

A. Separation of the Corporate Defendants

In the last argument of its motion for summary judgment, PB Investors also
asks this courtto separate and distinguish any liability it may have from any Hability
which may be attributable to Habersham. Since the decision on this point could
affect the rest of the discussion of vicarious liability, the court will address (his issue
first.

PB Investors claims that it should not be liable for the actions of Monner

because no employer/employee relationship existed between them. PB Investors

relies on the Supreme Court's decision in General Bldg, Contractors Ass'n, Inc. v.

Pennsylvania, 458 U.S. 375 (1982) to supportits claim. In General Bldg. Contractors,
the Court held that a contractor and a trade association could not be held Liable for
the discriminatory conduct of a union. The Court observed that holding the

contractor and trade union liable because they had the power to oppose the union's

7



discriminatory practices, would "convert every contractual relationship into an
agency relationship, a result clearly unsupported by the common-law doctrines.”
Id. at 394,

In the instant case, I’B Investors may be liable for the conduct of Habersham
and Monner, because their relationship is an agency relationship, not a contractual
relationship. Anagency relationship is established by "the manifestation of consent
by one person to another that the other shall act on his behalf and subject to his
control, and consent by the other so to act.” Restatement (Second) of Agency § 1
(1958). Habersham, as the management company of Crescent Court, is clearly the
agent of 'B Investors. Habersham manages the complex on behalf of PB Investors
and submits to the control of PB Investors, even if PB Investors did not often
exercise this control. Habersham, asa corporation, canonly actthrou ghindividuals,

its employees. Therefore, PB Investors can be held liable for the conduct of Monner.

B. Vicarious Liability
[t is has long been established that the FHA provides for vicarious liability.

NMever v. Holley, 123 5. Ct. 824, 828 (2003). This vicarious liability is based on

B At

traditional theories of agency law. See id. at 830-31 (rejecting the Ninth Circuit’s
contention that the FIHA called for "more extensive vicarious liability - that the Act

went well beyond traditional principles.”). "It is well established that traditional

18-



vicarious lability rules ordinarily make principals or employers vicariously liable
for the acts of their agents or employees in the scope of their authority or

756 {1998) ("An employer may be liable for the negligent and intentional torts
committed by an employee within the scope of his or her employment”); New

" Orleans, M. & C. R. Co. v, Hanning, 82 U.S. 649, 657 (1872) ("The principal is hable

for the acts and negligence of the agent in the course of his employment, although

he did not know of the acts complained of"); see Rosenthal & Co. v, Commodity

Futures Trading Comm'n, 802 F.2d 963, 967 (7th Cir. 1986) ("'respondeat superior’

.. .is a doctrine about employers . . . and other principals”)). See also United States

imputing lability to a corpora tion when an executive "acted within the scope of his
duties” and "with the intention of benefitting the corporation” was appropriate
under the FHA).

Habersham and PB investors assert that they should not be liable, because
they did not "[know] about, authorize or ratify any of the alleged discriminatory
conduct.” (Def. PB Investors' Mot. Summ. | at 9). TFurthermore, the corporate
defendants assert that their good-faith efforts to prevent discrimination should

preclude vicarious liability in this case. The standard the corporate defendants seek

~19-



to have applied to this case is not the appropriate standard. In Mevyer, the Supreme
Court concluded "that the Act imposes liability without fault upon the employer in
accordance with traditional agency principals, i.e., it normally imposes vicarious
liability upon the corporation but not upon its officers or owners.” 1235, Ct. at 827,
Here, the government only seeks to establish the vicarious liability against the
corporate entities. Therefore, the corporate defendants' liability will be determined
by traditional rules of vicarious liability.

In the instant case, all of Monner's actions were in the scope of her
employment and for the benefit of Crescent Court. It was in the scope of her
employment that she was interacting with applicants and making judgments
regarding applicants. Therefore, it will be appropriate to hold both Habersham and
PB Investors vicariousty liable for Monner's actions.

C. Punitive Damages

In addition to their argument for summary judgment as to vicarious liability,
the corporate defendants have also moved for summary judgment as to their
vicarious liability for punitive damages. Itis well established that agency principles

limit vicarious Hlability for punitive awards. Kolstad v. American Dental

Association, 527 U.S. 526, 541 (1999).7 In Kolstad, the Supreme Court held that the

"The Kolstad case addressed punitive damages in a Title VH case. Under the same rationale
that applied in Teamsters, the constructions of tenms are often mterchanged i civil rights contexts,

-20-



limitation on vicarious liability for punitive damages should be based on the actions
of the employer.  Accordingly, the Court held that "giving punitive damages
protection io employers who make good-faith efforts to prevent discrimination in
the workplace accomplishes . . . [the] objectives of motivating employers 1o detect
and deter” violations. Id. al 546 (citing the dissenting opinion from the en banc

heéaring in the Court of Appeals for the District of Columbia, Kolstad v, American

Dental Association, 139 F.3d 958, 974 (1998) (Tatel, J., dissenting)).

In the instant case, there are genuine issues of fact as to the sufficiency of
Habersham's efforts to prevent Monner from discriminating. The defendants have
offered evidence that they made good-faith attempts to ensure compliance with the
FHEA. They have provided evidence of the annual seminars Monner attended at
their expense. They also require their other employees to attend this trainng. One
of Habersham’s quality assurance techniques was having the leasing offices of its
complexes "shopped.” A "shop” is conducted by having an unidentified person
jl’l(}Uil'E‘ about an apal‘l‘ment at a C()m‘plex and 1'{"_’}3()1'{' back on various customer
service issues. During one of Monner's "shops,” it was noted that her response to a
question indicated a failure to comply with the FHA, Mark Chandler, Habersham's

president, did speak to her about the "shop" and there were two follow-up "shops "

the Title VH analysis for himitation on punitive damages should be used for the FHA.

21-



However, as the U.S. points out, while Chandler often inspected Monner's
files, he never noticed or questioned Monner's racial coding system on the cards.
With respect to the shops, there is no indication that these gave special attention to
FHA concerns. In fact, there is evidence that suggests that Habersham's switch to
a new company for purposes of conducting these shops resulted in shops that
focused less on FI1A compliance.

Again, as with the hability determination, the parties are asking this court to
weigh evidence and serve as a factfinder. This is not an appropriate determination
for th’e court to make during the summary judgment stage. Therefore, the court
concludes thatitcannot determine, as a matter of law, whether Habersham's and PB
Investor's efforts were sufficient to be considered "good-faith efforts to prevent
discrimination” conduct by their employees. Therefore, the court cannaot grant
summary judgment as to punitive damages in this case,

VII. Summary

Based on the foregoing reasons, the defendants' Motions for Summary
Judgment are each DENIED [Doc. Nos. 50-1, 53-1 and 57-1]. Defendants’ Motions
for Oral Argument [Doc. Nos. 51-1 and 54-1] are also each DENIED as MOOT.

The parties are hereby DIRECTED to file a consolidated pretrial order within

twenty (20) days of the docketing of this Order.
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IT IS SO ORDERED, this 6th day of October, 2003.

Tl . Nt

BEVERLY I/ MARTIN
United Stafes District Judge
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