IN THE UNITED 8TATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE
UNITED STATES OF AMERICA, )
. J o
Plaintiff, Y- . |
) Civil ActonNo, JA— /ZH ~HPT
V. ) '
) CONSENT DECREE
SUSSEX COUNTY, DELAWARE, and )
PLANNING AND ZONING COMMISSION )
OF SUSSEX COUNTY, )
)
Defendants, )
}

1. The United States initiated this action to enforce the Patr Housing Act, Title VIII
of the Civil Rig}ilts Act of 1968, as amended (“ihe Fair Housing Act” or “the FHAY), 42 U.5.C.
§§ 36013619, In its Complaint, the United States alleges that Sussex County, Delavare (“the
County”), and the Planning and Zoning Commission of Sussex County (“the Planning and
Zoning Commission” or “the Comumisaion”) violated the FHA by denying the application of
Driamond State Community Land Trast (Diawond State CLT™) for preliminary subdivision plat

mitnunity of low-income housing in Sussex County.

approval for New Horizong, 2 proposed oe
Specifically, the United States alleges that the defendants violated 42 1.8.C. § 3604(a) by
-making unavailable or denylng dwellings to persons on the basis of race, color, ornational origin

and violated 42 U.8,C. § 3617 by interfering with the exercise or enjoyment of rights under the

FM The United States further allegoes thist the défendants’ conduet constitutes a denial of rights
toa group of persons that raises an fssue of geteral public fmportance in violation of the FHA,
4217.5.C. § 3614¢a), and & discriminalory housing practice under 42 U.S.C. § 3614()(1);
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2, Diamond State CLT is 4 ponprofit corporstion that pmvidés affordable housing
throughout the State of Diclaware to households earning no more than 80 percent of the Area
Median Income as calculated by the U.8 Department of Housing and Urban Development '
CHUD™. Tnor sxound 2007, Diamond Sfate CLT began developing a project to build a
subdivision of affordable honsing in Sussex County. In the spring of 2010, Dismond State CLT
submitted its final revised application and supporting materials seeking preliminary chuster
subdivision plat approval from the Planping snd Zoning Commission for New Horizons, a
community of 50 affordable single-family homes in southwest Sussex County near the town of
Lawrel, Delawara, On July 14, 2010, the Commission voted to deny Diamond State CLT's
application, and the County Council afﬁnned that decision on October 19, 2010. The United
States sllepes that the defendanis® actions were taken because of the race, color, or naticmal
origin of the progpective residents of the affordable housing in the New Horizons development.
Tt rempaing the intent of Diamond State CLT to da;reiop New Horizons at the proposed location.

3 On November 29, 2010, Diamond State CLT filed a timely complaint with HUD
patsuant to 42 U.8.C. § 3610 against the Sussex County Council and the Commission, alleging
diserimination in housing on the bases of race, color, and national origin, Pursuani to the
requirements of 42 U.8.C, § 3610, the Secretary of HUD detenmined that the complaint involved

- the legality of state or local zoning or other fand nse laws or ordinances. Accordingly, pursuant
10 42 U.8.C. § 3610(g)(2)C), on or abont Januaty 24, 2012, the Secretary referred this matter 1o
the Attorney General for appropriate setion,

4, The Defendants deny all allegations in the complaint and contend that all of their

actions and decisions were based on legitinte and nondiscrintinatory reasons. The performence

0E:E273I9812


http:Secre!.!l.ry
http:Secre!.!l.ry

Case 1:12-cv-01591-MPT Document 7 Flled 12/19/12 Page 3of25 PageID #. 45

| of any acts under this Consent Decree (hereinafter the "Decree™) does not constitute any
admission or finding of fault or iiabiiity whatsoever on the part of the Defendants. The United
States and the defendants agres that the broad and equitable distribution of affordable housing
promoies sustéinabl@ and integraied residential patterns, inoreases fair and equal access to
geonomic, educational and other opportunities, and advances the health and welfare of the
residents of Sussex County. The parties further agree that, in order to avoid pmu*_ac:ted and costly
Htigation, this lawsnit shéuld be resolved without a trial. Therefore, the parties consent to the
entry of this Decree, as shown by the signatures of ﬂleir representatives below.

.5, This Decras is éf‘feativ& imﬁediat&ly upon its endry by the Cout. For purposes of
this Decree, the phrase “date of this Decree™ shall refer to the date on which the Court adopts this
Dectee as an order of the Court,

| 6 For this purposes of this Decres, the terms “dwelling” and “person” have the -

rieanings set out in the FHA, 42 U.8.C, § 3602(b) and (d). |

7. For the purposes of this Decree, the term “Affordable Housing” means housing in
which any portion thereof iz designed or &ztendad 1o serve houscholds eaming less than 80
percent of the Ares Median Tncorne as caloulated by the U8, Department of Housing and Urban
Development. | , _ ,‘
ACCORDINGLY, it is hereby ADJUDGED, ORDERED, anid ﬁECQEEB:

L GENERAL INJUNCTION
8, The defendants, their employees, elecied or appointed officials, officers, ageats,

and all other persons or entities acting in coneert or participation with them, are enjoined from;

p1:12731981.2
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a | Discriminating in the sale or pental of & dwelling or otherwise making
unavailible or denying a dwslling 1o ady person becanse of the racs, cokor, or national aiigin of
that pesson or of any person oblainiig, residing fi, or intsnding to reside in such dwelling or of
eny person associeted with that buyer or renter;

b Adopting. malniaiting, mﬁ%}mmg o implementing any zoning of Jand-use
. Jawes, mgxﬂmmzﬂ, policies, procedures, or practices thut discdminate on the basis of tace, dolor,
or natienal origin in violation of the FBA, or enfrcing or implementing any neutra] zoning or
land-uge lnws, yepulations, pelicies, procedures, or practices i a4 manrer that diseriminstes on
the basis.of race, color, or national origin in violstion of the FEA;

£, Coercing, intimidating, threatening, interfering with, of retallating agalnat
any person in the exercise or enjoyment of, or on aecount of s or her having exercised or.
enjoyed, or on sscount.of bis or hee baving 2ided or encouraged any othes pérsci in the exerciee
or enjoyment of; sny right granted or protected by the FHA; or

d  hiterfEring with the fandin

, developrient, or consiriction of any
aﬁbrﬁabia housing because of the race, ealor, or ina?tiﬂngif originof ii’s'pr@spaﬂﬁw residents,
1. DEVELOFMENT OF NEW HORIZONS BY DIAMOND STATE CLT

9 ‘The deferuiants; their soployees; slavied or sppolnied officials, officers, agents,
atid all other presons of entities acting in conbert or participation with them, arg -mjﬁizm from
cbstructing, delaying, or interfering with any affordable housing fhat is befng develuped and/or
songucted or that i proposed to be developed antl/or {:unstm:beé i Sussex County byfmzmmd
Stare QL-T“(im:ﬁmding; bt not 'liuﬁtéﬁ "«ﬁm_, thse proposed cluster subdivision near Laurel, Delaware,

to be known us New Horfzons), or by any entifiés owned by or aseocinted with Diamond State

SLIFIeRR
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CLT, without & substantial, materfal, sad competent justification thal is neatral onls fice,

consistent with applicable zoning snd land-use laws, regulations, policies, and procedures, and

based on standards that are universally spplivd theoughout the Cousdy,

10, The Planning and Zoning Cowinission shal] reconsider the application by
Diamand State CLT for preliminary cluster subdivision plat approval for New Horizons in
aceandance with the following provistons: 7

i Upon submission by DHamond Sftﬁte- CLT of eithgr (1) a revised
application #nd supporting materials or (2) a written request for rehearing on the applcation and
supporting materials origlhally considesed by the Comumission st 2 public hearing on ime 10,
2010, $hé Conmission shall schedule & bedsing on the application at the next available date, and
in nies event Jatex than 45 days sffer Diamond State CLT submits its revised application or writhen
Tequest for rehearing; |

b Atthis hesting, the Commission shall, at a yalinsin, review any propuged
epiditions on the approval of e preliminaty silidivisiof plat subiiited by Dismiond Sfate CLT:

o.  Following the conclusion of the hearing, the Commission shall vols on the
*Eriﬁiiﬁﬁmiﬂff subdivision plat in accordanes with spplicable sonfng sud lmd-use lavws,
mgﬁi_aﬁan&,paﬁ stes, and proceduces. The iﬁ?mmi}saﬁ@ shall not deiiy appravil Four the
prelivesnary subdivision pist, nor shall it imipoie sy conditions on the aﬁ;&mﬁl thint are
matorially different o additional to fhose propossd by Dismand State CLUT, without
sibstantial, matedal, and compatent partificaion tiat 35 peuitel onify fae; consistent wirh

oxinting roning asd lard-use Jaws; regulations, policies, and procedures; based op standards that

81:1171 028 2
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are nniversally applied throughout the County; and documented in detailed written findings
explaining the specific grounds for the action.

d. In its review of and decision on Diaond State CL'17s preliminary
subdivision plat application for New Horizons, the Commission shall consider only those factors
set forth in Sussex County Subdivision and Zoning Codes, including specifically § 99-9(C) and
shall specifically rece'::gnize ther fo.llowiﬂg:

"L Diarmond State CLT is not proposing the New Horizons
development under the County’s Moderately Priced Hounsing Unit Program (Ch. 77 of the Susgex
County Code), and thus the requirements or criteria applicable to development proposals brought
under that program do not apply;

il Deluwars State Strategies for Policies and Spending should not be
used as a basis for denial if the project otherwise complics with the Sussex County Code, and in
particular, the subdivision ordinance (Ch. 99 of the Sussex Cowmnty Code);.

i, With regard to the application for New Horizons, proximity to
publi¢ transportation cannot form a basis for denial of the appﬁcétion; and

| . The Bussex County Zoning Code (Ch, 115 of the Sussex County
Code) does not Himit cluster subdivisions to Town Centers, Developing Areas, or
Envirohmentally Sensitive Developing Areas as designated by the County’s Comprehensive
Plan; and
a. Within seven {7) days of acting on Diarnond State CLT’s application in

accordanee with this paragraph, the defenidants shall issue 2 public notiee of such actlon in The

01:12733981.2
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News Journal and The Sussex Countian periodicals directing readers to the County’s website (as
referenced in paragraph 11(e) below) for more information.

11, The defendants shall work in full cooperation and énod faith with Diamond State
CLT to facilitate the funding, development, and construction processes for New Horizons, The
defendants’ good faith efforts shall inclade, but not be limited to, the following:

a. During the term of this Decree, the defendants, their employees, elected or
appointed officials, officers, agents, and all other persons or entities acting in concert or
participation with them shall not publicly disparage Diamond State CLT or the proposed New

- Horizons development or publicly question the viability of the cormnunityliand trust mﬁdel for
affordable housing development;

b. The defendants shall, upon request by Diamond State CLT and in a timely
manner, provide letters from the County to actual or potential ﬁmdérs or any other governmental
entity indicating the County’s support for the development of New Horizons. Any such letters
shall, at a2 minioum, express support for the development of New Horizons; explain how New
Horizons comports with the County’s goal to “[{facilifate decent, safe, and sanitary housing for
fow and moderate income people throughout Sussex County,” as expressed in the Housing
Elernent of the County’s f une 2008 Comprehensive Plan Update; and contain any specific
information required from the County by the funder or governmental entity;

c. The defendants shall ensure that all zoning, land use, building, and any
ather type of approvals or permits required by the defendants are issued i a timely manner in
order to allow development and construction to proceed. Nothing in this paragraph shall be

construed to prevent the defendants from applying their zoning and land-use requirements in a

0127119812
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non-diseriminatory manuer or from ensuring that New Horizons complies with valid
requirements of applicable law,

d. The defendants shall generally cooperate with Diamond State CLT
throughout the remainder of the state and County-level planning and approval p:ocesses,. and ’
throughout the infrastructure development, building permit process, construction and sales
phases of the New Horizons development; and

e, Within thirty (30} days after the approval. of the final subdivision plat for
New Horizons, the defendants shall list the New Horizons development as an affordable housing
subdivision on the County’s Cammunity Development and Housing website, separate from
information on the website regarding the County’s Moderately Priced Housing Unit Program.
The defendants shall include the name and location of the New Horizons development, the’
number and type of homes available in that development, the éli.gibility eriteria for potential
homebuyers, and contaet information for Diamond State CLT. Defendants' shall submit to the
Department of Justice (“DOT™) a printout of the Community Development and Housing website
showing the informaticn on New Horizons as described in this paragraph within ten (10) days of
listing the New Horizons development on the website,

HLADDITIONAL PROVISIONS RELATED TO AFFORDABLE AND FAIR
| HOUSING
12, During the term of this Decrée, if the Planning and Zoning Commission declines,
rejects, or denies any type of request or application for zoning or land use approval relating to an

Affordable Héusing proposal or a proposal processed under the Moderately Priced Housing Unit

! All submissions to DOJ required by the Consent Decree, including alf those required by part VII, below, shall sent
by overnight courier addressed to: Chief, Atn: DJ #175-15-46, Housing and Civil Enforcement Section, Civil
Rights Division, United States Department of Justice, 1800 G Street NW, Washington, DC, 20006

8
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Provggracn or the Sussex County Rental Program, or if the Sussex County Council affitnis any such

decision, then the entity so acting shall prepare detatled writken Bndings explaining the specific
grounds for its notion. For purposss of ihis provision, ¢ie failure fo aot an a request within a
jeasonabie Ume poriod shall be desrisd o depdal. A copy of any wwritten findings shall be
pmﬁzéxa& to the person or persons maldng the request or application within ten (10} days of the
date on which the finsl decision wes ma;ai&

13.  Forthe duration of this Decres, the defendants shall undertake an Affords bie and

Fair Housing Marketing Planto encourage the development of housing opportunities, including

| Affordable Houslng and housing developed under the Moderately Priced Housing Unit Progran

anidl the Sussex County Hental Program, that sre available and accessible to alf residents of

Sunsex Conuty regardless of pace, eplor, or pational origin, Within one hundred (100} days of

 the date of this Decres, the defendants shell sibinit to DOTx proposed Affordable and Fair

Housing Marketing Plea, DOJ stisll review aod approve or suggest changes to s Fan within
thirty {30) days. Upon epproval by 13(}3‘7;1?}1;-: defendents shall proceed to implemetit the Plan
wwithin five {3) days. The defendants shall inchide in t&l.ﬁ;.ﬁiﬁ‘hréiﬁblﬁs ard Fair Hovsing Madketing
Plan the following: ‘

a. A deseription of the specific outreact and markeling activities the -
defendatts will undertake, entities the defondants will sontact, and materibls the defendasus will
use {0 cnoenrage hﬂﬁ&ing developers to proposs and construct-affordable housing thronghout _{
Sutsgx County, Specifically, the paﬁiﬁ:ﬂ agres that the defiadants™ netivities undér thia

subiparageaph will include; bt not be limited to, the following:
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i. the County will encourage develapers to affirmatively market their
urtits to diverse populations by making it clear In the Couty®s i;ﬁmams during the PLUS
process on the development proposal that this I the County’s pelicy;

i the County will develop standard langusge that will be
incotporated fnto every residential development plan review subject to the PLUS process which
sets Borth the County’s policy to affirmatively forther fair housing by emphasizing tha deskre for
the creation of racially/ethnically diverse, mixed-inconte sommunities and encouraging
devele pers to affirmatively markel their nits o diverse populstions;

Bi o ke County will propose w ordinance to modify its Moderately
Priced Housing Unit (“MPHU™) Program to apply o hﬁmbuyers. earning 50% to 125% of the

Commty's median beome;

iv.  the County will contings dissussions with Diamend State CLT and |
other providers of low to modersfs income hoising to ereate additional incentives within the.
MEPHL Fmgffmntﬁ’ entics developers to price some hopies to be affordable to lower arca median
income furilies; snd |

¥, the Conmty will formmidate # policy reparding Affordable Housing

profects seeking support, inchuding provisions thtough which an Affardable Housing project may

obtalp conditional support letters from the County contmending Affordable Housing construction
and/or may obiain walvess of certain fess relating 10 the planning aﬁpm@'_mm
B Adesoription of the specific oateeach and fharketing activities the

defordants will udertake, entities the defendants will contact, and materials the defondants will

18
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use to advertise housing opportunities, inchiding affordable housing, in Sussex County fo all
residents of the County regardless of race, color, or national origin; |

¢.  Adescription of & webpage fo be created by the County on its website
addressing these topics, including the proposed content of the webpage; and

d. A timetable for implementaﬁan of each specific activity.

1V.FAIR HOUSING COMPLIANCE OFFICER
14, 'Within thirty (30) days after the entry of this Decree, the défmdanis shall
designale an existing Snssex County omployee as the Fale Housing Compliance Officer

(“FHCO"), The FHCO shall have the responsibility to receive complaints of alleged

discrimination in housing, zoning, and/or Jand use against Sussex County, serve as a resource io
the defendants and their offleers, elected and appoinied officials, employees, and agents on fair

housing, and coordinate the County’s compliance with this Decree,

15, The FHCO shall be designated to receive and review all complains of houvsing
discrimination tiade against the defendanis or any officer, efected or appointed official,
employee, or agent of the defendants. If complaints are made verbally, the FHCO shall make a
contemporancaus witten record of those complaints, l

16, Within fifieen (15) days of receiving a complaint of housing diserimination made
against the defendants or any officer, clected ox appointed official, employes, or agent of the
defendants, the FHCO shall provide HUD and DOJ with a copy of the complaint, any documents
filed with the complaint, and any written response to the complaint by the defendants, and shall

inform both HUD and [JOT whether the complaint has been resolved. If the complaint has not

11
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been resoivad', the FHCO shall inform HUD and DOJ of any efforts the defendants undertook or
plan to undertake to resolve the conaplaint,

17 The FHCO shall maintain copies of this Decree, the Fair Housing Policy
described in part V, below, and the HUD Complaint form and HUD pamphlet entitled “Are you
a victim of housing discrimination?” (HUD official forms 903 and 903.1, respeciively) and make
these materials freely available to anyone, upon request, without charge, including all persons
making fair housing complaints to the FHCO.

18.  Duwring the term of this Decree, the FHCO shall report to the County every six
months on activities taken in compliance with this Decree.

V. FAIR HOUSING POLICY

19.  Within thirty (30) days of the date of this Decree, the defendants shall adopt a Fair
Housing Policy, the text of which shall include the content found in Attachment A to this Decree.
The Fair Housing Policy shall list the name and contact information for the Coﬁnty’s Fair

Houging Compliance Officer designated in accordance with part IV, above. The defendants shall
include the Fair Housing Policy in all literature and information or ap;:;.iicatian materials
provided to residential developers, including developers of affordable housing. The defendants
shal! include the Fair Housing Policy as a readily accessible link on the County’s website.

20.  Within thirly (30) days of the date of this Decree, the defendants shall place the
phrase “Equal Housing Oppostunity™ or the fair housing logo {as described in24 CF.R. §
110.25) on the County’s website. The defendaﬁts shall plac;a the same in all future publishéd
notices and advertisements related to housing or residential development,

VI TRAINING

12
01:12731981.2
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21.  Within ninety (90) days of the entry of this Decree, and annually thercafter for the
duration of this Decree, the defendants shall provide in-person training on the requirements of
this Decree and of the FHA to all County officers, elected and appointed officials, or employees
who have duties related to the planning, zoning, permitting, construction, or occupancy of
residential housing, including, but not limited to: the County Administrator; all members, staff
and employees of the Planning and Zoning Commission, the Board of Adjustment, and the
County Council; and all staff and employees of the Department of Commmity Development and
Houging and the Department of Planning and Zoning, The training(s) should be conducted in
accordance with the following:

&, The training(s) shall be conducted by a qualified third part(y/ies), subject
to the approval of the United States., The trainer(s) shall not be connected to the defendants or
their ofﬁcers,.e]ected or appointed officials, etnployees, agents or counsel. No fewer than sixty
(6(}} days before the date of each training under this paragraph, the defendants shall submit to
DOJ the name of the person(s) or organization{s) proposed to provide the training, together with
copies of the professional qualifications of sruch persan(s) or organization(s) and copies of all
materials to be used in the tzaining.

b.  Anyespensss associated with the tfaining(s) shall be borne by the
defendants, |

c. The training(s) shall be video recorded, and the defendants shall maintain
copies of the written materials provided for each training, Each newly elected, appointed, or
hired individual covered by this paragraph shall first receive training within, thirty (Bb} days after

the date he or she enters office or commences service or employment, either (1) by attending the

13
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next regularly scheduled anmeal Hve tratning, If it ceours within the thirty (30) day period, or (2)
by reviewing the rac.mding_ of the most recent live training and revei ving copies of any written
‘materials provided for that tining.
22, The defendants shall provide a copy of this Thecrss to each person required to
tecedve the training{s). ﬁ
23,  The dafendants shall requi sach taines to execie & certification confiruiing: i)
his o7 her atiendance; H the date of the tréining; and Tii) his or her feceipt and comprehension of
the Decreg. Thé'{lerﬁﬁsati, of Training and Receiptof Consent Decrae appears at Aﬁaﬁhmam
Bty this Docree. All trainees shall camp!@té the cortfisations at the conclusion of aa'c‘f; training
session. |
VII. HEPORTING AND RECORD KEEFING
24.  Within ten {10) days of acting epon Diamond State CLT s proliminncy
subidivision plat spphication for New ﬂmiﬁbfsim degoribed in preagraph 10, sbove, the
defindants shall subet the Iollowing to DOJ in writing:
a “The Planting aid Zodlng Commisaion’s decisian on the New Herlzons
preliminary subdivision plat, including a Jist of any.conditions imposed;
B Any detailed ‘ericien Tndings 88 d:smfihﬂd i paragraph 100}, abowe, if
applivalle; and
e Copies of public notices publishied a5 described ia paragraph 10{), ahove.
35, Within thirty-five (35) days after entry of this Decree, the defé;;dﬂnts ‘shiall sulmait
the following fo DOV fowriting:

a.  The nawie, rddreas dnd zgieléhuaz"numﬁ&r of the Rair Fouslng Compliance

14
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Officer deseribed in part TV, sbave, Showkd the identity of the Comphance Officer change
during the texm of this Decree, the defendants siall, within fifteen (15§ days of such change,
netify DOJ in writing of the naie of the new Officer wad his or hef contact information;

b.  Acopy of the final adopted Fair Hﬁnsihgg?dii&y as desoribed in paragraph
19, above; | “

| o  Aprinwu of the website shoving the phrase “Egual Housing

Opportusity” or the fair housing logo a& described in paragraph 20, above; and

4. Thendmeof the inftal Sair Livusing treiner(s) and other information
required by panigraph 21{a), above.

26, Within ove adved (100) deys effer antry _Qfﬂ:ﬁi's:ﬁc;mge._fhe defendants shall
submit all m@gﬂfe& eopies of the Cerfification of Training and Receipt of Consent Deeree
{Astachoment ﬁ}rd‘esm’b@d in paragraph 23, zhove, and the proposed A ffordable ard Fair Housing
Marketing Pl described i paragraph 13, above. |

27, Thedefendunts studl develop an ATfordabls Housing webpage to be publicly
aceessible from the Counly's main webisite, Al lezst hyice ahnually for the toni ofiﬁi;s Dreures,
defendants. will post ecmpliavse reports on the Affordable Housging welépag;e‘@eﬁﬂingﬂl:
gotions they have taken to fulfill their obligations uuﬂ-%ﬂhiﬁ\pwm since thie Jast complinmce *
report posting. The defendants shall post-thelr first feport aid notify the. Uniited States of such
posting within six (8 months atter entry of ﬁ“‘* Decree, and prst subsequert reponts evary 3lx (6)
moniths thereafier for the dusation of fhe Decree, except that the fina réepott posting shall be
minde with nutification to the United Btites ot less than sixty {60) days prior fo the expiration of

this Decgee, The defendanls shatl inclode in the sonpliages report postings, af & mifmimum, links

15
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to the following infofmation:

a. Copies of any letters of support by the defendants for New Horizons as
described in paragraph 11(b), above;

b. A summary of each zoning or land-use request or application related to ;
Affordable Housing or housiﬁg beiﬁg processed under the Moderately Priced Housing Unit
Program or the Sussex County Renial Program {including, but not limited to, those for
subdivision plat approvals, site plans, variances, or building pc:mxits) on which the defendants
have made a detersination, indicating: i) the date of the application; ii) the applicant’s name; i)
the applicant’s current street address; iv) the street address of the subject property or proposed
housing; v) the defendants’ decision(s) regarding the matter, including any decision on appeal;
vi) the reasons for each decision, including a summary of the facts upon which the defendants
relied and 4 copy of any detailed @ritten findings issued relating to denied affordable housing
proposals as described in paragraph. 12, above, if applicable; and vii) links to any minutes or
audio recordings from all meetings or héarings discussing the zoning request or application;

<. Representative copies of any published notices or advertisements
containing the phrase “Fqual Housing Oppottunity” or the fair housing logo ag described in
paragraph 20, above; |

d, Copies of any Certifications of Training and Receipt of Consent Decree
{Atlachment B) described in pmagmph 23, above, that are signed after the preceding compliance
report was issued;

e. Copies of any materials that have been previously submitted to DOJ under

this Decree if such materials have been substantially altered or amended since they were last
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submiited to DOJ; and

£ Copies of riny changes to the County’s zoning or land-use laws,
regulations, policies or procedures acddressing the constraction of or approval process for
Affordable Housing or housing being processed under the Moderately Priced Housing Unit
Program or the Sussex County Rental Program that were enacted after the preceding compliance -
repost was issued,

28. The défendants shall provide DOJ with a copy of any proposed change to the

County’s zoning or land-use laws, regulations, policies or procedures addressing the construction

of or approval process for Affordable Housing or housing being provessed under the Moderately

Priged Housing Unit Program or the Sussex County Rental Program, or 2 link to the proposed
change on County’s Affordable Housing webpage, prior to the consideration of the proposed
change by the defendants. The notice to DO may be made electropically and will be made to
coineide with any public notics requireinent noder State law. |

29, For the duration of this Decree, the defendanis shall retain all records relating to
any provision of this Decree. DO shall have the opportunity to inspect and copy any such
records after giving reasonable notlce to counsel f‘af the defendants.

VIL COMPENSATION OF AGGRIEVED PERSONS

30,  Within sixty (60) days affer entry of this Decree, the defendants shall pay from
insurance proceeds the amount of seven hundred fifty thousand dollars ($750,060.00) to
Diarmond State CLT for the purpose of compensating it for the harm that it suffered as a result of
the defondanis’ decisions not to approve the preimary clugter subdivision plat for the New

Horizons development. The sum shall be paid by wire transfer to Relman, Dane & Colfax

17
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FLLE, counsel for Dizmond State CLT.

31, Updnentry of this Dedree, the United States will obtain within ten (10) days from.

Diamond State CLT a signed mlsmacm the form of Attachment C to this Decres. Within five (5)
days of obtaintng the signed release sefereniced herebn, crmmsel for the Unfted States will notify
coungel for the defmdams that it 15 in possession of the signed release.. Wilkin five (3) days of
recelving notice that coungel for Diamond State CL.T has received the wire transfer deseribed in
pazagraph 30 of this Decrse, counssl for the United Statés shell deliver the oviginal, sned
release to counsel for the defandants.

X, JURISDICTION AND 5COPE OF DECREF,

43, The parties stipulate and the Eﬂuﬂﬁn&s that the Cont hag personal jimisdlction
mver ’ih&ﬁdﬁfﬂh&ﬁ:ﬁs for purposes of this civil action, sad subject matter jurisdicdon over the
Uniited States® claims in this action pursuant to 28 .E;E,S.ﬁ:._ﬁg- 1331 and 1345, and 42 UB.C. 85
5614(a) and 36141,

‘ 33, Thi¥Trecree shisll remain {g '@:‘qﬁécﬁfﬁrgpﬁjﬁd. ucf Toow (4) yoars afler its endry.
The Court shall retsin jusiadiction over the sction for the duraton of the Decree fgr the parposo
of prforeing it provigions snd torms.. The case shall be disntissed with prejudics whien the.
Drenres expires. The United States may move the Conrt o extend the duration of the Deores in
thi im'eraaais)afjmﬁm;

34 Ay time limit f&‘fgarfdﬁzim imposed by s Thocree oy be exended try

waittal wiithen sgracmentof the pacied. The other provisions of this Décree taay be modt

writien agreemiant of the parties or by rotion to thie Court. [the modification a;rf”a provigion

" piher than s time mit for performance is fiade by written agreetngnt of the partiss, then-such

113
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modification will be effective upon filing of the written agreement with the Court and remain in
effect for the duration of the Decree or until such time as éhﬁ Conrt indicates through written
order that it has not approved the modification,
X, ENFORCEMENT OF THIS DECREE

35. | The parties shall endeavor in good faith to resolve informally any differences
regarding interpretation of and compliance with this Decree prior to bringing such matiers to the
Court for resolution. However, in the event of a failure by the defendants to perform in a timely
manner any act ;*equire:d by this Decres, or otherwise to act in conformanee with any provision
thereof, the United States may move thié Court to impose any remedy authorized by law or
equity. Remedies include, but are not limited to, findings of contempt, an order requiring
performance of such act or deeming such act to have been performed, and an award of any
damages, costs, and reasonable attorneys’ fees that may have been vecastoned by the violation or
failure to perform.

X1, COSTS AND FEES
36.  The parties will bear their own costs and fees associated with this litigation,
XIL  TERMINATION OF LITIGAT&ON HOLD

37.  The parties agree that, as of the date of the entry of this C(-mscm Decree, ltigation
is not “reasomably foreseeable” concerning the matiers described above, To tﬁe extent that either
party previously implemented a Iitigation hold to preserve documents, electronically stored
information (BSI), or things related to the matters described above, the party is no longer
required fo maintain such litigation hold, Nothing in this paragraph relieves cither party of any

aother obligations imposed by this Consent Decree.

19
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IT I8 SO ORDERED:

This /¢ day of

20

01:12731981.2



Case 1:12-cv-01591-MPT Document 7 Filed 12/19/12 Page 21 of 25 PagelD #: 63

The undersigned léreby consent to and apply for entry of this Consent Decree: |

For the United States of Americas

Dated: _Novegnbe s~ 28 , 2012

For Suesex Conoty, Delaware and

THOMAS E, PEREZ
Assistant Attorney Geperal
Civil Rights Division

STEVEN H. ROSENBATM f
Chief

REBECCA B. BOND

Deputy Chief

CHRISTOPHER J. FREGIA' I‘O
Attorney

Housing and Civil Enforcement Section
Civil Rights Division

TLE. Depariment of Justice

950 Pennsylvania Ave,, N.W,
Northwestern Building, 7th Floor
Washington, D.C, 20530

Phone: {202) 305-0022

Fu: (202)514-1116

Christopher. Fregiato@usdaj.gov

¥

Plasining wnd Zening Commission of Sussex Cﬂnnw'

3‘ odetio pntonion, F

MIQ Hm‘h H. ¥ .mu,ﬂ'?
President, Sussangmﬁy Council

)

I‘)a,te:l:

Chajoman, Planmng urid éamng Lc5111m1351011
of Suzsex County {

01: 127319852

,*""’\’mmw

—t MM b { {:’%m%wmq
STEPHANIE L. HANSEN
Young Conaway Slargatt & Taylor, LLP
Rodney Square
1000 Worth King Street
Wilmington, DE 19801
Phone: (302) 5716733
Fax: (302) 576-3519
shansen@ycst.oom
Counsel for the Defendants
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ATTACHMENT A
NONDISCRIMINATION POLICY

It is the policy of Sussex County to cowply with the Fair Housing Act, as amended, 42
U.8.C. §§ 3601-3619, by enswring that its zoning and land use decisions do not discriminate
against persons based on race, color, religion, national origin, disability, familial status or sex.
This policy means that, among other things, the County and all its officials, agents and
ernployees will not discriminate in any aspect of housing based on these protected
characteristics, inchuding by:

() making unavailable or denying a dwelli'ng to any person based on a protected
characteristic;

(b} discriminating against any person in the terms, conditions or privileges of a dwelling,
or in the provision of services or facilities in connection therewith based on & protected
characteristic;

(¢) Making, printing, or publishing, or causing to be made, printed, or published any
notice, statement, or advertisement, with respect to a dwelling that indicates any
preference, limitation, or discrimination based ona protected characteristic;

{d) Representing to persons because of a protected characteristic that any dwelling is not
available when such dwelling Is in fact so available;

(¢) interfering with any person in the exercise or enjoyment of, or on account of his
having exercised or enjoyed, or on account of his having aided or encouraged any other
person in the exercise or enjoyment of, any right protected by the Fair Housing Act;.

(f) interfering with the finding, development, or construction of any affordable
housing units because of a protected characteristic, and

(g) discriminating on the basis of race or color in any aspect of the administration of its
zoning, land use, or building ordinances, policies, practices, requirements, or processes
relating to the use, construction, or occupaney of dwellings.

Any person who believes that any of the above policies have been violated by the County
may confact:
e Sussex County’s Fair Housing Compliance Officer, ,at

s the U.S. Department of Housing and Urban Development at 1-888-799-2085, or
¢ the U.S. Department of Justice at 1-800-896-7743 or (202) 514-4713.

22
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ATTACHMENT B
CERTIFICATION OF TRAINING AND RECEIPT OF CONSENT DECREE

On . 1 attended training on the federal Fair Housing Act. 1
have had all of my questions concerning these topics answered fo my satisfaction.

I also have been given and I have read a copy of the Consent Decree entered in
United States v. Sussex County, Delaware, et al., Case No. _(D.Del). T
understand my legal responsibilities and will comply with those responsibilities. I further
understand that the Court may impose sanctions on Sussex County or the Planning and
Zoning Commission of Sussex County if T violate any provision of this Decree.

I declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Signature

Print Name ‘

Date

Position with Sussex County

Home Street Address

‘City, State, Zip

Home Telephone Number

23
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ATTACBMENT C
FULL AND FINAL RELEASE OF CLAIMS |

In consideration for the parties” agreement to the terms of the Consent Decree they
entered into in the case of United States v. Sussex County, Delaware, et al., Civil Action Ne.

» 83 approved by the United States District Court for the Dlsmct of Delaware, and
in congideration for the payment of $7§ﬁ (00,80, Diamond State Community Land Trast, by the
signature of its authorized represemtative bﬁlow,_ does hereby fully release and forever discharge.
Sussex Comny, Delaware, and the Planning and Zoning Commission of Sussex County, aiﬁmg
with their insurers, attomeys, related companies, principala, predecessors, successors, assigns,
affiliates, partners, directors, officers, agents, employers, shareholders, subsidiaties, employees,
‘heirg, exesutors, and administrators and any persons acting under their direction or conteol, from
any and all fair housing claims set forth or related o the facts at issue in the litigation reférenced
ahove, of in any way related to that litigation, and any otlier ¢laims arising from alleged housing
discrimination that it may have had against any of them for any of the defendants® actions or
staterents related to those claims through the date of the entry of the Consent Decree, including,
but not Hmited to, the claims asserted in its complaint in the case of Diamond State Community
T ~nd Trust, et al., v, Sussex County Planning and Zoning Commission, et al,, C.A. No, S10A-
11-006 JTV {Superior Court of the State of Delaware in and for Sussex County) (the “State
Court Litigation™). Diatond State agrees to. file a motion te voluntarily dismiss its case in the
State Court Litigation within five (5) ddys of receiving the payment referenced herein.

Diamend State Community Land Trust also acknowledges that it has had an opportonity
to review the terms of this Release with ity legal counsel,

Diamond State Community Land Trust further waives any claims if way bave against the
United States of Americe, the Depariment of Tustice, ot its agents or employees, arising gut of
this setion. This Full and Final Release of Claims constitutes the entire agreement between the
defendants and me, without exception or exelusion,

1 declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and vomect,

Bxecuted this day of ; 20

{Signatore]

{Pfim Namie and Title]
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UNITED STATES TUSTRICT COURY
DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE
1 heveby certify thal on November 28, 2012, I electronically fifed the foregomyg Consent
Decres with the Clerk of Court using CMIECE and served the documant to the following non-
repiatered participants by electronle mail angd 118, mail:

Stephanie L. Hansen

Young Conaway Staigatt & Taylor, LLP
Hoduey Square

1000 North King Strest

Wilmington, DE 19801
shansén@ivost.coni

Counsel for Defendants

#5/ Christopher J, Frewtoig
‘CHREE‘E@PHERJ FREGIATO
Housing and Civil Enfbrosment: Sgetion
Ciivil Rights Division

1.8: Departmentof Justice

230 Baptisylvania Avenue, N.W,
Northiwesterm Building
Washington, D.C, 20530
Phone: {2023 3050022

Fau: (202) 514-1116
Christophier Frepiato@usdoj B0V
Attorney for Plaintifl
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