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I N THE SUPREME COURT
OF THE STATE OF DELAVWARE

No. 440, 1999
In the Matter of

MARI LYN ARONS, RUTH WATSON, and
PARENT | NFORVATI ON CENTER OF NEW JERSEY, | NC.

Petitioners

ON APPEAL FROM THE BOARD OF THE UNAUTHORI ZED
PRACTI CE OF LAW OF THE SUPREME COURT
OF THE STATE OF DELAVWARE

BRI EF FOR THE UNI TED STATES
AS AM CUS CURI AE SUPPORTI NG PETI TI ONERS

| NTEREST OF THE UNI TED STATES
This case involves the interpretation of a federal statute,

the Individuals with Disabilities Education Act (IDEA), 20 U S. C
1400 et seq., and presents the question whether the |DEA
authorizes lay experts to advocate on behalf of parents at
mandat ory due process hearings. The Act authorizes the
Depart ment of Education to issue “rules and regul ati ons” and
adm ni ster "prograns and activities” to carry out its provisions.

20 U. S.C. 1402(a), 1417(b). It also provides the Departnent
with authority to determne that States receiving federal funds
have “policies and procedures” to conply with its terns. 20
US C 1412(a). The United States has previously filed am cus
briefs in cases where the interpretation of the IDEA is at issue.
Participation in this case is particularly inportant since it
i nvol ves a fundanental issue relating to the purpose of the Act,

as well as the procedural protections the Act guarantees parents
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of children with disabilities. The assistance of infornmed |ay
persons for parents w thout counsel is critical to parents’
ability to protect fully their childrens’ right to an education

guar ant eed by the | DEA
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NATURE OF PROCEEDI NGS

Petitioners are non-lawers trained to help parents at due
process hearings held pursuant to the Individuals with
Di sabilities Education Act (IDEA), 20 U.S.C. 1400 et seq. On
August 8, 1996, the Delaware O fice of D sciplinary Counsel filed
a petition with the Board on the Unauthorized Practice of Law of
the Suprenme Court of the State of Del aware seeking to bar
petitioners fromengaging in the unauthorized practice of |aw by
representing parents at | DEA due process hearings. The parties
stipulated to the facts.

On Septenber 24, 1999, the Board issued its Findings and
Reconmmended Di sposition. The Board concluded that petitioners
had engaged in the unauthorized practice of |aw by representing
parents at | DEA due process hearings. It reconmended that an
i njunction be issued ordering petitioners to “cease and desi st
* * * fromthe unauthorized practice of law in the State of

Del aware.” In re Arons, No. UPL-4, 1996 (Del. Sept. 24, 1999),

slip op. 29.
On the same date as the Board's decision, petitioners filed

atinely petition with this Court. Del. S. C&. R 86(e).
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SUVWARY OF ARGUMENT

The Board erred in concluding that petitioners are not
authorized to advocate on behal f of parents at due process
heari ngs held pursuant to the Individuals with Disabilities
Education Act (IDEA), 20 U.S.C. 1400 et seq. The statute
provi des that any party to a mandatory due process hearing has
“the right to be acconpani ed and advi sed by counsel and by
i ndi vidual s with special know edge or training with respect to
the problens of children with disabilities.” 20 U S.C.
1415(h)(1).

The | DEA' s | anguage and structure unanbi guously entitle |ay
persons “wi th special know edge or training” to advocate at due
process hearings on behalf of parents for two reasons: (1)
Section 1415(h) (1) uses the sane | anguage to authorize attorneys
and |lay experts to act on behalf of parties at an adm nistrative
hearing; and (2) since Section 1415(h)(1) clearly authorizes |ay
experts to advise parents, who have the right to question
wi t nesses and present evidence at an adm nistrative hearing,
Congress could not have intended to create a clearly wasteful,
ti me-consum ng, and inprecise process whereby the expert’s
guestions and evidence are funnel ed through parents.

Mor eover, consistent with the Supremacy C ause of the
Constitution, the Board s decision cannot stand because it is
contrary to the purpose of the IDEA by effectively precluding
parents fromobtaining the inpartial due process hearing the

statute guarantees. The |IDEA was enacted “to ensure that
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children with disabilities and their parents are guaranteed
procedural safeguards,” including a mandatory due process
heari ng, and “to guarantee parents * * * an opportunity for
nmeani ngful input into all decisions affecting their child s
education.” 20 U S.C 1415(a); Honig v. Doe, 484 U S. 305, 311
(1988); see 20 U.S.C. 1400(d)(1)(B). The parties stipulated that
the parents were unable to secure representation by counsel, and
woul d never have exercised their right to a due process hearing
wi t hout petitioners’ advocacy (Stipulation § 28). Accordingly,
because petitioners’ advocacy at the due process hearings was
essential to effectuate Congress’s purpose that parents have
“full participation * * * and proper resolution of substantive
di sagreenents” regarding their child s education, the Board s
rul ing underm nes both the statute’ s goal and guaranteed ri ght

that parents have a neani ngful due process hearing. School Comm

v. Departnent of Educ., 471 U S. 359, 368 (1985).
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STATEMENT OF THE FACTS

1. The State of Delaware receives federal funds pursuant to
the IDEA (Stipulation 9 5). To fulfill obligations required by
the | DEA, the Del aware Departnent of Public Instruction provides
due process hearings to any parent who seeks to chall enge a
deci sion of |ocal school authorities regarding the educational
pl acenent of his or her child. 20 U S.C 1415(b)(6) and (f).
This case is an outgrowm h of five such hearings.

Each of the hearings at issue included three parties: the
parents of a child who has a disability, the |ocal school board,
and the State Departnment of Public Instruction. The issues and
testimony “invol ve[d] conplex factual questions relating to the
uni que | earning needs of the disabled child, * * * the adequacy
and accuracy of the school board s testing, evaluation, and
di agnosis of the child s problem and the renedial neasures
needed to address the child s disability” (Stipulation § 14).

During the hearings, the school board and the Departnent of
Public Instruction were each represented by | egal counsel
(Stipulation § 11). Each set of parents initially sought to
retain an attorney to represent his or her child s interests at
t he due process hearings. None could afford the fees of private
counsel or find an attorney willing to handle the case on a pro
bono basis (Stipulation Y 20, 21). Thus, each set of parents
sought the assistance of petitioners, who are affiliated with a
nonprofit organi zati on and have “special know edge and training

with respect to the problens of children with disabilities”
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(Stipulation § 14). See 20 U.S.C. 1415(h)(1). The parties agree
that “lawyers ordinarily lack” such “skills and training”
(Stipulation | 14).

The hearings were held before a three-person panel. See
Del. Code Ann tit. 14, 8§ 3137(d). State law requires that the
panel consist of one attorney licensed to practice in Del aware,
one “educator know edgeable in the field of special education and
speci al educational programming,” and “a lay person with
denonstrated interest in the education of the handi capped.” Del.
Code Ann. tit. 14, § 3137(d)(1),(2), and (3). “Although [the]
due process hearings ha[d] the trappings of fornal

adj udi cations,” “the rules of evidence [did] not strictly apply"
(Stipulation Y 14, 12).

During the course of the hearings, petitioners nmade
statenments, presented w tnesses, cross-exam ned w tnesses, raised
obj ections, offered evidence, and submtted briefs on behalf of
the parents. The parties stipulated that, but for the assistance
of petitioners, none of the parents would have sought a due
process hearing (Stipulation Y 26, 27, 28). Petitioners
obt ai ned sone formof relief for each set of parents at the due
process hearing itself, on judicial review (which is based upon
the record created at the due process hearing), or through
negoti ation or settlenent (Stipulation f 33).

2. On Septenber 24, 1999, the Board issued its deci sion.

It concluded that the | DEA does not preenpt Del aware | aws

regardi ng the unaut horized practice of |aw and prohibits non-
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| awyers from advocating on behalf of parents at |DEA due process
heari ngs.

Focusing on the | anguage of the |IDEA, the Board concl uded
that Congress did not intend to authorize non-lawer |ay experts
to advocate for parents at |DEA due process hearings. The Board
reasoned t hat because the statute provides that a party may be
“acconpani ed and advi sed” by a “person with special know edge or
training,” and does not specify that the party can be
“represented” by that |ay expert, Congress did not “intend[] to

all ow representation of parties by nonlawers.” 1n re Arons, No.

UPL-4, 1996 (Del. Sept. 24, 1999), slip op. 13. The Board
expl ai ned, “[t]he usage of the phrase 'acconpani ed and advi sed

* * * when viewed agai nst the | ong-established regulation of the
practice of |law under State, not federal or admnistrative,
authority, and the evidence that Congress well knew how to
authorize lay representation in clear terns when it w shed to do
so, establish that Congress did not intend to mandate a right to
| ay representation in due process hearings.” [d. at 18-19.

Thus, the Board concl uded, because “we find no anbiguity in the
carefully drawn | anguage of the statute,” we need not “resort to
extrinsic aids” to reach our decision. 1d. at 15.

The Board cited the IDEA s |l egislative history for support,
concluding that a Senate Conference Report that expl ained that
the procedural rights included in the |IDEA s predecessor statute
included the “'right to counsel and to be advised and acconpani ed

by individuals with special know edge, training or skills with
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respect to the problens of handi capped children’” “confirnied]
the clear distinction between the representational role of

counsel and the advisory role of nonlawers.” 1n re Arons, No.

UPL-4, 1996 (Del. Sept. 24, 1999), slip op. 15, quoting S. Conf.
Rep. No. 455, 94th Cong., 1st Sess. 49 (1975).

The Board refused to defer to an opinion expressed in a 1981
letter by the Acting CGeneral Counsel of the United States
Depart ment of Education (the “Sky Letter”) that the |DEA provides
| ay advocates the right to represent parents at administrative
| DEA hearings. The Board refused to defer because, it said,
“Congress did not explicitly delegate to the United States
Depart ment of Education the responsibility to determ ne issues of
authority to practice law,” and therefore only “a ‘reasonabl e’

adm nistrative interpretation requires deference.” In re Arons,

No. UPL-4, 1996 (Del. Sept. 24, 1999), slip op. 19. It then
rejected the Department’s anal ysis as “unreasonable” nerely
because it disagreed with the interpretation of the statute’s
| anguage, its legislative history, and other legislation in the
Sky Letter.

Finally, analyzing the doctrine of preenption nandated by
t he Supremacy Cl ause of the Constitution, the Board concl uded
that the IDEA did not “override Delaware’s regul atory authority”

as to the unauthorized practice of law. [In re Arons, No. UPL-4,

1996 (Del. Sept. 24, 1999), slip op. 22. It found that “the

regul ation of the practice of lawis a traditional State

function,” Congress did not denponstrate a “'manifest intent'” to
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regulate a “historic police power,” and there is “no actual
conflict between the state and federal schenmes.” |1d. at 24, 25,
26. The Board expl ai ned, “[t]he Congressional nandate [of the
| DEA] is that [parents] 'shall have an opportunity for an
i mpartial due process hearing.” W cannot conclude on the
evi dence before us that under the procedures adopted by the State
t hat opportunity is lacking.” [d. at 26-27.

On the final page of its decision, the Board noted that its
interpretation of the IDEA, and its conclusion as to the limted
role of lay experts at the mandatory due process hearings, is an
aberration. It explained, “[n]any other states--perhaps al
except Del awar e--have decided to all ow nonl awer representation
and have presunably settled upon schemes of regul ation and
oversi ght which they have concluded are sufficient in their |ocal

circunstances.” In re Arons, No. UPL-4, 1996 (Del. Sept. 24,

1999), slip op. 28.
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ARGUVENT
THE BOARD ERRED | N HOLDI NG THAT LAY EXPERTS MAY NOT

ADVOCATE ON BEHALF OF PARENTS AT DUE PROCESS
HEARI NGS HELD PURSUANT TO THE | DEA

A. Scope O Revi ew

The interpretation of a statute is a legal question that is
subj ect to de novo review.
B. Federal Law Controls Wether Lay Experts My

Advocate On Behalf OF Parents At Due Process
Heari ngs Hel d Pursuant To The | DEA

The Individuals with Disabilities Education Act (1DEA), 20
U S C 1400 et seq., fornerly entitled the Education of the
Handi capped Act (EHA), provides federal noney to assist States
and | ocal agencies in educating children who have disabilities."’
The Act was passed to ensure that proper educational
opportunities are provided for children with disabilities after
Congress found that nany of these children were either entirely
excl uded from public education or placed in settings that had
little relationship to their special needs. The Act confers

substantive and procedural rights that guarantee these students a

! Congress initially addressed the education of children
with disabilities in the Elenmentary and Secondary Education
Anendnents of 1966 (ESEA), Pub. L. No. 89-750, Tit. I, § 161, 80
Stat. 1204. 1In 1970, Congress replaced ESEA with the Education
of the Handi capped Act (EHA), Pub. L. No. 91-230, Tit. VI, 84
Stat. 175. In 1974, Congress enacted the Education of the
Handi capped Anendnents, Pub. L. No. 93-380, Tit. VI, Pt. B, 88
Stat. 579, as an interimneasure, and a year |ater the Education
for Al Handi capped Children Act of 1975, Pub. L. No. 94-142, 89
Stat. 773. The statute was anended in 1977, 1983, 1986, and
1988. In 1990, Congress changed the name of EHA to | DEA, see
Educati on of the Handi capped Act Anmendnments of 1990, Pub. L. No.
101-476, Tit. IX, 104 Stat. 1141, and subsequently anmended the
statute in 1991, 1994, and 1997.



-12-
“free appropriate public education.” 20 U S.C 1400(d). See
Fl orence County Sch. Dist. Four v. Carter, 510 U.S. 7, 12 (1993).

It provides parents with the right to challenge at a mandatory
due process hearing any decision affecting his or her child s
educati onal placenment and provides themwith “the right to be
acconpani ed and advi sed by counsel and by individuals with
speci al know edge or training with respect to the probl ens of
children with disabilities” at the hearing. 20 U S. C
1415(h) (1).

A state recipient nmust conply with the procedural

requi renents of the Act. Honig v. Doe, 484 U.S. 305, 310 (1988);

Board of Educ. v. Row ey, 458 U S. 176, 179, 183 (1982). See

also Smth v. Robinson, 468 U S. 992, 1010 (1984). Section
1415(a) provides that “[a]jny * * * educational agency * * * that
recei ves assistance * * * shall establish * * * procedures * * *
to ensure that children with disabilities and their parents are
guar ant eed procedural safeguards with respect to the provision of
free appropriate public education.” 20 U S. C 1415(a). Once a
State, such as Del aware, receives federal |DEA funds, |oca
agenci es nmust abide by the statute’s ternms. Honig, 484 U S. at
310; Row ey, 458 U. S. at 179, 183; Beth V. v. Carroll, 87 F.3d

80, 82 (3d Cir. 1996).

In addition to the requirenents of the statute, the
Supremacy Cl ause of the Constitution, Art. VI, d. 2, guarantees
federal rights regardless of state law. It provides for the

preenption of state laws that are either in conflict with the
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express terns of a federal statute or “'stand[] as an obstacle to
t he acconplishnent and execution of the full purposes and

obj ectives of Congress. W sconsin Pub. Intervenor v. Mrtier,

501 U. S. 597, 605 (1991), quoting Hones v. Davidowtz, 312 U S

52, 67 (1941). *“'The purpose of Congress is the ultimte

touchstone’ in every pre-enption case.” Medtronic, Inc. v. Lohr,

518 U. S. 470, 485 (1996), quoting Retail Cerks Int'l Ass'n,

Local 1625 v. Schernerhorn, 375 U. S. 96, 103 (1963).

Consi stent with these principles, Congress can enact
statutes providing for the licensing of individuals to practice
in specific areas of federal |aw, and those statutes preenpt

i nconpati ble state laws. For exanple, in Sperry v. Florida, 373

U.S. 379 (1963), the Suprene Court unaninmously held that the
State of Florida could not enjoin a non-lawer registered by the
Patent O fice from preparing and prosecuting patent applications
before the Patent O fice, even though such activity constituted

t he unaut hori zed practice of lawin Florida. It enphasized, “the
| aw of the State, though enacted in the exercise of powers not
controverted, nust yield when inconpatible with federal

legislation.” 1d. at 384, quoting G bbons v. Ogden, 22 U S. (9

Wheat.) 1, 211 (1824). Because the federal statute “expressly
permts the Conmm ssioner to authorize practice before the Patent
O fice by non-lawers, and the Conm ssioner has explicitly
granted such authority,” a “State may not enforce |icensing
requi renents * * * which inpose * * * additional conditions not

contenpl ated by Congress.” 1d. at 385. Thus, federal |aw can
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unquestionably preenpt state standards regardi ng the unauthori zed
practice of |aw

In accordance with this precedent, federal courts have
consistently recogni zed that when there is a conflict between the
saf eqguards mandated by the IDEA and state |aw, the federal |aw

control s. See, e.qg., Hacienda La Puente Unified Sch. Dist. v.

Honi g, 976 F.2d 487, 492-493 (9th Gr. 1992); In re Conklin, 946

F.2d 306, 308 (4th Cr. 1991); Tokarcik v. Forest Hills Sch.

Dist., 665 F.2d 443, 449 (3d G r. 1981), cert. denied, 458 U S
1121 (1982); Helnms v. MDaniel, 657 F.2d 800, 804-806 (5th Cr

Unit B Oct. 1981), cert. denied, 455 U S. 946 (1982); Town of

Burlington v. Departnent of Educ., 655 F.2d 428, 431 (1st G
1981); Robert M v. Benton, 634 F.2d 1139, 1142 (8th Cr. 1980).
Several state courts have |ikew se recogni zed the sane. See,

e.9., County of L.A. v. Smth, 88 Cal. Rptr. 2d 159, 173-174

(Cal. C. App. 1999); In re Adoption of Anendnents to N.J.A C

6:28-2.10, 3.6 & 4.3, 702 A 2d 838, 844-845 (N.J. Super. Ct. App.

Div. 1997); Doolittle v. Meridian Joint Sch. Dist. No. 2, 919

P.2d 334, 342 (ldaho 1996). As one federal court descri bed:

The Education of All Handi capped Children Act
provi des specific procedural safeguards which
must be adopted by states receiving funds under
the Act. These safeguards govern educati onal
proceedings [within a state that] is a recipient
of funds under the Act. Thus, any * * * |aw
[in a state receiving federal funds] which is

i nconsistent with these federally nandated
procedures i s superseded by the federal |aw.

Monahan v. Nebraska, 491 F. Supp. 1074, 1091 (D. Neb. 1980),
aff'd in part and vacated in part, 645 F.2d 592 (8th Cr. 1981).
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Thus, the IDEA's “el aborate and highly specific procedural
saf eguards,” Row ey, 458 U.S. at 205, preenpt state |aw,
i ncluding licensing requirenents regarding the unauthorized
practice of law, to the extent that they are in conflict with or
fail to neet mninumfederal requirenents. See al so Robi nson
468 U.S. at 1010.°

C. Federal Law Establishes That Lay Experts Are Entitled To

Advocate On Behalf OF Parents At | DEA Due Process
Hear i ngs

1. The I DEA' s Language And Structure Unanbi guously
Entitle Lay Experts To Advocate At Due Process
Hearings On Behalf Of Parents

a. The Applicable Law

In any case involving statutory interpretation, the

objective is to ascertain the intent of Congress. Dole v. United

Steelworkers of Am, 494 U S. 26, 35 (1990). To achieve that

goal, the “first step * * * is to determne” the “plain * * *

nmeani ng” of the statutory |anguage. Robinson v. Shell G 1 Co.

519 U. S. 337, 340 (1997). See Bailey v. United States, 516 U. S

137, 144-145 (1995). To do so, a court nust “consider not only
the bare neaning of the word[s] but also [their] placenent and
purpose in the statutory schene.” 1d. at 145. Wen "the
statutory | anguage i s unanbi guous and 'the statutory schenme * * *

coherent and consistent,’” “'there is no roomfor construction.’”

Shell G1 Co., 519 U S. at 340, quoting United States v. Ron Pair

2 Because the IDEA nerely sets a mandatory mninmum it does
not preenpt state law if the latter provides procedural
saf eguards nore stringent than federal requirenents. See, e.q.,
Ant kowi ak v. Anback, 838 F.2d 635, 641 (2d Gr.), cert. denied,
488 U.S. 850 (1988).
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Enters., Inc., 489 U S. 235, 240 (1989); United States v.

Gonzales, 520 U.S. 1, 8 (1997), quoting United States v.

Wltberger, 18 U S. (5 Weat.) 76, 96 (1820) (Marshall, C J.).
“[T]he normal rule of statutory construction [is] that
identical words used in different parts of the sane act are

i ntended to have the sane neaning.” Commi ssioner v. Lundy, 516

U S 235, 250 (1996), quoting Sullivan v. Stroop, 496 U. S. 478,

484 (1990), and Sorenson v. Secretary of Treasury, 475 U S. 851,

860 (1986) (internal quotation marks omtted). As the Suprene
Court has expl ained, “the case for different definitions within a
single text is difficult to make. * * * But to give a single term
two different and inconsistent neanings * * * for a single
occurrence is an offense so unlikely that no conmon prohibition
has ever been thought necessary to guard against it.” BFP v.

Resolution Trust Corp., 511 U S. 531, 557 (1994) (Souter, J.,

di ssenting). Thus, when Congress uses the sane phrase and
applies it to two groups within a single sentence, the phrase
shall be identically interpreted to apply equally to the two

groups. Cf. Cohen v. de la Cruz, 523 U S. 213, 220 (1998) (words

that serve the identical function have equival ent neaning).

b. The I DEA' s Procedural Safeqguards

Section 1415 sets forth the | DEA s procedural safeguards
that “'in and of thenselves formthe substance of [the] IDEA '”

Collinsgru v. Palnyra Bd. of Educ., 161 F.3d 225, 235 (3d G

1998), quoting Heldman v. Sobol, 962 F.2d 148, 155 (2d G r

1992). They “guarantee parents both an opportunity for
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meani ngful input into all decisions affecting their child's
education,” Honig, 484 U S. at 311, and establish “a
conprehensi ve system of adm nistrative and judicial safeguards
[that] facilitate[] review of decisions that [they] contest,”

Arons v. New Jersey State Bd. of Educ., 842 F.2d 58, 61 (3d

Cr.), cert. denied, 488 U S. 942 (1988). As the Suprene Court
has expl ai ned:

we think that the inportance Congress attached

to these procedural safeguards cannot be gai nsai d.

It seens to us no exaggeration to say that Congress

pl aced every bit as nuch enphasis upon conpliance

wi th procedures giving parents and guardi ans a

| arge nmeasure of participation at every stage of

the adm ni strative process, see, e.d., 88 1415(a)-(d),
as it did upon the neasurenent of the result * * *
agai nst a substantive standard.

Row ey, 458 U.S. 176, 205-206 (1982). To facilitate parental

I nvol venent, the | DEA provides, inter alia, parents or guardi ans

the right to file a “conplaint” and have an “inpartial due
process hearing” when they are dissatisfied with “any matter
relating to the identification, evaluation, or educational

pl acement of the[ir] child, or the provision of a free
appropriate public education” for the child. 1d. at 182-183,
204-205; 20 U.S.C. 1415(b)(6) and (f).

Section 1415(h), entitled “Safeguards,” sets forth the
procedural protections to be afforded parties, including parents
and guardi ans, during the “inpartial due process” hearing, and
“ensure[s] that hearings conducted by the State are fair and
adequate.” Smth v. Robinson, 468 U S. 992, 1011 (1984). Like

all the IDEA s procedural guarantees, the Section is designed to
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“maxi m ze parental involvenent in decisions.” Beth V., 87 F.3d
at 82. It provides four specific rights, including the provision
at issue here, which specifies that any party has “the right to

be acconpani ed and advi sed by counsel and by individuals with

special know edge or training with respect to the probl ens of

children with disabilities.” 20 U S.C 1415(h)(1) (enphasis
added). The Section al so designates that any party has “the
right to present evidence and confront, cross-exam ne, and conpel
t he attendance of wi tnesses,” 20 U S.C. 1415(h)(2); “the right to
a witten or * * * verbatimrecord of such hearing,” 20 U.S.C
1415(h)(3); and “the right to witten, or * * * electronic
findings of fact and decisions,” 20 U S.C 1415(h)(4). Thus, by
its terns, Section 1415(h)(1) entitles attorneys and | ay experts
ali ke to assist parents.?®

Section 1415(h) (1) uses the identical words to authorize |ay

experts and attorneys to act on behalf of parties at an
adm nistrative hearing. Wthin a single phrase, Section
1415(h) (1) groups attorneys and | ay experts together and
authorizes either to “acconpan[y] and advise[ ]” parties at due
process hearings. It neither distinguishes between the rol es of
attorneys and | ay experts, nor inplies that their roles,
authority, or responsibilities at an adm nistrative hearing are

any different. By its terns, the statute authorizes a person

® The decision froma due process hearing may be appeal ed
to a state educational agency, if reached at the local |evel, and
ultimately to a federal district court. 20 U S C 1415(q).
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“Wth special know edge or training” to advocate on behalf of a

party just as “counsel” may. Cf. Melendez v. United States, 518

U S. 120, 134 (1996) (Breyer, J., concurring in part and
dissenting in part) (noting that identical words in two places
creates the sane standard in the absence of evidence to the

contrary); Union Bank v. Wlas, 502 U S. 151, 162 (1991)

(refusing to interpret short termand long termdebt differently
because “the statutory text * * * makes no distinction”); Mller
V. Youakim 440 U. S. 125, 135 (1979) (refusing to distinguish
between rel ated and unrel ated foster honmes where Congress nade no
di stinction).

The structure and | anguage of Section 1415 al so aut hori zes
persons with “special know edge or training” to advocate at an
adm ni strative hearing because the statute expressly provides the
parents, whomthey are to assist, with the right to offer
evi dence and exam ne witnesses. Section 1415(h)(2) provides
“‘any party to any hearing,'” which necessarily includes parents
or guardians, with the right to “' present evidence and confront,

cross-exam ne, and conpel the attendance of w tnesses. Arons,

842 F.2d at 62, quoting what was then 20 U S. C. 1415(d)(1). See
Collinsgru, 161 F.3d at 232, citing Section 1415(h)(2) and
34 CF.R 303.422(b)(2) ("parents have the right to present
evi dence and exanmi ne witnesses in [|IDEA] adm nistrative due

process hearings”); Devine v. Indian River County Sch. Bd., 121

F.3d 576, 582 (11th G r. 1997), citing what was then 20 U S. C
1415(d)(2) and 34 C. F.R 303.422(b)(2) (“it is true that parents
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have the right to present evidence and exam ne w tnesses in due
process hearings held pursuant to I DEA”), cert. denied, 118 S.

Ct. 1040 (1998). See also Susan N. v. Wlson Sch. Dist., 70 F.3d

751, 755 (3d Cr. 1995) (explaining that the | DEA authorizes
parents to "contest in an inpartial due process hearing decisions
regarding the evaluation of their child or the appropriateness of

the child s progranf). Accord Doe v. Board of Educ., 165 F.3d

260, 262-263 (4th Cir. 1998) (recognizing that the child is the
real party at interest and parents act on his or her behalf),

cert. denied, 119 S. . 2049 (1999). Since Congress authorized

parents and guardi ans, regardl ess of legal training, to advocate
on behalf of their children at administrative hearings, it is
illogical to presune that Congress would deny that function to
the persons “with special know edge or training” that Congress

designated to assist these parents.

To conclude otherwi se would |lead to absurd results. After
all, a parent presenting a witness could utilize the advice of a
| ay expert at a hearing by stopping after each answer and then
repeati ng the next question the expert suggests. That being so,
it is unreasonabl e that Congress woul d have intended that |ay
experts, presumably with superior skills to the parent, would be
unabl e to present evidence and question w tnesses on behal f of
the parent, but could act only through untrained parents. See

McFarland v. Scott, 512 U.S. 849, 855 (1994) (construing | anguage

So as to give “nmeaning to the statute as a practical matter”);

United States v. Granderson, 511 U S. 39, 56 (1994), quoting In
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re Chapman, 166 U.S. 661, 667 (1897) (adopting “'a sensible
construction’” that would avoid “'an absurd conclusion’ ).
Consi stent with the | anguage and structure of the statute,
several courts have explicitly recognized that |ay experts have
the right to advocate on behalf of parents at |DEA hearings. See

Z.A. v. San Bruno Park Sch. Dist., 165 F.3d 1273, 1276 (9th Cr.

1999) (lawyer not admtted to the California bar “could appear as
a lay advisor” at an adm nistrative hearing pursuant to the |DEA
even though he could not recover attorney’ s fees); Wods v. New

Jersey Dep't of Educ., 858 F. Supp. 51, 55 (D.N.J. 1993)

(attorney-client privilege applies to conmunications between
parent and |ay expert during adm nistrative hearing pursuant to
the IDEA in part because “substance of [the] relationship is one
of an attorney and client”).

By concluding that the | DEA authorizes |ay experts to
present evi dence and argunent and question w tnesses, we do not
intend to suggest that they are entitled to attorney’s fees or
actually have engaged in the practice of law. The fact that |ay
experts can and do provi de val uabl e services while advocati ng on
behal f of a party at |DEA hearings should not entitle themto
remuneration as an attorney. See Arons, 842 F.2d at 62; Z A ,
165 F. 3d at 1276. After all, lay experts are not attorneys and
t hus, by definition, have not provided the assistance of counsel.
The fact that the | DEA provides parents with the right to have
| ay experts advocate at due process hearings on their behal f does

not inply that there is a sinultaneous obligation to conpensate
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the advocate as if he or she were an attorney.*

The Board concl uded that petitioners were not entitled to
advocate on behal f of parents at |DEA due process hearings.
Relying primarily on the |anguage from unrel ated federal
statutes, the Board reasoned that because Congress did not
utilize the word “represent,” and nerely authorized trained | ay
persons to “acconpan[y] and advise[ ]” parents, it intended to
preclude | ay experts at adm nistrative hearings from perform ng
any function also perfornmed by |awers.

At the outset, the absence of the word “represent” in
Section 1415(h) (1) is not persuasive evidence of Congress’s
intent. After all, the Suprene Court has frequently cautioned
that “'[i]t is at best treacherous to find in congressional
silence al one the adoption of a controlling rule of law '~

United States v. Wells, 519 U S. 482, 496 (1997), quoting NLRB v.

Plasterers’ Local Union No. 79, 404 U.S. 116, 129-130 (1971).

See, e.qg., Dickinson v. Zurko, 119 S. C. 1816, 1819 (1999).

The Suprenme Court has al so explained that “[l]anguage in one
statute usually sheds little Iight upon the nmeaning of different

| anguage in another statute.” Russello v. United States, 464

* Courts have recogni zed that a parent, who is a | awer and
represents his or her child in I DEA proceedings, is not entitled
to attorney’s fees. See Doe v. Board of Educ., 165 F.3d 260, 264
(4th Gr. 1998), cert. denied, 119 S. C. 2049 (1999); Rappaport
v. Vance, 812 F. Supp. 609 (D. M. 1993), appeal dism ssed, 14
F.3d 596 (4th Gr. 1994). \Wile lay experts are not | awers and
thus are not entitled to attorney’ s fees, “nothing prevents
[then] from receiving conpensation for work done as an expert
consultant.” Arons, 842 F.2d at 62; Connors v. MIlls, 34 F
Supp. 2d 795, 808 (N.D.N. Y. 1998).
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US 16, 25 (1983). Thus, the Board' s citation to “unrel ated
statutes does not assist * * * in determ ning Congress’ intent
with respect to the” role of persons “with special know edge or

training” at |DEA hearings. United States v. Mtchell, 39 F.3d

465, 470 n.7 (4th Gr. 1994), cert. denied, 515 U S. 1142 (1995).
The | anguage and structure of the | DEA establishes that
there is no inport to the fact that Congress did not include the
term“represent” in Section 1415(h)(1). 1In 20 U S. C 1415(f) and

(h)(2), Congress did not use the word “represent” when it
aut hori zed parents and guardi ans, regardl ess of their |egal
expertise or education, to question w tnesses, present evidence,

and ot herwi se act on behalf of their child at adm nistrati ve

hearings. Parents are not acting pro se for thenselves; they are
representing the interests of their child. Thus, there is no
reason to presune that Congress would have utilized the word
“represent” when providing persons “with special know edge or
trai ning” who assist parents the authority to performthose sane
functions.?

Nor is a different conclusion mandated by the Third

Circuit’s decision in Arons v. New Jersey State Bd. of Educ., 842

> The Board found it significant that Congress did not use
the term“represent” and nerely authorized parties to be
“acconpani ed and advi sed” by trained lay persons. It is
Interesting to note that Del aware, |ike Congress, has not al ways
used the term “represent” when providing non-lawers with the
authority to act on behalf of a party at a hearing. For exanple,
the Del aware Code provides that a person charged with a viol ation
of Title 3, Chapter 15, be given an opportunity “to appear * * *
to introduce evidence either in person or by agent or attorney at
a private hearing.” Del. Code Ann. tit. 3, 8 1510 (enphasis
added) .
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F.2d 58 (1988). 1In Arons, the court of appeals nerely held that
a |l ay advocate who represents a party at an admnistrative
hearing is not entitled to collect attorney’s fees. Wile it did
not decide the issue presented here, the court noted that its
denial of attorney’'s fees “is not to say that plaintiff [the
petitioner here] may not performtraditional representation
functions during adm nistrative hearings.” 1d. at 62. |In any
event, Arons is not controlling since unlike here, there was no
claim“that the state rule conflicts literally with the federal
statute.” 1d. at 61.

2. The Board's Decision Effectively Precludes

Parents From Obtai ning The Inparti al
Due Process Hearing The Statute Guaranteed

The | anguage of a statute “nmust be understood in accord with

[the] objective” of the |egislation, Brotherhood of Loconotive

Eng'rs v. Atchison, Topeka & Santa Fe R R, 516 U S. 152, 157

(1996), since “[a] statute’'s neaning is inextricably intertw ned

with its purpose.” Rowland v. California Men’s Col ony, 506 U.S.

194, 211 n.12 (1993). Thus, a court should “consider not only
the bare neaning of the word[s] but also [their] placenent and
purpose in the statutory schene.” Bailey, 516 U S. at 145.

The | DEA provides that its prinmary purposes are “to ensure

that all children with disabilities have available to them* * *

a free appropriate public education and * * * to ensure that the

rights of children with disabilities and parents of such children

are protected.” 20 U S.C. 1400(d)(1)(A and (B) (enphasis

added). To effectuate that goal, the IDEA requires that “each
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child s individual educational needs be worked out through a
process that begins on the local |evel and includes ongoing
parental involvenent, detail ed procedural safeguards, and a right
to judicial review” Robi nson, 468 U.S. at 1011. “In several
pl aces, the Act enphasi zes the participation of the parents in
devel oping the child s educational program and assessing its

effecti veness.” School Comm v. Departnent of Educ., 471 U. S.

359, 368 (1985). Accord Robinson, 469 U. S. at 1011. See 20
U S.C. 1400(c)(5)(B), 1401(19), 1413(g)(6)(A), 1413(i)(1),
1414(a) (1) (c), 1414(b)(1), 1414(c)(1l), 1414(c)(3), 1414(c)(4),
1414(d) (1) (B) (i), 1414(d)(3)(A) (i), 1415(b); 34 C. F. R 300. 345;
34 CF.R Pt. 300, App. C 8§ 300. 345.

In this case, petitioners’ advocacy was essential to
ef fectuate Congress’s purpose that parents have “ful
participation * * * and proper resolution of substantive

di sagreenents” during the due process hearing. School Comm, 471

US at 368. First, both the | ocal school board and the State
had attorneys at the hearings (Stipulation § 11). None of the
parents petitioners advised had an attorney, could afford the
services of a private attorney, or could find an attorney willing
to represent them “on a standard-fee-for-service basis” or sone
“reduced-cost or pro bono basis” (Stipulation Y 20, 21). In
addition, there are no | egal services or organizations in

Del aware that either provide | ow cost |egal services or expert
assistance in the formof attorneys for due process hearings

(Stipulation T 22, 23). Consequently, wthout petitioners’
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advocacy, the parents clearly woul d have been out-nmatched by both
the school district’s and State’s | egal counsel. Thus, the
Board’ s deci sion barring advocacy by a person “with special
know edge or training” substantially frustrates a parent’s
statutory right to have nmeani ngful input at a due process
heari ng.

Even nore fundanental |y, wi thout petitioners’ assistance,
t he parents never even would have had a due process hearing. The
parties stipulated that the parents who were assisted by
petitioners never “would have exercised their right to a due
process hearing * * * put for [petitioners’] availability and
assistance” (Stipulation § 26). The parents, none of whom are
col | ege graduates except for one couple, all explained that,
W t hout the assistance of petitioners, they would not have
participated in the hearing because of its "formality and
conplexity,” their lack of know edge of technical issues, the
fact that “[it] was convened by the Departnent of Public
Instruction * * * an adverse party,” and the fact that the | ocal
district and State were represented by counsel (Stipulation {1
27, 28). Thus, the Board’s decision will effectively deny
parents, |ike these, their guaranteed right to “'an inpartial due

process hearing.’”” 1n re Arons, No. UPL-4, 1996 (Del. Sept. 24,

1999), slip op. 26, 27, quoting 20 U.S. C. 1415(f). Accordingly,
Del aware | aw and the Board's interpretation nust yield. See Beth

V., 87 F.3d at 86, citing WG v. Board of Trustees, 960 F.2d

1479, 1484 (9th Gr. 1992) (noting that “'[p]rocedural
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i nadequacies that * * * seriously infringe the parents’
opportunity to participate’ * * * give rise to liability under
| DEA’ s predecessor statute”).

To reach such a conclusion is not to challenge or mnin ze
the State’s substantial interest in regulating the practice of
law in Del aware. See Sperry, 373 U S. at 383. Rather, it is to
recogni ze a well -established constitutional principle that state
law i s preenpted when effectively inposing an obstacle to the
rights guaranteed by federal law. Mortier, 501 U. S. at 605,
quoting Hines v. Davidowitz, 312 U S. 52, 67 (1941). Because the

| DEA was intended to ensure the full participation of parents in
all educational decisions involving their children, see Honig,
484 U.S. at 311, 324, and the Board s ruling unquestionably
subverts a parent’s right to chall enge such a decision during the
mandat ory due process hearing, it cannot stand.

To the extent that the Board reached its concl usion based on
a perceived need “to protect the public” fromthe unauthorized

practice of law, its analysis is msguided. 1n re Arons, No.

UPL-4, 1996 (Del. Sept. 24, 1999), slip op. 11 n.2. The parties
stipulated that petitioners ably represented parents and that
“nonl awers with 'special know edge and training with respect to
the problens of children with disabilities™ * * * are fully
capabl e of presenting [a] parent’s case” during an | DEA due
process hearing (Stipulation § 14).

Not surprisingly, the views of the State in that regard are

not uni que. Schol ars have recogni zed that “in adm nistrative
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heari ngs, trained nonlawers may be nore effective * * * than
attorneys with little experience in this specialized area.”

Not e, Enforcing the Rights to an "Appropriate" Education:

Education for Al Handi capped Children Act of 1975, 92 Harv. L.

Rev. 1103, 1112 & n.56 (1979). After all, “the issues presented
for resolution [at an | DEA hearing] typically involve conpl ex
factual questions relating to the unique |earning needs of the
di sabled child, * * * the adequacy and accuracy of the school
board’s testing, evaluation, * * * diagnosis of the child's
probl em and the renedi al nmeasures needed to address the child’ s
disability” (Stipulation § 14). In addition, while “due process

heari ngs have the trappings of formal adjudications,” “the rules
of evidence do not strictly apply” (Stipulation Y 12, 14).

Thus, because lay representatives “nmust be famliar wth, and
able to understand, the clinical aspects of the child s condition
-- skills and training which |awers ordinarily lack * * * [--]
nonl awyers with 'special know edge and training with respect to
the problens of children with disabilities,” like [petitioners],
are fully capable of presenting * * * parents’ case[s]”
(Stipulation q 14, quoting 20 U.S.C. 1415(h)).

The Board's reliance on state law to restrict the role of
non-| awers “w th special know edge or training” at |DEA hearings
is obviously msplaced in light of the qualifications the State
has adopted for |IDEA hearing exam ners. |In accordance with

Del aware |l aw, the State requires only one of three hearing

exam ners at an | DEA due process hearing to be an attorney. Del.
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Code Ann. tit. 14, 8§ 3137(d)(1). As to the other two, one nust
be an “educator know edgeable in the field of special education
and speci al educational programm ng” and the other a “lay person
wi th denonstrated interest in the education of the handi capped.™
Del. Code Ann. tit. 14, § 3137(d)(2) and (3). Since state |aw
denonstrates Delaware’s conviction that |ay persons and educators
are conpetent to evaluate the conpl ex educational evidence before
them and render a decision at an | DEA hearing, it cannot
| ogi cally provide the basis for concluding that persons “wth
speci al know edge or training” are unqualified to advocate on
behal f of parents at those hearings.®

The experience in other States and the established practices
in Del aware are further evidence that the Board' s concern about
the assistance to be provided by |lay experts is overblown. As
the Board acknow edged, “[n]jany other States -- perhaps al
except Del aware -- have decided to all ow nonl awyer

representation” at administrative |IDEA hearings. 1n re Arons,

No. UPL-4, 1996 (Del. Sept. 24, 1999), slip op. 28.
Finally, it is not uncommon in Delaware to allow children
guaranteed federal rights to be advised by |ay persons. For

exanpl e, Delaware | aw provides that “[f]or purposes of a Child

® Moreover, to the extent that Delaware i s concerned about
the conpetency of the advocacy of |lay experts, it can adopt
standards to ensure they are qualified. That should pose no
problemin Del aware since the State has already done the sane
with regard to | DEA hearing exam ners, requiring themto
“conplete[] [certain] training" and have certain “conpetency
[and] expertise.” Del. Code Ann. tit. 14, § 3137(c) and (e).
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Abuse Prevention and Treatnent Act [42 U S.C. 5101 et seq.] * * *
[a] court-appoi nted special advocate shall be deenmed a guardi an
ad litemto represent the interests of the mnor in proceedi ngs
before the Court.” Del. Code Ann. tit. 31, 8 3608. The Del aware
Code does not require the special advocate to be an attorney and
specifies that the special advocate nay “provide advocacy for the
children involved in the cases to which they are appointed,”
“request a hearing before the Court,” “exam ne and cross-exani ne
Wi t nesses and may subpoena, introduce and exam ne the speci al
advocate’s own witnesses.” See Del. Code Ann. tit. 31, 88
3603(e)(2), 3607(b) and (c). Simlarly, Delaware permts a child
victimor witness “to be acconpanied, in all proceedings,” in
court “by a 'friend or other person in whomthe child trusts,
whi ch person shall be permtted to advise the judge, when
appropriate and as a friend of the Court, regarding the child s
ability to understand proceedi ngs and questions.” Del. Code Ann.
tit. 11, 8 5134(b). Thus, since Delaware already allows |ay
persons to represent children and protect their federal rights in
court, there appears little justification for not allow ng a
person "wi th special know edge or training” fromadvocating on
behal f of parents at | DEA due process hearings when Congress

provided them and the parents they represent, that right.’

" The Court-Appoi nted Special Advocate Programis not the
only instance in Del aware where non-|lawers are perntted to
represent the interest of parties. For exanple, even though the
Del awar e Code does not specify that the Public Advocate nust be a
| awyer, it authorizes him

....(continued)
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Contrary to the Board’'s conclusion, the |egislative history
does not denonstrate that Congress intended to bar |ay experts
from advocating on behalf of parties at |DEA due process
heari ngs. ®

In its decision, the Board relied on a single sentence from
a Senate Conference Report to the predecessor statute to the
| DEA. The sentence enunerates the procedural protections
af forded at due process hearings and provides that parties have a
“right to counsel and to be advi sed and acconpani ed by
i ndi vidual s with special know edge, training or skills with
respect to the problens of handi capped children.” S. Conf. Rep.
No. 455, 94th Cong., Ist Sess. 49 (1975). Even if the sentence

(continued).. ..
(1) [t]o appear before the Public Service Conm ssion on
behal f of the interest of consuners in any matter or
proceedi ng over which the Commi ssion has jurisdiction
* * * (2) [t]o advocate the | owest reasonable rates for
consuners consistent with the mai ntenance of adequate
utility service and consistent with equitable distribution
of rates anong all classes of consuners[; and] (3) [t]o
appear on behalf of the interest of consuners in the courts
of this State, the federal courts and federal adm nistrative
and regul atory agenci es and comri ssions in matters
i nvolving rates, service and practices of public
utilities.

Del. Code Ann. tit. 29, § 8808.

8 The Supreme Court has repeatedly ruled that a court should
not “resort to legislative history” when the statutory | anguage
is clear. United States v. Gonzales, 520 U.S. 1, 6 (1997);
Ratzlaf v. United States, 510 U S. 135, 147-148 (1994); accord
Connecticut Nat'l Bank v. Germain, 503 U. S. 249, 254 (1992). 1In
fact, “contrary indications in the statute’s |egislative history”
nmust be ignored when the statutory text is unambi guous. Ratzlaf,
510 U. S. at 147.
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is interpreted to be evidence that Congress intended to
di stingui sh between the functions of |ay experts and attorneys at
adm ni strative hearings, the legislative history of the | DEA does
not consistently articulate this view For exanple, Senator
Cranston, thanking Congressman M|l ler of California who sponsored
t he House anmendnent proposing the procedural protections, noted
that “the procedural requirenents in the conference report are
consistent with the existing California statutory and master plan

requi renents on this subject,” which allow |lay experts to
advocate on behalf of parties at an administrative hearings. 121
Cong. Rec. 37,418-37,419 (1975). Accordingly, the legislative

hi story does not support the Board s deci sion.

3. The Board Erred In Refusing To Defer To The

Departnment OF Education’s Interpretation O
The | DEA

“When Congress expressly delegates to an adm nistrative
agency the authority to nmake specific policy determ nations,
courts nust give the agency’s decision controlling weight unless
it is "arbitrary, capricious, or manifestly contrary to the

statute.’” ABF Freight Sys., Inc. v. NLRB, 510 U S. 317, 324

(1994), quoting Chevron U.S.A Inc. v. Natural Resources Defense

Council, Inc., 467 U. S. 837, 844 (1984). This is so even when

“Congress has not 'directly spoken to the precise question at

issue,’” [so long as the interpretation] is 'based on a

perm ssi bl e construction of the statute. Auer v. Robbins, 519

U S. 452, 457 (1997), quoting Chevron U . S.A Inc., 467 U S. at

842- 843.
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Even if an agency’s opinion is not articulated in a
regulation, it is nonetheless entitled to considerabl e deference.

See Herman v. NationsBank Trust Co., 126 F.3d 1354, 1363 (11lth

Cr. 1997), cert. denied, 119 S. C. 54 (1998). For exanple,
several federal courts have recogni zed that agency letters
provide “an inportant informative function * * * [that] may prove

hel pful to a decision in a given case.” Bashamv. Finance Am

Corp., 583 F.2d 918, 925 (7th Gr. 1978), cert. denied, 439 U S
1128 (1979). See Skidnore v. Swift & Co., 323 U. S. 134, 140
(1944); Eby v. Reb Realty, Inc., 495 F. 2d 646, 649-650 (9th Cr

1974); Yankton Sch. Dist. v. Schramm 900 F. Supp. 1182, 1190 &

n.3 (D.S.D. 1995) (policy letters issued by the Departnent of
Educati on pursuant to the IDEA), aff'd as nodified, 93 F.3d 1369
(8th Cir. 1996). |Indeed, the weight to be provided such
judgnments will ultimately depend on such factors as the

t hor oughness of the analysis, the validity of its reasoning, and
consi stency with other official pronouncenents. Skidnore, 323
U S at 140.

The | DEA provides the Secretary of Education with the
authority to issue rules and "regulations” to carry out the
provisions of the Act. 20 U S. C. 1417(b). Pursuant to that
authority and consistent with the plain | anguage and purpose of
the I DEA, the Departnent has issued numerous regul ations that
enphasi ze the necessity of having full parental participation in
all phases of decision-nmaking regarding the educational placenent

of a child.
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Consistent with this precedent, the Board was not entitled
to substitute its own opinion for the Departnent’s specific view
that persons “with special knowl edge or training” are entitled to
advocate on behalf of parties at |DEA due process hearings. In
1981, the Acting General Counsel, in response to an inquiry from
the State of Washington, issued a nine page letter setting forth
“a legal analysis regarding the role of |ay advocates in
educati onal agency adm ni strative hearings” pursuant to the
Educati on of the Handi capped Act. In the letter, the General
Counsel painstakingly analyzed the Act, the legislative history
and casel aw, and indicated that he was expressing the
“Departnment’s view in concluding that lay experts were entitled
to advocate on behalf of parties to adm nistrative hearings.

This opinion fromthe agency Congress designated to inplenent and
interpret the IDEA is reasonable and clearly a “perm ssible

construction of the statute.” Auer v. Robbins, 519 U S. at 457.

Therefore, it is entitled to deference.
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CONCLUSI ON

The deci sion of the Board shoul d be reversed.
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