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STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CTI ON

The district court had subject matter jurisdiction under 28
U S.C. 1331, 1343, and 1345 and 42 U.S.C. 2000e-6 (Section 707 of
Title VII of the Civil R ghts Act of 1964, as anmended). By
consent of the plaintiff United States and def endants New York

City Board of Education, et al., the district court transferred

this civil case to a magi strate judge pursuant to 28 U S. C
636(c)(1). This Court has jurisdiction under 28 U S.C. 636(c)(3)
and 1291 to hear the appeal fromthe nmagistrate judge's February
9, 2000, order denying the notion to intervene of John Brennan,
Janes G Ahearn, and Kurt Brunkhorst. Because proposed

i ntervenors were denied intervention in the case and are thus
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nonparties that cannot otherw se denonstrate an affected interest
in the judgnment, this Court does not have jurisdiction to
entertain their claimchallenging the constitutionality of the
retroactive seniority provision of the settlenent agreenent that
was approved by the magi strate judge.
| SSUES PRESENTED

1. \Whether the district court abused its discretion in
denying the notion to intervene as of right under Fed. R Cv. P.
24(a)(2), based upon proposed intervenors' failure to denonstrate
sufficient interest in the case.

2. \Wether, as nonparties, proposed intervenors have
standing to appeal the nmagistrate judge' s order approving the
retroactive seniority provision of the settlenent agreenent.

3. If the Court concludes that it has jurisdiction to
address the nerits, whether the retroactive seniority provision
is constitutional.

STATEMENT OF THE CASE

A The Oiginal Conplaint And Settl enent Proceedi ngs

After a three-year investigation, the United States filed
this action on January 30, 1996, alleging that the New York City
Board of Education, the City of New York, the New York City
Department of Personnel, and the Director for the Departnent of
Personnel (collectively referred to as the “City”) engaged in a
pattern and practice of discrimnatory enploynment practices in

violation of Title VII of the Civil Rights Act of 1964, as
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amended, 42 U.S.C. 2000e et seq. (Title VII) (J.A 28).Y The
United States alleged that the Gty failed or refused to recruit
bl acks, Hi spanics, Asians, and wonen on the sane basis as white
(non-Hi spanic) nmen for the positions of school custodian and
school custodian engineer; failed or refused to hire and pronote
bl acks and Hi spanics on the sanme basis as whites for positions of
cust odi an and custodi an engi neer; and used witten exam nations
for the positions of custodian and custodi an engi neer that had a
di sparate inpact on bl acks and Hi spanics (J. A 30-35). The
United States pursued two clains in this action: (1) a disparate
i npact cl aimon behal f of blacks and Hi spanics that challenged
the City's use of witten, conpetitive civil service exam nation
nunbers 5040 (adm nistered in 1985), 8206 (administered in 1989),
and 1074 (adm nistered in 1993) for the positions of custodian
and custodi an engineer; and (2) a disparate inpact claimon
behal f of blacks, Hispanics, Asians, and wonen that chall enged
the Gty's recruitnment practices for custodi an and custodi an
engi neer positions (J.A 365).

For three years followng the filing of the conplaint, the
United States and City engaged in “highly contentious discovery”
that resulted in both parties retaining experts, producing
t housands of pages of docunents, taking approxinmately 30

depositions, filing nunmerous applications to the court regarding

¥ “3J.A. " refers to pages in the Joint Appendix filed with
t he proposed intervenors-appellants' brief. “R __ " refers to
itens listed on the district court's docket sheet. “Br. 7

refers to pages in the opening brief filed by proposed
i ntervenors-appellants in this case.
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di scovery di sputes, and over three nonths of arns-|ength
negotiations (J.A 344, 368). On February 11, 1999, the parties
reached an agreenent for settling the case, and submtted the
agreenent to the district court. The central terns of the
agreenent incl ude:

(1) providing permanent, civil service status to 43
identified black, Hispanic, Asian, and feral e individuals
who have been serving provisionally as custodi ans or

cust odi an engi neers, and providing retroactive seniority,
including retroactive pension relief, to 54 identified

bl ack, Hi spanic, Asian, and femal e i ncunbent custodi ans and
cust odi an engi neers (including the 43 provisional

enpl oyees). These individuals will receive retroactive
seniority dates pursuant to procedures set out in the
agreenent, with dates ranging fromJanuary 23, 1989, through
February 28, 1996 (J.A 57-60, 369);

(2) adopting, inplenmenting, and mai ntai ning a conprehensive
recrui tment program designed to increase the nunber of
qual i fied bl ack, Hi spanic, Asian, and femal e applicants for
enpl oynent as custodi ans and custodi an engi neers with the
City's school board (J.A 60-64, 369); and

(3) refraining fromadm nistering the chall enged

exam nati ons, and devel opi ng conpetitive exam nations for

per manent custodi ans and custodi an engi neers that conply

wi th applicable federal |aw and reduce the adverse inpact

agai nst bl ack and Hi spanic applicants (J.A 64-67, 369).

See also R 183 (United States' Menorandum In Support O Entry O
Settlement Agreenent at 4-5). The agreenent and the district
court's jurisdiction over the action expire in February 2003
(J.A 57, 369).

The 54 “offerees” entitled to retroactive civil service and
per manent status are listed at Appendi x A of the settl enent
agreenent (J.A 74-76). Eleven of the 54 offerees had previously
recei ved permanent status by taking a civil service exani nation,

but are awarded retroactive seniority under the settlenent
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agreenent because they had taken but failed a chall enged
exam nation, or fell within the scope of the recruitnment claim
Each of the offerees has been enployed by the City as a custodi an
or custodi an engi neer, and continues to work for the City in
either a provisional or permanent basis (J.A 57). Al of the
of ferees have been rated at |east at the “satisfactory” |evel,
and the vast majority of them have been given ratings of “good”
and “excellent” (J.A 358-362). Anong the 54 offerees listed in
Appendi x A of the settlenent agreenent, 31 are provisional
cust odi ans, ten are pernmanent custodians, 12 are provisional
cust odi an engi neers, and one is a permanent custodi an engi neer
(J.A. 74-76).

On March 4, 1999, the district court referred the matter to
the magi strate judge to conduct a fairness hearing (R 68).
Notice of the agreement was widely distributed (J.A 77). Copies
of the agreenent and instructions on submtting objections were
sent to about 2,535 individuals, including all custodians and
cust odi an engi neers, and nenbers of Local 891 of the
I nternational Union of Operating Engi neers, which represents
cust odi ans and cust odi an engi neers who work in the Cty's school
facilities (J. A 162-167). Notice of the agreenment was published
in area newspapers (J. A 82, 163-164). Local 891 did not object
to the agreenment (J.A 367).

A few days before the fairness hearing, a notion to
intervene was filed by John Brennan, Janmes G Ahearn, and Kurt

Brunkhor st (proposed intervenors) (J.A 102). The proposed
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i ntervenors ranked nunber 26 (Brennan), 92 (Ahearn), and 194
(Brunkhorst) anong those who passed the 1993 custodi an
exam nation, one of the civil service tests challenged by the
United States (J. A 346). Brennan and Ahearn were appoi nted
per manent custodians fromthe |ist devel oped by that 1993 test in
March 1997, with a start date of April 4, 1997 (J. A 346).
Brunkhor st was appoi nted a permanent custodi an in August 1997
(J.A 346). Proposed intervenors are presently working as
provi si onal custodi an engineers (J. A 186, 408).

At the fairness hearing on May 27, 1999, the nmagistrate
j udge heard from numerous objectors, including proposed
i ntervenors who were represented by counsel (J.A 170-171). On
May 28, 1999, the district court, with the consent of the
parties, assigned the magistrate judge authority to enter
judgment in the case (J.A 342). On February 9, 2000, the
magi strate judge entered a Menorandum and Order approving the
settl ement agreenent and denying the notion to intervene (J. A
170).

B. Cty's Enploynment Practices For Custodi ans And Cust odi an
Engi neers

The G ty's school custodi ans and custodi an engi neers are
responsi bl e for supervising and mai ntai ni ng school buil dings and
facilities operated by the GCty's school system The
responsi bilities of custodi ans and custodi an engi neers incl ude
repairs, heating, ventilation, air conditioning, painting, and
cleaning the Gty's school facilities (J.A 104). Custodi ans
perform bui |l di ng mai ntenance functions, but hire others to do

nmost of the cleaning (J. A 350). Custodians nmust have a high
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school diplom and two years of experience working in a school
building or simlar structure, and satisfy other various m nimum
qgualifications required by the school board (J.A 156-157, 350).
Cust odi an engi neers performsimlar functions to those of
cust odi ans, and nust have engi neering |icenses to operate high
pressure boilers, experience as a mai ntenance supervisor, and
satisfy other minimum qualifications set by the school board
(J.A. 156-157, 350).

The sal ari es of custodi ans and custodi an engi neers depend on
the size of the schools to which they are assigned (J.A 135).
Each school has a maxi num perm ssible salary that is a function
of the size of the school building. The larger the square
f oot age of the school building the higher the maxi num perm ssible
salary (or MPR) (J.A 135). To determ ne the applicable salary
rate, the GCity's school board uses the enployee's first date of
service, either provisional or permanent (J.A 136). A
col l ective bargai ni ng agreenent establishes guidelines on
eligibility to work in buildings of specific sizes based on the

enpl oyee' s permanent seniority. The guidelines are as foll ows

(J. A 136):
Years of
Enpl oynent Bui | ding Si ze
Cust odi ans 1-5 0 sq. ft. - 50,000 sqg. ft.
6- 10 51,000 sq. ft. - 75 ,000 sq. ft.
11 or nore 76,000 sg. ft. - 82,000 sq. ft.
Cust odi an
Engi neers 1-6 76,000 sg. ft. - 100,000 sqg. ft.
6- 10 101,000 sq. ft. - 130,000 sq. ft.
11-15 131,000 sq. ft. - 200,000 sq. ft

16 or nore over 201, 000 sd. f eet
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As of 1999, the maxi mum perm ssible salaries for school

cust odi ans and custodi an engi neers were as follows (J.A 136):

Si ze of School Maxi mum Perni ssible Sal ary
50, 000 sq. ft $59, 408
75,000 sqg. ft $62, 224
82,000 sq. ft. $62, 806
100, 000 sq. ft $65, 079
130, 000 sq. ft. $68, 851
200, 000 sqg. ft. $75, 701
over 276,000 sqg. ft. $82, 371

Under a coll ective bargaining agreenent, enployee salaries are

restricted in the first five years of enploynent as follows (J.A

136):
Time in service Salary rate
Starting rate 70% of MPR
After 1 year 75% of MPR
After 2 years 80% of MPR
After 3 years 85% of MPR
After 4 years 90% of MPR
After 5 years 100% of MPR

The two categories of custodi ans and custodi an engi neers are
“provisional” and “permanent,” and the process for hiring and
terms of enploynent in these categories are different. The City
adm nisters civil service examnations to fill positions for
per manent custodi ans and custodi an engi neers (J. A 373). Persons
who pass the civil service exam nation are placed on an
eligibility list for open positions (J.A 373-374). \Wen persons
are selected fromthe eligibility list to proceed to |ater steps
in the hiring process, they are assigned seniority rankings based
on the date of hire (J.A 374). \Wen positions becone avail abl e,
applicants are further screened for avail able positions. The

experience and licensing of applicants are rated and assessed,
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and they are interviewed by a commttee consisting of individuals
fromthe school board s Departnment of Human Resources, Ofice of
t he Chief Executive of the Division of School Facilities, and a
techni cal representative (J.A 157).

Once applicants are hired for permanent positions, seniority
anong cust odi ans and cust odi an engi neers det erm nes school
assignments based on the City's rating and transfer plan, which
was devel oped in 1960 pursuant to a coll ective bargaining
agreenent between the City's school board and the | ocal union
(J.A 158). Under the ratings and transfer plan, custodi ans and
cust odi an engi neers conpete for building assignnents based on
seniority and performance ratings (J.A 137). Permanent
enpl oyees who are interested in working for particular schools
may bid for transfer to schools that appear on the school board's
periodic “transfer list” (J.A 137, 159). Were nore than one
enpl oyee within the sanme five-year seniority band bids to
transfer to a school, the enployee's performance rating as
prepared by the enpl oyee's school principal will be the first
determ nant for selection (J.A 137, 159). Enpl oyees whose
average performance ratings over the last four rating periods are
wi thin 0.25 of each other, are considered equivalent (J.A 137).
Anmong enpl oyees with equivalent ratings, seniority becones the
deciding factor in awarding the position (J. A 137). The nanes
of the top five bidders for a transfer are submtted to the
communi ty superintendent and | ocal school boards (J.A 159). The

first ranked bi dder receives the transfer unl ess these school
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officials object (J.A 159). Once a pernanent enployee is
assigned to a school on the transfer list, that person may not be
di spl aced on the basis of seniority (J.A 159).

The process for hiring provisional custodians and custodi an
engi neers is also admnistered by the City's school board, but
does not require passing a civil service exam nation. The school
board advertises and receives unsolicited applications for these
provi si onal positions (J.A 156). The school board reviews
applications to determ ne which individuals nmeet the m nimum
qgqualifications for these positions (J.A 156). |In 1995, the
school board created an interview ng comrttee consisting of
school board officials to interview applicants and nake hiring
reconmmendations to the school board's director of plant
operations (J.A 157).

When provisional custodi ans and custodi an engi neers are
hired, they receive the same orientation and training as
per manent enpl oyees (J. A 157). The process for evaluating the
performance of provisional enployees is the sane as for permnent
enpl oyees (J. A 157-158).

Unl i ke permanent custodi ans and custodi an engi neers who can
bid to work at | arger schools that pay higher salaries,
provi si onal enpl oyees are assigned to schools based on the needs
of the school system (J.A 158). Placenents of provisional
enpl oyees are acconplished to ensure that vacancies in school
buil dings are filled when there is no permanent hiring |ist

avai l abl e or when privatization is in process (J.A 158).
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Because provi sional enpl oyees do not have civil service or
seniority rights, they can be termnated i mediately if school
officials are not satisfied with their performance (J. A 158).
Provi si onal enpl oyees al so may be replaced or transferred
unwi I lingly and cannot participate in the seniority system (J. A
158) .
C. Mgistrate Judge's Menorandum Opinion And O der

On February 9, 2000, the magistrate judge entered an order
approving the settlenment agreenent and denyi ng proposed

intervenors' notion to intervene. United States v. New York Gty

Bd. of Educ., 85 F. Supp. 2d 130 (E.D.N. Y. 2000). Relying on the

City's adm ssions and expert data and statistical analyses, the
magi strate judge determned that the United States nade a prinma
faci e showi ng of disparate inpact on both the testing and
recruitnment clains. The magistrate judge further found that the
terms of the agreenment were fair and rejected the objections to
t he agreenent.

1. Adverse Inpact In Testing And Recruitment

a. Testing claim The nmagistrate judge stated that a

prime facie showi ng of disparate inpact on the testing claimcan
be shown by a statistically significant disparity between the
representation of the protected group taking the test and the
representation of that group passing the test (J.A 381).

Di sparate inpact can be established by applying the 80%rule or
the chi-square test. Under the 80%rule, the disparate inpact of

a test is showmn where the pass rate for mnority test-takers is
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| ess than 80% of the pass rate for white test-takers (J.A 382).
The 80% rule is derived fromthe Uniform Quidelines on Enpl oyee
Sel ection Procedures, 44 Fed. Reg. 11,999 (1979), which are the
principles created by several federal agencies to govern anal ysis
of disparate inpact clainms. The chi-square test is a statistical
measur enent for evaluating the disparity between the expected
out cone and the observed frequency of a certain outconme (J. A
383). Wiile certain deviations occur as a matter of chance, at
sonme point a discrepancy is so large that it is no |onger
expected to occur as a result of chance al one, and the
di fferences becone “statistically significant” for purposes of
di sparate inpact analysis (J.A 383). The nagistrate judge
observed that “a disparity of two or three standard devi ations or
nore generally is sufficient to establish a prim facie case of
di scrimnation” (J.A 388-389, citing Castaneda v. Partida, 430
U S. 482, 496 n.17 (1997)).

i) Examination No. 5040. This exam nation was

adm nistered in 1985 to 2,013 persons applying for school
custodi an positions. The overall pass rate was 44.8% The pass
rate was 58.1% for white test-takers, 14.1%for bl ack test-
takers, and 27.7% for Hispanic test-takers (J.A 382). @Gven

t hese pass rate percentages, the pass rate for black test-takers
was 24.2% of the pass-rate for whites, and the pass rate for

Hi spani c test-takers was 47. 7% of the rate for whites. The

magi strate judge found that Exam nation No. 5040 had a di sparate

i mpact on bl acks and Hi spani cs because their pass rates were |ess
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than 80% of the pass rate for whites (J. A 382). Applying the
chi-square test, the magistrate judge found that disparity in the
pass rates between white and bl ack test-takers was 13.85 standard
devi ati ons, and between white and Hi spanic test-takers was 8. 09
standard deviations (J.A 383-384). The magistrate judge found
that these disparities are statistically significant at the .05

|l evel (J.A 383-384).

ii) Examination No. 8206. This exam nation was

adm nistered in 1989 to 455 persons applying for positions as
custodi an engi neers. The overall pass rate was 81.1% The pass
rate was 85.1% for whites, 50% for blacks, and 71.1%for

Hi spanics (J. A 328). Gven these pass rate percentages, the
pass rate for black test-takers was 58. 7% of the pass rate for
whites. The magistrate judge found that Exam nation No. 8206 had
a disparate inpact on bl acks because their pass rate was |ess
than 80% of the pass rate for whites (J. A 384). Applying the
chi-square test, the magistrate judge found that the disparity in
pass rates between white and bl ack test-takers was 5. 14 standard
devi ations, and between white and Hi spanic test-takers was 2.15
standard deviations (J.A 384). The magistrate judge determ ned
that these disparities are statistically significant at the .05
level (J.A 384).

iii) Exam nation No. 1074. This exam nation was

adm nistered in 1993 to 1,448 persons applying for positions as
school custodians. The overall pass rate was 50.2% The pass

rate was 61. 7% for white test-takers, 14.4% for black test-
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takers, and 30.8% for Hispanic test-takers (J.A 382). @Gven

t hese pass rate percentages, the pass rate for black test-takers
was 23.3% of the pass rate for whites, and the pass rate for

Hi spanic test-takers was 49.9% of the pass rate for whites. The
magi strate judge found that Exami nation No. 1074 had a di sparate
i mpact on bl acks and Hi spani cs because their pass rates were |ess
than 80% of the pass rate for whites (J. A 384). Applying the
chi -square test, the magistrate judge found that the disparity in
pass rates between white and bl ack test-takers was 12.51 standard
devi ations, and between white and Hi spanic test-takers was 8. 06
standard deviations (J.A 384). The magistrate judge found that
these disparities are statistically significant at the .05 | evel
(J. A 384).

The magi strate judge held that the “wi de disparities between
the pass rates of white test-takers on the one hand, and bl ack
and Hi spanic test-takers on the other, are sufficient to
establish a prinme facie show ng of adverse inpact” (J.A 384).
The magi strate judge found that there was “no di spute that the
disparities in testing have created a condition which can serve
as a proper basis for the creation of race-conscious renedies”
(J.A 835 (internal quotations omtted)).

b. Recruitnent d aim

The magi strate judge stated that “a prim facie show ng of
discrimnation on a recruitnment claim|[can be shown] by
denonstrating a gross disparity between the representation of the

protected group in the relevant | abor nmarket and the
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representation of that group in the total nunber of applicants
for the position at issue” (J.A 385). The nmagistrate judge used
the follow ng | abor force and applicant data for each of the

chal | enged exanmi nations (J. A 386-388):

Exam 5040
Estimated Expected Number of || Actual Number of Difference Between
Representation in Minority or Female | Minority or Female Z-Statistic
] - Expected and Actual

Labor Pool Applicants Applicants
Blacks 24.9% 439 341 98 5.41
Qualified Blacks 23.8% 231 97 134 10.10
Hispanics 24.9% 439 218 221 12.16
Qualified Hispanics 22.5% 218 101 117 9.00
Asians 3.2% 56 15 41 5.61
Qualified Asians 3.3% 32 7 25 4.46
Females 15.9% 289 89 200 12.81
Qualified Females 12.2% 119 37 82 8.02

Exam 8026
Estimated Expected Number of | Actual Number of Difference Between
Representation in Minority or Female | Minority or Female Z-Statistic
. . Expected and Actual

Labor Pool Applicants Applicants
Blacks 22.1% 91 41 50 5.94
Qualified Blacks 22.2% 71 29 42 5.64
Hispanics 17.6% 73 42 31 3.95
Qualified Hispanics 17.6% 56 29 27 4.00
Asians 4.9% 20 8 12 2.76
Qualified Asians 4.9% 16 5 11 2.77
Females 9.4% 40 4 36 6.01
Qualified Females 9.4% 32 3 29 5.35
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Exam 1074
Estimated Expected Number of | Actual Number of Difference Between
Representaion in Minority or Female | Minority or Female Z-Statistic
. . Expected and Actual

Labor Pool Applicants Applicants
Blacks 21.4% 300 215 85 5.54
Qualified Blacks 19.7% 165 63 102 8.89
Hispanics 23.1% 324 203 121 7.66
Qualified Hispanics 19.7% 165 96 69 6.03
Asians 6.0% 84 25 59 6.65
Qualified Asians 6.0% 53 14 39 5.53
Females 14.7% 209 71 138 10.34
Qualified Females 12.0% 102 30 72 7.62

Rel ying on the report of an expert |abor econom st, the

magi strate judge observed that a “Z-statistic of 1.96 or higher

i ndicates that the probability of finding a difference this |arge
or larger is five percent or smaller” (J.A 386). The magistrate
judge stated that “[w hen the Z-statistic is 1.96 or nore, * * *
[the difference is] 'statistically significant' * * * [and not
due] to chance alone” (J.A 386). The magistrate judge stated
that “[t]he higher the Z-statistic, the snmaller the probability
that the difference is due to chance al one and, correspondingly,
the larger the probability that the difference represents a
systematic difference in the rates at which different groups
apply” (J.A 386). Based on the expert data that rendered a
Z-statistic greater than 1.96 for blacks, H spanics, Asians, and
wonen for each exam nation (pp. 15-16, supra), the magistrate

judge found that “the disparities between the expected nunber of
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applicants for the identified groups and the actual observed
nunber * * * jndicat[e] significant adverse inpact” (J.A 389).

2. Fai rness O The Agreenent

After finding that the United States nade a prima facie
show ng of adverse inpact in testing and recruitnent, the
magi strate judge assessed the overall fairness of the settl enent
agreenent (J.A 389). The nmgistrate judge found that the
parties' agreenent “avoided the need for a conpl ex, expensive,

and lengthy trial,” and was reached “at an advanced stage in the
litigation, follow ng the conpletion of extensive fact and expert
di scovery in the testing claimand substantial discovery
regarding the recruitnment clainm (J.A 390). The magistrate

j udge observed that a central purpose of Title VII is to “make

[ persons] * * * whole for injuries suffered on account of

unl awf ul enpl oynment discrimnation” (J.A 390). The nmgistrate
judge held that the relief afforded the 54 offerees is “narrowy
tailored” since only “persons who are qualified for the positions
of [c]ustodian and [c]ustodian [e]ngineer will receive renedial
relief, and no current permanent enployee will be displaced”

(J. A 392). The mmgistrate judge also held that the nunber of
victinms entitled to relief “is quite small in conparison with the
nunber of individuals who may have been afforded relief had this
matter proceeded to final adjudication” (J.A 392). The

magi strate judge stated that the settlenent agreenent “does not

est abli sh any permanent nunerical requirenents or quotas” and

that the Gty “will be required to recruit mnority and femal e
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candi dates actively and to hire on a non-discrimnatory basis,
but will not be required to achieve or nmaintain any specific
percentage of mnorities or wormen in the rel evant workforce”
(J.A 392). The court concluded that “all of these factors weigh
in favor of approving the Agreenent” (J.A 390).

3. bjections To The Agreenent

The magi strate judge next eval uated the objections to the
agreenent submtted by permanent enpl oyees who all eged that the
retroactive seniority relief would adversely affect their
relative seniority rights. The magistrate judge relied on a
report prepared by the United States' statistical expert, Dr.
Bernard Siskin, Ph.D. (J.A 394). Dr. Siskin “perforned a
statistical analysis to estimate the historic effect that
relative seniority has had on the current group of [c]ustodians
and [c]ustodian [e]ngineers” (J.A 394). Based on the expert's
anal ysis, the magistrate judge found that for custodians,
“relative rank is not statistically significant for any seniority
group, which nmeans that greater relative seniority within a
seniority group does not necessarily translate into greater
earnings” (J.A 396). The nmagistrate judge observed that while
seniority may affect a custodian's placenent, other factors such
as “performance ratings or non-econonic preferences, outweigh the
effect of seniority” (J.A 396). Based on these statistical

findings, the magi strate judge found that current permanent
custodians will not, on average, suffer any |oss of earnings as a

result of granting retroactive seniority' to the [o]fferees”
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(J. A 396).
Proposed intervenors work for the Gty as provisional
custodi an engineers. Relying on the expert's report, the
magi strate judge found that for custodian engineers, “relative
rank has no statistically significant effect on salary for the

first three seniority groups,” but that there is a “statistically
significant relationship between relative seniority and sal ary
for [cl]ustodian [e]ngineers with 16 or nore years of experience”
(J.A 396-397). The magistrate judge found, however, that “the
Agreenent does not give any of the [o]fferees sufficient
retroactive seniority for inclusion within that seniority group
right now,” thus the ternms of the settlenent agreenent woul d not
cause any | oss of earnings for custodian engineers in the highest
seniority group (J.A 397). The magistrate judge al so found that
the earnings |loss for permanent custodi an engineers that wll
result fromthe award of retroactive seniority to the custodi an
engi neer offerees will be relatively nodest. The magistrate
judge stated that “[o]nly approximately two percent of al

current [c]Justodian [e]ngineers will experience a total |oss of
nore than $5,000 fromnow until they retire, and those are the
enpl oyees with the least seniority” (J.A 398). The magistrate
judge found further that under the agreenent “no incunbents wll
be di scharged or displaced fromtheir current school assignnents”
(J. A 398-399). Based on these findings, the nagistrate judge
concluded that the “inpact of [the] relief on the incunbent

[ c]ustodians and [c]ustodian [e]ngineers will be m ninmal and
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di spersed” (J.A 401).

The magi strate judge denied the objections raised by 54
i ndi viduals who are on eligibility Iists from custodi an
exam nation nunber 1074 given in 1993, and the custodi an engi neer
exam nati on nunber 7004 given nore recently in 1997 (J. A 403-
404). The magi strate judge held that because these individuals
are on eligibility lists, they “do not possess a legally
protectable interest” in the nere expectation of an appoi nt nment
in the future, and stated that the court “is not required to
consider the interests of those who |ack a |l egal basis for their
clainms” (J.A 403-404).

The magi strate judge al so addressed various clains by other
objectors that the renedies in the agreenment are “unduly narrow’
(J.A 404). The mmgistrate judge determ ned that the “proposed
remedi es are 'substantially related" to elimnating the disparate
i npact of the challenged hiring practices” (J.A 405). The
magi strate judge deni ed requests by objectors that the renmedy be
expanded to include additional individuals (J.A 405-407).

4. Mbtion To | ntervene

The magi strate judge denied the notion to intervene, finding
t hat proposed intervenors failed to denonstrate an interest that
woul d be affected by the award of retroactive seniority to the 54
offerees (J. A 409). The magistrate judge held that proposed
i ntervenors had no cognizable interest in their seniority
ranki ngs because, as provisional custodian engi neers on an

eligibility list, the proposed intervenors have no “vested
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property right in a particular position or appointnent” (J.A
409-410). The magistrate judge further determ ned that even if
proposed intervenors could assert a cognizable interest in their
seniority rights, “that interest would be renpte and specul ative”
because it would “require a confluence of nultiple, independent
contingencies for any of the proposed intervenors to be denied a
transfer due to the grant of retroactive seniority to the
[o]fferees” (J.A 411). Because of the various contingencies
that would need to occur for a proposed intervenor to be denied a
transfer as a direct result of the grant of retroactive seniority
to the offerees, the nagistrate judge held that the interest
cl ai med by proposed intervenors “is not the type of 'direct,
substantial, and legally protectable' interest contenplated by
Rule 24(a)(2)” (J.A 412).
STANDARDS OF REVI EW
The magi strate judge's denial of the notion to intervene

shoul d be revi ewed for abuse of discretion. New Yor k News, |nc.

v. Kheel, 972 F.2d 482, 485 (2d Cr. 1992); United States v.

Hooker Chens. & Plastics Corp., 749 F.2d 968, 990-991 (2d G

1984) (“[T]he great variety of factual circunstances in which
i ntervention notions nmust be decided * * * support an abuse of
di scretion standard of review. ”). The magistrate judge's | egal

concl usi ons should be reviewed de novo and its findings of fact

for clear error. Goosby v. Town Bd., 180 F.3d 476, 492 (2d G

1999), cert. denied, 120 S. C. 982 (2000).
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SUMVARY OF ARGUMENT

The magi strate judge did not abuse his discretion in denying
the notion for intervention. 1In a detailed opinion, the
magi strate judge found that proposed intervenors could not assert
sufficient interest in the retroactive seniority provision that
woul d warrant intervention under Rule 24(a)(2). Specifically,
proposed intervenors failed to show a “direct, substantial, and
legally protectable interest” in their seniority rankings that
woul d be adversely affected by awardi ng retroactive seniority to
54 identified offerees. The nagistrate judge found that the
i kelihood that any of the three proposed intervenors would be
adversely affected by the award of retroactive seniority status
to one of the 54 offerees is so “renote” and “contingent” on
nunmer ous i ndependent eventualities that proposed intervenors
interests are not sufficient to satisfy the standards for
i ntervention.

Recogni zing that they may not satisfy the standards for
intervention under Rule 24(a)(2), proposed intervenors argue that
they, in any event, are entitled to appeal the nmerits of the
magi strate judge's order approving the retroactive seniority
provi sion as nonparties with an “affected interest” in the final
judgnent. Proposed intervenors, however, fail to show how their
“affected interest” as nonparties is any different fromthe
i nterests denonstrated under Rule 24(a)(2). |ndeed, because
proposed intervenors failed to show sufficient interest under

Rul e 24(a)(2), they are foreclosed frombringing a nonparty
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appeal of the magistrate judge's order.

Finally, even if this Court determ nes that the magi strate
judge erred in denying intervention or that proposed intervenors
have standing to bring a nonparty appeal, and addresses the
nmerits of their claim the retroactive seniority provision is
constitutional because it is narrowy tailored to serve the
City's conpelling governnental interest in renmedying the adverse
effects caused by its civil service exam nations and recruitnent
practi ces.

ARGUVMENT
I

THE MAG STRATE JUDGE PROPERLY DENI ED THE MOTI ON TO | NTERVENE
AS OF RIGHT UNDER FED. R CIV. P. 24(a)(2)

Proposed intervenors sought intervention as a matter of
ri ght under Federal Rule of G vil Procedure 24(a)(2). Rule 24
provi des:

(a) Intervention of Right. Upon tinmely application
anyone shall be permtted to intervene in an action:

* * * (2) when the applicant clainms an interest
relating to the property or transaction which is the
subj ect of the action and the applicant is so situated
that the disposition of the action nay as a practical
matter inpair or inpede the applicant's ability to
protect that interest, unless the applicant's interest
I s adequately represented by existing parties.

To intervene as of right, proposed intervenors nust show.

(1) that the application is “tinmely”; (2) that they have an

“Iinterest in the action”; (3) that their ability to protect that

Interest “may be inpaired by the disposition of the action”; and

(4) that the applicant's interest “is not protected adequately by
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the parties to the action.” New York News, Inc. v. Kheel, 972

F.2d 482, 485 (2d Gr. 1992). *“Failure to satisfy any of these
requirenents is sufficient grounds to deny the application.”

I bid.; see also United States v. New York, 820 F.2d 554, 556 (2d

Cr. 1987). The magistrate judge acted well within his
di scretion in denying the notion to intervene.

Under Rule 24(a)(2), proposed intervenors nust denonstrate a
cogni zable interest in the subject matter of the action to
warrant intervention. That denonstrated interest nust be

“direct, substantial, and legally protectable” (Washington El ec.

v. Massachusetts Mun. \Wolesale Elec., 922 F.2d 92, 97 (2d Cr

1990); see al so Donaldson v. United States, 400 U S. 517, 531

(1971)), “as opposed to renote or contingent” (Restor-A-Dent v.

Certified Alloy Prods., Inc., 725 F.2d 871, 874 (2d Gr. 1984)).

An interest that is “contingent upon the occurrence of a sequence
of events before it becomes colorable,” will not satisfy the

rule. Washington Elec., 922 F.2d at 97. For vari ous reasons,

proposed intervenors fail to show a | egally cogni zabl e interest
warranting intervention under Rule 24(a)(2).

1. In their conplaint in intervention, proposed intervenors
asserted that their interest in the case was based on the
potential adverse effect that the retroactive seniority provision
of the settlenment agreenent could have on their own seniority
rankings (J.A. 109; see also R 129 (Proposed Intervenors' Brief
In Support OF Mdtion To Intervene at 6-9)). Specifically,

proposed intervenors all eged that
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[a]t | east sonme of the retroactive seniority dates proposed

to be awarded to the “Oferees” are ahead of the dates

presently enjoyed by plaintiffs/intervenors. To the extent

that occurs, retroactive seniority dates awarded under the

Settl ement Agreenent will damage plaintiffs/intervenors by

del ayi ng or preventing their pronotion to nore senior, and

hi gher paying, positions as Custodi ans/ Custodi an Engi neers.
(J.A 109). The proposed intervenors simlarly assert in their
brief (Br. 51) that they should be granted intervention based on
their interests in the ratings transfer system

“The inquiry into the substantiality of the clained interest
[under Rule 24(a)(2)] is necessarily fact specific.” Mchigan
AFL-CIOv. Mller, 103 F.3d 1240, 1245 (6th Cr. 1997); see also

United States v. Hooker Chens. & Plastics Corp., 749 F.2d 968,

990-991 (2d Gr. 1984); Gutter v. Bollinger, 188 F.3d 394, 398

(6th Cir. 1999). The nmmgistrate judge in this case found facts
showi ng that proposed intervenors' interest was “renote and
specul ative.” Because of the process by which custodi ans and
cust odi an engi neers conpete for transfers to | arger, higher-
payi ng school facilities, various independent events would have
to occur for proposed intervenors to be denied a transfer as a
direct result of the retroactive seniority awarded to one of the
54 offerees. The magistrate judge found that, as an initial
matter, “out of the hundreds of other [c]ustodians, including the
hundr eds who al ready have hi gher seniority than the proposed

i ntervenors,” one of the “[o]fferees would have to request a
transfer to the sanme school as the proposed intervenor”

(J.A 411). The mmgistrate judge found further that to qualify

for a transfer to the sane school, the offeree and proposed
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i ntervenor would need to “have the sane job title * * * (i.e., a
[ c]ustodi an [ e] ngi neer cannot bid on a school slated for a
[c]ustodian, or vice versa)” (J.A 411). The nmagistrate judge
al so found that the likelihood that a proposed intervenor would
be denied a transfer as a direct result of the award of
retroactive seniority to an offeree is further dim nished once
t he proposed intervenors, who are currently working
provi si onal |y, becone permanent custodi an engi neers, since there
are only 12 offerees working as provisional custodi an engi neers
(J. A 411).

The magi strate judge found that the next contingency that
woul d need to occur is that the “performance ratings of the
[o]fferee and the proposed intervenor would have to be within .25
poi nts of each other” (J.A 411). The magistrate judge observed
that “[i]f the proposed intervenor has a higher ranking, then he
wll outrank the [o]fferee, regardless of seniority, [and]
[c]orrespondingly, if the [o]fferee has a higher rating, then it
will be that rating, and not his or her relative seniority, that
will place the [o]fferee ahead of the proposed intervenor in the
conpetition for that school” (J.A 411).

The magi strate judge found that the final contingency that
woul d need to occur is that the “[o]fferee and proposed
i ntervenor woul d have to occupy positions 1 and 2 on the transfer
list for that school, [such that] [i]f they are, for exanple,
nunbers 2 and 3 and soneone else is nunber 1 and receives the

transfer, then it will be that person and not the [o]fferee who
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prevented the proposed intervenor fromgetting the assignnment”
(J.A 412). The magistrate judge found that “if they are nunbers
1 and 3 and the [o]fferee gets the transfer, then the [o]fferee
has not necessarily deprived the proposed intervenor of that
assi gnment, since the nunber 2 bidder would nost |ikely have
recei ved the assignnent otherwi se” (J.A 412). Because it was
unlikely that any of the three proposed intervenors would be
directly adversely affected by the retroactive seniority awarded
to one of the 54 offerees, the district court determ ned that
their interest was “not the type of «irect, substantial and
|l egally protectable interest’ contenplated by Rule 24(a)(2)”
(J.A 412). See, e.q., New York, 820 F.2d 554 (applicant who had

been deni ed admi ssion to state police acadeny as a result of
i mposition of court-ordered mnority hiring system and who was
i neligible for acadeny adm ssion regardl ess of court's order due
to his age, did not have a sufficiently cognizable | egal interest
that would satisfy criteria for intervention).

2. Second, proposed intervenors cannot claiman interest
warranting intervention because, as provisional custodian
engi neers, state |aw precludes them from having a vested interest
i n permanent custodi an engi neer positions. Under New York law, a
“probationary enpl oyee, unlike a pernmanent enployee, has no
property rights in his position and may be |lawfully discharged
wi t hout a hearing and without any stated specific reason.”

Meyers v. Gty of N Y., 208 A D.2d 258, 262 (App. Div. 1995).

Moreover, a person on an eligibility list for a permnent
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position “does not possess 'any mandated right to appoi ntment or

any other legally protectible interest.'” Kirkland v. New York

State Dep't of Correctional Servs., 711 F.2d 1117, 1134 (2d Cr

1983) (quoting Cassidy v. Municipal Gv. Serv. Commin, 337 N E 2d

752 (N. Y. 1975)), cert. denied, 465 U S. 1005 (1984).

3. Proposed intervenors also |ack an economic interest in
the retroactive seniority provision because, as the nmagistrate
j udge found, for custodian engineers seniority has no
statistically significant effect on salary except in the upper
seniority ranks (i.e., anmong custodi an engi neers with nore than
16 years of service) (J.A 396; see also J. A 139 (Decl aration of
Dr. Siskin)). Should proposed intervenors, who are enpl oyed as
provi si onal custodi an engi neers, becone permanent, their salaries
will not be significantly affected at the lower seniority |evel.
Moreover, there are only 12 of ferees who work as provi sional
custodi an engineers and will receive retroactive seniority
status, but the agreenent does not give any of these offerees
sufficient seniority for inclusion in the upper seniority group
(J.A 397).

4. Proposed intervenors al so assert (Br. 26, 57) that they
will be harnmed by the grant of pronmption (i.e., permanent status)
to the offerees. Proposed intervenors worked as pernmanent
custodians in the past (J.A 96, 99, 101, 104), but are now
enpl oyed as provisional custodian engineers (J.A 186). To the
extent that proposed intervenors can assert a sufficient interest

in the grant of permanent status to the offerees, it nust be
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limted to the grant of permanent status to custodi an engi neers,
and not to custodians. At the fairness hearing, counsel for
proposed intervenors essentially conceded (J.A 186-187) that
t hey woul d not be affected by the grant of permanent status to
the custodian of ferees. Thus they waived any right to make that
argunment on appeal. Furthernore, proposed intervenors have no
interest that is affected by the award of permanent status to the
custodi an of ferees, and thus cannot intervene in this case on
that basis.?

5. Finally, United States v. Gty of Hialeah, 140 F.3d 968

(11th Gr. 1998), which proposed intervenors cite (Br. 46-47) in
support of their contention that the retroactive seniority
provision will affect their job benefits, is factually

di stinguishable. In Gty of Hi aleah, the court of appeals

affirmed the district court's findings that race-conscious,
retroactive conpetitive seniority agreed to by the City, pursuant
to the settlenment of a Title VII lawsuit affecting the City's
police and fire departnents, would severely inpact “a w de range
of contractual rights that existing collective bargaining
agreenments clearly guarantee incunbent enployees.” 1d. at 981.

The court of appeals in Gty of Hialeah found that numnerous

benefits were “accrue[d] strictly according to seniority,”

including 1) selecting firefighters for nandatory overtine; 2)

Z  Furthernore, proposed intervenors may be foreclosed from

claimng (Br. 26) that they were injured by the grant of
retroactive seniority to wonen since they never asserted this
claimin their conplaint. WIson v. Fairchild Republic Co., 143
F.3d 733, 738 (2d Cir. 1998).
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selecting firefighters for certain positions in the fire
departnent, including appointnent to the hazardous materials
team and 3) pronoting individuals within the police departnent.
Id. at 981-982. The court of appeals also affirned the district
court's findings that seniority had a “substantial and often
deci sive inpact” on other areas of police and firefighter
enpl oynment, including days off, vacation tine, and shift

preference. |1d. at 982. However, unlike in Gty of Hialeah, the

magi strate judge, relying on expert evidence and statistical
data, found that seniority had a limted effect on determ ning
salaries (see pp. 18-19, supra), and that it was highly unlikely
that the award of retroactive seniority status to 54 identified
of ferees woul d have any affect on the ability of any of the three
proposed intervenors to obtain a transfer to another school (see
pp. 26-27, supra). In viewof these facts, the magi strate judge
did not abuse its discretion in finding that proposed intervenors
failed to denonstrate sufficient interest in the retroactive
seniority provision to warrant intervention.
I
PROPOSED | NTERVENCRS DO NOT HAVE STANDI NG TO
CHALLENGE THE CONSTI TUTI ONALI TY OF THE
RETROACTI VE SENI ORI TY PROVI SI ON OF THE SETTLEMENT AGREENMENT
Because proposed intervenors do not satisfy the standard for

i ntervention under Rule 24(a)(2), they lack standing to challenge
the constitutionality of the settlenent agreenment. It is well

settled that one who is not a party to a |awsuit, or has not

properly becone a party, has no right to appeal a judgnent



-31-
entered in that suit. Mrino v. Otiz, 484 U S. 301, 304 (1988);

Karcher v. May, 484 U S. 72 (1987); United States v.

International Bhd. of Teansters, 931 F.2d 177, 183 (2d Cr

1991); Edwards v. Gty of Houston, 78 F.3d 983, 993 (5th Cr

1996). If a nonparty wants to have that right, “he should
intervene in the district court * * * since an intervenor has the
rights of a party * * * including the right to appeal.” 1n re

Brand Nane Prescription Drugs Antitrust Litig., 115 F.3d 456 (7th

Cr. 1997). *“If the district court denies the notion to
i ntervene, the di sappointed novant can appeal that denial.”
lbid.

There is an exception to this general rule where a nonparty
has an “interest that is affected by the trial court's judgnent.”
Kaplan v. Rand, 192 F.3d 60, 67 (2d GCr. 1999); Teansters, 931
F.2d at 183; cf. Marino, 484 U. S. at 301 (“the court of appeals
suggested that there may be exceptions to this general rule,
primarily 'when the nonparty has an interest that is affected by
the trial court's judgnment' * * * [but] [wl e think the better
practice is for such a nonparty to seek intervention for purposes
of appeal; denials of such notions are, of course, appeal able”).

Because proposed intervenors were denied | eave to intervene
for failure to show sufficient interest in the case, and thus
never obtained the status of party litigants in the suit, their
appeal is limted to the denial of their notion to intervene.

See, e.qg., Edwards, 78 F.3d at 993 (woul d-be intervenors who were

denied | eave to intervene and never obtained status of party
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litigants could not seek review of final judgnent approving
consent decree).

1. Proposed intervenors rely (Br. 24-27) on Kaplan, supra,

in arguing that despite their failure to denonstrate an interest
in the retroactive seniority provision to warrant intervention
under Rule 24(a)(2), they are nonetheless entitled to appeal as
nonparties the district court's judgnent approving that aspect of
the settlenent agreenent. The Kaplan case, however, is factually
di stingui shabl e and cannot be relied on as the basis for
overturning the magi strate judge's order

Kapl an i nvol ved a stockhol ders derivative action that was
brought against the officers and directors of a |large, publicly-
traded conpany, alleging that these defendants were responsible
for financial |osses and other detrinments as a result of illegal
di scrim natory enpl oynent practices. Over stockhol der
objections, the district court approved a settlenent agreenent
that required the conpany to pay counsel for plaintiffs
$1 million in legal fees and make reports available to stock-
hol ders. One st ockhol der objector appeal ed.

This Court held in Kaplan that a sharehol der who had not
been a party to a derivative action against the conpany in
district court, and never noved to intervene, had standing to
appeal the award of attorneys fees because he had an “affected
interest” in the judgnent. 192 F.3d at 67. The Court found
that, as a general matter, a sharehol der “who objects to the

paynent of a fee fromcorporate funds in conpensation of



- 33-

attorneys who have brought a derivative action on behalf of the
corporation has an interest that is affected by the judgnent
directing paynent of the fee.” |bid. The Court found that the
stockhol der had an “affected interest” in the paynent of
attorneys fees because “al though counsel for plaintiffs have
obt ai ned the assurance of counsel for [the conpany] that the
[ conpany' s] insurance prem uns were not increased as a result of
t he proposed settl enent when the insurance policy was renewed
* * * the corporation's prem umm ght well have been reduced upon
renewal but for the proposed settlenent.” 1d. at 68. The Court
found that the “substantial paynent ordered * * * may call for
i ncreased premuns in the years to cone.” |bid. The Court also
not ed an underlying concern of collusion, stating that “in
seeki ng approval of their settlenent proposal, plaintiffs
attorneys' and defendants' interests coal esce and nmutual interest
may result in nutual indulgence,” and that a “district court may
overl ook a 'mutual indulgence."” |[d. at 67. The Court concl uded
that “[t]hese possibilities, and the di scouragenent of attorneys
frominstituting future lawsuits of this type against [the
conpany], give [the stockholder] an affected interest in the fee
order in this case.” |d. at 68.

Unl i ke the stockhol der in Kaplan, who was able to show an
I nterest affected by the judgnent, proposed intervenors cannot
denonstrate such an interest here. There is no case |aw that

suggests the showi ng of “affected interest” as a nonparty is any

different fromshowing a “significant, direct and |legal interest”
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required to intervene under Rule 24(a)(2). The magistrate judge
in this case properly assessed proposed intervenors' affected
interest in the retroactive seniority provision of the settl enment
agreenent when he denied the notion for intervention. The
magi strate judge held that the |ikelihood that the retroactive
seniority awarded to the 54 offereees would interfere with a
transfer request by one of the three proposed intervenors was
“renote and specul ative,” and that too many i ndependent
contingenci es would have to occur for any of the proposed
intervenors to be denied a transfer on that basis (J. A 411-412;
see pp. 26-27, supra). Furthernore, there is no evidence that
the United States and the City engaged in any form of coll usion.
The magi strate judge's determ nation that proposed intervenors
failed to denonstrate an interest warranting intervention under
Rul e 24(a)(2) thus foreclosed them from having standi ng to appeal
as nonparti es.

Contrary to proposed intervenors' argunent (Br. 28 n.5), the
facts in the present case are anal ogous to those in Hispanic

Society v. New York City Police Departnent, 806 F.2d 1147 (2d

Cr. 1986), where this Court held that white police officers
coul d not appeal froma consent decree settling a Title VII
action against the City police departnent because the white
officers failed to show an interest that was affected by the
district court's judgnent. The white officers in Hi spanic
Soci ety sought to appeal the portion of a settlenment agreenent

that required that the nanmes of black and Hi spanic police
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candi dates, who did not appear on an eligible list for pronotion
to sergeant, be added to the list until the racial and ethnic
conposition of individuals pronoted to that rank was the sanme as
t he conposition of the group of candidates taking the test. 806
F.3d at 1151. Wite officers who were not on the original
eligible list, and who had not sought to intervene in the action,
appeal ed the judgnment approving the settlenment agreenment. This
Court found that the white officers did not have an affected
interest to appeal as nonparties because they “were not on the
original eligible list, * * * [had] no right to pronotion under
state law, and * * * [did] not allege that the exam nation
di scrim nated against them” 1d. at 1152. The Court found
further that “[e]lven if the settlenent were invalidated” the
white officers “would not be entitled to pronotion.” 1lbid.
G ven these facts, this Court held that the white officers could
not appeal fromthe settlenment as nonparties because they failed
to show an interest affected by the judgnment. [d. at 1152.

2. Proposed intervenors also argue (Br. 25-27) that they
are entitled to appeal as nonparties because of their general
interest in equal protection. However, to establish an interest
under Rule 24(a)(2), or as a nonparty, the novant nust show a
“legal interest as distinguished fromthe interests of a general

and indefinite character.” H. L. Hayden Co. v. Sienens Med. Sys.,

Inc., 797 F.2d 85, 88 (2d Cr. 1986). Proposed intervenors nust
show a “tangible threat to a legally cognizable interest.”

Harris v. Pensley, 820 F.2d 592, 601 (3d Cir.), cert. denied,
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484 U. S. 947 (1987). \Where courts of appeals have permtted
nonparties to appeal a final judgnment, the affected interests
shown in the judgnment have been direct and significant. See,

e.q., Teansters, 931 F.2d 177 (union affiliates' asserted

contractual interest in preserving provisions of their
international union constitution with respect to el ection of

of ficers, which was abrogated by a district court order, was
sufficient to confer standing to challenge that decision); Curtis

v. Cty of Des Mdines, 995 F.2d 125 (8th Cr. 1993) (parents

whose daughter had been raped coul d appeal district court order
determning rapist's right to recovery fromofficers who beat
him even though parents had not been parties to that action,
because they had an interest in the proceeds of the rapists
recovery based on the judgnent they had recovered agai nst hinm;

Martin-Trigona v. Shiff, 702 F.2d 380 (2d G r. 1983) (non-party

trustees in bankruptcy proceeding had standing to appeal froma
district court order granting habeas corpus to debtor who had
been inprisoned for civil contenpt, where trustees were real
parties in interest and where stay inposed by trial court made
futile any effort by the trustees to intervene). Unlike the
nonparties in these cases, proposed intervenors fail to show an
affected interest in the district court's judgnment approving the

retroactive seniority provision of the settlenent agreenent.
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11
THE RETROACTI VE SENI ORI TY PROVI SI ON |'S CONSTI TUTI ONAL
__ As argued above, the magistrate judge properly denied the
nmotion to intervene and proposed intervenors do not have standing
to appeal as nonparties. Accordingly, this Court is wthout
jurisdiction to address the issue of the constitutionality of the
retroactive seniority provision raised by proposed intervenors in
their opening brief. Should this Court nonethel ess reach this
issue, it should find that the retroactive seniority provision is
constitutional.
Proposed intervenors argue (Br. 36) that the retroactive
seniority provision does not satisfy strict scrutiny and thus
vi ol ates the Equal Protection C ause of the Fourteenth Amendnent.
Under the Equal Protection Cause, courts nust apply strict
scrutiny to governnment classifications based on race, including
such race-conscious classifications voluntarily inplenented by a

public enployer in a consent decree. Brewer v. Wst |rondequoit

Cent. Sch. Dist., No. 99-7168, 2000 W. 641052 at *6 (2d Cr. My

11, 2000); see also Howard v. MlLucas, 871 F.2d 1000, 1006 (11th
Cr. 1989); Edwards v. Gty of Houston, 37 F.3d 1097, 1112 (5th

Cr. 1994). *“There are two prongs to this examnation. First,
any racial classification nust be justified by a conpelling
governnmental interest. Second, the neans chosen by the State to
effectuate its purpose nust be narrowy tailored to the

achi evenent of that goal.” Wagant v. Jackson Bd. of Educ., 476

U S. 267, 274 (1986) (internal quotations omtted). The City has



- 38-
a conpelling governnental interest in remedying the effects of
t he adverse inpact caused by its civil service exam nations and
recruitnment practices. The retroactive seniority provision is
narrowly tailored to satisfy that conpelling interest.?
A The City Has A Conpelling Interest In Renedying The Adverse

Ef fects Caused By Its Civil Service Exam nations And
Recruitnent Practices

A showi ng of conpelling interest to warrant the use of race-
based renedi al neasures can be satisfied “upon sone show ng of
prior discrimnation by the governnental unit involved.” Wagant,

476 U. S. at 274, citing Hazelwod Sch. Dist. v. United States,

433 U. S. 299 (1977). \Wether race-conscious relief serves a
remedi al purpose with respect to past discrimnation is an

evidentiary issue. Ensley Branch, NAACP v. Seibels, 31 F.3d

1548, 1565 (11th Cr. 1994). The court need not make fornma
findings of discrimnation; rather a “strong basis in evidence”
that the consent decree or voluntary action is needed to renedy

past discrimnation is sufficient. Gty of R chmond v. J. A

Croson Co., 488 U.S. 469, 500 (1989), quoting Wagant, 476 U.S. at
277); see also Peightal v. Metropolitan Dade County, 26 F.3d

¥  Proposed intervenors argue (Br. 45) that the magistrate

judge erred in failing to apply strict scrutiny analysis to the
retroactive seniority provision. Wether the retroactive
seniority provision satisfies strict scrutiny is a |legal question
subj ect to de novo review. Although the magistrate judge did not
purport to apply strict scrutiny, he found that the Gty's
“disparities in testing created a 'condition which can serve as a
proper basis for the creation of race-conscious renedies'” (J.A
385, quoting Kirkland, 520 F.2d at 1129), and that the
retroactive seniority provision is “narromy tailored” (J.A

392). These findings of fact and conclusions of |aw by the

magi strate judge clearly would support a deternmination that the
retroactive seniority provision satisfies strict scrutiny.
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1545, 1553 (11th Cr. 1994). “Appropriate statistical evidence
setting forth a prima facie case of discrimnation is sufficient
to provide a strong basis in evidence to support a public

enpl oyer['s] affirmative action plan.” Aiken v. Cty of Mnphis,

37 F.3d 1155, 1163 (6th G r. 1994); see also Croson, 488 U S. at
501; Hazel wood, 433 U.S. at 307-308. Indeed, showing that a
chal | enged enpl oynent procedure has a disparate inpact is a
sufficiently firmbasis for adopting narrowmy tailored race-
consci ous renedi al nmeasures. Seibels, 31 F.3d at 1565.

_ Inthis case, the need for a race-based renedy was
established by the United States' show ngs that the chall enged
written exam nations had a disparate i npact on bl acks and

Hi spanics, and that the City's practices for recruiting
individuals to apply to take the exam nations had a di sparate
i mpact on bl acks, Hispanics, Asians, and women. A prima facie
showi ng of discrimnation can be established based upon a
statistical analysis. See Hazelwod, 433 U. S. at 307-308;

| nternati onal Bhd. of Teansters v. United States, 431 U S. 324,

339 (1977); @Quardians Ass'n v. Cvil Serv. Commin, 630 F.2d 79,

88 (2d Cir. 1980); United States v. Fairfax County, 629 F.2d 932,

939 (4th Cr. 1980), cert. denied, 449 U S. 1078 (1981)

(“statistics can establish a prima facie case [in a disparate

treatnent case], even wthout a show ng of specific instances of
overt discrimnation”). Statistical analyses of adverse inpact
may al one suffice to establish a prima facie show ng because

raci al or gender inbalance in a work force “is often a telltale



- 40-

sign of purposeful discrimnation.” Teansters, 431 U S. at 339.
“If a disparity is sufficiently large, then it is unlikely that
it is due solely to chance or accident, and, in the absence of
evidence to the contrary, one nust conclude that racial or other
class-related factors entered into the sel ection process.”

Castaneda v. Partida, 430 U. S. 482, 494 n. 13 (1977).

1. Establishing a prima facie show ng of disparate inpact
for a testing claimrequires a denonstration of a statistically
significant disparity between the representation of the protected
group passing the test and the representation of the protected
group taking the test. See Guardians, 630 F.2d at 79. Based
upon expert statistical evidence, and the Cty's own adm ssions,
the magi strate judge found that there was a statistically
significant disparity in the pass rate for white test-takers, and
the pass rates for black and H spanic test-takers for each of the
t hree chal | enged exam nations (see pp. 11-14, supra). The
di sparity was evident, and unrefuted, when applying either the
80%rule or the chi-square test (see pp. 11-14, supra).

2. Aprima facie showi ng of disparate inpact on the
recruitnment claimis established by showi ng a disparity between
the representation of the protected group in the relevant |abor
mar ket and the protected group's representati on anong applicants

for the positions in question. See United States v. Gty of

Warren, 138 F.3d 1083, 1092-1094 (6th Cr. 1998). A statistical
disparity of nore than two or three standard devi ati ons nay

support an inference of discrimnation. Hazelwod, 433 U S. at
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311 n.17. Relying on expert |abor force data prepared by Dr.
Oley C. Ashenfelter, the magistrate judge found statistical
di sparities of greater than two or three standard deviations for
bl acks, Hispanics, Asians, and wonen, with respect to recruiting
t hese protected groups for each of the three chall enged
exam nations (see pp. 14-16, supra).

Proposed intervenors argue (Br. 41-43) that the magi strate
judge erred in relying on Dr. Ashenfelter's expert data to
support its determnation that the United States nade a prina
facie showi ng of disparate inpact on the recruitment claim The
magi strate judge's adoption of Dr. Ashenfelter's statistical
analysis is a finding of fact that cannot be overturned unl ess
clearly erroneous. A finding of fact is clearly erroneous “when
the reviewing court is left with a firmand definite conviction

that a m stake has been made.” Anderson v. Cty of Bessener

Gity, 470 U.S. 564, 573 (1985).

The magi strate judge's adoption of Dr. Ashenfelter's
statistical analysis was proper and provides a sufficient factual
basis for finding disparate inpact in recruitnent. Wile
proposed intervenors argue (Br. 41-42) that Dr. Ashenfelter used
the incorrect relevant | abor narket in assessing disparate inpact
inrecruitnent, there is nothing in the record to suggest that
the magi strate judge clearly erred by relying on Dr.
Ashenfelter's expert analysis as support for its finding that the

City's recruitnment practices have a disparate inpact on bl acks,
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H spani cs, Asians, and women. ¥

Proposed intervenors argue (Br. 41 n.7), however, that they
did not have a real opportunity to provi de opposing evidence to
the magi strate judge. The facts show that proposed intervenors
did indeed have nore than sufficient time to request a
continuance of the fairness hearing in order to present their own
data to refute Dr. Ashenfelter's findings, or at least to file
objections to his analysis. The magistrate judge conducted the
fairness hearing on May 27, 1999. The United States filed Dr.
Ashenfelter's declaration, in which he set forth his statistical
anal ysi s, about one week prior to the hearing, on May 21, 1999,
along with its nmenorandum supporting entry of the settl enent
agreenent and in response to objections (R 182-185). During the
fairness hearing, counsel for proposed intervenors stated that he
received Dr. Ashenfelter's declaration along with the United
States' nenorandum but he did not request perm ssion fromthe

magi strate judge to extend the tine for briefing of the

¥ Dr. Ashenfelter is a tenured professor of economics at
Princeton University and is an expert |abor econom st and
statistician. |In defining the relevant |abor pool, Dr.
Ashenfel ter eval uated the backgrounds of individuals that the
school board had considered qualified for custodian and custodi an
engi neer positions, including |evel of education, job history,
and supervi sory experience (J.A 116-118). Dr. Ashenfelter used
these factors and census data of workers in New York State, New
Jersey, and Connecticut who work in New York City, and “assuned
that the relative availability of Blacks, Asians, Hi spanics, and
females is the average of their representation in these
occupations weighted by the fraction of applicants who worked in
these jobs” (J.A 119). Based on these various cal culations, Dr.
Ashenfelter reports a statistically significant disparity in the
nunber of bl acks, Hi spanics, Asians, and wormen who applied to
t ake each of the chall enged exam nations (J. A 120-121, 129-131).
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settlenment agreenent to refute Dr. Ashenfelter's declaration
(J.A 184-185). The magistrate judge entered his decision on
February 2, 2000, eight nonths after the fairness hearing. Yet
in these eight nonths, proposed intervenors failed, as objectors,
to attenpt to refute Dr. Ashenfelter's anal ysis.

The statistical findings of the nmagistrate judge that there
is a disparate inpact in the Cty's testing and recruitnent of
cust odi ans and cust odi an engi neers provide a strong basis in
evi dence to support the City's conpelling interest in adopting
appropriate, race-based renedi al nmeasures.

B. The Retroactive Seniority Provision Is Narrowy Tail ored

To Renmedy The Effects OF The Adverse Inpact O The
Cty's Gvil Service Exanmi nations And Recruitnent Practices

The Supreme Court has set forth several factors to determ ne
whet her race-conscious relief is narromy tailored: (1) the
necessity for the relief; (2) the flexibility and duration of the
relief; (3) the relationship of the nunerical goals to the
rel evant | abor market; (4) the efficacy of alternative renedies;
and (5) the inpact of the relief on the rights of third parti es.
See Croson, 488 U. S. at 507-508; United States v. Paradise, 480

U S 149, 171 (1987). The retroactive seniority provision
chal | enged by proposed intervenors satisfies each of these
factors.

1. Necessity O Relief

The relief in dispute clearly satisfies the first el enment of
strict scrutiny because the retroactive seniority awarded to the

54 offerees is necessary to renedy the adverse effect that
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chal | enged exam nati on nunbers 5040, 8026, and 1074, had on bl ack
and Hi spanic test-takers, and that the chall enged recruitnent
practices had on bl acks, Hi spanics, Asians and wonen. A central
purpose of Title VII is to “make persons whole for injuries
suffered on account of unlawful enploynent discrimnation.”

Franks v. Bowman Transp. Co., 424 U S. 747, 763 (1976). *“Make-

whol e” relief should place the “injured party * * * as near as
may be, in the situation he would have occupied if the wong had

not been commtted.” Albemarle Paper Co. v. Mody, 422 U. S. 405,

418-419 (1975); United States v. Bethlehem Steel Corp., 446 F.2d

652 (2d Gr. 1971) (victins of enploynent discrimnation are
entitled under Title VII to the “opportunity to obtain jobs that
t hey woul d have earned had there been no discrimnation”). The
award of retroactive, conpetitive seniority is “absolutely
essential to obtaining” the goals of Title VII. Franks, 424 U. S.

at 764, n.21; see also Freedman v. Air Line Stewards &

St ewar desses Ass'n, 730 F.2d 509, 513 (7th Cir.), cert. denied,

469 U. S. 899 (1984); Association Against Discrimnation in

Enploynent v. Gty of Bridgeport, 647 F.2d 256, 287 (2d Gr

1981), cert. denied, 455 U S. 988 (1982). The retroactive
seniority provision nakes whole the loss in seniority that black
and Hi spanic test-takers experienced in failing the Gty's civil
service exam nations, as well the black, Hi spanic, Asian, and
femal e provi sional custodians who are currently enpl oyed by the
City but who nay have been ot herw se deterred fromtaking the

test because of the disproportionately |low nmnority pass rates,
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and i ndividuals who were di scouraged fromapplying to take the
test because of the Cty's inadequate recruitmnent.

Proposed i ntervenors suggest (Br. 35-36) that not al
of ferees are victins of the discrimnatory practices chall enged
by the United States in this |awsuit. However, proposed
intervenors failed belowto object to the settlenment agreenent on
the ground that it affords relief to individuals who are not
identified victins of discrimnation, nor did they identify bel ow
any specific offeree whomthey contend should not be entitled to
relief. Because it was proposed intervenors' burden to raise
t hese obj ections bel ow, see Teansters, 431 U S. at 360-362, they
have waived the ability to raise this argunent on appeal

2. The Flexibility And Duration & The Reli ef

The duration of the relief is discrete and [imted. The
award of retroactive seniority to 43 provisional enployees and 11
per manent enpl oyees is a one-tine occurrence and grants relief to
i ndi viduals who are currently enployed by the Cty. See
Par adi se, 480 U.S. at 185-186 (approving one-tine inposition of
race-consci ous pronotions until valid pronotion procedures could
be devel oped and i npl enent ed) .

3. Relationship O The nunerical Goals To The Rel evant
Labor Market

The award of retroactive seniority to the 54 offerees is
not over-inclusive because under the terns for settlenent,
retroactive seniority is awarded only to identified black

Hi spani c, Asian, and female individuals currently enpl oyed by the
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City as custodians and custodi an engi neers.® Moreover, the

magi strate judge found that the relief is “narrowy tailored”
because each of the 54 individuals awarded retroactive seniority
is “qualified to work for the positions of [pernmanent]

[c]ustodian and [c]ustodian [e]ngineer],” and “no current

per mmnent enpl oyee will be displaced” (J.A 392). In fact,
provi si onal enpl oyees engage in the sane work as their pernanent
counterparts but wi thout the protections and benefits afforded
under the State's civil service system Paradise, 480 U S. at
177-178 (relief was appropriate where only qualified applicants
wer e pronoted and where enpl oyer was not obligated to nake

unnecessary or gratuitous pronotions).

4. FEfficacy O Alternative Renedi es

The proposed intervenors do not offer alternative renedies
for granting retroactive seniority relief to the Cty's mnority
and femal e custodi ans and custodi an engi neers who were adversely
i npacted by the City's enpl oynent practices, except to argue (Br.
44) that back pay is a nore appropriate formof relief because it
woul d avoid affecting their own seniority. The Suprenme Court has

not, however, “required renedial plans to be limted to the | east

¥ The nunber of offerees entitled to retroactive seniority

relief under the settlenent agreenent has been slightly nodified
since entry of the magistrate judge's order. Proposed
intervenors are aware of these slight nodifications and chal | enge
only the magi strate judge's approval of the agreenent as it
relates to the 54 offerees listed in Appendix A The magistrate
judge was fully aware that the conposition of the offerees would
be slightly nmodified, and in fact sone slight nodifications had
occurred just prior to entry of the nagistrate judge' s order (see
J.A. 401 n. 30).
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restrictive neans of inplenentation.” Paradise, 480 U S. at 184.
Narrowy tailored retroactive seniority is a “necessary”
conmponent of renedial relief absent “justification for denying
that relief,” even when it conflicts with the interests of
i ncunbent enpl oyees who have benefitted fromthe prior
di scrim natory enploynment practice. Franks, 424 U.S. at 767.
The Court stated in Franks:
[I1]t 1s apparent that the denial of seniority relief to
identifiable victins of racial discrimnation on the sole
ground that such relief dimnishes the expectations of
ot her, arguably innocent, enployees * * * generally
frustrates the central “make whol e” objective of Title VII.
These conflicting interests of other enployees wll, of
course, always be present in instances where sone scarce
enpl oyment benefit is distributed anong enpl oyees on the
basis of their status in the seniority hierarchy.
Id. at 774. In this case it was neither unreasonable nor unfair
torequire the Gty's incunbent custodi ans and custodi an
engi neers to bear a nodest burden of the renedy, since they have
inmplicitly benefitted fromthe adverse inpact that the Cty's
civil service exam nations had on mnorities. Moreover, the
award of retroactive seniority was the only way to ensure that
persons adversely inpacted by the chall enged enpl oynent practices
received the full relief necessary to elimnate the adverse
effects of those practices and place these individuals in the

positions that they woul d have ot herw se occupi ed.

5. Inpact & The Relief On The Rights O Third Parties

The retroactive seniority provision does not inpose an
unaccept abl e burden on i ncunbent custodi ans and cust odi an

engi neers. As the magi strate judge explained (pp. 25-27, supra),
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the likelihood that proposed intervenors will be denied a
transfer as a sole and direct result of the retroactive seniority
awarded to one of the 54 offerees is “renpte and specul ative”
because of the many independent contingencies that nust occur for
this situation to arise. Mreover, custodians and custodi an

engi neers m ght not always bid for the |argest school on any
particular transfer list; rather, sone incunbents may, in fact,
bid for smaller schools because of other personal factors, such
as proximty of the school to the incunbent's residence.

The inpact on incunbent enployees is slight, since the
nunber of offerees who will be awarded retroactive seniority is a
smal | percentage of the total nunber of permanent custodi ans and
custodi an engi neers who are enployed by the Cty. See, e.q.,
Teansters, 431 U S. 376 n.62 (in assessing adverse inpact, court
can consi der the nunber of victins of discrimnation and the
nunber of non-victimincunbents affected by the relief); see also

EECC v. Rath Packing Co., 787 F.2d 318, 335 (8th Cr. 1986).

Among the 54 offerees listed in the settlenent agreenent, 41 wll
receive retroactive seniority in the position of custodian, and
13 will receive retroactive seniority in the position of
custodi an engineer. The City enpl oyees approxi mately 958

per manent and provisional custodi ans and custodi an engi neers
(J.A 155). Anong that nunber there are 438 pernmanent school
cust odi ans, 391 permanent custodi an engi neers, 73 provisional
cust odi ans, and 56 provisional custodian engineers (J.A 155).

G ven these nunbers, custodian offerees constitute only 9. 3% of
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all permanent custodi ans, and custodi an engi neer offerees
constitute a nere 3.3% of all permanent custodi an engi neers (see

J.A. 74-76, 155). Cf. Gty of Bridgeport, 647 F.2d at 286-287.

The grant of retroactive seniority to the 54 offerees wll
affect few of the benefits enjoyed by the incunbent custodi ans
and custodi an engineers. Seniority does not affect benefits such
as vacation schedul es, shift assignnments, or leave tinme (J.A
160-161). G ven these facts, the retroactive seniority provision
i nposes mnimal intrusion on white mal e i ncunbent enpl oyees, and
it “does not require the layoff and di scharge of white
[i ncumbent] enpl oyees and therefore does not inpose burdens of
the sort that concerned the plurality in Wagant, 476 U S. at 283
(opinion of Powell, J.) (“layoffs inpose the entire burden of
achieving racial equality on particular individuals, often
resulting in serious disruption of their lives”).” Paradise, 480
U S at 182-183.

Finally, the retroactive seniority provision does not inpose
an absolute bar to white advancenent. Paradise, 480 U. S. at 182;

United Steelwrkers v. Wber, 443 U S. 193, 208 (1979). The

settl enment agreenent does not prevent white mal e i ncunbent

enpl oyees from bidding for transfers to other schools in the
City's school system Nevertheless, even in the “renote and
specul ative” event that the retroactive seniority awarded to one
of the 54 offerees does dimnish or delay the expectation of a
proposed intervenor to transfer to another |arger school, that

does not render the settlenment agreenent invalid. A district
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court has “not nerely the power but the duty to render a decree
which will, so far as possible elimnate the discrimnatory
effects of the past as well as bar like discrimnation in the
future,” and the “choice of renmedies to redress racial
discrimnation is 'a balancing process left, within appropriate
constitutional or statutory limts, to the sound discretion of
the trial court.” Paradise, 480 U S. at 183-184 (internal

quotations and citations omtted); see also EEQC v. H ram WAl ker

& Sons, Inc., 768 F.2d 884 (7th Cr. 1985), cert. denied, 478

U S. 1004 (1986) (district court's discretion to approve a
consent decree is quite broad). The nmagistrate judge did not err
in approving the retroactive seniority relief to the 54 offerees.
CONCLUSI ON
For the foregoing reasons, the magi strate judge's order
shoul d be affirned.
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