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Civil RightsDivision 

December 7 ,  1987 

Henry Drake, Esq. 
Attorney, Anson County 

Board of Education 
P. 0. Box 746 
Wadesboro, North Carolina 28110 

Dear Mr. Drake: 

This r e f e r s  t o  t h e  following changes a f fec t ing  voting f o r  
the  Anson County, North Carolina Board of Education, submitted t o  
t h e  Attorney General pursuant t o  Section 5 of t h e  Voting Rights 
Act of 1965, a s  amended, 42 U.S.C. 1973cr Chapter 261 11967) 
which consolidated t h e  Anson County, Wadesboro City, and Morven. 
City school boards in to  one county school board, provided f o r  
the  appointment of t h e  i n i t i a l  seven-member consolidated board, 
es tabl ished d i r e c t ,  at- large e lect ions  beginning i n  1970 f o r  
seven members by numbered posi t ions  fo r  staggered (3-2-21, s ix -
year terms, provided f o r  pa r t i san  e lect ions ,  a p l u r a l i t y  vote  
requirement, an impl ementat ion schedule, candidate q u a l i f i c a t i o n s  
procedures and f i l i n g  period, the  method of f i l l i n g  vacancies,  
and t h e  compensation of board members; Chapter 377 (1969) which 
increased the  s i z e  of the  board t o  nine members, and provided f o r  
t h e  i n i t i a l  appointment of t h e  two addit ional members and t h e  
staggering of terms of the  two addi t ional  members; and Chapter 216 
(1977) which provided a majority vote (runoff)  requirement, 
decreased the  length  of t e m s  From s i x  t o  four years,  provided an 
impl ementat ion schedule fo r  the  shortened terms, and changed t h e  
method of staggering the  t e m s  (4-5) of board members. We 
received t h e  information t o  complete your submission on October 7 ,  
1987. 

We have considered ca re fu l ly  the  information you have 
provided, a s  well a s  data  obtained from the  Bureau of the  Census 
and information received from other in te res ted  par t i e s .  Except a s  
indicated below, the  Attorney General does not in terpose  any 
object ions  with regard t o  the  changes i n  question. However, we 
f e e l  a responsibi l i ty  t o  point out t h a t  Section 5 of t h e  Voting 
Rights Act expressly provides t h a t  the  f a i l u r e  of t h e  Attorney 
General t o  object  does not bar any subsequent jud ic ia l  ac t ion  t o  
enjoin t h e  enforcement of such changes. See t h e  Procedures f o r  
t h e  Administration of Section 5 (28 C.F.R. 51.41). 



With r e spec t  t o  t h e  change t o  major i ty  vote  made i n  1977 by 
Chapter  216 however, we a r e  unable t o  reach a s i m i l a r  conclusion.  
I n  t h a t  regard,  our a n a l y s i s  of p rec inc t  r e t u r n s  f o r  school board 
e l e c t i o n s  involv ing  black candida tes  shows what appears  
t o  be a p a t t e r n  of r a c i a l l y  po l a r i zed  vo t ing  i n  Anson County. 
Candidates  favored by t h e  black community gene ra l ly  have not  
received s i g n i f i c a n t  white  suppor t ,  and t y p i c a l l y  have been 
defea ted .  Indeed, whi le  t h e r e  have been black candida tes  i n  every  
school board e l e c t i o n  s i n c e  1970 (with t h e  exception of 1972),  
on ly  two such i n d i v i d u a l s  have been e l ec t ed  over  whi te  oppos i t i on ,  
and t h e  p a t t e r n  of po l a r i zed  vo t ing  seems t o  be i n t e n s i f y i n g  i n  
recent  e l e c t i o n s .  In  t h e  context  of such vo t ing  p a t t e r n s ,  t h e  
use of a major i ty  v o t e  requirement i nc reases  t h e  p o s s i b i l i t y  of 
head-to-head c o n t e s t s  between a black and whi te  candida te  i n  which 
t h e  whi te  t y p i c a l l y  would p r e v a i l ,  a s  evidenced by t h e  1984 
c o n t e s t  i n  which t h e  black candida te  f o r  Sea t  4 on t h e  board 
f i n i s h e d  f i r s t  by a s u b s t a n t i a l  margin aga ins t  two whi tes  i n  t h e  
i n i t i a l  primary, bu t  was soundly defea ted  by one of t h e  whi te  
cand ida t e s  i n  t h e  runoff . 

Under Sec t ion  5 of t h e  Voting Rights  Act,  t h e  submi t t ing  
a u t h o r i t y  has  t h e  burden of showing t h a t  a submit ted change has  
n e i t h e r  a discr imimatory purpose nor a d i s c r imina to ry  e f f e c t .  
See Gearaia v. United-, 411 U.S. 526 (1973); s e e  a l o o  
28 C.F.R. 51.52(a).  In  l i g h t  of t h e  cons ide ra t i ons  d i s cus sed  
above, I cannot conclude, a s  I must under t h e  Voting Rights  A c t ,  
t h a t  t h e  burden has  been sus t a ined  wi th  regard t o  t h e  impos i t ion  
of t h e  ma jo r i t y  v o t e  requirement. Therefore,  on behal f  of  t h e  
Attorney General ,  I must o b j e c t  t o  t h e  major i ty  vote  requirement 
occasioned by Chapter 216 (1977).  

Of course,  a s  provided by Sec t ion  5 of t h e  Voting R igh t s  
Act,  you have t h e  r i g h t  t o  seek a dec l a r a to ry  judgment from t h e  
United S t a t e s  D i s t r i c t  Court f o r  t h e  D i e t r i c t  of Columbia t h a t  
t h i s  change has n e i t h e r  t h e  purpose nor w i l l  have t h e  e f f e c t  of 
denying o r  abr idging  t h e  r i g h t  t o  vo t e  on account of race or  
co lo r .  In  add i t i on ,  Sec t ion  51.44 of t h e  gu ide l ines  permi ts  you 
t o  request  t h a t  t h e  Attorney General recons ider  t h e  ob j ec t ion .  
However, u n t i l  t h e  o b j e c t i o n  is withdrawn o r  a judgment from t h e  
D i s t r i c t  of Columbia Court is obtained,  t h e  e f f e c t  of t h e  
o b j e c t i o n  by t h e  Attorney General i s  t o  make t h e  use of t h e  
ma jo r i t y  vo t e  requirement p re sc r ibed  by Chapter 216 (197 7)  
l e g a l l y  unenforceable. See 28 C.P. R. 51.9. 

F i n a l l y ,  we should adv i se  you t h a t  even though we have 
found no b a s i s  f o r  i n t e r p o s i n g  an ob jec t ion  under Sec t ion  5 t o  
o t h e r  f e a t u r e s  of t h e  e l e c t i v e  system which have been i n s t i t u t e d  
t o  r ep l ace  t h e  e a r l i e r  appo in t ive  systeme, we do note  t h a t  o t h e r  



f e a t u r e s  of t h e  system may be problematic  under amended Sec t ion  2 
of t h e  Act. Accordingly, I have asked my s t a f f  t o  coneider  
f u r t h e r  t hose  concerns and they  w i l l  be i n  contac t  w i th  you 
concerning t h a t  matter  i n  t h e  near fu ture .  I n  t h e  meantime, 
i f  you have any ques t ions ,  f e e l  f r e e  t o  c a l l  Sandra S. Coleman 
(202-724-67181, Di rec tor  of t h e  Sec t ion  5 Unit of t h e  Voting 
Sect ion.  

S incere ly ,  

A.: ~ ~ \ L - & - c P -
Wm. Bradford ~ e v n d l b s  

A s s i s t a n t  ~ t t o r n e y  General 
C i v i l  Rights  Div is ion  



U.S.Department of Justice 

Civil Rights Division 

Ofj7rt of the AIIfrranl Arromry Cmeml Wtkiqron.D.C. 20530 

Henry T. Drake, Esq. 
Anson County Attorney 
P. 0. Box 746 
Wadesboro, North Caro l ina  28170 

Dear Mr. Drake: 

This  r e f e r s  t o  your reques t  t h a t  t he  Attorney General 
recons ider  h i s  December 7, 1987, ob j ec t ion  under Sec t ion  5 of t h e  
Voting Rights  Act,  a s  amended, t o  t h e  adoption and implementation 
of a  major i ty  vote  requirement f o r  e l e c t i n g  members of t h e  board 
of educat ion in  AnSon County, North Carol ina.  We received your 
l e t t e r  on January 29, 1988. 

We have reconsidered our e a r l i e r  de te rmina t ion  i n  t h i s  
mat te r  based on t h e  information and arguments you have advanced i n  
suppor t  of your reques t ,  a long wi th  t h e  o the r  information i n  our 
f i l e s .  A s  we noted i n  our e a r l i e r  l e t t e r ,  our i n a b i l i t y  t o  
p r e c l e a r  implementation of t h e  ma jo r i t y  vo t e  requirement was based 
i n  l a r g e  p a r t  on what appeared t o  be t h e  ex i s t ence  of a p a t t e r n  of 
r a c i a l l y  po l a r i zed  vot ing  i n  e l e c t i o n s  i n  Anson County. This  
concern,  i n  t u r n ,  was supported by a p rec inc t  by p r e c i n c t  
examination of e l e c t i o n s  from 1970 t o  t h e  present .  While, a s  you 
have pointed ou t  and, a s  we recognized a t  t h a t  t ime, black 
candida tes  have on r a r e  occas ions  been succes s fu l ,  t h i s  does  n o t  
nega te  t h e  e x i s t e n c e  of t h e  ove r r id ing  p a t t e r n  of p o l a r i z a t i o n  i n  
Anson County e l e c t i o n s  which seems more c o n s i s t e n t l y  t o  d e f e a t  
black candidacies .  Indeed, from our information the  p a t t e r n  seems 
t o  have i n t e n s i f i e d  r a t h e r  than  diminished i n  recent  e l e c t i o n s .  
In a system where black v o t e r s  form a mino r i t y  of t h e  e l e c t o r a t e ,  
and where b lack  candida tes  a r e  not  l i k e l y  t o  rece ive  much suppor t  
from white  v o t e r s ,  t h e  ma jo r i t y  vote  requirement i nc reases  t h e  
l i ke l ihood  t h a t  candida tes  supported by t h e  minor i ty  group w i l l  be 
defea ted  by cand ida t e s  of t h e  ma jo r i t y  group. This ,  a s  we noted 
i n  our e a r l i e r  l e t t e r ,  is what appears  t o  have happened t o  t h e  
1984 black candida te  f o r  school  board Sea t  4 and is what 
appa ren t ly  has happened t o  a success ion  of black cand ida t e s  
seeking e l e c t i o n  t o  o t h e r  county o f f i c e s  from 19.80 t o  1984., 



I n  l i g h t  of t h e s e  cons ide ra t i ons ,  then ,  we s t i l l  a r e  unable 
t o  conclude t h a t  t h e  county h a s  c a r r i e d  i ts  burden of showing t h a t  
use  of t h e  m a j o r i t y  v o t e  requirement has no r e t r o g r e s s i v e  e f f e c t  
on black vo t ing  s t r e n g t h  i n  school  board e l e c t i o n s .  Therefore ,  on 
beha l f  of t h e  Attorney General ,  I must d e c l i n e  t o  withdraw t h e  
o b j e c t  ion.  

Of cou r se ,  Sec t i on  5 permi ts  you t o  seek a d e c l a r a t o r y  
judgment from t h e  United S t a t e s  D i s t r i c t  Court f o r  t h e  D i s t r i c t  of 
Columbia t h a t  t h i s  change has n e i t h e r  t h e  purpose nor w i l l  have 
t h e  e f f e c t  of denying o r  abr idg ing  t h e  r i g h t  t o  vo t e  on account  of 
r ace  o r  c o l o r ,  i r r e s p e c t i v e  of whether t h e  change p rev ious ly  has 
been submit ted t o  t h e  Attorney General.  A s  p rev ious ly  no ted ,  
u n t i l  such a  judgment is rendered by t h a t  c o u r t ,  t h e  l e g a l  e f f e c t  
of t h e  o b j e c t i o n  by t h e  Attorney General is t o  render  t h e  change 
i n  ques t i on  unenforceable.  See t h e  Procedures f o r  t h e  Administra-  
t i o n  of Sec t i on  5 (28 C.F.R. 51.10). 

Wm. Bradford ~ e ~ n o l d s  ' '. 
A s s i s t a n t  Attorney General 

C i v i l  Rights  Div is ion  


