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PlaintifT United States of America respectfully submits this memorandum of law in

support of its motion for summary judgment or, in the alternative, a preliminary injunction.
PRE i) N

Bikur cholim refers to the Jewish religious obligation to visit and give comfort to the
gick. Inthe Village of Suffern, New York (*Suffern™), Bikur Cholim, Inc. {(*Bikur Cholim™),
rents a house (a “Shabbos House™) directly across the street from Good Samantan Hospital
(“‘GSH"). The Shabbos House provides free kosher meals and lodging to a small number of
observant Jews on the Sabbath or other Holy Davs (collectively, the “Sabbath™) to allow obser-
vant Jews to visit sick family and [Mends al GSH without violating the prohibitions of the
Sabbath, when observant Jews cannot drive a car, use clectrnicity, or exchange money. Because
the Shabbos House is located in a single family distnet, Bikur Cholim applied 1o the Suffern
Zoning Board of Appeals (“ZBA") lor a variance to operale the Shabbos House in that zone. In
MNovember 2003, following a hearing on the ments, the ZBA demed Bikur Cholim's application.

Congress enacled the Religious Land Use and Institutionalized Persons Act of 2000
(“RLUIPA") for precisely this type of case. RLUIPA prohibits local governments from imposing
land use regulations in a manner that substantially burdens religious exercise where the goven-
ment cannot demonstrate that the imposition of that burden furthers a compelling government
interest and 15 the least restrictive means of furthening that interest. The record shows that this is
precisely what happened here, The ZBA s decision to deny Bikur Cholim’s variance effectively
precludes Bikur Cholim's religious exercise of helping observant Jews visit and care for the sick
at GSH on the Sabbath. Indeed, it 15 undisputed that absent a variance, there 15 no location in
Suffern where the Shabbos House could exist. Based on these undisputed facts alone, this Court

should find that Suffern has substantially burdened religious exercise.



In addition, the demial of Bikur Cholim's application also burdens the religious cxercise
of observant Jews visiting the sick at GSH, forcing them to choose between violating the rules of
the Sabbath or neglecting their religious obligation to attend the sick. Morcover, no “guick™ or
“reliable” alternatives exist for the guests of the Shabbos House as there are no hotels or places
of lodging permitted in Suffern. Westchester Day Sch, v. Vill. of Mamaroneck, - F.3d -, 2007
WL 3011061, at *9 (24 Cir. Oct. 17, 2007) (*WDS I1"). The single alternative offered by Suffern
throughout this litigation is the Holiday Inn outside of SulTern, in the Village of Montebello,
Suffern cannot, as a matter of law, rely on accommodations in other jurisdictions to excuse the
burden that 1t imposes on religion. Further, the record 15 undisputed that the Hohday Inn is not a
“guick” or “reliable” altemative under recent Second Circuit authority because it 1s 1.8 miles
away from GSH and, for the majonty of the distance, réquires pedestrians (o traverse &8 major
eommercial artery with only intermittent sidewalks. Furthermore, Sabbath restrictions would
prevent observant Jews from being able to register or pay on the Sabbath and thus would pre-
clude the use Holiday Inn in many circumstances. Suffern’s only reason for denying this planly
religious and plainly harmless use of property is its asserted interest in enforcing its zoning law -
a generalized interest that WDS [l dismissed as an insufficient basis for precluding religious use
of the property, Moreover, Suffern itsell has admitted to inconsistent enforeement of its awn
zoning law, belying even this insufficient justification.

The record shows there is no genuine dispute that Suffern has substantially burdened
religious exercise and that it has no compelling interest in doing so. While the record 15 thus
clear that summary judgment is appropriate, there is no question that the facts of this casc
warrant, as a bare minimum, a preliminary imjunction permitting the Shabbos House to continue

operation until a final menits disposition is made. In short, the Shabbos House, located adjacent
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