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The “FOIA 1s often explained as a means
for citizens to know ‘what their
government 1s up to.””
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FOIA 1s not only about “FOIA Requests.”

»  FOIA Subsection (a)(3)
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The law also requires agencies to make
certain categories of records available to
the public on a proactive basis.

These are called “proactive disclosures.”

* FOIA Subsection (a)(1)

 FOIA Subsection (a)(2)
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FOIA Subsection (a)(1)

* Published in the Federal Register
“for the guidance of the public.”

* Includes items such as: descriptions
and locations of an agencies’ central
and field organizations, substantive
and procedural rules, and statements
of general policy. 5
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FOIA Subsection (a)(2)

« “Shall [be made] available for

public inspection 1n an electronic
format.”
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Proactive Disclosures

Enhance transparency

-Inform citizens about “the operations
and activities” of government

...with more etficiency

-Reduce the need to respond to
numerous requests for the same

records.
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In addition to the legal requirement to
make (a)(2) proactive disclosures,
agencies have also been directed to take
additional steps to make information
available to the public on a proactive
basis.
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Attorney General’s 2022 FOIA
Guidelines:

“Agencies should . .. post records online
as soon as feasible . . . [and| maximize
their efforts to post more records online
quickly and systematically in advance of
any public request.”
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During Sunshine Week 2015, OIP posted
guidance on proactive disclosures which
outline the lessons and principles of this
lecture - Proactive Disclosure of Non-
Exempt Agency Information

hitps://www.justice.2ov/oip/oip-
guidance/proactive disclosure of non-
exempt information
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https://www.justice.gov/oip/oip
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Four Components to (a)(2) Proactive
Disclosures

1. Types of information to disclose
2. How to identify information
3. How to make information available

4. How to make information useable
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Four Components to (a)(2) Proactive
Disclosures

1. Types of information to disclose

12



5% UNITED STATES DEPARTMENT //°JUSTICE

Agencies must routinely make specific
operational records proactively available
without waiting for an initial or multiple
FOIA requests.

Agencies are also required to proactively
post online records that have been
requested 3 or more times or that are
likely to be frequently requested.
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The FOIA’s nine exemptions apply to
records required to be disclosed
proactively.

Agencies should review records and apply
the foreseeable harm standard prior to
posting.

If exemptions apply, they must be marked
on the posted document. !
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Four Categories of Required
Disclosures

Three types of operational documents:

1. Final Opinions & Orders

2. Specific Policy Statements

3. Administrative staff manuals and
instructions to staff that affect a
member of the public
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Four Categories of Required
Disclosures

And “frequently requested records”:

4. FOIA-processed records on popular
topics that are or are likely to be the
subject of multiple FOIA requests
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Krequently Requested Records

Records released 1n response to a FOIA
request that “the agency determines have
become or are likely to become the
subject of subsequent requests for
substantially the same records.”
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Key Factors

» Repeated Requests: Agencies must post
FOIA-processed records after multiple
requests are made for them.

» Applies to popular topics.

» Applies only to records previously
disclosed under FOIA.
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Key Factors

The FOIA Improvement Act of 2016
codified the “Rule of 3” for posting
frequently requested records.

Agencies “shall make available for public
inspection in an electronic format...copies
of all records...that have been requested 3
or more times.”
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Three Types of Operational Documents

1. Final Opinions & Orders
2. Statements of Policy & Interpretations

3. Administrative Statf Manuals &
Instructions
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Final Opinions & Orders

“Final opinions, including concurring and
dissenting opinions, as well as orders,
made 1n the adjudication of cases.”
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Final Opinions & Orders

Key Factors

* Final/conclusive agency action

* Adjudicatory in nature

* Precedential value applicable to similar
circumstances

Examples

* (Certain opinions from an immigration
court

* Orders from a Commission
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Specific Policy Statements

“IS [tatements of policy and interpretations
which have been adopted by the agency.”
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Specific Policy Statements

Key Factors:

* Policies have been adopted by the agency

* Author of document has authority to
articulate policy or interpretations thereof

* Articulations of policy/interpretations, not
just “about” policy

Example:
* OIP FOIA Policy Guidance y
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Staff Manuals & Instructions

“Administrative staff manuals and
instructions to staff that affect a member

of the public.”
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Staff Manuals & Instructions

Key Factors:

* Administrative (1.e. not law enforcement)
records

* Affect the public - of more than purely
internal significance

Example:

* Sections of the U.S. Department of Justice
Manual (JM)
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Agencies may choose to proactively post
other types of records online, beyond the
four categories required under (a)(2).

Example: List of Exemption 3 Statutes
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Which of the following are required releases under
(a)(2)?

a. Food and Drug Administration’s Investigations
Operations Manual (a policy guide for FDA
employees to perform investigational activities 1n
support of the agency's public health mission)

b. A Report of Investigation that an agency has
released 1n part to a FOIA requester and has been
requested four times

c. Decisions of the Federal Trade Commission
d. All of the above 28
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Shalini 1s a FOIA specialist with an Intelligence Community agency.
She receives a FOIA request for materials related to reports of
unidentified aerial phenomena. This 1s the first request for this
material that the agency has ever received, but Shalini knows that her
agency has records that would likely be responsive to the request.
Later that same day, she receives two more FOIA requests from
different requesters for the exact same materials.

True or False:
1. These materials would qualify as “frequently requested records.”

2. Once the agency processes the FOIA requests for these materials,
the records must be released 1n full, without any redactions,
because they relate to a popular topic of great interest to the
public.
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Reporting of (a)(2) Disclosures

» Agencies report the number of (a)(2)
disclosures made each fiscal year in their
Annual FOIA Reports.

» Metric 1s reported by FOIA Office and
Program Offices

» Agencies should take a practical approach to
calculate this metric by considering how the
information 1s posted on their websites 50
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Four Components to (a)(2) Proactive
Disclosures

2. How to identity information
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Frequently requested records or records
of popular topics can be 1dentified at any
point throughout the FOIA request
process.

Receipt Review

Search Disclosure -
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Identifying and disclosing operational

documents may require efforts beyond
the FOIA staff.

Collaboration between the FOIA and
program offices can help 1dentity
candidates for proactive disclosure.
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Agency leaders, 1n particular, are well-
situated to 1dentify records that can be
proactively disclosed.

FOIA offices are encouraged to maintain
lines of communication with senior
leadership offices to facilitate prompt
posting of high-interest material.
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Agencies should establish and maintain
effective systems to 1dentify records for
posting online, which can include:

» lIdentifying interest through FOIA requests,

» Conducting proactive records searches,

» lIdentifying records as they are created, often
with help from program and senior staff

» Posting FOIA logs
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Four Components to (a)(2) Proactive
Disclosures

3. How to make information available
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Historically, agencies made proactive
disclosures available 1n “Reading Rooms.”

Agencies now post proactive disclosures on
their websites, usually 1n online FOIA
Libraries.

FOIA Libraries should be located on
agencies’ FOIA websites.
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Operational Records may be posted in
FOIA Libraries, elsewhere on the web, or

both;

Frequently Requested Records and
other FOIA releases should still be
included 1n the FOIA Library.
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xample: National Institutes of Health

‘ U.S. Depariment of Health & Human Services
N I I I ‘ I'm looking for... L

A-Z Index

About HHS Programs & Services Grants & Contracts Laws & Regulations

Home > FOIA (Freedom of Information Act) > Electronic Reading Room

Freedom of Information Act - Text ResizA pinte=  shae [ Bl B2
Submit & Check Status of FOIA
Requests FOIA Library / Electronic Reading Room

FOIA Contacts & Requester Service

FOIA amendments signed into law in 1994 added a requirement that agencies must establish an
Centers and Privacy Act Contacts

Electronic FOIA (EFOIA) Reading Room. The EFOIA Reading Room contains such materials as
HHS FOIA Repors certalp agency manuals, specific agency policy statements, and opinions developed in the
adjudication of cases
Annual Reports

The information
each major orgal

Quarterly Reports

Chief FOIA Officer Report Reading Rooms Frequently Requested Records

Open Pending FOIA Request request.

RS ) « Sharpless 2017 Ethics Agreements - PDF
Operating R g

FOIA Library / Electronic Reading
Room

* Adminislratio; » Examples of 2018 Title X Grant Applications - PDF

2016/2017 HHS Presidential
Transition Documents - People using assistive technology may not be able to fully access information in this file. For

FOIA Exemptions & Exclusions assistance, please contact Diane Fole},{ 240-453-2888

FOIA & Privacy Act Stalutes & Centers for D
Resources Registry

The Privacy Act

Center for Medicare & Medicaid Services

HHS System of Records Notices
(SORNS)

Food and Drug Administration

https://www.nih.gov/institutes-nih/nih-office-director/office-communications-public-
liaison/freedom-information-act-office/nih-foia-library


https://www.nih.gov/institutes-nih/nih-office-director/office-communications-public
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Indexing Requirements

1. Agencies must “maintain and make
available for public inspection 1n an
electronic format current indexes
providing 1dentifying information for
the public as to any” (a)(2) records.

40



5% UNITED STATES DEPARTMENT //°JUSTICE

Indexing Requirements

2. Agencies must make available a
“general index” of FOIA-processed
“frequently requested records.”

Practically, these indices can be a “table
of contents” or other organized listing of
the disclosures available. '
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CONTACT US ABOUT US MOST WANTED

FBI Records: The Vault

Wault Home

The Vault Index

The FBI has converted many FOIA documents to an electronic format (FDF), and the
below. In the case of voluminous pages, only summaries or excerpts from the documy Categories| click to retract )
Subjects are sorted alphabetically by first name. You can also use your browser's fing
subjects on the page. - Administrative Policy Procedures

AIB|CIDIEIF|IGIHIIIJ]IKILIMINIO|IP|Q|R|S|TIUIVIV -Anti-War
P T, - Bureau Personnel
Abner J. Mikva - Civil Rights
Al Capone - Counterterrorism
Animal Mutilation o - Foreign Counterintelligence
Ali Hasan Al-Majid Al-Tikriti (Chemical Ali)

- Frequently Requesied

At Ananiapin
- Fugitives

|
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https://vault.fbi.gov/reading-room-index
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Collaboration with Web Teams

» Cooperation with your agency’s
website services staft 1s key.

» If you have frequent or high-volume
postings, consider ways to make
posting most efficient.
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Four Components to (a)(2) Proactive
Disclosures

4. How to make information useable
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Agencies are encouraged to make
information available wherever, and in
whatever format, 1s most useful to the
public, considering the needs of the
community of individuals who access
their websites.
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Modern technologies allow agencies to
make proactive disclosures in new ways.

The Attorney General’s 2022 FOIA
Guidelines emphasize the importance of
improving the organization and
presentation of all disclosed materials.

46



5% UNITED STATES DEPARTMENT //°JUSTICE

Attorney General’s 2022 FOIA
Guidelines:

“lAlgency FOIA websites should be
casily navigable, and records should be
presented 1n the most usetul, searchable,
and open formats possible.”

47
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Where possible, information should be not

just be available, but also useable.

» Open formats — FOIA.gov

» Topical websites — FEC’s Campaign
Finance Data page

» Social media — @FOIAPost

» Interactive media — ABMC WWI
Curriculum & Iessons

» Data sets — Dep’t of Education’s C1V11
Rights Data Collection



https://FOIA.gov
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Intra-agency collaboration can also help
1dentify new ways to make proactive
disclosures useable.

Programmatic, data, public affairs, or
information technology offices may have
1deas for new tools or formats that can be
used to make information more useable to
the public.
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Four Components to (a)(2) Proactive
Disclosures

1. Types of information to disclose
2. How to 1dentify information
3. How to make information available

4. How to make information useable .
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Proactive disclosures inform the public
about the operations of their government,
and they efficiently satisty the demand for
records of interest to multiple people.
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Agencies should routinely post material of
interest to the public and take advantage of
technology and new tools to make
information useable and easily accessible.

Cooperation with program officials, senior
leaders, and web services staff 1s key to
ensuring success in proactive disclosures.
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By doing so, agencies will be answering
the call to post more information online
than 1s required, allowing the public to be
better informed “‘about what 1s known and
done by their government.”
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