
Hamilton, Gene (OAG) 

From: Hamilton, Gene (OAG) 

Sent: Friday, November 3, 2017 2:20 PM 

To: Cutrona, Danielle (OAG} 

Subject: RE: (b)(5) I 

Not at all. 

Gene P . Hamilton 
Cmmselor to the Attorney General 
t:.S. Department ofJustice 

From: Cutrona, Danielle {OAG} 
Sent: Friday, November 3, 2017 2:20 PM 
To: Hamilton, Gene (OAG) ◄ (b)(6) 
Subject: RE; (b)(5) 

Have you been talking to OPA on this? 
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Hamilton, Gene (OAG) 

From: Hamilton, Gene (OAG) 

Sent: Friday, November 3, 2017 6:54 PM 

To: Ehrsam, Lauren {OPA); Prior, Ian (OPA) 

Subject:. RE: (b)(5) 
Attachments: Oenaturalization Warsame Joint Press Release draft 2017.11.3 LESS OIL 254 

pm - gph edits.docx 

Here are some suggested edits. rm not wedded to the last two sentences ofthe second paragraph., but 
something along those lines_ 

Thanks! 

Gene P. Hamilton 
Counselor to the Attorney General 
u.S. D epartment ofJustice 

From: Ehrs:am, Lauren (OPA) 
Sent : Friday, November 3, 2017 4:35 PM 
To: Prior, Ian (OPA) >; Hamilton, Gene (OAG) (b) (6) 
Subject: RE: (b)(5) 

Attached is the most up to date version from us. 

From: Prior, Ian (OPA) 
Sent : Friday, November 3, 2017 4:29 PM 
To: Hamilton, Gene (OAG) • (b)(6) 
Cc: Ehrsam, Lauren (OPA) (b) (6) 
Subject: Re: (b) (5) 

Nope go for it nowthen we'll get it approved once you've edited. 

Just make sure Lauren is CC'd. 

Thx 

l.m D. Prior 
Principal Deputy Director of Public Affairs 
Office:-
Cell:IIIIDD>IIII 

For information on office hours, access to media events, andstandard ground rules for interviews, please 
click here. 

On Nov 3, 2017, at4:27 PM, Hamilton, Gene (OAG} (b) (6) >wrote: 
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Should I hold offon making any edits until later? 

Gene P. Hamilton 
Coun5elor to the Attorney General 
U.S. Department ofJnstic-e 

From: Prior, Ian (OPA) 
Sent: Friday, November 3, 2017 2:26 PM 
To: Cutrona, Danielle (OAG) ◄ (b)(6) >; Flores, Sarah Isgur (OPA) 

(b)(6) >; O'Malley, Devin (OPA) (b) (6) 

Cc: Hamilton, Gene (OAG} (b)(6) >; Tucker, Rachael ( OAG) 
(b) (6) > 

Subject: RE: (b)(5) I 
We were made aware of complaints, but just received attached release today. Haven't run 
quote through approvals 

Ian D. Prior 

Principal Deputy Director of Public Affairs 
Department of Justice 
Office: (b)(6) 
Cell: (b)(6) 

For information on office hours, access to media events, and standard ground rulesfor 
interviews, please cfick here. 

From: Cutrona, Danielle {OAG} 
Sent: Friday, November 3, 2017 2:22 PM 
To: Flores, Sarah Isgur (OPA) (b) (6) >; Prior, Ian (OPA) 

(b) (6) >; O'Malley, Devin (OPA} (b) (6) > 
Cc: Hamilton, Gene (OAG) (b)(6) >; Tucker, Rachael (OAG) 
, (b) (6) > 
Subject: FW: (b)(5) I 

OPA- Oilsays we' ve been coordinating but none of us were aware. Copying Gene and Rachael 
who are point. Please run any materials by them. Thanks. 
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i  

QUESTIONS PRESENTED  

1.  Did  the  Ninth  Circuit  err  in  creating  an  
immigration-specific  rule  under  which  state  police  
powerregulations that “arrang[e]” federal immigration  
classifications  are  preempted,  ev  ifpreemption  en  was  
not “the  clear and manifest purpose  ofCongress”?  

2.  Did  the  Ninth Circuit  err  in  assuming that  the  
Deferred  Action  for  Childhood  Arrivals  (DACA)  
program,  an  e-branch  of  non-executiv  policy  
enforcement,  was  alid  “federal  law”  capable  of  v  
preempting a state  police  power regulation?  
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ii  

PARTIES TO THE  PROCEEDING  

Petitioners  are  Janice  K.  Brewer,  the  22nd  
Gov  ofthe  State  ofArizona; John S.  Halikowski,  ernor  
Director ofthe Arizona Department ofTransportation;  
and  Stacey  K.  Stanton,  Director  of the  Motor  Vehicle  
Division ofthe ArizonaDepartment ofTransportation.  

Respondents  are the Arizona Dream Act Coalition,  
a  non-profit  organization,  and  the  following  
individuals:  Christian  Jacobo,  Alejandra  Lopez,  Ariel  
Martinez,  Natalia  Perez-Gallegos,  Carla  Chavarria,  
and Jose  Ricardo  Hinojos.  
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PETITION FOR WRIT OF CERTIORARI  

The  Ninth  Circuit  has  now  held  that  an  eexecutiv  
branch  memorandum  can  preempt  state  law.  While  
the  panel  takes  great  pains  to  cloak its  holding in  the  
theorythatArizonaimpermissiblyborrows federal law,  
App.  36,  that  theory  is  so  plainly  at  odds  with  this  
Court’s  precedent  and  the  decisions  of other  circuits  
that it merits little debate.  See,  e.g. ,  Plyler v.  Doe, 457  
U.S.  202,  226  (1982)  (“The  State  may  borrow  the  
federal  [immigration]  classification.”).  In  fact,  the  
panel itselfmoves past its superficial holding to defend  
the  presidential legislation  at  issue  in  this  case.  App.  
44–47.  And  the  dissenting  opinion  of six  judges  who  
favored  rehearing  en  banc  explains  how  the  panel  
“holds  that the enforcement decisions  ofthe President  
are federal law.”  App. 4 (Kozinski, J., dissenting).  This  
type  of  unilateral  lawmaking  usurps  the  role  of  
Congress andpermits too-easypreemptionofstate law.  
The  Ninth  Circuit’s  decision  is  therefore  a  threat  to  
both the  separation ofpowers  and our federal  system.  

Like ev  ilege of  eryState, Arizonaregulates the “priv  
driving  on  state  roads.”  Birchfield  v.  North  Dakota,  
136 S.  Ct.  2160,  2169 (2016).  To that end,  the Arizona  
DepartmentofTransportation (“ADOT”) issues driver’s  
licenses  to  anyone  who  can  meet  certain  criteria,  
including  “submit[ting]  proof  satisfactory  to  the  
department that the applicant’s presence in theUnited  
States  is  authorized  under  federal  law.”  Ariz.  Rev.  
Stat.  §  28-3153(D).  The  present  controversy  asks  
whetherADOTmustaccept three types ofEmployment  
Authorization  Documents  (“EADs”)  issued  by  the  
Department  of Homeland  Security  as  proof  that  the  
EAD-holder’s  presence  in  the  United  States  is  
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2  

“authorized under federal law.”  Id.  One ofthose EAD  
categories,  labeled  “(c)(33),”  corresponds  to  the  
Deferred  Action  for  Childhood  Arrivals  (“DACA”)  
program.  

The Secretary ofHomeland Security created DACA  
inaJune 2012 memorandum(the “DACAMemo”).  The  
DACA  Memo  was  not  enacted  by  Congress  or  
promulgated  through  any  formal  rulemaking  
procedures.  Moreover,  its  benefits  are  justified  as  
“prosecutorial  discretion,”  App.  197,  and  revocable  at  
any  time  in  the  sole  discretion  of the  Department  of  
Homeland Security.  

A  discretionary,  ocable  program  of  rev  non-
enforcement,  which  was  created  by  executive  action  
alone,  cannot  preempt  state  law  regulating  driver’s  
licenses.  Even  the  Ninth  Circuit  acknowledges  that  
granting licenses is a traditional police power.  App. 36.  
Where  police  powers  are  olvinv  ed,  this  Court requires  
that Congress  supply “clear and manifest” evidence  of  
its  intent  to  preempt  state  law.  Arizona  v.  United  
States,  132  S.  Ct.  2492,  2501  (2012)  (quoting  Rice  v.  
Santa  Fe  Elevator  Corp. ,  331  U.S.  218,  330  (1947)).  
The  two  statutory  provisions  identified  by  the  Ninth  
Circuit  as  idence  of  congressional  intent  ev  are  
inadequate, which explains whythat court rejected the  
“clear  and  manifest”  standard  entirely.  App.  35;  see  
also  App.  6  (Kozinski,  J.,  dissenting).  The  Ninth  
Circuit’s rejection ofthe “clear and manifest” standard  
is a departure from 70 years ofthis Court’s preemption  
jurisprudence.  Toprotect the sovereigntyoftheStates,  
this  Court should grant review.  
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3  

Additionally,  the Ninth Circuit nev explains how  er  
the  DACA  program  can  be  federal  law.  The  
Constitution  assigns  authority  over  immigration  to  
Congress.  U.S.  Const.  art.  I,  §  8,  cl.  4.  Unlike  the  
demanding  test  for  preemption,  the  separation  of  
powers  requires  only  that  Congress  has  exercised  its  
Article I authority to regulate immigration—including  
sanctioning  certain  types  of  deferred  action  and  
assigningthemuniqueEADs—to strip thePresident of  
power  to  create  new  law  in  this  area.  Youngstown  
Sheet & Tube Co.  v.  Sawyer, 343 U.S.  579 (1952).  The  
separationofpowers thus forecloses anyargumentthat  
the  DACA  Memo  or  EADs  issued  under  DACA  carry  
the force oflaw for purposes ofthe Supremacy Clause.  
Alden  v.  Maine,  527  U.S.  706,  731  (1999)  (“[T]he  
Supremacy  Clause  enshrines  as  ‘the  supreme  Law  of  
the Land’ only those Federal Acts that accord with the  
constitutional design.”).  

Even  if  the  Ninth  Circuit  were  correct  that  non-
enforcement  under  DACA  is  “a  matter  of discretion,”  
App.  40,  a  memo  designed  to  guide  prosecutorial  
discretion  cannot  preempt  Arizona’s  permissible  
incorporation  of  federal  immigration  classifications.  
Plyler, 457 U.S.  at  226.  The  decision  not  to  prosecute  
someone  does  not  change  that  person’s  classification  
under  federal  law  or  establish  presence  authorized  
“under  federal  law.”  Ariz.  Rev.  Stat.  §  28-3153(D).  
That  insight  is  consistent  with  the  holdings  of  this  
Court,  which confirm that not every dispatch from the  
executive branch  carries  the  force  of law.  Thus  this  
Court  recognizes  a  category  of  “Executive  Branch  
communications thatexpress federalpolicybut lackthe  
force  of  law”  and  therefore  “cannot  render  
unconstitutional [a State’s]  otherwise  valid [statute].”  
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4  

Barclays  Bank  C  Franchise  Bd.  ofCal. ,PL v.  Tax  512  
U.S.  298,  330  (1994);  see  also,  e.g. ,  Holk  v.  Snapple  
Beverage Corp. , 575 F.3d 329,  339 (3d Cir.  2009).  The  
Fifth  Circuit,  considering  the  same  assertion  of  
executiv power at issue in this case,  held that federal  e  
immigration law “flatlydoes not permit the [executive]  
reclassification  ofmillions  of illegal  aliens  as  lawfully  
present  and  thereby  make  them  newly  eligible  for  a  
host  of federal  and  state  benefits.”  Texas  v.  United  
States,  809  F.3d  134,  184  (5th  Cir.  2015),  aff’d  by  an  
equally  divided  court,  136  S.  Ct.  2271  (2016).  By  
assumingthatDACAis sufficient to establishpresence  
in  the  United  States  “authorized  under  federal  law,”  
the Ninth Circuit departs from precedent in this Court  
and  numerous  circuits.  

While  the  executive  branch  is  free  to  exercise  
prosecutorial discretion “ona case-by-case basis,”Reno  
v.  American-Arab  Anti-Discrimination  Comm. ,  525  
U.S.  471,  484  n.8 (1999),  it cannot preempt state  laws  
related  to  traditional  state-provided  benefits  with  
blanket  policies  of  non-enforcement.  This  formerly  
settled  feature  of the  separation  of powers  demands  
this  Court’s  vindication.  

OPINIONS BELOW  

The  order  from  the  U.S.  Court  of Appeals  for  the  
Ninth  Circuit  denying  rehearing  en  banc  appears  at  
2017 WL 461503.  App.  1–2.  Accompanying it are  the  
panel’s  amended  opinion,  App.  14–51,  Judge  Berzon’s  
concurring opinion,  App.  52–63,  and Judge  Kozinski’s  
dissenting  opinion  for  himself and  five  other  judges,  
App. 2–13.  The orderandpermanent injunction issued  
by  the  U.S.  District  Court  for  the  District  of Arizona  
appear at 81 F.  Supp.  3d 795.  App.  104–41.  
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5  

JURISDICTION  

The  Ninth  Circuit  denied  rehearing  en  banc  and  
issued its amended opinion on February 2, 2017.  App.  
1.  That court’s jurisdiction rested on 28 U.S.C.  § 1291.  
Petitioners  invoke  this  Court’s  jurisdiction  under  28  
U.S.C.  §  1254(1).  

CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED  

The  Supremacy  prov  that  “This  Clause  ides  
Constitution, and the Laws ofthe United States which  
shall  be  made  in  Pursuance  thereof;  and  all  Treaties  
made,  or which  shall be  made,  under the  Authority of  
the  United  States,  shall  be  the  supreme  Law  of  the  
Land;  and  the  Judges  in  every  State  shall  be  bound  
thereby,  any Thing in the  Constitution or Laws  ofany  
State  to  the  Contrary  notwithstanding.”  U.S.  Const.  
art.  VI,  cl.  2.  

The  Take  Care  Clause  requires  that  the  President  
“shall take Care that the Laws be faithfully executed.”  
U.S.  Const.  art.  II,  §  3.  

The relev  erning  ant portion ofArizona’s statute gov  
driv  .er’s  licenses  appears  at  App.  207–08.  Ariz.  Rev  
Stat.  §  28-3153(D).  

STATEMENT OF THE  CASE  

A.  Statutory Background  

1.  Deferred  action.  Congress  has  plenary  
authority  to  regulate  immigration,  U.S.  Const.  art.  I,  
§ 8,  cl.  4,  and has  done  so through numerous  statutes,  
includingthe ImmigrationandNationalityAct (“INA”),  
8  U.S.C.  §§  1101–07.  For  persons  who  have  not  
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complied  with  the  INA  and  would  otherwise  face  
deportation, “the Executiv has discretion to abandon”  e  
removal proceedings in what has “come to be known as  
‘deferred  action.’”  Reno,  525  U.S.  at  483–84.  When  
initiated  by  the  executive  branch  as  a  component  of  
prosecutorial  discretion,  deferred  action  is  a “case-by-
case” decision.  Id.  at 484  n.8.  

Congress  can  also  authorize  deferred  action  on  a  
class-wide basis.  Inamemorandumoutliningthe legal  
argumentforDACAandits laterexpansions, theOffice  
ofLegalCounsel cited four suchoccasions. See 8 U.S.C.  
§  1154(a)(1)(D)  (self-petitioners  under  the  Violence  
Against Women Act); Pub. L. No. 107–56, § 423(b), 115  
Stat. 272, 361 (familymembers ofpermanent residents  
killed  on  September  11,  2001);  Pub.  L.  No.  108-136,  
§ 1703(c)–(d), 117Stat. 1392, 1694–95 (familymembers  
of  U.S.  citizens  killed  in  combat);  8  U.S.C.  
§ 1227(d)(1)–(2) (certain T- and U-v  see  isa applicants);  
also  Memorandum  from  Karl  R.  Thompson,  Principal  
Deputy  Assistant  Attorney  General  at  the  Office  of  
LegalCounsel,TheDepartmentofHomelandSecurity’s  
Authority  to  Prioritize  Removal  of  Certain  Aliens  
Unlawfully  Present  in  the  United  States  and  to  Defer  
Removal  ofOthers  .(hereinafter  “OLC  Opinion”)  (Nov  
19,  2014).  App.  133–94.  

What  Congress  has  not  done  is  adopt  one  of  the  
many  v  elopment,  Relief,  and  ersions  of  the  Dev  
Education  for  Alien  Minors  Act  (“DREAM  Act”).  See,  
e.g. ,  DREAM  Act  of  2011,  S.  952,  H.R.  1842,  112th  
Cong.  (2011); DREAM Act of2010,  H.R.  6497,  S.  3992,  
S.  3963,  111th  Cong.  (2010);  DREAM  Act  of 2007,  S.  
774,  110th  Cong.  (2007).  Across  its  ariousv  
incarnations,  the  DREAM  Act  has  aimed  to  provide  
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7  

lawful  presence  to  substantially  the  same  class  of  
beneficiaries  cov  Indeed,  ered  by  the  DACA  Memo.  
Respondent’s  name—the  Arizona  Dream  Act  
Coalition—recognizes the congruityoftheunsuccessful  
legislation and  the  DACA program.  

2.  Work  authorizations.  In  exercising  its  
constitutional  authority  over  immigration,  Congress  
has  also  enacted  detailed  statutes  addressing  when  
aliens are authorized towork in the UnitedStates. The  
Immigration  Reform  and  Control  Act  of 1986  (IRCA),  
Pub. L. No. 99-603, 100 Stat. 3359, is “a comprehensive  
scheme”  that  “forcefully  made  combating  the  
employment  of  [unauthorized]  aliens  central  to  the  
policy  of  immigration  law.”  Hoffman  Plastics  
Compounds,  Inc.  v.  NLRB,  535  U.S.  137,  147  (2002)  
(internal quotation and  alterations  omitted).  

Amongotherthings, Congress establishedpenalties  
for  employers  who  hire  unauthorized  aliens.  8  U.S.C.  
§ 1324a(a),(f).  The law defines “unauthorized alien” as  
an  “alien  [who]  is  not  at  that  time  either  (A)  an  alien  
lawfully  admitted  for  permanent  residence,  or  (B)  
authorized to be so employed by this chapter or by the  
AttorneyGeneral.”  Id. § 1324a(h)(3).  This definitional  
subsection, howev  e theexecutiver, doesnotgiv  ebranch  
a blank check to  grant work authorizations.  

To  the  contrary,  Congress  has  separately  
demarcated  the  Executive’s  delegated  authority  to  
issue workpermits. E.g. , 8 U.S.C.  § 1101(i)(2) (human-
trafficking  v  §§  1158(c)(1)(B),(d)(2)  ictims);  8  U.S.C.  
(asylum  applicants);  8  U.S.C.  §§  1184(c)(2)(E),(e)(6),  
(p)(3),(p)(6),(q)(1)(A) (spouses ofL- and E-visa holders;  
certain  victims  of crime;  spouses  and  certain  children  
of lawful  permanent  residents);  8  U.S.C.§  1254a(a)(1)  
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8  

(temporary-protected-status  holders).  Congress  has  
also statutorilygrantedworkpermit eligibility to a few  
narrow  classes  of deferred-action  recipients.  E.g. , 8  
U.S.C.  §  1154(a)(1)(D)(i)(II),(IV)  (children  of Violence  
Against  Women  Act  self-petitioners).  Additionally,  
certainnonimmigrantv  ideworkisas automaticallyprov  
authorizations.  E.g. ,  8  U.S.C.  §  1101(a)(15)(E),  
(H),(I),(L) (commercialworkers); id. § 1101(a)(15)(A),(G)  
(foreign-government  or  international-organization  
workers); id. § 1101(a)(15)(P) (athletes orentertainers).  
Congress  has  taken  no  such  action  with  respect  to  the  
group ofaliens  at issue in this  case.  

B.  Deferred Action for Childhood Arrivals  
(DACA)  

On  June  15,  2012,  the  Department  of  Homeland  
Security issued theDACAMemo.  Couched in language  
ofprosecutorial discretion,  the DACA Memo promised  
deferred  action  on  als  and  work  two-year  interv  
authorizations  for  individuals  who  meet  several  
criteria.  App.  195.  

The  DACA Memo itselfstressed that it “confers  no  
substantive  right,  immigration  status  or  pathway  to  
citizenship.”  App.  199.  The  Office  of Legal  Counsel  
picked  up  the  same  theme  two  years  later,  explaining  
that  DACA  “does  not  establish  any  enforceable  legal  
right  to  remain  in  the  United  States—and  it  may  be  
revokedbyimmigrationauthorities at theirdiscretion.”  
App.  156.  The  reason  DACA  could  reflect  only  the  
ephemeral  “decision  to  openly  tolerate  an  
undocumented  alien’s  continued presence  .  .  .  (subject  
to  rev  at  ocation  the  agency’s  discretion),”  App.  169,  is  
that “[o]nly the Congress, acting through its legislative  
authority,  can  confer”  substantive  rights  or  a  lawful  
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9  

immigration  status,”  App.  199.  The  executiv branch  e  
acting  alone  was  constrained  by  “the  framework  of  
existing law,” which the DACAMemo purported not to  
change.  Id.  

Two  years  later,  the  Department  of  Homeland  
Security expanded the DACA program to encompass a  
broader range ofpersons who had illegally entered the  
United  States  as  children  and  launched  a  parallel  
programforunauthorizedalienswithchildrenwhohad  
been  born  in  the  United  States  and  were  therefore  
citizens (DAPA).  Around that time, the Office ofLegal  
Counsel offered amemorandumattemptingto fit these  
actions as well as the original DACA Memo within the  
scope  of executive  prerogative.  App.  133–94.  As  the  
OLC  memorandum  illustrates,  the  legal  justification  
for  each  of  these  initiativ  It  is  es  was  identical.  
therefore important for the present case that the Fifth  
Circuit struckdown the 2014 expansions for exceeding  
the authority ofthe executive branch to change the law  
unilaterally, a decision affirmed byan equal division of  
this  Court.  Texas  v.  United States,  809  F.3d  134  (5th  
Cir.  2015),  aff’d by an equally divided court, 136 S.  Ct.  
2271  (2016)  

Shortly  after  DACA  was  created,  ADOT  began  
reviewing  its  policies  to  determine  whether  DACA  
beneficiaries  would  qualify  for  Arizona  driver’s  
licenses.  ER  181–84.  The  department  came  to  the  
conclusion that “presence . . . authorized under federal  
law,”  Ariz.  Rev  ered  almost  .  Stat.  §  28-3153(D),  cov  
every  category  of  alien  created  by  the  federal  
government:  those  with  a  formal  immigration  status,  
those onapathtoobtainingformal immigrationstatus,  
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10  

and  those  with  relief provided  pursuant  to  the  INA.  
ER 145;  ER 147–51.  

DACA, however,  is not part ofthe INAor any other  
statute.  Nor  is  it  the  product  of agency  rulemaking  
pursuant to a congressional delegation.  Rather, DACA  
purports to be mere prosecutorial discretion.  As such,  
it  is  not  “federal  law,”  and  applicants  for  a  driver’s  
license  could  not  rely  on  category  (c)(33)  EADs—the  
categorycreatedbythe federal government specifically  
for DACA—to  prov eligibility.1 e  

C.  Procedural History  

Respondents  filed  suit,  asserting  that  ADOT’s  
interpretation  of “presence  in  the  United  States  .  .  .  
authorized  under  federal  law”  to  exclude  persons  
holding (c)(33) EADs violated both the Supremacy and  
Equal  Protection  Clauses  of  the  United  States  
Constitution.  

Until its final chapter, this litigation focused on the  
Fourteenth  Amendment.  In  fact,  the  district  court  
used only one paragraph ofa 40-page opinion to grant  
ADOT’smotiontodismiss theSupremacyClause claim.  
Arizona  Dream  Act  Coal.  v.  Brewer,  945  F.  Supp.  2d  
1049, 1077–78 (D. Ariz. 2013), rev’dandremanded, 757  
F.3d  1053  (9th  Cir.  2014).  The  court  explained  that  
“even  under  the  lenient  Rule  12(b)(6)  standard,  the  
claim  is  not  based  on  a  cognizable  legal  theory.”  Id.  
Years  later,  the  six  judges  dissenting  from  denial  of  
rehearing  en  banc  would  note  that  the  trial  court  

1 Two other categories  ofEADs  likewise  fail to establish presence  
authorized under federal law.  Identified by their federal category  
codes,  they  are  (a)(11)  (deferred  enforced  departure)  and  (c)(14)  
(generic deferred action).  ER 145.  
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11  

dismissed  the  preemption  claim  “with  bemusement.”  
App.  3  (Kozinski,  J.,  dissenting).  

In  the  meantime,  Respondents  appealed  only  the  
district  court’s  denial  of  their  motion  for  summary  
judgment  on  equal  protection.  The  Ninth  Circuit  
rev  no  irreparable  ersed  the  lower  court’s  finding  of  
harm  and  proceeded  to  consider  all  four  preliminary  
injunction factors in the first instance and to order the  
district  court  to  “enter  a  preliminary  injunction  
prohibiting [ADOT] fromenforcinganypolicybywhich  
the  Arizona  Department  of Transportation  refuses  to  
accept  Plaintiffs’  Employment  Authorization  
Documents,  issued to  Plaintiffs  under DACA,  as  proof  
that  Plaintiffs  are  authorized  under  federal  law  to  be  
present  in  the  United  States.”  Ariz.  Dream  Act  
Coalition  v.  Brewer,  757  F.3d  1053,  1058  (9th  Cir.  
2014).  

Petitioners moved this Court for a stay pending the  
resolution ofa petition for certiorari.  Justice Kennedy  
referred that motion to the whole Court,  which denied  
the staywith three Justices dissentingfrom the denial.  
See  App.  132.  Confident  that  they  would  prevail  on  
remand  and  because  discovery  had  continued  in  the  
district  court  for  ov a  year,  Petitioners  did  not  er  seek  
certiorari.  

The  district  court,  believing  itself  bound  by  the  
earlier  Ninth  Circuit  decision,  entered  a  permanent  
injunction borrowed verbatim from the Ninth Circuit’s  
opinion.  Ariz.  Dream  Act  Coalition  v.  Brewer,  81  F.  
Supp.  3d  795,  811  (D.  Ariz.  2015)  (also  found  at  ER  
7–26).  Petitioners  again  appealed,  and  the  case  was  
assigned  to  the  same  Ninth Circuit  panel.  See  Order,  
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12  

Ariz.  Dream Act Coalition v.  Brewer, No. 15-15307 (9th  
Cir. June 2, 2015) (Pregerson, Berzon & Christen, JJ.).  

Atoralargument, thepanelunexpectedlypivotedto  
the  long-forsaken  topic  of  preemption.  Although  
Respondents  abandoned  their  Supremacy  Clause  
claims, App. 210–11, the panel called for supplemental  
briefing on that subject and on the constitutionality of  
DACA,  App.  34.  

On  April 5,  2016,  the  Ninth Circuit panel affirmed  
the entryofapermanent injunction, this time based on  
preemption.  App.  71,  as  amended by  App.  21.  While  
the  panel  recognized  that  driver’s  licenses  are  a  
traditional  area  of state  regulation,  App.  36,  and  that  
States  may  incorporate  federal  immigration  
classifications, id.  (citingPlyler, 457 U.S. at 225–26), it  
nevertheless  found preemption because “by arranging  
federal  classifications  in  the  way  it  prefers,  Arizona  
impermissibly  assumes  the  federal  prerogative  of  
creating  immigration  classifications  according  to  its  
own  design,”  App.  39.  

Petitioners  sought  rehearing  en  banc,  which  the  
Ninth  Circuit  denied  over  a  six-judge  dissent.  App.  
2–13 (Kozinski,  J.,  dissenting).  The  dissent faults  the  
panel  opinion  for  declaring  ADOT’s  policy  preempted  
without  identifying  the  federal  laws  that  preempt  it,  
App.  6–9,  and  for  refusing  to  address  the  antecedent  
question  of  whether  the  DACA  Memo  could  be  
described as  either “law” or “lawful” before  concluding  
that it is “part ofthe body of‘federal law’ that imposes  
burdens and obligations on  sov  the  ereign states,” App.  
4.  BecauseDACAis neither lawnor lawful, Petitioners  
seek this  Court’s  review.  
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13  

REASONS FOR GRANTING THE  PETITION  

Since  the  Founding,  the  separation  of powers  has  
been  “a  bulwark  against  tyranny.”  United  States  v.  
Brown,  381  U.S.  437,  443  (1965).  Preserving  liberty  
“requires[]  that  the  three  great  departments  ofpower  
should  be  separate  and  distinct.”  The  Federalist  No.  
47,  at  324  (James  Madison)  (J.  Cooke  ed.  1961).  And  
just as the division ofpower among the branches ofthe  
federal  government  protects  liberty,  so  too  does  the  
vertical  separation  of  power  between  the  federal  
government  and  the  States.  NFIB  v.  Sebelius,  132  
S.  Ct.  2566,  2578  (2012)  (quoting  New  York  v.  United  
States, 505 U.S.  144,  181 (1992) (“State  ereignty issov  
not just an end in itself:  ‘Rather,  federalism secures to  
citizens  the  liberties  that  derive  from  the  diffusion  of  
sov  “the  police  power  is  ereign  power.”)).  Thus,  
controlledby50differentStates insteadofonenational  
sov  and  when  States  exercise  that  power,  ereign,”  id. ,  
only the “‘clear and manifest purpose ofCongress’” will  
suffice  to  preempt  those  laws,  Arizona,  132  S.  Ct.  at  
2501  (quoting Rice,  331  U.S.  at  230);  Wyeth  v.  evine,L  
555  U.S.  555,  565  (2009).  

The  Ninth  Circuit’s  decision  in  this  case  is  
remarkable  for  eroding  both  dimensions  of  the  
constitutional  div  It  diminishes  the  ision  of  power.  
States  by  rejecting  the  “clear  and  manifest”  standard  
that has existed since Rice in fav ofan immigration-or  
specific  test.  That  holding  contradicts  decades  of  
precedent  from  this  Court  and  every  circuit  court  of  
appeals.  And  after  lowering  the  bar  for  preemption,  
the  panel  undermines  this  Court’s  allowance  that  a  
“State may borrow the federal classification” ofaliens,  
Plyler, 457U.S. at 226, byholdingthatArizonawas not  
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14  

free to “arrange[]” those classifications—the EADs—in  
amanner that suits its regulatory task.  In the absence  
ofany ev  aidence  that Congress  intended such  radical  
departure,  this  Court  should  restore  the  traditional  
sovereignty ofthe  50  States.  

The  Constitution’s  division  of  power  among  the  
federal branches fares nobetter.  Specifically, the effect  
ofthe panel’s decision is  to hold “that the enforcement  
decisions  of  the  President  are  federal  law.”  App.  4  
(Kozinski,  J.,  dissenting).  It  does  so  by  finding  a  
conflict  with  Arizona’s  requirement  of “presence  .  .  .  
authorized  under  federal  law.”  Ariz.  Rev Stat.  §  28-.  
3153(D).  But the onlyauthorization for (c)(33) EADs is  
the  DACA  Memo,  which  must  belong  to  one  of  two  
categories: either it announces a substantive change in  
the  law  by  executiv action  alone,  or  it  is  a  precatory  e  
enforcement  guide  without  the  force  of  law.  Either  
option lacks  preemptiv force.  e  

This  Court  should  grant  certiorari  to  bring  the  
Ninth  Circuit’s  outlier  decision  into  harmony  with  
precedent  from  this  Court  and  courts  around  the  
nation.  Along  the  way,  it  will  restore  the  two-part  
separation  of  powers  that  guards  against  the  
consolidation ofpower in  any individual.  
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15  

I.  The Ninth Circuit’s Rejection ofthe “Clear  
and  Manifest”  Standard  for  Preempting  
State  Law  Is  Contrary to  Precedent  from  
this  Court  and  the  Second  and  Fifth  
Circuits.  

While purportingto avoidahostofissues, theNinth  
Circuitdecisioncomes to rest on the ideathatArizona’s  
incorporation offederal classifications is preempted by  
federal law.  App.  33.  To do so,  the  lower court adopts  
an incorrect legal standardforfindingpreemptionand,  
as  a  result,  reaches  a  decision  that  is  irreconcilable  
with  precedent  from  this  Court  and  others.  This  
gossamer-thin  appeal  to  constitutional  avoidance  is  
easy to expose, butwould be devastating ifleft in place.  

Preemption is a drastic outcome.  While the federal  
government is  one  of limited and enumerated powers,  
the “States hav ast residualpowers”under theTenth  e v  
Amendment.  United States v.  ocke,L  529 U.S.  89,  109  
(2000).  Mindful  of this  “fundamental”  feature  of “our  
federal  structure,”  id. ,  this  Court  imposes  a  high  
threshold  for  preempting  state  laws.  To  wit,  when  
“Congress has legislated . . . in a field which the States  
have  traditionally  occupied,  .  .  .  we  start  with  the  
assumptionthat thehistoricpolicepowers oftheStates  
were  not  to  be  superseded  by  the  Federal  Act  unless  
that was  the clear and manifest purpose ofCongress.”  
Wyeth  v.  Levine,  555  U.S.  at  565  (alterations  in  
original, quotation omitted).  This “clear and manifest”  
standard  gives  life  to  the  bedrock principle  that  “it  is  
Congress  rather  than  the  courts  that  preempts  state  
law.”  Chamber ofCommerce ofthe U.S. v. Whiting, 563  
U.S.  582,  607 (2011) (quotation  omitted).  
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16  

Congressunquestionablyhasauthorityto “establish  
an uniform Rule ofNaturalization.”  U.S.  Const.  art. I,  
§ 8,  cl.  4.  This power “is essentially a determination of  
who  should  or  should  not  be  admitted  to  the  country,  
and  the  conditions  under  which  a  legal  entrant  may  
remain.”  De  Canas  v.  Bica,  424  U.S.  351,  355  (1976),  
supersededby statute in irrelevantpartas recognized in  
Arizona,  132  S.  Ct.  at  2503  (cited  at  App.  24).  This  
federal  field  does  not,  however,  preclude  all  state  
“act[ion]  with respect to illegal aliens.”  Plyler, 457 U.S.  
at  225.  In  fact,  the  States’  interest  in  illegal  
immigration  includes  “deter[ring]”  the  practice  in  
serv  at 228  ice oftraditional police-power interests.  Id.  
n.23  (“Although  the  State  has  no  direct  interest  in  
controlling  entry  into  this  country  .  .  .  we  cannot  
conclude that theStates arewithoutanypowertodeter  
the  influx  of  persons  entering  the  United  States  
against  federal  law.”).  Thus,  Arizona  was  within  its  
rights to make mandatory the federal E-Verify system  
in  “hopes  that  its  law  will  result  in  more  effective  
enforcement  of  the  prohibition  on  employing  
unauthorized aliens.”  Whiting, 563 U.S.  at 607.  Short  
of  determining  who  may  enter  and  remain  in  the  
United  States,  each  State  has  significant  latitude  to  
regulate  in traditional  areas  ofstate  concern.  

The  Ninth  Circuit  panel  admits  that  regulating  
driver’s  licenses  is  within  the  States’  police  power.  
App.  38.  That  fact  triggers  the  requirement  that  
preemption  be  the  “clear  and  manifest  purpose  of  
Congress.”  Arizona,  132  S.  Ct.  at  2501  (quotation  
omitted).  

But  the  Ninth  Circuit  refused  to  apply  this  
requirement.  By misusing a quotation from a footnote  
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17  

characterizing the  dissent  in  Toll v.  Moreno,  458  U.S.  
1  (1982),  the  Ninth  Circuit  adopted  a  different  test:  
“‘neither  a  clear  encroachment  on  exclusive  federal  
power to admit aliens nora clear conflictwithaspecific  
congressional purpose’  is  required in  order  for federal  
law to preempt state regulations ofimmigrants.”  App.  
35  (quoting  Toll,  458  U.S.  at  11  n.16).  That  is  not  
correct.  The  Toll  footnote  did  not  address  the  
presumption  against  preemption  and,  by  its  own  
admission,  referred  to  a case  decided  under the  Equal  
Protection  Clause.  Moreover,  had  the  Ninth  Circuit  
taken  seriously  this  Court’s  more  recent  decisions  
inv  ing  the  presumption  against  preemption  in  the  olv  
immigration context, itwouldhave seen that the “clear  
and  manifest”  threshold  applies  with  full  force.  E.g. ,  
Arizona,  132  S.  Ct.  at 2501  (citing Wyeth).  

In defense ofthe vertical separation ofpowers, this  
Court  should  grant  certiorari  for  the  purpose  of  
extinguishing  this  error  alone.  Creating  an  
immigration-specific  rule  is  unnecessary  and  negates  
the  logic ofthe  presumption against preemption.  

The Ninth Circuit’s need for a special rule becomes  
apparent  when  considering  the  decision’s  two  feeble  
tethers to congressional intent.  The first is a provision  
defining  “unlawful  presence”  for  purposes  of a  single  
paragraph  in  the  INA.  App.  42;  8  U.S.C.  
§  1182(a)(9)(B)(ii).  It  explains  that  an  alien  is  
unlawfully present ifhe  remains  in  the  United States  
“after the expiration ofthe period ofstayauthorized by  
the  Attorney  General.”  Id.  That  fact  does  not,  of  
course,  imply  that  anyone  who  has  not  overstayed  a  
period  authorized  by  the  Attorney  General  is,  for  all  
purposes includinggettingadriver’s license inArizona,  
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18  

lawfully  present.  Second,  the  Ninth  Circuit  panel  
points  to  prov  a  ision  ofthe  REAL ID Act that  permits  
but does  not require  States  to  giv licenses  to  persons  e  
with  deferred  action.  App.  42;  Pub.  L.  No.  109-13,  
§  202(c)(2)(C)(i).  That  is  all  the  panel  has.  As  the  
dissenting judges point out, “[t]hat the panel can trawl  
the  great  depths  of the  INA  .  .  .  and  return  with  this  
meager  catch  suggests  exactly the  opposite”  ofa  clear  
andmanifest congressional intenttopreemptArizona’s  
law.  App.  8 (Kozinski,  J.,  dissenting).  

Congressional  disapproval  is  impossible  to  find  
becauseADOT“borrows”federal classifications exactly  
as they are created by the federal government.  Plyler,  
457 U.S.  at  226.  Its  policy awards  driv  to  er’s  licenses  
all  classes  ofaliens  holding an EAD  except those  with  
(a)(11), (c)(14), and (c)(33) EADs.  These classifications  
are  not  ADOT’s.  Moreover,  ADOT  does  not  tamper  
with  the  federal  classifications  by,  for  example,  
dividing  (c)(33)  EAD-holders  (DACA  beneficiaries)  
brought to the United States before the age offive from  
those  who  entered  the  country  after  their  fifth  
birthdays.  Such  conflicting  re-classification  would  
trigger preemption,  but  ADOT does  no  such  thing.  

While  the  panel  acknowledges  that  States  may  
“incorporate federal immigration classifications,” App.  
36,  it  strikes  down  Arizona’s  law  for  the  sin  of  
“arrangingfederal classifications in thewayitprefers,”  
App.  39.  Its  reasoning  is  self-contradictory:  “by  
arranging  federal  classifications  .  .  .,  Arizona  
impermissibly  assumes  the  federal  prerogative  of  
creating  immigration  classifications.”  App.  39  
(emphasis  added).  The  panel  never  explains  how  
arranging classifications that are admittedly federal is  
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19  

akin  to  creating classifications  rather  than  borrowing  
them,  as  sanctioned  in  Plyler.  Moreover,  the  panel  
identifies nothingto indicate thatCongress clearlyand  
manifestly intended to preempt States from arranging  
immigration  classifications  to  further  an  exercise  of  
state  police  powers.  

This Court and others hav recognized that States’  e  
ability to “borrow” classifications entails the flexibility  
to  arrange  them  in  response  to  the  State’s  regulatory  
project.  Toll is  a prime  example.  Although  the  Court  
struck  down  the  University  of  Maryland’s  policy  
excluding  aliens  with  G-4  visas  from  paying  in-state  
tuition,  its  reasoning had  nothing to  do  with  a State’s  
ability to borrowvisa classifications.  458 U.S. at 16–17  
(discussing congressional intent  specific  to  vG-4  isas).  
To  the  contrary,  the  Court  noted  that  other  visa  
categories  could  be  treated  differently  because  
Congress  had  not  ev  same  inced  the  intent  that  those  
immigrants make the UnitedStates their domicile.  Id.  
at 7  n.8.  Ifthe  Ninth Circuit  were  correct,  Toll would  
hav been a much shorter opinion: Maryland could not  e  
use  visa-specific  classifications,  regardless  of  how  
congressional  intent  v  isa  to  v  This  aried  from  v  isa.  
Court’s  contrary  approach  confirms  that  permissible  
“borrowing”  of  immigrant  classifications  does  not  
dependonhowfine the classifications are but ratheron  
what  the  plaintiff can  e regarding  congressional  prov  
intent.  

InLeClerc v. Webb, 419 F.3d405 (5thCir. 2005), the  
Fifth  Circuit  upheld  a  Louisiana  law  that  denied  bar  
admission  to  valiens  holding “nonimmigrant”  isas.  In  
concluding  that  the  INA  did  not  preempt  Louisiana’s  
regulation, the court explained that, “as with the alien  
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20  

class  in  general,  the  sub-class  ofnonimmigrant aliens  
is  itself  heterogeneous,  and  the  distinctions  among  
them are relevant forpreemptionpurposes.”  Id. at 424  
(citing  Toll’s  distinctions  based  on  type  of  visa).  
Because  there  was  no  conflict  between  the  state  law  
and whatCongress clearly intended under federal law,  
Congress  had  not  “unmistakably”  preempted  
Louisiana’s  police  power  regulation  of  the  legal  
profession.  Id.  at 423–25.  The Ninth Circuit attempts  
to  distinguish  LeClerc  because  it  is  the  federal  
government  that  classifies  lawful  aliens  as  either  
immigrant ornon-immigrant.  App. 43.  But the federal  
gov  is  also  the  source  of  the  EAD  ernment  
classifications  in  the  present case.  

Furtherillustratingthepoint, theSecondCircuit, in  
a  decision  that  examined  L  aeClerc,  found  fault  with  
professional  licensing  scheme  that  was  insufficiently  
refined  in  its  approach  to  v  classifications.  isa  
Dandamudi v.  Tisch, 686 F.3d 66 (2d Cir.  2012).  The  
Second  Circuit  found  a  conflict  between  Congress’s  
creation  of  H-1B  and  TN  visas  for  pharmacists  
(including the plaintiffs) and New York’s  rule limiting  
pharmacy  licenses  to  citizens  and  legal  permanent  
residents, ablunt rule that excluded theplaintiffs.  The  
Second  Circuit  found  preemption  based  on  a  conflict  
specific to plaintiffs’ type ofvisa: “Congress intended to  
allow [H-1B  and TN visa-holders]  to practice specialty  
occupations.”  Id.  at  80.  Dandamudi’s  emphasis  on  
congressional  intent  specific  to  pharmacists  with  two  
types ofprofessional visas suggests that had New York  
adopted amore precise rule—one that carved out H-1B  
and TN pharmacists—it would hav surv ed.  Unlike  e  iv  
the  Ninth  Circuit,  the  Second  Circuit  recognized  that  
a  more  precise  borrowing  of federal  classifications  is  
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21  

within  a  State’s  prerogativ  oid  e  and  can  actually  av  
conflict with  congressional intent.  

ThisCourthas sanctionedStates’ borrowingfederal  
immigration  classifications.  When  they  do  so  in  
exercisinga traditional police power, the only question  
is  whether  Congress  has  clearly  and  manifestly  
expressed an intent to preempt the State’s action.  The  
Ninth  Circuit  panel  has  rejected  this  standard  and  
created  a  division  with  other  circuits  in  the  process.  
Certiorari  is  necessary  to  extinguish  this  error  and  
confirm  that  borrowed  federal  classifications  do  not  
offend the  Supremacy Clause.  

II.  The  Ninth  Circuit  Departed  from  
Precedent in thisCourtandSixCircuitsby  
Treating DACA as Federal Law.  

It  takes  little  squinting  to  see  that  the  Ninth  
Circuit’s coreobjection iswithArizona’s conclusionthat  
DACA  fails  to  confer  “presence  .  .  .  authorized  under  
federal  law,”  Ariz.  Rev  Thus  it  .  Stat.  §  28-3153(D).  
bemoans  that  the  State  “distinguishes  between  
noncitizens  based  on  its  own  definition  of ‘authorized  
presence,’  one  that  neither  mirrors  nor  borrows  from  
the  federal  immigration  classification  scheme.”  App.  
39.  As  the  dissent  points  out,  this  is  not  a  matter  of  
borrowing  EAD  classifications,  which  Arizona  does  
faithfully,  but  rather  a  question  of  what  counts  as  
“federal  law.”  App.  4.  The  panel  attempts  to  hide  its  
equation  of DACA  with  federal  law  by  rewriting  the  
state statute to require generic “authorized presence,”  
e.g. , App. 39. This subtle change, which appears eleven  
times  throughout  the  analysis  but  nowhere  in  the  
Arizona  statute,  omits  the  condition  of “presence  .  .  .  
authorized under federal law.”  That condition is at the  
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22  

heart  of the  state  statute  and  should  be  at  the  core  of  
any preemption analysis.  

As explained above, DACAcan be one oftwo things:  
an  amendment  to  immigration  law  or  precatory  
guidance  for  prosecutors.  If DACA  is  a substantive  
change  in  the  law,  as  many  circuits  would  hold  (and  
one  effectiv  then  it  must  fail  under  ely  has),  
Youngstown.  Ifit is merely guidance for prosecutorial  
discretion,  then the Ninth Circuit panel diverges from  
this Court and numerous others in finding preemption  
based  on  a  document  that  lacks  the  force  of  law.  
Arizona  has  faithfully  interpreted  the  boundaries  of  
“federal  law,”  and  DACA  does  nothing  to  alter  that  
conclusion.  

A.  DACA  Is  an  Attempt  to  Change  
Substantive  Law,  which  Is  Unlawful  
Under  Youngs own  and  Therefore  
Incapable ofPreempting State Law.  

DACA  is  an  attempt  by  the  executive  branch  to  
change  federal  immigration  law  without  inv  ingolv  
Congress.  For  preemption,  however,  a  law  must  be  
“made  in  Pursuance”  of the  Constitution.  U.S.  Const.  
art.  VI,  cl.  2.  The  Ninth  Circuit  works  hard  to  avoid  
answering  how  DACA  can  comply  with  the  
constitutional  process  for  lawmaking:  “We  decline  to  
rule  on the  constitutionality ofthe  DACA program,  as  
the  issue  is  not  properly  before  our  court;  only  the  
lawfulness ofArizona’s policy is in question.”  App.  44.  
This  position makes  no  sense  because  “the  lawfulness  
of  Arizona’s  policy”  depends  upon  the  lawfulness  of  
DACA.  After  all,  “only  measures  that  are  
constitutional may preempt state law.”  S.J.  Groves &  
Sons Co.  v.  Fulton County, 920 F.2d 752, 763 (11th Cir.  
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23  

1991).  Or, as the dissenting judges explained: “I am at  
a loss to explain how .  .  .  [t]he President’s policies may  
or may not be ‘lawful’ and may or may not be ‘law,’ but  
are  nonetheless  part  of the  body  of ‘federal  law’  that  
imposes  obligations  on  the  ereign  states.”  App.  4sov  
(Kozinski,  J.,  dissenting).  

The  Fifth  Circuit  has  held  that  the  legally-
indistinguishable  2014  DACA  expansion  and  the  
creation  of DAPA  are  esubstantiv changes  in  the  law  
rather  than  an  exercise  of  prosecutorial  discretion.  
Texas, 809 F.3d at 174–78.  Precedent from the Eighth  
and  D.C.  Circuits  supports  the  same  conclusion.  If  
these  courts  are  correct,  then  the  Constitution’s  
separation ofpowers demands more than an  eexecutiv  
memorandum  to  enact  the  substantiv policy  change  e  
embodied in DACA.  

1.  Notprosecutorialdiscretion.  The separation  
ofpowers  allows  Congress  the luxury ofinaction.  The  
President, on the other hand, “shall take Care that the  
Laws  be  faithfully  executed.”  U.S.  Const.  art.  II,  § 3.  
Prosecutorial  discretion  is  an  exception  to  that  
obligation, but this Court has limited that exception to  
avoid swallowing the  rule.  Prosecutors  may therefore  
decide  not  to  take  action  against  a particular offender  
only  “on  a  case-by-case  basis.”  Reno,  525  U.S.  at  484  
n.8 (1999).  

DACA, however, is more than a decision not to seek  
removal.  It  also  awards  affirmative  benefits  in  
contravention  of the  INA.  Specifically,  Congress  has  
prohibited  the  employment  of unauthorized  aliens,  8  
U.S.C.  §  1324a(1),  yet  DACA  prov  This  ides  EADs.  
unlawful  bonus  takes  DACA  well  beyond  the  
boundaries  of prosecutorial  discretion.  While  Judge  
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24  

Berzon views affirmative benefits as sanctioned by the  
INA’s definition of“unauthorized alien,” App.  52–53, a  
closer  reading  of the  statute  belies  this  theory.  For  
purposes ofemployment, the INAdefinesunauthorized  
aliens  as  noncitizens  not  admitted  as  permanent  
residents  or  “authorized  to  be  so  employed  by  this  
chapter  or  by  the  Attorney  General.”  8  U.S.C.  
§  1324a(h)(3)  (emphasis  added).  But  the  italicized  
language does not create any power.  It merely reflects  
the fact thatworkauthorizationcancomedirectlyfrom  
a  statute,  see,  e.g. ,  8  U.S.C.  §  1154(a)(1)(D)(i)(II),  and  
other  times  must  come  from  the  Attorney  General  
pursuant  to  a  statute,  see,  e.g. ,  8  U.S.C.  
§§ 1160(d)(1)(B),  (d)(2)(B).  Thus,  nothing in the INA’s  
definitional  prov  e  to  isions  allows  the  executiv branch  
confer  affirmative  benefits  through  an  exercise  of  
prosecutorial discretion.  

In  addition  to  extending  benefits  beyond  non-
enforcement,  DACA is  not discretionary.  It is  instead  
“a  general  policy”  that  contrav  e’s  enes  the  executiv  
“statutory  responsibilities.”  Heckler  v.  Chaney,  470  
U.S.  821,  833  n.4  (1985).  Over  a  span  of  80  days,  
USCIS  approved  almost  103,000  DACA  applications.  
ER  470.  As  a  point  of  comparison,  Secretary  
Napolitano  testified  that DHS  approved  a total  of900  
applications  for deferred action ov the entire  year of  er  
2010.  Id.  The change from 2010 to the DACAProgram  
reflects  a  52,200%  increase  in  approvals  per  day.  
Considering  similar  idence  DACA’s  “ev  from  
implementation,”  the  Fifth  Circuit  characterized  the  
government’s  appeals  to  discretion  as  mere  “pretext.”  
Texas,  809  F.3d  at  172.  When  asked,  DHS  had  
precisely  zero  examples  of  an  individualized  
determination  under  DACA.  Id.  This  result  is  
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25  

unsurprising  given  that  the  president  of  the  USCIS  
workers’  union  reported  that  “DHS  management  has  
takenmultiple steps to ensure thatDACAapplications  
are  simply  rubberstamped  if the  applicants  meet  the  
necessary criteria.”  Id.  at  172–73.  

Faced  with  similar  ev  idualized  idence  that  indiv  
determinations  are  not  occurring,  other  courts  of  
appeals  refuse  to  take  the  bait.  The  D.C.  Circuit,  for  
example,  rejected  EPA’s  claims  ofdiscretion  when  an  
agency  model  resolved  96  out  of  100  applications.  
McLouth  Steel  Prods.  v.  Thomas,  838  F.2d  1317,  
1320–21 (D.C.  Cir.  1988).  With slightly more flourish,  
the  Eighth  Circuit  rejected  a  federal  agency’s  “pro  
forma  reference  to  .  .  .  discretion”  as  “Orwellian  
Newspeak.”  Iowa  L  v.  EPA,  711  F.3d  eague  of Cities  
844,  865  (8th Cir.  2013).  

The  Ninth  Circuit,  on  the  other  hand,  ignores  the  
limits  ofprosecutorial discretion.  After  citing several  
cases  inv  ing  case-by-case  discretion,  the  panel  olv  
asserts that past practice also “includes ‘general policy’  
non-enforcement.”  App.  46.  Astonishingly,  the  panel  
quotes  precisely  the  language  this  Court  used  in  
Hecklerto identify impermissible formsofprosecutorial  
discretion  that  would  violate  the  Take  Care  Clause.  
470 U.S. at 832.  By relyingon a “history that includes”  
class-based deferred action,  the panel also deepens  its  
conflict  with  the  Fifth  Circuit,  which  considered  the  
same examples and concluded that “historical practice  
. . . ‘does  not,  by itself,  create power.’”  809 F.3d at 184  
(quoting Medellin v.  Texas,  552  U.S.  491,  532  (2008)).  

DACAisnotprosecutorialdiscretionbecause itgoes  
beyond  non-enforcement  and  does  not  rely  on  
prosecutors’ case-by-case  evaluation.  
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26  

2.  Separation  of  Powers.  Because  DACA  
attempts  a  esubstantiv change  in  the  law,  the  Ninth  
Circuit’s  assumption  that  DACA  is  constitutional  is  
contraryto longstandingprecedentfromthisCourtand  
at least two  courts  ofappeals.  

In  the  arena  of  executive  lawmaking,  Justice  
Jackson’s  concurring  opinion  in  Youngstown  Sheet  &  
Tube  Co.  v.  Sawyer,  343  U.S.  579,  634  (1952),  is  the  
rulebook.  Youngstown  announced  a  tripartite  
framework  for  evaluating  how  much  freedom  the  
executiv enjoys to create law.  The widest berth exists  e  
where  “the  President  acts  pursuant  to  an  express  or  
implied  authorization  of  Congress.”  Id.  at  635  
(Jackson,  J.,  concurring).  Conversely,  when  acting  
contrary  to  a  congressional  pronouncement,  the  
President’s  “power  is  at  its  lowest  ebb  .  .  .  he  can  rely  
only  upon  his  own  constitutional  powers  minus  any  
constitutional powers ofCongress over thematter.”  Id.  
at  638  (Jackson,  J.,  concurring).  In  between  lies  a  
“zone  of  twilight”  characterized  by  “congressional  
inertia,  indifference  or  quiescence.”  Id.  at  637  
(Jackson,  J.,  concurring).  

Congress  has  authority  over  immigration,  U.S.  
Const.  art.  I, § 8, cl.4, and has exercised that authority  
on  numerous  occasions,  including  to  provide  class-
baseddeferredaction. See, e.g. , 8U.S.C. § 1154(a)(1)(D)  
(self-petitioners  under  the  Violence  Against  Women  
Act);  Pub.  L.  No.  107-56,  §  423(b),  115  Stat.  272,  361  
(family  members  of  permanent  residents  killed  on  
September  11,  2001);  Pub.  L.  No.  108-136,  
§ 1703(c)–(d), 117Stat. 1392, 1694–95 (familymembers  
of  U.S.  citizens  killed  in  combat);  8  U.S.C.  
§ 1227(d)(1)–(2) (certain T- and U-visa applicants).  As  
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a result ofthis tide oflegislation, the President’s power  
to  create  or  amend  immigration  law  is  limited  to  “his  
own  constitutional  powers  minus  any  constitutional  
powers ofCongress ov  343  er the matter.”  Youngstown,  
U.S.  at  638  (Jackson,  J.,  concurring).  Because  the  
Constitution  assigns  Congress  authority  erov  
immigration,  the  President  has  no  authority  to  enact  
new  policies  like  DACA.  See  App.  11–12  &  n.7  
(Kozinski,  J.,  dissenting)  (explaining  that  this  case  
belongs  to  Youngstown’s  third category).  

In  Youngstown  itself,  existing  legislation  on  the  
topic  of  property  seizure  was  sufficient  to  preclude  
President  Truman  from  seizing  steel  mills  under  
Article II’s commander-in-chiefauthority.  Id. , 343U.S.  
at 639 & nn.6–8 (Jackson, J., concurring).  In Barclays,  
the  Court  pointed  to  a  history  of  failed  legislation  
seeking  to  ban  California’s  method  of  tax  collection:  
“Congress  has  focused  its  attention  on  this  issue,  but  
has  refrained  from  exercising  its  authority,”  thus  
“yield[ing]  the  floor”  to  the  States,  not  the  executive.  
512  U.S.  at  329;  see  also  id.  at  324–26  &  nn.24–25  
(tracinglegislativ  enmore recently, the  e proposals).  Ev  
Court  held  that  a  “Memorandum  of  the  Attorney  
General”  could  not  make  a  non-self-executing  treaty  
binding  upon  the  States,  notwithstanding  the  
President’s  “plainly  compelling”  interests  in  the  
conduct  of  foreign  affairs.  Medellin,  552  U.S.  at  
524–26.  

Like  Youngstown,  Barclays,  and  Medellin,  the  
present case belongs in the third and most constrained  
Youngstown category.  Congresshas spokenspecifically  
on the subject ofclass-wide deferredaction, buthas not  
extended  such  treatment  to  the  group  of noncitizens  
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28  

covered  by  DACA.  As  in  Youngstown,  existing  
legislation on the same  etopic strips the executiv ofthe  
ability  to  enact  a  parallel  program  unilaterally.  
Moreov  Congress has considered and  er, as inBarclays,  
rejected legislationthatwouldhaveaccomplishedwhat  
the  executiv  ee  attempted  in  response  to  legislativ  
inaction.  See,  e.g. ,  DREAM  Act  of 2011,  S.  952,  H.R.  
1842,  112th  Cong.  (2011);  DREAM  Act  of 2010,  H.R.  
6497, S. 3992, S. 3963, 111thCong. (2010); DREAMAct  
of  2007,  S.  774,  110th  Cong.  (2007).  The  Ninth  
Circuit’s  decision  is  inconsistent  with  this  body  of  
precedent.  

It  is  also  inconsistent  with  the  holdings  of  other  
circuits.  Most notably, the Fifth Circuit held that “the  
INA  flatly  does  not  permit  the  reclassification  of  
millions  of  illegal  aliens  as  lawfully  present  and  
thereby  make  them  eligible  for  a  host  of federal  and  
state benefits.”  Texas, 809 F.3d at 184.  The Eleventh  
Circuit  likewise  struck  down  a  presidential  effort  to  
regulate  immigration  in  an  area  where  Congress  has  
imposed a “statutory scheme.”  United States v.  Frade,  
709  F.2d  1387,  1402  (11th  Cir.  1983).  In  Frade,  the  
question  was  whether  the  President  could  punish  
cooperation with the Mariel boatlift, which he justified  
as  encompassed  within  the  Trading  with  the  Enemy  
Act.  The  Eleventh  Circuit  rejected  this  argument  
because  Congress  had  already  provided  a  different  
mechanism  for  emergency  actions,  which  meant  that  
the  President’s  power  was  at  its  “lowest  ebb”  under  
Youngstown.  Id.  Alternativ  was  ely,  if the  regulation  
indeed  based  on  trade,  then  the  Constitution  had  
already  assigned  that  power  to  Congress  in  Article  I,  
§  8,  cl.  3—the  clause  at  issue  in  Barclays  and  
immediately  preceding  the  one  at  issue  in  this  
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29  

case—with  the  same  result  in  terms  of  unilateral  
presidential power.  Id.  at  329,  334.  

In the present case, Congress has passed numerous  
laws  gov  It  is  therefore  “the  erning  immigration.  
expressed  and  codified  intent  of  Congress,”  id. ,  that  
immigration  occur  in  accordance  with  the  INA  and  
other laws.  

If the  Ninth  Circuit  shared  the  Eleventh  Circuit’s  
recognition  that  “presidential  power  to  exclude  aliens  
.  .  .  does  not  include  the  power  to  enact  general  
immigration laws  by executiv order,” id. ,  the Fifth  e  or  
Circuit’s  specific  conclusions  regarding DACA,  then  a  
different  result  would  have  obtained  in  the  present  
case.  This Court should grant certiorari to reaffirm its  
existing  precedent  limiting  the  scope  of presidential  
lawmaking and to confirm that the Fifth and Eleventh  
Circuits  were  correct to  follow  those  precedents  in the  
context of immigration.  

B.  Alternatively,  if  DACA  Were  
Prosecutorial  Discretion,  This  Court  
and  Three  Circuits  Have  Held  that  
Executive  Branch  Policy Statements  
Lack the Force ofLaw.  

TheSupremacyClauseenthrones the “Constitution,  
and the Laws ofthe UnitedStates which shall be made  
in Pursuance thereof; and all Treaties” as the supreme  
law  of the  land.  U.S.  Const.  art.  VI,  cl.  2.  It  does  not  
extend  the  same  significance  to  ev  e  that  ery  missiv  
issues  from  a  ernment.  single  branch ofgov  

This  Court  has  refused  to  treat  as  elaw  “Executiv  
Branchactions [like] press releases, letters, andamicus  
briefs.”  Barclays,  512  U.S.  at  329–30.  The  Barclays  
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Court  reasoned  that  “[w]e  need  not  here  consider  the  
scope  of  the  President’s  power  to  preempt  state  law  
pursuant to  authority delegated by a statute” because  
the  “Executive  Branch  communications”  before  it  
merely  “express  federal  policy  but  lack  the  force  of  
law.”  Id.  Communications  ofthis  sort “cannot render  
unconstitutionalCalifornia’s otherwisevalid [statute].”  
Id.  at  330.  

The  Third  and  Sev  e  reached  enth  Circuits  hav  
similar conclusions by following this Court’s reasoning  
in  United  States  v.  Mead  Corp. ,  533  U.S.  218  (2001).  
WhileMead itselfis notapreemptioncase, it traces the  
clearest  boundary  between  agency-made  law  and  
precatory  guidance.  Mead  announces  a  
straightforward  standard:  “Congress  contemplates  
administrative  action  with  the  effect  of law  when  it  
prov  for  relativ  formal  eides  a  ely  administrativ  
procedure  tending  to  foster  the  fairness  and  
deliberation  that  should  underlie  a pronouncement  of  
such  force.”  Id.  at  230.  Part  of the  “force”  attending  
agencyaction that satisfies the standard inMead is the  
ability to  preempt state  laws.  

In  Holk,  the  Third  Circuit  began  its  preemption  
analysis  by  asking  “whether  the  FDA  has  .  .  .  taken  
actions  that  are  ing preemptiv effect.”  capable  ofhav  e  
575  F.3d  at  340.  The  candidate  actions  in  Holk  
included  a  request  for  public  comments,  an  informal  
policy,  and  several  letters  from  the  FDA  to  food  and  
bev  e  the  erage  manufacturers  telling  them  to  remov  
term  “natural”  from  their  labels.  Id.  at  340–41.  
Applying  Mead,  the  Third  Circuit  concluded  that  the  
lack  of a  “formal,  deliberative  process”  prevented  the  
FDA’s  actions  from  creating federal law.  Id.  at 342.  
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Likewise,  the  Seventh  Circuit  explained  that  “[i]n  
order  to  preempt  state  authority,”  a  federal  agency  
“must  establish  rules  with  the  force  of law.”  Wabash  
Valley  Power  Assn.  v.  Rural  Elec.  Admin. ,  903  F.2d  
445,  453–54  (7th  Cir.  1990).  A  mere  letter  from  the  
agency was not nearly enough.  Id.  at 454.  In fact,  the  
Wabash court noted that “[w]e hav not found any case  e  
holding  that  a  federal  agency  may  preempt  state  law  
without either rulemaking or adjudication.”  Id.  

Regarding  the  specific  executiv  branch  e  
communication  at  issue  in  this  case,  the  Fifth  Circuit  
has  already  held  that  DAPA  and  the  2014  DACA  
expansionweresubstantive rules requiringnotice-and-
comment  rulemaking,  which  DHS  did  not  do.  Texas,  
809F.3dat 177–78.  In theSeventhCircuit, this failure  
to complywith the requirements ofthe Administrative  
Procedure  Act  would  mean  that  DACA  cannot  be  the  
basis for federal preemption.  Wabash, 903 F.2d at 453.  

In  the  Ninth  Circuit,  however,  a  different  result  
followed.  Examining  Arizona’s  statute  that  requires  
“presence  in  the  United  States  .  .  .  authorized  under  
federal  law,”  Ariz.  Rev Stat.  §  28-3153(D)  (emphasis  .  
added),  the  Ninth  Circuit  found  preemption  because  
DACAbeneficiaries—agroupdefinedbynostatuteand  
no  formal  rulemaking—were  excluded.  App.  36.  In  
any  other  Circuit,  the  requirement  of  presence  
“authorized  under  federal  law”  would  have  excluded  
persons  whose  sole  claim  to  “authorization”  was  an  
executiv  As  the  dissenting  e  branch  memorandum.  
opinion points out,  “[t]he panel decision in effect holds  
that  the  enforcement  decisions  of  the  President  are  
federal law.”  App.  4.  In the Third,  Fifth,  and Seventh  
Circuits,  that  holding would be  impossible.  
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Rather  than  expressly  disagree,  the  panel  opinion  
simply  ignores  unhelpful  precedent  regarding  the  
boundaries  of “law,”  especially  when  contrasted  with  
precatory communications  from  the  executiv branch.  e  
Despite  dozens  of  references  in  the  briefs,  Barclays  
appears  nowhere  in  the  Ninth  Circuit’s  opinion.  In  
fact, the panel goes so far as to assert in a footnote that  
the  DACA  Memo  is  immaterial  to  its  holding,  which  
purportedly relies  instead on “federal authority under  
the INAto create immigration categories.”  App. 39–40  
n.8.  The  panel  does  not,  however,  explain  how  the  
plaintiffs  in  this  case  e  cause  of action  in  would  hav a  
theabsence ofthatallegedly irrelevantmemorandum.2 

This  Court  and  the  circuits  that  follow  it  have  
spoken  with  one  voice  on  the  procedures  that  create  
federal  law.  That  the  DACA  Memo  could  trigger  a  
different  result  in  the  Ninth  Circuit  calls  out  for  
review.  See  Noah  Feldman,  Obama’s  Wobbly  Legal  
Victory on Immigration, BloombergView (Apr. 6, 2016)  
(describing the  Ninth Circuit’s  preemption  holding as  
“v  ersal by the Supreme Court” because  ulnerable to rev  
“[t]he legalauthorityfor[DACA] deferred-actionstatus  
isn’t federal law”).  

2 TheopeningsentenceofRespondents’Complaintbelies theNinth  
Circuit’s  assertion  that  DACA  is  immaterial:  “This  lawsuit  
challenges  .  .  .  er’s  licenses  to  Arizona’s  practice  of denying  driv  
immigrant youth whom the federal government has authorized to  
remain  in  the  United  States  under  the  Deferred  Action  for  
Childhood  Arrivals  (DACA)  program.”  ER  330,  ¶  1.  Without  
DACA,  there  is  no  lawsuit.  
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33  

III.  The  Importance  of  Defining  Executive  
Power in  the  Context  of Immigration  Will  
Not Soon Diminish.  

DACA  threatens  the  separation  of  executive  and  
legislativ powers.  This  Court  recognized  much by  e  as  
granting  certiorari  in  Texas.  United  States  v.  Texas,  
136 S.  Ct.  906 (2016).  In  the  same  ev  way,  ery finding  
ofpreemption affects the division ofpowerbetween the  
federal gov  and  the  States.  What  makes  this  ernment  
case  remarkable  is  the  coincidence  of both  attacks  on  
div  ernment in  single  event.  ided gov  a  

The  Constitution is  not agnostic about the  division  
of power  ov  immigration.  The  federal  gov  er  ernment  
has  authority  over  “who  should  or  should  not  be  
admitted  to  the  country,  and  the  conditions  under  
whicha legal entrantmayremain;” otherpolice powers  
that impact aliens belong to the States.  De Canas, 424  
U.S. at 355.  Within the federal system, authority rests  
with Congress.  U.S.  Const.  art.  I,  § 8,  cl.  4.  The Ninth  
Circuit’s  preemption  holding  upsets  both  of  these  
divisions  ofpower,  consolidating from  both horizontal  
and  v  or  ertical directions  in  fav ofthe  President.  

This  Court  has  long  resisted  such  consolidation.  
Even  when  Congress  willingly  ceded  its  lawmaking  
authority  to  the  executive,  the  Court  would  not  
participate.  Clinton v.  City ofNew York, 524 U.S.  417  
(1998).  DACA,  taken  to  its  logical limit,  would  create  
a type  of de  facto  line-item  v  eeto,  with  the  executiv  
branch  empowered  to  suspend  enforcement  of  
disagreeable  provisions  in  the  name  of prosecutorial  
discretion.  Indeed,  DACA  goes  further  than  Clinton.  
It assumes that the executiv branch may functionally  e  
veto  portions  of  existing  law  without  congressional  
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34  

authorization  and  beyond  the  narrow  universe  of  
spending  provisions  at  issue  in  Clinton.  See  Pub.  L.  
104-130,  §  1021  (1996)  (limiting  the  line-item  veto  to  
expenditures).  

The  division  of power  between  the  States  and  the  
federal gov  no  132  ernment is  less important.  Arizona,  
S. Ct. at 2498 (“This Court granted certiorari to resolve  
importantquestions concerningthe interactionofstate  
and federal power[.]”).  

Because  the  Ninth  Circuit  panel  switched  its  
rationale fromequalprotectiontopreemption, this case  
now  implicates  both  the  horizontal  and  vertical  
separation  of powers.  As  a result,  the  importance  of  
certiorari is  stronger now  than when three  Justices  of  
this  Court  publicly  noted  their  desire  to  stay  the  
original panel decision  pending certiorari.  App.  132.  

Either  DACA  is  an  exercise  of  prosecutorial  
discretion  without  the  force  of  law,  or  it  is  a  
substantiv legal change done outside and against the  e  
constitutional scheme.  Under either option, the Ninth  
Circuit’s  decision  finding  preemption  of an  admitted  
police power is both wrong and at odds with numerous  
other  circuits,  including  the  Fifth  Circuit’s  
determination  that  DAPA  and  the  2014  DACA  
expansion are  esubstantiv changes  in the  law.  

Judge  Kozinski’s  dissent  ends  with  a  reminder:  
“Executiv power  fav  the  party,  or  perhaps  simply  e  ors  
the  person,  who  wields  it.”  App.  12.  His  concern  
mirrors James Madison’s: the consolidation ofpower in  
any one person is the “very definition oftyranny.”  The  
Federalist  No.  47  (Madison).  Thus,  the  reason  for  
concern  ov  e  President’s  ability  to  er  each  successiv  
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35  

suspend  statutes,  confer  benefits,  and  preempt  state  
laws  is  not  a  fear  ov  policy  tumult  or  distrust  of  er  a  
givenPresident; the reason for concern is that this new  
power marks the arrival ofan Imperial Presidency far  
more  sweeping than any our nation  has  known.  

This  Court  should  grant  certiorari  to  restore  and  
clarify  the  relationship  between  the  state  and  federal  
governments  and  among  the  three  branches  of  the  
federal system.  

CONCLUSION  

The  petition  for  a  writ  of  certiorari  should  be  
granted.  

Respectfully submitted.  
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App.  1  

APPENDIX A  

FOR PUBLICATION  

UNITED STATES COURT OF APPEALS  
FOR THE  NINTH CIRCUIT  

No.  15-15307  
D.C.  No.  2:12-cv-02546-DGC  
District ofArizona,  Phoenix  

[Filed February 2, 2017]  

ARIZONA DREAM ACT COALITION;  )  
CHRISTIAN JACOBO; ALEJANDRA LOPEZ;  )  
ARIEL MARTINEZ; NATALIA PEREZ- )  
GALLEGOS; CARLA CHAVARRIA;  )  
JOSE RICARDO HINOJOS,  )  

Plaintiffs-Appellees,  )  
)  

v.  )  
)  

JANICE K.  BREWER,  Governor ofthe  )  
State  ofArizona,  in  her official  capacity;  )  
JOHN S.  HALIKOWSKI,  Director ofthe  )  
Arizona Department ofTransportation,  )  
in his  official  capacity;  )  
STACEY K.  STANTON,  Assistant Director  )  
of the  Motor Vehicle  Division  ofthe  )  
Arizona Department ofTransportation,  )  
in her official  capacity,  )  

Defendants-Appellants.  )  
____________________________________________  )  
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App.  2  

ORDER  

Before:  PREGERSON,  BERZON,  and  CHRISTEN,  
Circuit  Judges.  

The court’s opinion filed onApril 5, 2016, appearing  
at 818 F.3d 90  16), is hereby amended.  An  1 (9th Cir.  20  
amended  opinion,  including  a  concurrence  by  Judge  
Berzon,  is  filed herewith.  

Judges  Berzon  and  Christen  voted  to  deny  the  
petition for rehearing en banc, and Judge Pregerson so  
recommended.  

The  full  court  was  advised  of  the  petition  for  
rehearingenbanc. Ajudge requestedavote onwhether  
to  rehear  the  matter  en  banc.  The  matter  failed  to  
receive a majority ofthe votes ofthe nonrecused active  
judges  in  favor  of en  banc  consideration.  Fed.  R.  App.  
P.  35.  

The petition for rehearingen banc is DENIED, and  
no  further petitions  for rehearing will be  accepted.  

Arizona Dream  Act Coal.  v.  No.  15-1530  Brewer,  7  

Circuit  Judge  KOZINSKI,  with  whom  Circuit  
Judges O’SCANNLAIN, BYBEE, CALLAHAN, BEA  
and  N.R.  SMITH  join,  dissenting  from  the  denial  of  
rehearing en banc:  

At  the  crossroads  between  two  presidents,  we  face  
a  fundamental  question  of  presidential  power.  
President Obama created, by executive memorandum,  
a  sweeping  new  immigration  program  that  gives  the  
benefit  of  “deferred  action”  to  millions  of  illegal  
immigrants  who  came  to  the  United States  before  the  
age  of  sixteen.  Deferred  action  confers  no  formal  
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App. 3 

immigration status; it is simply a commitment not to 
deport. Arizona, like many states, does not issue 
drivers’ licenses to unauthorized aliens, and therefore 
refuses to issue drivers’ licenses to the program’s 
beneficiaries. 

Does the Supremacy Clause nevertheless force 
Arizonato issuedrivers’ licenses to the recipients ofthe 
President’s largesse? There’s no doubt that Congress 
can preempt state law; its power to do so in the field of 
immigration is particularly broad. But Congress never 
approved the deferred-action program: The President 
adopted it on his own initiative after Congress 
repeatedly declined to pass the DREAM 
Act—legislation that would have authorized a similar 
program. Undeterred, the panel claims that the 
Presidentactedpursuanttoauthority“delegatedto the 
executive branch” through the Immigration and 
Naturalization Act (INA). Amended op. at 27. 
According to the panel, Congress gave the President 
the general authority to create a sprawling new 
program that preempts state law, even though 
Congress declined to create the same program. 

This puzzling new preemption theory is at odds 
with the SupremeCourt’s preemption jurisprudence; it 
is, instead, cobbled together out of 35-year-old Equal 
Protection dicta. It is a theory that was rejected with 
bemusement by the district court, see Ariz. Dream Act 
Coal. v. Brewer, 945 F. Supp. 2d 10  57 (D. Ariz.49, 10  
2013), only to be resurrected by the panel at the 
eleventh hour and buried behind a 03, -word Equal 
Protection detour. It’s a theory that puts us squarelyat 
odds with the Fifth Circuit, which held recently that 
“the INA flatly does not permit the [executive] 
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App.  4  

reclassification  ofmillions  of illegal  aliens  as  lawfully  
present  and  thereby  make  them  newly  eligible  for  a  
host  of  federal  and  state  benefits.”  Texas  v.  United  
States,  80  15),  aff’d  by  9  F.3d  134,  184  (5th  Cir.  20  an  
equally divided court, 136 S. Ct. 2271, 2272 (2016) (per  
curiam). And it’s a theory thatmakes no mention ofthe  
foundationalprinciple ofpreemption law: Historic state  
powers  are  not  preempted  “unless  that  was  the  clear  
and manifest  purpose  ofCongress.” Arizona v.  United  
States, 132 S. Ct. 2492, 250  12) (internal quotation1 (20  
omitted).  

The opinionalso buckles undertheweightofits own  
ambiguities.  The  panel  says  repeatedly  that  Arizona  
has  created  “immigration  classifications  not  found  in  
federal law.” Amended op.  at 30 n.8;  see  also  id.  at 35,  
42.  But Arizona follows  federal law  to  the letter—that  
is,  all  laws  passed  by  Congress  and  signed  by  the  
President.  Thus,  when  the  panel  uses  the  term  “law,”  
it  means  something  quite  different  from  what  that  
term  normally  means:  The  panel  in  effect  holds  that  
the enforcement decisions  ofthe President are  federal  
law. Yet the lawfulness ofthe President’s policies is an  
issue that the panel bends over backward not to reach.  
See id. at 35–39. I am at a loss to explain how this cake  
can  be  eaten  and  yet  remain  on  the  plate:  The  
President’s  policies  may  or  may  not  be  “lawful”  and  
may  or  may  not  be  “law,”  but  are  nonetheless  part  of  
the  body  of  “federal  law”  that  imposes  burdens  and  
obligations  on  the  sovereign  states.  While  the  panel  
suggests  other  reasons  to  doubt  Arizona’s  response,  1 

1 I  have  little  to  say  about  the  panel’s  lengthy  Equal  Protection  
discussion.  While  this  Equal  Protection  excursus  eclipses  the  
panel’s terse and enigmatic discussion ofpreemption, the panel is  
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App.  5  

the  opinion’s  slippery  preemption  theory  simply  isn’t  
one ofthem. See, e.g., NoahFeldman, Obama’s Wobbly  
Legal  Victory  on  Immigration,  Bloomberg  (Apr.  6,  
2016) (describing the panel’s “precarious,” “tricky” and  
“funky” reasoningthat is “vulnerable to reversal bythe  
Supreme  Court”).  

* * *  

In  the  summer  12,  the  President  directed  his  of 20  
officers  not  to  remove  certain  illegal  immigrants  who  
came  to  the  United  States  before  age  sixteen.  The  
program,  Deferred  Action  for  Childhood  Arrivals  
(DACA),  did  not  clear  any  of  the  normal  
administrative-law  hurdles;  the  memorandum  
announcing  the  program  states  that  it  “confers  no  
substantive  right,  immigration  status  or  pathway  to  
citizenship”  because  “[o]nly  the  Congress,  acting  
through  its  legislative  authority,  can  confer  these  
rights.”  DHS  Memorandum,  Exercising  Prosecutorial  
Discretion  with  Respect  to  Individuals  Who  Came  to  
the  United States  as  12.  Children,  June  15,  20  

Arizona  responded  with  an  executive  order  of its  
own,  stating,  in  apparent  agreement  with  the  DACA  
memorandum, that the new federal program “does not  
and  cannot  confer  lawful  or  authorized  status  or  

nonetheless  clear  that  “we  do  not  ultimately  decide  the  Equal  
Protection issue.”  Amended op.  at 18.  I note, however, that there  
are  serious  doubts  about  the  coherence  of the  Supreme  Court’s  
Equal  Protection  jurisprudence  as  applied  to  aliens.  See,  e.g.,  
Korab  v.  Fink,  797  F.3d  572,  585  (9th  Cir.  2014)  (Bybee,  J.,  
concurring)  (describing  this  jurisprudence  as  “riddled  with  
exceptions  and  caveats  that  make  consistent  judicial  review  of  
alienage  classifications  difficult,”  and  suggesting  an  approach  
based solely on preemption).  
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App. 6 

presence upon the unlawful alien applicants.” Ariz. 
Exec. Order 20  6. Because Arizona law requires12-0  
that applicants for a driver’s license submit proofthat 
their presence is “authorized under federal law,” Ariz. 
Rev. Stat. § 28-3153(D)—and DACA “confers no 
substantive right [or] immigration status”—Arizona 
felt justified withholding licenses from illegal 
immigrants who happen to be DACA beneficiaries. 
Several DACA beneficiaries then sued Arizona, 
claiming, among other things, that the state’s policy 
was preempted. 

The panel agrees, holding that Arizona’s policy 
“strayed into an exclusive domain that Congress, 
through the INA, delegated to the executive branch.” 
Amended op. at 27 (emphasis added); see also id. at 17. 
One might think that the panel would present 
especially strong evidence ofcongressional delegation, 
such as an express statement to that effect. After all, 
it’s rare enough to find that Congress has kept an 
entire field to itself, much less ceded one to the 
executive. And the bar that preemption must clear is 
both well-established and high: The historic police 
powers of states are not preempted “unless that was 
the clear and manifest purpose of Congress.” E.g., 
Arizona, 132 S. Ct. at 250  v. Levine, 555 U.S.1; Wyeth 
555, 565 (2 09); Medtronic, Inc. v. Lohr, 518 U.S. 470, 
485 (1996); Cipollone v. Liggett Grp., Inc., 505 U.S. 
50  v. 3314, 516 (1992); Rice Santa Fe Elevator Corp., 
U.S. 218, 230 (1947). 

The panel doesn’t bother showing that Congress 
evinced a “clear and manifest purpose” before forcing 
the states to accept immigration classifications 
invented entirely by the President. Indeed, the panel’s 
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preemption  analysis  mentions  only  two  small  
provisions ofthe INA, and this thin statutory evidence  
cannot  possibly  carry  the  heavy  burden  of  field  
preemption.2 The panel first notes  that the  INA refers  
to an alien’s “period ofstay authorized by the Attorney  
General,”  beyond  which  the  alien  is  “deemed  to  be  
unlawfullypresent in the United States.” Amended op.  
at  33  (quoting  8  U.S.C.  §  1182(a)(9)(B)(ii)).  But  the  
panel has now corrected its opinion to explain that this  
provision actually contemplates the executive’s ability  
to  “authorize” a period ofstay only for a tiny subset of  
aliens—those  “previously  removed”—and  not,  as  its  
original  opinion  suggested,  every  class  of immigrant  
covered by the  statute.3 

The  panel’s  second  claim  is  that  the  REAL  ID  Act  
identifies deferred-action immigrants “as beingpresent  
in  the  United  States  during  a  ‘period  of  authorized  
stay,’  for  the  purpose  of  issuing  state  identification  
cards.”  Amended  op.  at  34  (citation  omitted).  This  

2 Thepanel’s onlyotheranalysis ofthe INA, in its non-precedential  
EqualProtectiondiscussion,makes theratherunremarkablepoint  
that the executive branchhas responsibilityforexecutingthe INA.  
See amendedop. at 13–16.  This does not in anywayhelp establish  
whether  Congress  intended  the  INA  to  let  the  executive  branch  
preempt the  states.  

3 Compare Ariz. Dream ActCoal. v.  818 F.3d90  Brewer,  1, 916 (9th  
Cir. 2016) with amended op. at 33 (adding “at least for purposes of  
§  1182(a)(9)(B)”).  As  the  string  of  letters  and  numbers  might  
suggest,  § 1182(a)(9)(B)  is  not  a large  portion  of the  INA.  This  
subsection  also  offers  no  support  for  a second  reason:  Even  if it  
were true that an immigrantwas “unlawfullypresent” ifhe stayed  
beyond  a  period  approved  by  the  Attorney  General,  this  doesn’t  
mean he would be “lawfully present” ifhe didn’t stay beyond such  
a period.  In  formal  logic,  the  inverse  of a  conditional  cannot  be  
inferred from  the  conditional.  
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App. 8 

narrow provision also can’t be authority for the 
proposition that the INA “delegated to the executive 
branch” the wholesale authority to preempt state law 
by declaring immigrants legal when they are not. Nor 
does this narrow provision conflict with Arizona’s 
policy: The provision actually says that a state “may 
only issue a temporary driver’s license or temporary 
identification card” to deferred-action immigrants—a 
limit, not a requirement. REAL ID Act of2 05, Pub. L. 
No. 10  2(c)(2)(C)(i) (emphasis added).9–13, § 20  

Nevertheless, the panel insists that this evidence 
“directly undermines” Arizona’s response to DACA. 
Amended op. at 33. That the panel can trawl the great 
depths of the INA—one of our largest and most 
complex statutes—and return with this meager catch 
suggests exactly the opposite conclusion: The INA 
evinces a “clearandmanifest” intentionnot to cede this 
field to the executive. This is precisely the conclusion 
that the Fifth Circuit reached in Texas v. United 
States. Our sister circuit held that even if the 
President’s policies were ofthe type to which Chevron 
deference was owed—which the circuit assumed only 
for the sake of argument—such deference would be 
unavailable because “the INA expressly and carefully 
provides legal designations allowing defined classes of 
aliens to be lawfully present.” See Texas, 9 F.3d80  at 
179. In otherwords, the INAhas spoken directly to the 
issue and “flatly does not permit” executive 
supplementation like the DACAprogram. Id. at 184. If 
what the panel relies on evinces a “clear and manifest 

Document ID: 0.7.22708.6742-000001 

https://supplementationliketheDACAprogram.Id.at184.If


2844 Prod 1 0063

 


          

   


                              


        

        


       

        

      


     

        

         

         


        

         


      

      

    

       

       

     


         

      


     


           

           


         

           


    


             

         


          

         


  

0

App. 9 

purpose” to cede a field to the executive, it’s hard to 
imagine what statute doesn’t.4 

* * * 

Perhaps daunted by the lack of support in the 
statute it purports to interpret, the panel turns to 
Supreme Court precedent, but it doesn’t fare much 
better here. The primary case on which the panel 
relies, Plyler v. Doe, might contain some 
impressive-soundingdicta—“TheStates enjoynopower 
with respect to the classification of aliens,” 457 U.S. 
202, 225 (1982)—but the reasons to reject this dictaare 
more impressive still. As the district court put it when 
it rebuffed the Plyler theory of preemption: “Plyler is 
not a preemption case.” 945 F. Supp. 2d at 1057. 
JusticeBrennan’s 1982majorityopinion—a5-4opinion 
that garnered three individual concurrences and has 
beenquestionedcontinuouslysincepublication—never 
once mentions preemption. See 457 U.S. at 20  .5–30 5 

The panel’s search for support in the Supreme 
Court’s actual preemption jurisprudence is equally 
misguided. The panel quotes De Canas v. Bica for the 
proposition that the “[p]ower to regulate immigration 
is unquestionably exclusively a federal power.” 

4 And even ifit were undeniably the case that Congress delegated 
the power ofpreemption to the President, I am skeptical that such 
a statute would be constitutional. The nondelegation doctrine is 
stillwaitingin thewings. See generallyWhitmanv. Am. Trucking 
Assocs., 531 U.S. 457 (2 01). 

5 The case was also wrong ab initio and is due to be reconsidered. 
See, e.g., Eugene Volokh, Why Justices May Overrule ‘Plyler’ on 
Illegal Aliens, L.A. Daily J., Nov. 28, 1994, at 6 (describing 
objections to Plyler and reasons why it may be overruled). 
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Amended op.  at 24 (quoting 424 U.S.  351,  354 (1976)).  
But  the  panel  overlooks  the  very  next  sentence  of De  
Canas, whichnotes that “the Courthas neverheld that  
every  state  enactment  which  in  any  way  deals  with  
aliens  is  a  regulation  of immigration  and  thus  per  se  
pre-empted.”  424  U.S.  at  355.  So  what’s  “a  regulation  
of  immigration”  that  would  be  preempted?  The  De  
Canas  opinion  tells  us  a couple  of sentences  later:  It’s  
“essentially  a  determination  of who  should  or  should  
not  be  admitted  into  the  country,  and  the  conditions  
under which a legal entrant may remain.” Id.  Denying  
a  driver’s  license  is  not  tantamount  to  denying  
admission to the country.6 Like the state law upheld in  
DeCanas—whichpreventedCaliforniabusinesses from  
hiring  illegal  immigrants—Arizona’s  control  over  its  
drivers’ licenses is well “within the mainstream of[the  
state’s]  police  power.”  Id.  at 356.  

Indeed,  it’s  difficult  to  imagine  a  preemption  case  
less helpful to the panel than De Canas. The De Canas  
majority states explicitly that it will “not presume that  
Congress,  in  enacting the  INA,  intended  to  oust  state  
authority  to  regulate  .  .  .  in  a manner  consistent  with  
pertinent  federal  laws.”  Id.  at  357.  That  
uncontroversial  proposition  simply  raises  once  more  
the question the  panel works hard to avoid:  IfArizona  

6 The  more  recent  cases  cited  by  the  panel—Lozano  v.  City  of  
Hazleton, 724 F.3d 297 (3d Cir. 2013), Villas at Parkside Partners  
v.  City  of  Farmers  Branch,  726  F.3d  524  (5th  Cir.  2013),  and  
United  States  v.  Alabama,  691  F.3d  1269  (11th  Cir.  2012)—are  
easily  distinguishable  for  this  reason.  They  involved  what  the  
courts  held to  be  an actual  regulation  of immigration—that  is,  “a  
determination  of who  should  or  should  not  be  admitted  into  the  
country,  and  the  conditions  under  which  a  legal  entrant  may  
remain.”  424 U.S.  at 355.  
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relies  on  the  categories  drawn  by  the  INA,  but  not  
those  of the  executive  branch,  why  isn’t  it  operating  
consistently  with  “pertinent  federal  laws”?  The  panel  
never says.  

* * *  

Instead,  we’re  left  with  the  enigmatic  holding  we  
started  with:  Arizona  “impermissibly  strayed  into  an  
exclusive  domain  that  Congress,  through  the  INA,  
delegated to the executive branch.” Amended op. at 27.  
This  conclusion  finds  no  support  in  the  actual  text  of  
the  INA.  It  receives  no  help  from  the  Court’s  
preemption  jurisprudence.  And  it  is  a  brazen  
renegotiation  of  our  federal  bargain.  If  states  must  
accept  the  complete  policy  classifications  of  the  INA  
and  also  every  immigration  decision  made  by  the  
President,  then  we’ve  just  found  ourselves  in  a  world  
where thePresident reallycanpreemptstate lawswith  
the  stroke  ofa pen.  

The  Constitution  gives  us  a balance  where  federal  
laws “shall be the supreme law ofthe land,” but powers  
not delegated to  the  federal government “are  reserved  
to  the  states.”  U.S.  Const.,  art.  VI  cl.  2;  id.  amend.  X.  
The political branches ofthe federal government must  
act  together  to  overcome  state  laws.  Unison  gives  us  
clarity  about  what  federal  law  consists  of  and  when  
state  law  is  subordinated.  The  vast  power to  set aside  
the laws ofthe sovereign states cannot be exercised by  
the  President  acting  alone,  with  his  power  at  its  
“lowest  ebb.”  Cf.  Youngstown  Sheet  &  Tube  Co.  v.  

Document  ID:  0.7.22708.6742-000001  



2844 Prod 1 0066

 


       


         

        


        

        


         

        


       

       


       

        

       

        


        


       

       


         

        


         

       

        


             

        


        

           




         

      

        


           

         


       


  

0

App. 12 

Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., 
concurring).7 

Presidential power can turn on and offlike a spigot; 
what our outgoing President has done may be undone 
by our incoming President acting on his own. The 
judiciary might find itself, after years oflitigation over 
a President’s policy, page 12 faced with a change in 
administration and a case on the verge of mootness.8 

And our precedent may long outlive the DACA 
program: We may soon find ourselves with new 
conflicts between the President and the states. See, 
e.g., California and Trump Are on a Collision Course 
Over Immigrants Here Illegally, L.A. Times, Nov. 11, 
2016; Cities Vow toFightTrumpon Immigration, Even 
ifThey Lose Millions, N.Y. Times, Nov. 27, 2016. 

These looming conflicts should serve as a stark 
reminder: Executivepowerfavors theparty, orperhaps 
simply the person, who wields it. That power is the 
forbidden fruit ofour politics, irresistible to those who 
possess it and reviled by those who don’t. Clear and 
stable structural rules are the bulwark against that 
power, which shifts with the sudden vagaries of our 

7 We are not in the “zone oftwilight,”Youngstown, 343 U.S. at 637, 
where the distribution ofpresidential and congressional power is 
uncertain. Congress has repeatedlydeclined to act—refusingtime 
and time again to pass the DREAM Act—so the President is flying 
solo. 

8 Mootness concerns aren’t theoretical. In Texas v. United 
States—the direct challenge to the Obama Administration’s 
immigration policies overwhich the Supreme Court split 4-4—the 
parties fileda jointmotion to stay the merits proceedings until one 
month after the presidential inauguration. See Joint Motion to 
Stay, No. 1:14-cv- 0254, Doc. 430 (Nov. 18, 2016). 
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politics.  In its  haste  to  find a doctrine that can protect  
the policies ofthe present, our circuit should remember  
the  old warning:  May all your dreams  come  true.  
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App.  14  

FOR PUBLICATION  

UNITED STATES COURT OF APPEALS  
FOR THE  NINTH CIRCUIT  

No.  15-15307  
D.C.  No.  2:12-cv-02546-DGC  

[Filed February 2, 2017]  

ARIZONA DREAM ACT COALITION;  )  
CHRISTIAN JACOBO; ALEJANDRA LOPEZ;  )  
ARIEL MARTINEZ; NATALIA PEREZ- )  
GALLEGOS; CARLA CHAVARRIA;  )  
JOSE RICARDO HINOJOS,  )  

Plaintiffs-Appellees,  )  
)  

v.  )  
)  

JANICE K.  BREWER,  Governor ofthe  )  
State  ofArizona,  in  her official  capacity;  )  
JOHN S.  HALIKOWSKI,  Director ofthe  )  
Arizona Department ofTransportation,  )  
in his  official  capacity;  )  
STACEY K.  STANTON,  Assistant Director  )  
of the  Motor Vehicle  Division  ofthe  )  
Arizona Department ofTransportation,  )  
in her official  capacity,  )  

Defendants-Appellants.  )  
____________________________________________  )  

AMENDED OPINION  

Appeal from  the  United States  District Court  
for the  District ofArizona  

David G.  Campbell,  District  Judge,  Presiding  
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App.  15  

Argued and Submitted July 16,  2015  
Pasadena,  California  

Before:  Harry  Pregerson,  Marsha  S.  Berzon,  and  
Morgan  B.  Christen,  Circuit Judges.  

Opinion  by Judge  Harry Pregerson,  Senior Circuit  
Judge:  

Plaintiffs  are  five  individual  recipients  ofdeferred  
action  under  the  Deferred  Action  for  Childhood  
Arrivals  (“DACA”) program,  and the  Arizona DREAM  
ActCoalition (“ADAC”), an organization that advances  
the  interests  of young  immigrants.  DACA  recipients  
are  noncitizens  who  were  brought  to  this  country  as  
children. UndertheDACAprogram, theyarepermitted  
to remain in the United States  for some period oftime  
as long as they meet certain conditions.  Authorized by  
federal  executive  order,  the  DACA  program  is  
administeredbytheDepartmentofHomelandSecurity  
and is consistent with the Supreme Court’s ruling that  
the  federal  government  “has  broad,  undoubted  power  
over  the  subject  of  immigration  and  the  status  of  
aliens”  under  the  Constitution.  Arizona  v.  United  
States,  132  S.  Ct.  2492,  2498 (2012).  

In  response  to  the  creation  of the  DACA program,  
Defendants—the Governor ofthe State ofArizona; the  
Arizona  Department  of  Transportation  (“ADOT”)  
Director;  and  the  Assistant  Director  of  the  Motor  
Vehicle  Division—instituted a policy that  rejected  the  
EmploymentAuthorizationDocuments (“EADs”) issued  
to DACA recipients under the DACA program as proof  
of authorized  presence  for  the  purpose  of obtaining  a  
driver’s  license.  Plaintiffs  seek permanently  to  enjoin  
Defendants fromcategoricallydenyingdrivers’ licenses  
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App. 16 

to DACA recipients. The district court ruled that 
Arizona’s policy was not rationally related to a 
legitimate government purpose and thus violated the 
Equal Protection Clause of the Fourteenth 
Amendment. The district court granted Plaintiffs’ 
motion for summary judgment and entered a 
permanent injunction. Defendants appealed. 

We agree with the district court that DACA 
recipients are similarly situated to other groups of 
noncitizensArizonadeems eligible fordrivers’ licenses. 
As a result, Arizona’s disparate treatment of DACA 
recipients may well violate the Equal Protection 
Clause, as our previous opinion indicated is likely the 
case. Arizona Dream Act Coalition v. Brewer, 757 F.3d 
10  14). The district court relied this53 (9th Cir. 20  on 
ground when it issued the permanent injunction. 
Applying the principle of constitutional avoidance, 
however, we need not and should not come to rest on 
the Equal Protection issue, even if it “is a plausible, 
and quite possibly meritorious” claim for Plaintiffs, so 
long as there is a viable alternate, nonconstitutional 
ground to reach the same result. Overstreet v. United 
Bhd. ofCarpenters & LJoiners ofAm., ocal Union No. 
1506, 40  5) (citing9 F.3d 1199, 1211 (9th Cir. 2 0  
Edward J. DeBartolo Corp. v. Fla. GulfCoast Bldg. & 
Constr. Trades Council, 485 U.S. 568, 576–78 (1988)). 

We conclude that there is. Arizona’s policyclassifies 
noncitizens based on Arizona’s independent definition 
of“authorizedpresence,” classificationauthoritydenied 
the states under the Immigration and Nationality Act 
(“INA”), 8 U.S.C. § 110  We therefore affirm the1, et seq. 
district court’s order granting summary judgment and 
entry of a permanent injunction, on the basis that 
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Arizona’s  policy  is  preempted  by  the  exclusive  
authority  of  the  federal  government  to  classify  
noncitizens.  See Weiser v.  United States, 959 F.2d 146,  
147 (9thCir. 1992) (“[This court]  can affirm the district  
court on  any grounds  supported by the  record.”).  

FACTUAL BACKGROUND  

I.  The  DACA Program  

On  June  15,  2012,  the  Department  of  Homeland  
Security  announced  the  DACA  program  pursuant  to  
the  DACA  Memorandum.  Under  the  DACA program,  
the  Department  of  Homeland  Security  exercises  its  
prosecutorial discretion not to  seek removal ofcertain  
young  immigrants.  The  DACA  program  allows  these  
young  immigrants,  including  members  of  ADAC,  to  
remain in the United States for some period oftime as  
long as  they meet specified conditions.  

Toqualifyfor theDACAprogram, immigrantsmust  
have  come  to  the  United  States  before  the  age  of  
sixteen andmust have beenunder the age ofthirty-one  
by  June  15,  2012.  See  Memorandum  from  Secretary  
Janet Napolitano,  Exercising Prosecutorial Discretion  
with  Respect  to  Individuals  Who  Came  to  the  United  
States  as  Children  (June  15,  2012).  They  must  have  
been living in the United States at the time the DACA  
program  was  announced  and  must  have  continuously  
resided  here  for  at  least  the  previous  five  years.  Id.  
Additionally,  DACA-eligible  immigrants  must  be  
enrolled  in  school,  have  graduated  from  high  school,  
have  obtained  a  General  Educational  Development  
certification,  or  have  been  honorably discharged  from  
the U.S.  Armed Forces  or Coast Guard.  Id.  They must  
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not  pose  a  threat  to  public  safety  and  must  undergo  
extensive  criminal background checks.  Id.  

IfgranteddeferredactionunderDACA, immigrants  
may  remain  in  the  United  States  for  renewable  
two-year  periods.  DACA  recipients  enjoy  no  formal  
immigration status,  but the  Department ofHomeland  
Security  does  not  consider  them  to  be  unlawfully  
present in theUnitedStates andallows themto receive  
federal EADs.  

II.  Arizona’s Executive  Order  

OnAugust 15, 2012, the GovernorofArizona issued  
Arizona Executive Order 20  6 (“Arizona Executive12–0  
Order”).  Executive  Order  20  6,  “Re-Affirming  12–0  
Intent  of  Arizona  Law  In  Response  to  the  Federal  
Government’s  Deferred  Action  Program”  (Aug.  15,  
2012).  A  clear  response  to  DACA,  the  Arizona  
Executive  Order  states  that  “the  Deferred  Action  
program  does  not  and  cannot  confer  lawful  or  
authorized status or presence upon the unlawful alien  
applicants.”  Id.  at  1.  The  Arizona  Executive  Order  
announced  that  “[t]he  issuance  of Deferred  Action  or  
Deferred  Action  USCIS  employment  authorization  
documents to unlawfullypresent aliens does not confer  
upon  them  any  lawful  or  authorized  status  and  does  
not  entitle  them  to  any  additional  public  benefit.”  Id.  
The  Order  directed  Arizona  state  agencies,  including  
ADOT,  to  “initiate  operational,  policy,  rule  and  
statutorychangesnecessarytopreventDeferredAction  
recipients  from  obtaining  eligibility,  beyond  those  
available to any person regardless oflawful status, for  
any  taxpayer-funded  public  benefits  and  state  
identification,  including a driver’s  license.” Id.  
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III.  Arizona’s Driver’s License Policy  

To implementtheArizonaExecutiveOrder, officials  
at  ADOT  and  its  Motor  Vehicle  Division  initiated  
changes toArizona’s policyfor issuingdrivers’ licenses.  
Under  Arizona  state  law,  applicants  can  receive  a  
driver’s  license  only  if  they  can  “submit  proof  
satisfactory  to  the  department  that  the  applicant’s  
presence  in  the  United  States  is  authorized  under  
federal law.” Ariz.  Rev.  Stat.  Ann.  § 28–3153(D).  Prior  
to  the  Arizona  Executive  Order,  ADOT  Policy  16.1.2  
included  all  federally  issued  EADs  as  “proof  
satisfactory”  that  an  applicant’s  presence  was  
“authorized  under  federal  law.”  The  Motor  Vehicle  
Division  therefore  issued  drivers’  licenses  to  all  
individuals  with such documentation.  

After  the  Arizona  Executive  Order,  the  Motor  
Vehicle  Division  announced  that  it  would  not  accept  
EADs  issued  to  DACA  recipients—coded  by  the  
Department ofHomeland Security as (c)(33)—as proof  
that their presence in the United States is “authorized  
under  federal  law.”  The  Motor  Vehicle  Division  
continued  to  accept  federally  issued  EADs  from  all  
other  noncitizens  as  proof  of  their  lawful  presence,  
including  individuals  who  received  deferred  action  
outside  of  the  DACA  program  and  applicants  coded  
(c)(9)  (individuals  who  have  applied for adjustment  of  
status),  and  (c)(10)  (individuals  who  have  applied  for  
cancellation  ofremoval).  

In 2013,  ADOT revised its policy again.  Explaining  
this  change,  ADOT  Director  John  S.  Halikowski  
testified  that  Arizona  views  an  EAD  as  proof  of  
presence authorized under federal law only ifthe EAD  
demonstrates: (1) theapplicanthas formal immigration  
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status;  (2)  the  applicant  is  on  a  path  to  obtaining  
formal  immigration  status;  or  (3)  the  relief sought  or  
obtained  is  expressly  provided  pursuant  to  the  INA.  
Using  these  criteria,  ADOT  began  to  refuse  driver’s  
license applications that relied on EADs, not only from  
DACArecipients, but also frombeneficiaries ofgeneral  
deferred  action  and  deferred  enforced  departure.  It  
continued to accept as proofofauthorized presence for  
purposes  of  obtaining  drivers’  licenses  EADs  from  
applicants with (c)(9) and (c)(10) status. We refer to the  
policy  that  refuses  EADs  from  DACA  recipients  as  
“Arizona’s  policy.”  

IV.  Preliminary Injunction  

On November 29,  2012,  Plaintiffs sued Defendants  
in  federal district  court,  alleging that  Arizona’s  policy  
ofdenyingdrivers’ licenses toDACArecipients violates  
theEqualProtectionClauseandtheSupremacyClause  
of the  U.S.  Constitution.  Plaintiffs  sought  declaratory  
relief  and  a  preliminary  injunction  prohibiting  
Defendants  from  enforcing their policy against  DACA  
recipients.  On  May  16,  2013,  the  district  court  ruled  
that  Arizona’s  policy  likely  violated  the  Equal  
Protection  Clause  but  it  declined  to  grant  the  
preliminary  injunction  because  Plaintiffs  had  not  
shownirreparableharm. ADACv. Brewer, 945F. Supp.  
2d 10  13) (“ADAC I”),  reversed by ADAC  49 (D.  Ariz.  20  
v.  Brewer,  53 (9th Cir.  (“ADAC II”).  It also  757  F.3d 10  
granted Defendants’ motion to dismiss the Supremacy  
Clause  claim.  Id.  at  1077–78.  Plaintiffs  appealed  the  
district court’s  denial  ofa preliminary injunction.  
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V.  Permanent Injunction  

While  Plaintiffs’  appeal  of  the  preliminary  
injunction  ruling  was  pending,  Plaintiffs  sought  a  
permanent  injunction  in  district  court  on  Equal  
Protection grounds andmoved for summary judgment.  
Defendantsalsomovedforsummaryjudgment, arguing  
that  DACA  recipients  are  not  similarly  situated  to  
other noncitizens  who  are  eligible  for drivers’  licenses  
under Arizona’s  policy.  

We  reversed  the  district  court’s  decision  on  the  
motion  for  preliminary  injunction,  agreeing  with  the  
district  court  that  Arizona’s  policy  likely  violated  the  
Equal  Protection  Clause  and  holding  that  Plaintiffs  
had  established  that  they  would  suffer  irreparable  
harm  as  a result of its  enforcement.  See ADAC II,  757  
F.3d  at  64.  In  a concurring  opinion,  one  member  of  10  
our panel  concluded that Plaintiffs  also  demonstrated  
a  likelihood  of  success  on  their  claim  that  Arizona’s  
policy  was  preempted.  Id.  at  1069  (Christen,  J.,  
concurring).  On  January  22,  2015,  the  district  court  
granted Plaintiffs’ motion  for summary judgment and  
enteredapermanent injunction. ADACv. Brewer, 81 F.  
Supp.  3d  795  (D.  Ariz.  2015)  (“ADAC III”).  We  affirm  
the  district court’s  order.  

STANDARD OF REVIEW  

We  review  the  district  court’s  grant  or  denial  of  
motions  for  summary  judgment  de  novo.  Besinga  v.  
United States,  14  F.3d 1356,  1359  (9th Cir.  1994).  We  
determine  whether  there  are  any  genuine  issues  of  
material fact andreview thedistrict court’s application  
of  substantive  law.  Gerhart  v.  Lake  Cty. ,  Mont. ,  637  
F.3d  10  19  (9th  Cir.  20  13,  10  11).  We  “may  affirm  a  
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grant ofsummary judgment on any ground supported 
by the record.” Curley v. City ofN. L Vegas,as 772 F.3d 
629, 631 (9th Cir. 2014). 

We review the district court’s decision to grant a 
permanent injunction for abuse of discretion. La 
Quinta Worldwide L v. Q.R.T.M., S.A. de C.V., 762C 
F.3d 867, 879 (9th Cir. 2014) (citing Interstellar 
Starship Servs. , L  v. 4 F.3d 936, 941td. Epix, Inc. , 30  
(9thCir. 2 02)). We reviewquestions oflawunderlying 
the district court’s decision de novo. See Ting v. AT&T, 
319 F.3d 1126, 1135 (9th Cir. 2 03). “If the district 
court ‘identified and applied the correct legal rule to 
the reliefrequested,’ we will reverse only ifthe court’s 
decision ‘resulted from a factual finding that was 
illogical, implausible, or without support in inferences 
that may be drawn from the facts in the record.’” Herb 
Reed Enters. , L  Fla. Entm’t Mgmt., Inc. ,C v. 736 F.3d 
1239, 1247 (9th Cir. 20  v.13) (quoting United States 
Hinkson, 585 F.3d 1247, 1263 (9th Cir. 2 09) (en 
banc)). 

DISCUSSION 

I. Equal Protection 

A. Similarly Situated 

“The Equal Protection Clause of the Fourteenth 
Amendmentcommands thatnoState shall ‘denyto any 
person within its jurisdiction the equal protection of 
the laws,’ which is essentially a direction that all 
persons similarlysituatedshouldbe treatedalike.”City 
ofCleburne v. iving Ctr.,Cleburne L  473 U.S. 432, 439 
(1985) (quotingPlyler v. Doe, 457 U.S. 202, 216 (1982)). 
Toprevail onanEqualProtectionclaim, plaintiffsmust 
show “that a class that is similarly situated has been 
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treated disparately.” Christian Gospel Church, Inc. v. 
City & Cty. ofS.F. , 896 F.2d 1221, 1225 (9th Cir. 1990), 
superseded on 0other grounds by 42 U.S.C. § 2 e. 

“The first step in equal protection analysis is to 
identify the state’s classification of groups.” Country 
Classic Dairies, Inc. v. Milk Control Bureau, 847 F.2d 
593, 596 (9th Cir. 1988). “The groups must be 
comprised of similarly situated persons so that the 
factor motivating the alleged discrimination can be 
identified.” Thornton v. City of St. Helens, 425 F.3d 
1158, 1167 (9th Cir. 2 05). In this instance, DACA 
recipients do not need to be similar in all respects to 
other noncitizens who are eligible for drivers’ licenses, 
but they must be similar in those respects that are 
relevant to Arizona’s own interests and its policy. See 
Nordlinger v. Hahn, 50  (1992) (“The Equal5 U.S. 1, 10  
Protection Clause does not forbid classifications. It 
simply keeps governmental decisionmakers from 
treating differently persons who are in all relevant 
respects alike.” (emphasis added)). 

We previouslyheld thatDACArecipients and other 
categories of noncitizens who may rely on EADs are 
similarly situated with regard to their right to obtain 
drivers’ licenses in Arizona. See ADAC II, 757 F.3d at 
1064. The material facts and controlling authority 
remainthe samefromthepreliminaryinjunctionstage. 
Thus, we againhold that inall relevant respects DACA 
recipients are similarly situated to noncitizens eligible 
for drivers’ licenses under Arizona’s policy. 
Nonetheless, for clarity and completeness, we address 
once more Defendants’ arguments. 

Defendants assert that DACA recipients are not 
similarly situated to other noncitizens eligible for 
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drivers’ licenses under Arizona’s policy because DACA  
recipients  neither  received  nor  applied  for  relief  
provided by the  INA,  or any other reliefauthorized by  
federal statute. Particularlyrelevanthere, Defendants  
note  that  eligible  noncitizens  under  the  categories  of  
(c)(9) and (c)(10) are tied to reliefexpresslyfound in the  
INA:  adjustment ofstatus (INA § 245; 8 U.S.C.  § 1255;  
8  C.F.R.  §  274a.12(c)(9))  and  cancellation  of removal  
(INA  §  A;  8  U.S.C.  §  1229b;  8  C.F.R.  240  
§ 274a.12(c)(10)), respectively. In contrast, Defendants  
contend that DACA recipients’ presence  in the  United  
States  does  not  have  a  connection  to  federal  law  but  
rather  reflects  the  Executive’s  discretionary  decision  
not to  enforce  the  INA.  

We  continue  to  disagree.  See ADAC II,  757  F.3d  at  
1061.  As  explained  below,  Arizona  has  no  cognizable  
interest  in  making  the  distinction  it  has  for  drivers’  
licenses  purposes.  The  federal  government,  not  the  
states,  holds  exclusive  authority  concerning  direct  
matters ofimmigration law. DeCanas v. Bica, 424 U.S.  
351, 354 (1976), superseded by statute on othergrounds  
as  recognized  in  Arizona,  132  S.  Ct.  at  250  4.  The  3–0  
states  therefore  may  not  make  immigration  decisions  
that  the  federal  government,  itself,  has  not  made,  
Plyler,  457  U.S.  at  225  (citing  Mathews  v.  Diaz,  426  
U.S.  67,  81  (1976)).  Arizona’s  encroachment  into  
immigration  affairs—making  distinctions  between  
groups  of  immigrants  it  deems  not  to  be  similarly  
situated,  despite  the  federal  government’s  decision  to  
treat  them  similarly—therefore  seems  to  exceed  its  
authority to decide which aliens are similarly situated  
to others forEqualProtectionpurposes. Inotherwords,  
the “similarly situated” analysis  must focus  on factors  
of  similarity  and  distinction  pertinent  to  the  state’s  
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policy, not factors outside the realmofits authorityand 
concern. 

Putting aside that limitation, the INA explicitly 
authorizes the Secretary of Homeland Security to 
administerandenforceall laws relatingto immigration 
and naturalization. INA § 3(a)(1); 8 U.S.C.10  
§ 1103(a)(1). As part ofthis authority, it is well settled 
that the Secretary can exercise deferred action, a form 
ofprosecutorial discretion whereby the Department of 
Homeland Security declines to pursue the removal ofa 
person unlawfully present in the United States. 

The INA expressly provides for deferred action as a 
form of relief that can be granted at the Executive’s 
discretion. For example, INA § 237(d)(2); 8 U.S.C. 
§ 1227(d)(2), allows a noncitizen who has been denied 
an administrative stay ofremoval to apply for deferred 
action. Certain individuals are also “eligible for 
deferred action” under the INA ifthey qualify under a 
set of factors. See INA § 204(a)(1)(D)(i)(II); 8 U.S.C. 
§ 1154(a)(1)(D)(i)(II). Deferred action is available to 
individuals who can make a showing of “exceptional 
circumstances.” INA § 240(e); 8 U.S.C. § 1229a(e). By 
necessity, the federal statutoryandregulatoryscheme, 
as well as federal case law, vest the Executive with 
very broad discretion to determine enforcement 
priorities.1 

1 Pursuant to this discretion, the Department of Homeland 
Security and its predecessor, the Immigration and Naturalization 
Service (“INS”), established a series ofgeneral categorical criteria 
to guide enforcement. For example, the 1978 INS Operating 
Instructions outlined five criteria for officers to consider in 
exercising prosecutorial discretion, including “advanced or tender 
age.” O.I. 103.1(a)(1)(ii); see also Pasquini v. Morris, 7 0 F.2d 658, 
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Congress  expressly  charged  the  Department  of  
Homeland  Security  with  the  responsibility  of  
“[e]stablishing  national  immigration  enforcement  
policies  and  priorities.”  6  U.S.C.  §  202(5).  The  
DepartmentofHomelandSecurityregulationsdescribe  
deferred  action  as  “an  act  of  administrative  
convenience to the government which gives some cases  
lower priority.” 8 C.F.R. § 274a.12(c)(14). Additionally,  
the Supreme Court has made it clear that “an agency’s  
decision  not  to  prosecute  or  enforce,  whether  through  
civil  or  criminal  process,  is  a  decision  generally  
committed to an agency’s absolute discretion.” Heckler  
v.  Chaney,  470 U.S.  821,  831  (1985).  The  Supreme  
Court has  explained  that the  Secretary has  discretion  
to  exercise  deferred  action  at  each  stage  of  the  
deportation  process,  and  has  acknowledged  the  long  
history  of  the  Executive  “engaging  in  a  regular  
practice  .  .  .  of  exercising  that  discretion  for  
humanitarian  reasons  or  simply  for  its  own  
convenience.”  Reno  v.  Am.-Arab  Anti-Discrimination  
Comm. ,  525  U.S.  471,  483–84  (1999);  see  also  id.  n.8;  
Arizona,  132  S.  Ct.  at  2499  (noting  that  “[a]  principal  

661  (11th  Cir.  1983).  Discretion  can  also  cut  the  other  way.  For  
example, the 2011 Morton Memo highlighted “whether the person  
poses  national  security  or  public  safety  concern,”  Memorandum  
from  John  Morton,  Director,  U.S.  Immigration  and  Customs  
Enforcement,  on  “Exercising Prosecutorial Discretion  Consistent  
with the  Civil Immigration  Enforcement  Priorities  of the  Agency  
for theApprehension, Detention, andRemoval ofAliens” (June 17,  
20  14  Johnson  Memo  identifies  the  “highest  11),  and  the  20  
[enforcement]  priority”  as  noncitizens  who  might  represent  a  
threat  to  “national  security,  border  security,  and  public  safety,”  
Memorandum from Jeh Charles Johnson,  Secretary,  Department  
ofHomelandSecurity, on“Policies fortheApprehension,Detention  
andRemovalofUndocumentedImmigrants” (November20  14)., 20  
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feature of the removal system is the broad discretion 
exercised by” the Executive); Texas v. United States, 
106 F.3d 661, 667 (5th Cir. 1997) (noting the State of 
Texas’s concession that the INA“places no substantive 
limits on the Attorney General and commits 
enforcement ofthe INA to her discretion”).2 

Defendants’ argumentfails because theyattempt to 
distinguish categories of EAD-holders in a way that 
does not amount to any relevant difference. Like 
adjustment of status, (c)(9), and cancellation of 
removal, (c)(10), deferred action is a form of relief 
grounded in the INA. Moreover, the exercise of 

2 In the past, the Department ofHomeland Security and the INS 
have granted deferred action to different groups of noncitizens 
present in the United States. In 1977, the Attorney General 
granted stays ofremoval to 250, 0 nationals ofcertain countries 
(known as “Silva Letterholders”). Silva evi, No. 76-C4268v. L  

(N.D. Ill. 1977), modified on other grounds sub nom. Silva v. Bell, 
605 F.2d 978 (7th Cir.1979). In 1990, the INS instituted the 
“Family Fairness” program that deferred the deportation of 1.5 
million familymembers ofnoncitizens who were legalized through 
the Immigration Reform and Control Act. See Immigration 
Reform and Control Act of 1986, Pub. L. No. 99-60  Stat.3, 1 0  
3359; Memorandum for Regional Commissioners, INS, from Gene 
McNary, Commissioner, INS, “Family Fairness: Guidelines for 
VoluntaryDeparture under8CFR242.5 for the Ineligible Spouses 
and Children of Legalized Aliens” (Feb. 2, 1990  In 1992,). 
President Bush directed the Attorney General to grant deferred 
enforced departure to 190, 0 Salvadorans. See Immigration Act 
of 1990 § 3, Law 1-649 29, 1990);30  Public 10  (Nov. 
https://www.gpo.gov/fdsys/pkg/FR1994-12-0  88.htm.6/html/94-3 0  
Andnationals ofLiberiaweregranteddeferredenforceddeparture 
until September 30  16, http://www.uscis.gov/humanitarian/, 20  
temporary-protected-status-deferred-enforced-departure/deferre 
d-enforced-departure. 
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prosecutorial discretion in deferred action flows from 
the authority conferred on the Secretary by the INA. 

Defendants provide two criteria to explain when 
they deem an EAD satisfactory proof of authorized 
presence: the applicanthas formal immigration status, 
or the applicant is on the path to formal immigration 
status. Neither criteria suffices to render DACA 
recipients not similarly situated to other EAD-holders 
on anybasis pertinent to Arizona’s decision whether to 
grant them drivers’ licenses. Like DACA recipients, 
many noncitizens who apply for adjustment of status 
and cancellation of removal—including individuals 
with (c)(9) and (c)(10  never,) EADs—do not, and may 
possess formal immigration status. See Guevara v. 
Holder, 649 F.3d 10  95 (9th Cir. 2086, 10  11). 

Additionally, “submission ofanapplicationdoes not 
connote that the alien’s immigration status has 
changed.”Thus, merelyapplyingfor immigrationrelief 
does not signal a clear path to formal immigration 
status. Vasquez de Alcantar v. 645 F.3d 10Holder, 97, 
110  11) (quoting United States Elrawy,3 (9th Cir. 20  v. 
448 F.3d 30  6)). Indeed, given how9, 313 (5th Cir. 2 0  
frequentlytheseapplicationsaredenied, “the supposed 
‘path’ may lead to a dead end.” ADAC II, 757 F.3d at 
1065. In this regard, noncitizens holding (c)(9) and 
(c)(10) EADs are no different from DACA recipients. 
And as discussed above, DACA recipients have a 
temporaryreprieve—deferredaction—that is provided 
forbythe INA, pursuant to the prosecutorial discretion 
statutorily delegated to the Executive. 

Therefore, inall relevant respects, DACArecipients 
are similarly situated to other categories ofnoncitizens 
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who mayrely onEADs to obtaindrivers’ licenses under  
Arizona’s  policy.  

B.  State Interest  

The  next step in an  Equal Protection analysis  is  to  
determine  the  applicable  level  of  scrutiny.  Country  
Classic  Dairies,  847  F.2d  at  596.  Although  we  do  not  
ultimately  decide  the  Equal  Protection  issue,  we  
remain  of  the  view,  articulated  in  our  preliminary  
injunction  opinion,  that  Arizona’s  policy may well  fail  
even  rational  basis  review.  So,  as  before,  we  need  not  
reachwhat standard ofscrutinyapplies.3 See ADACII,  
757  F.3d at 1065.  

Arizona’s  policy  must  be  “rationally  related  to  a  
legitimate  state  interest”  to  withstand  rational  basis  
review.  City  ofCleburne,  473  U.S.  at  440 On  appeal,  .  
Defendants advance six rationales forArizona’s policy,  
none  of which  persuade  us  that  Plaintiffs’  argument  
under  the  Equal  Protection  Clause  is  not  at  least  
sufficiently  strong  to  trigger  the  constitutional  
avoidance  doctrine  we  ultimately invoke.  

First,  Defendants  argue  that  Arizona’s  policy  is  
rationally  related  to  the  State’s  concern  that  it  could  
face liability for improperly issuing drivers’ licenses to  
DACA  recipients.  But  as  the  district  court  observed,  

3 In  cases  involving  alleged  discrimination  against  noncitizens  
authorized to be present in the United States, the Supreme Court  
has consistentlyapplied strict scrutiny to the state action at issue.  
See,  e.g. ,  Nyquist  v.  Mauclet,  432  U.S.  1,  7  (1977);  Graham  v.  
Richardson,  40  Where  the  alleged  3  U.S.  365,  372  (1971).  
discrimination  targets  noncitizens  who  are  not  authorized  to  be  
present,  the  Supreme  Court  applies  rational  basis  review.  See  
Plyler,  457 U.S.  at 223–24.  
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the  depositions  ofADOT Director  John  S.  Halikowski  
and  Assistant  Director  of the  Motor  Vehicle  Division  
Stacey  K.  Stanton  did  not  yield  support  for  this  
rationale.  Neither  witness  was  able  to  identify  any  
instances  in  which  the  state  faced liability for issuing  
licenses  to  noncitizens  not authorized to  be  present in  
the  country.  ADAC  III,  80  81  F.  Supp.  3d  at  7.  So  the  
record  probably  does  not  establish  that  there  is  a  
rational basis  for this  concern.  

Second,  Defendants  contend  that  Arizona’s  policy  
serves  the  State’s  interest  in  preventing  DACA  
recipients  from  making  false  claims  for  public  
assistance.  As  the  district  court  noted,  however,  
Director  Halikowski  and  Assistant  Director  Stanton  
testified  that  they  had  no  basis  for  believing  that  
drivers’  licenses  could  be  used  to  access  state  and  
federal benefits. It follows that this concern is probably  
not  a  rational  basis  justifying Arizona’s  policy  either.  
Id.  (citing ADAC II,  757 F.3d at 1066).  

Third,  Defendants  claim  that  Arizona’s  policy  is  
meant  to  reduce  the  administrative  burden  of issuing  
drivers’  licenses  to  DACA  recipients,  only  to  have  to  
revoke  them  once  the  DACA  program  is  terminated.  
The  district  court  found  this  argument  lacked  merit,  
noting this court’s observation that it is less likely that  
Arizona  will  need  to  revoke  the  licenses  of  DACA  
recipients than ofnoncitizens holding (c)(9) and (c)(10)  
EADs, because applications for adjustment ofstatus or  
cancellation  of  removal  are  routinely  denied.4 

4 Defendants  suggest  “later-developed  facts”  indicate  that  
noncitizens  holding  (c)(9)  and  (c)(10)  EADs  are  on  the  path  to  
permanentresidency.  Wearenot convincedthatachievingcertain  
forms  of relief (adjustment  of status  or  cancellation  of removal)  
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ADAC III, 81  F.  Supp.  3d  at  80  757  7  (citing ADAC II,  
F.3d  at  10  )66–67).  Indeed,  noncitizens  with  (c)(10  
EADs  are  already  in  removal  proceedings,  which  
means  they  are  further  along  in  the  deportation  
process  than  are  many  DACA  recipients.  The  
administrative burden ofissuingand revokingdrivers’  
licenses  for  DACA  recipients  is  not  greater  than  the  
burden  of  issuing  and  revoking  drivers’  licenses  for  
noncitizens holding (c)(9) and (c)(10) EADs.  Certainly,  
the  likelihood  of having  to  do  so  does  not  distinguish  
these  two  classes  of noncitizens,  as  (c)(9)  and  (c)(10)  
applications  for reliefare  frequently denied.  

Fourth,  Defendants  argue  that  Arizona  has  an  
interest in avoiding financial harm to individuals  who  
maybe injured in traffic accidents byDACArecipients.  
Defendants contend that individuals harmedbyDACA  
recipients  may  be  left  without  recourse  when  the  
DACAprogramis terminatedandDACArecipients are  
removed  from  the  country.  But  this  rationale  applies  
equally  to  individuals  with  (c)(9)  and  (c)(10)  EADs.  
These  noncitizens  may  find  their  applications  for  
immigration reliefdenied and maybe quickly removed  
from  the  country,  leaving  those  injured  in  traffic  
accidents  exposed  to  financial  harm.  Nevertheless,  
Arizona issues  drivers’  licenses  to  noncitizens  holding  
(c)(9)  and (c)(10) EADs.  

Fifth,  Defendants  contend that denying licenses  to  
DACA  recipients  serves  the  goal  of  consistently  
applying  ADOT  policy.  But  ADOT  inconsistently  
applies  its  own  policy  by  denying  licenses  to  DACA  
recipients  while  providing licenses  to  holders  of (c)(9)  

alters the fact thatapplications for suchreliefare regularlydenied  
in very great numbers.  
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and (c)(10)  EADs.  Arizona simply has  no  way to  know  
what “path” noncitizens  in any ofthese categories will  
eventually  take.  DACA  recipients  appear  similar  to  
individualswhoare eligibleunderArizona’s policywith  
respect  to  all  the  criteria ADOT  relies  on.  ADOT  thus  
applies  its  own  immigration  classification  with  an  
uneven  hand  by  denying  licenses  only  to  DACA  
recipients.  See,  e.g. , Yick Wo.  v.  Hopkins, 118 U.S. 356,  
373–74  (1886)  (“[I]f  [the  law]  is  applied  and  
administered by public authority with an  evil  eye  and  
an unequal hand, so as practically to make unjust and  
illegal  discriminations  between  persons  in  similar  
circumstances,  material  to  their  rights,  the  denial  of  
equal  justice  is  still  within  the  prohibition  of  the  
constitution.”).  

Sixth,  Defendants  claim  that  Arizona’s  policy  is  
rationally  related  to  ADOT’s  statutory  obligation  to  
administer the state’s driver’s license statute.  ADOT’s  
disparate  treatment  of DACA  recipients  pursuant  to  
the  driver’s  license  statute  relies  on  the  premise  that  
federal  law  does  not  authorize  DACA  recipients’  
presence  in  the  United  States.  This  rationale  is  
essentially  an  assertion  of  the  state’s  authority  to  
decide  whether  immigrants’  presence  is  authorized  
under  federal  law.  Rather  than  evaluating  that  
assertion  as  part  of the  Equal Protection  analysis,  we  
defer  doing  so  until  our  discussion  of  our  ultimate,  
preemptiongroundfordecision, whichweadoptas part  
ofour constitutional  avoidance  approach.  

Beforeproceedingto thatdiscussion, itbearsnoting,  
once  again,  see  ADAC  67,  that  the  II,  757  F.3d  at  10  
record does suggest an additional reason for Arizona’s  
policy:  a dogged animus against DACA recipients.  The  
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Supreme Court has made very clear that such animus 
cannot constitute a legitimate state interest, and has 
cautioned against sowing the seeds of prejudice. See 
Romer v. Evans, , 634 (1996); see517 U.S. 620  also City 
ofCleburne, 473 U.S. at 464 (Marshall, J., concurring 
in the judgment in part, and dissenting in part) 
(“Prejudice, once let loose, is not easily cabined.”). “The 
Constitution’s guarantee of equality must at the very 
least mean that a bare . . . desire to harm a politically 
unpopular group cannot justify disparate treatment of 
that group.” United States v. Windsor, 133 S. Ct. 2675, 
2681 (2013) (citation omitted). 

II. Preemption 

We do not “decide federal constitutional questions 
where a dispositive nonconstitutional ground is 
available.” City of L  v..A. Cty. of Kern, 581 F.3d 841, 
846 (9th Cir. 2 0  v. 563 F.9) (quoting Correa Clayton, 
2d 396, 4 0 (9th Cir. 1977)). While preemption derives 
its force from the Supremacy Clause of the 
Constitution, “it is treatedas ‘statutory’ forpurposes of 
our practice ofdeciding statutory claims first to avoid 
unnecessary constitutional adjudications.” Douglas v. 
Seacoast Prods. , 431 U.S. 265, 271–72 (1977).5 Given 
the formidable Equal Protection concerns Arizona’s 
policy raises, we turn to a preemption analysis as an 

5 Though preemption principles are rooted in the Supremacy 
Clause, this court has previously applied the principle that 
preemption does not implicate a constitutional question for 
purposes of constitutional avoidance. See Hotel Emps. & Rest. 

Emps. Int’l Union v. Nev. Gaming Comm’n, 7, 1512984 F.2d 150  
(9th Cir. 1993) (holding that Pullman abstention was not 
warranted for preemption claims because “preemption is not a 
constitutional issue.”);KnudsenCorp. v. Nev. StateDairyComm’n, 
676 F.2d 374, 377 (9th Cir. 1982) (same). 
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alternative to resting our decision on the Equal 
Protection Clause.6 Doing so, we conclude that 
Arizona’s policy encroaches on the exclusive federal 
authority to create immigration classifications and so 
is displaced by the INA. 

The “[p]ower to regulate immigration is 
unquestionablyexclusivelya federal power.”DeCanas, 
424 U.S. at 354. The Supreme Court’s immigration 
jurisprudence recognizes that the occupation of a 
regulatory field may be “inferred from a framework of 
regulation ‘so pervasive . . . that Congress left no room 
for the States to supplement it.’” Arizona, 132 S. Ct. at 
2501 (quotingRice v. Santa Fe ElevatorCorp. , 331 U.S. 
218, 230 (1947)). TheSupremeCourthas also indicated 
that the INA provides a pervasive framework with 
regard to the admission, removal, and presence of 
aliens. See Chamber ofCommerce ofU.S. v. Whiting, 
131 S. Ct. 1968, 1973 (2011) (quoting DeCanas, 424 
U.S. at 353, 359); cf. Arizona, 132 S. Ct. at 2499 
(“Federal governance of immigration and alien status 
is extensive and complex.”). 

6 In their opening brief, Defendants argue preemption is not 
properly before this court because Plaintiffs did not appeal the 
district court’s dismissal of their preemption claim. But at oral 
argument, defensecounselofferedtoprovidesupplementalbriefing 
on the issue. Separately, Plaintiffs noted that Defendants raised 
the Take Care argument for the first time on appeal and argued it 
oughtnotbe consideredbecause itwas notpresented to thedistrict 
court. Following oral argument, we requested and the parties 
submitted supplemental briefing on both issues. Defendants’ 
supplemental brief conceded that, in light of the considerations 
articulated in Olympia Pipe L  Co. v. City ofSeattle, 437 F.3dine 

872 (9th Cir. 2 06), we may properly consider preemption in this 
case. 
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Traditionally, federal lawpreempts state lawwhen:  
(1) Congress expressly includes apreemptionprovision  
in federal law; (2) states attempt to “regulat[e]  conduct  
in  a  field  that  Congress,  acting  within  its  proper  
authority,  has  determined  must  be  regulated  by  its  
exclusive  governance”;  or  (3)  state  law  conflicts  with  
federal  law,  either  because  “compliance  with  both  
federal  and  state  regulations  is  a  physical  
impossibility” or “state law ‘stands as anobstacle to the  
accomplishment and execution ofthe full purposes and  
objectives  ofCongress.”  Arizona  v.  United States,  132  
S.  Ct.  2492,  250  12)  (quoting  Florida  L1  (20  ime  &  
Avocado Growers,  Inc.  v.  Paul,  373  U.S.  132,  142–143  
(1963),  and  Hines  v.  Davidowitz,  312  U.S.  52,  67  
(1941)).  

“The  States  enjoy  no  power  with  respect  to  the  
classification ofaliens.”Plyler v. Doe, 457 U.S. 202, 225  
(1982).  The  Supreme  Court  has  also  expressly  
recognized  that  the  source  of  preemption  in  the  
immigration context is unique. The “[f]ederalauthority  
to  regulate  the  status  of aliens  derives”  not  from  one  
specific  federal  law  or  network  of  laws,  but  “from  
various  sources,  including  the  Federal  Government’s  
power  ‘[t]o  establish  [a]  uniform  Rule  of  
Naturalization,’.  .  .  its  power  ‘[t]o  regulate  Commerce  
with  foreign  Nations,’  and  its  broad  authority  over  
foreign  affairs  .  .  .  .”  Toll  v.  Moreno,  458  U.S.  1,  10  
(1982). SupremeCourtprecedentexplains that“neither  
a  clear  encroachment  on  exclusive  federal  power  to  
admit  aliens  nor  a  clear  conflict  with  a  specific  
congressional purpose” is  required in order for federal  
law to preempt state regulations ofimmigrants. See id.  
at  11  n.16  (internal  quotation  marks  omitted).  “Not  
surprisingly, . . . [Supreme Court]  cases have also been  
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at pains to note the substantial limitations upon the 
authority ofthe States in making classifications based 
upon alienage.” Id. at .10  

To be sure, not all state regulations touching on 
immigration are preempted. See Chamber of 
Commerce, 131 S. Ct. at 1974. But states may not 
directly regulate immigration, Valle del Sol Inc. v. 
Whiting, 732 F.3d 1 0  23 (9th Cir. 206, 10  13), and the 
power to classify aliens for immigration purposes is 
“committed to the political branches of the Federal 
Government.” Plyler, 457 U.S. at 225 (quoting 
Mathews, 426 U.S. at 81). Arizona prohibits the 
issuance of drivers’ licenses to anyone who does not 
submit proof that his or her presence in the United 
States is “authorized under federal law,” Ariz. Rev. 
Stat. § 28-3153(D), and then purports to create its own 
independent definition of “authorized under federal 
law,” one that excludes DACA beneficiaries. Because 
Arizonacreatedanew immigration classificationwhen 
it adopted its policy regarding driver’s license 
eligibility, it impermissibly strayed into an exclusive 
domain that Congress, through the INA, delegated to 
the executive branch. 

States can regulate areas of traditional state 
concern that might impact noncitizens. See DeCanas, 
424 U.S. at 355. Permissible state regulations include 
those that mirror federal objectives and incorporate 
federal immigration classifications. Plyler, 457 U.S. at 
225-26. But a law that regulates an area oftraditional 
state concern can still effect an impermissible 
regulation of immigration. 

For example, in Takahashi v. Fish & Game 
Commission, the Supreme Court observed that a state 
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regulationofentitlementto commercial fishinglicenses  
basedon immigrationclassifications conflictedwiththe  
“constitutionally  derived  federal  power  to  regulate  
immigration.”  334  U.S.  410,  419  (1948).  In  Toll  v.  
Moreno,  the  Supreme  Court  held  that  preemption  
principles  foreclosed  a  state  policy  concerning  the  
imposition  of  tuition  charges  and  fees  at  a  state  
university on the basis ofimmigration status. 458 U.S.  
1,  16-17  (1982).  Similarly,  the  Third  Circuit  has  held  
that  municipal  ordinances  preventing  unauthorized  
aliens  from  renting  housing  constituted  an  
impermissible  regulation  of  immigration  and  were  
preempted by the INA.  L  v.  724  ozano  City ofHazleton,  
F.3d  297,  317  (3d  Cir.  2013).  Although  the  housing  
ordinances didnotdirectly regulate immigration in the  
sense  of dictating  who  could  or  could  not  be  admitted  
into  the  United  States,  the  Third  Circuit  concluded  
that  they impermissibly “intrude[d]  on  the  regulation  
of  residency  and  presence  of  aliens  in  the  United  
States.”  Id.  (emphasis  added).  

Similarly,  the  Fifth Circuit  held  that  an  ordinance  
“allow[ing]  state  courts  to  assess  the  legality  of  a  
non-citizen’s  presence”  in  the  United  States  was  
preempted because  it  “open[ed]  the  door to  conflicting  
state  and  federal  rulings  on  the  question.”  Villas  at  
Parkside Partners v.  City ofFarmers Branch, 726 F.3d  
524,  536  (5th  Cir.  2013).  The  Fifth  Circuit’s  decision  
was  based  on  its  recognition  that  “[t]he  federal  
government  alone  .  .  .  has  the  power  to  classify  
non-citizens.”  Id.  In  accord  with  these  decisions,  the  
Eleventh  Circuit  held  that  a  state  law  prohibiting  
courts from recognizingcontracts involvingunlawfully  
present  aliens  was  preempted  as  “a  thinly  veiled  
attempt  to  regulate  immigration  under  the  guise  of  
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contract law.” See United States v.  Alabama,  691  F.3d  
1269,  1292–96  (11th Cir.  2012).  

Cases involving the allocation ofstate resources on  
thebasis ofimmigrationclassifications frequentlyraise  
both  equal protection  and preemption  concerns.  Some  
decisions  applying  preemption  principles  have  
ultimately rested on equal protectiongrounds, see, e.g. ,  
Takahashi,  334  U.S.  410 In  Toll,  however,  the  .  
SupremeCourtnotedcommentators’ observations “that  
many  of  the  Court’s  decisions  concerning  alienage  
classifications, suchasTakahashi, arebetterexplained  
in  pre-emption  than  in  equal  protection  terms.”  458  
U.S.  at  11  n.16.  

Here,  Arizona’s  policy  ostensibly  regulates  the  
issuance  of  drivers’  licenses,  admittedly  an  area  of  
traditional  state  concern.  See  Chamber  ofCommerce,  
131 S. Ct. at 1983. But its policy necessarily “embodies  
the  State’s  independent  judgment  that  recipients  of  
[DACA]  are not ‘authorized’ to be present in the United  
States  ‘under federal law.’” ADAC II,  69  757 F.3d at 10  
(Christen,  J.,  concurring).  Indeed,  the  Arizona  
Executive  Order  declared  that  “the  Deferred  Action  
program  does  not  and  cannot  confer  lawful  or  
authorized  .  .  .  presence  upon  the  unlawful  alien  
applicants.” Executive  Order 20  6 at 1.  The  Order  12–0  
also  announced  Arizona’s  view  that  “[t]he  issuance  of  
Deferred  Action  or  Deferred  Action  .  .  .  [EADs]  to  
unlawfully  present  aliens  does  not  confer  upon  them  
any lawful orauthorized status.” Id. (emphasis added).  
To  implement  the  Order,  ADOT  initiated  a  policy  of  
denying  licenses  to  DACA  recipients  pursuant  to  
Arizona’s  driver’s  license  statute,  which  requires  that  
applicants “submitproofsatisfactoryto thedepartment  
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that  the  applicant’s  presence  in  the  United  States  is  
authorized  under  federal  law.”  Ariz.  Rev.  Stat.  Ann.  
§  28–3153(D) (emphasis  added).  

Arizona  points  to  three  criteria  to  justify  treating  
EAD recipients differently than individuals with (c)(9)  
and (c)(10) EADs,7 even thoughthe federal government  
treats  their  EADs  the  same  in  all  relevant  respects.  
But  Arizona’s  three  criteria—that  an  applicant:  has  
formal  status;  is  on  a  path  to  formal  status;  or  has  
applied  for  relief  expressly  provided  for  in  the  
INA—cannot  be  equated  with  “authorized  presence”  
under  federal  law.  DACA  recipients  and  noncitizens  
with  (c)(9)  and  (c)(10  EADs  all  lack  )  formal  
immigration  status,  yet  the  federal  government  
permits  them  to  live  and  work  in  the  country  for  an  
undefined  period  of time,  provided  they  comply  with  
certain  conditions.  

Arizona  thus  distinguishes  between  noncitizens  
based  on  its  own  definition  of “authorized  presence,”  
one  that neither mirrors  nor borrows  from  the  federal  
immigration  classification  scheme.  And  by  arranging  
federal  classifications  in  the  way  it  prefers,  Arizona  
impermissibly  assumes  the  federal  prerogative  of  
creating  immigration  classifications  according  to  its  
own  design,8 thereby  engaging  in  an  “exercise  of  

7 As  we  )  documents  have  noted,  recipients  of (c)(9)  and (c)(10  are  
noncitizens  who  have  applied  for  adjustment  of  status  and  
cancellation  of  removal,  respectively.  See  8  C.F.R.  
§  274a.12(c)(9)–(10).  

8 Defendants’  continual  insistence  that  Arizona’s  policy  is  not  
preempted  because  the  DACA  program  lacks  “the  force  of law”  
reflects  a  misunderstanding  of  the  preemption  question.  
Preemption  is  not  a  gladiatorial  contest  that  pits  the  DACA  
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App.  40  

regulatory  bricolage,”  ADAC  II,  757  F.3d  at  10  
(Christen, J., concurring), despite the fact that “States  
enjoy  no  power  with  respect  to  the  classification  of  
aliens,” Plyler,  457  U.S.  at 225.  

That  this  case  involves  classes  of  aliens  the  
Executive has, as amatter ofdiscretion, placed in a low  
priority category for removal is a further consideration  
weighing  against  the  validity  of Arizona’s  policy.  The  
Supreme  Court  has  emphasized  that  “[a]  principal  
feature  of the  removal  system  is  the  broad  discretion  
exercised by immigration officials.” Arizona, 132 S. Ct.  
at 2499. And the Court has specifically recognized that  
federal statutes contemplate andprotect the discretion  
ofthe Executive Branch when making determinations  
concerning  deferred  action.  See  Reno,  525  U.S.  at  
484–86.  The  discretion  built  into  statutory  removal  
procedures  suggests  that  auxiliary  state  regulations  
regarding  the  presence  of aliens  in  the  United  States  
are  particularly  intrusive  on  the  overall  federal  
statutory immigration scheme.  

Unable to point to any federal statute or regulation  
that  justifies  classifying  individuals  with  (c)(9)  and  
(c)(10)  EADs  as  authorized  to  be  present  while  
excluding  recipients  of  deferred  action  or  deferred  

Memorandum against Arizona’s policy.  Nor does this opinion rely  
on theDACAMemorandumfor its conclusion thatArizona’s policy  
is preempted byfederal law. Rather, Arizona’s policy is preempted  
by  the  supremacy  of federal  authority  under  the  INA  to  create  
immigration  categories.  Indeed,  because  Arizona’s  novel  
classification  scheme  includes  not  just  DACA recipients  but  also  
recipients  of  regular  deferred  action  and  deferred  enforced  
departure,  our  conclusion  that  Arizona’s  scheme  impermissibly  
creates immigration classifications not found in federal law is not  
dependent upon the  continued vitality ofthe  DACA program.  
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enforced  departure,  Defendants  argue  that  Arizona  
properly  relied  on  statements  by  the  U.S.  Citizenship  
and  Immigration  Service  that  “make  clear  that  
deferred  action  does  not  confer  a  lawful  immigration  
status.”  These  statements  take  the  form  of an  email  
from a local U.S.  Citizenship and Immigration Service  
CommunityRelations Officer in response to an inquiry  
from ADOT.  In the email,  the officer notes  that DACA  
recipientsapplyingforworkauthorizationshouldfill in  
category  “C33”  and  not  category  “C14,”  which  is  the  
category for regular deferred action.  

This  email  does  nothing  to  further  Defendants’  
argument.  The  officer’s  statement  in  no  way  suggests  
that  federal  law  supports  Arizona’s  novel  
classifications.  And even ifit did, an email from a local  
U.S.  Citizenship  and  Immigration  Services  Officer  is  
not  a source  of“federal law,”  nor an official  statement  
of the  government’s  position.9 

The  INA,  indeed,  directly  undermines  Arizona’s  
novel  classifications.  For  purposes  ofdetermining the  
admissibility  of  aliens  other  than  those  lawfully  
admitted for permanent residence, the INAstates that  
if  an  alien  is  present  in  the  United  States  beyond  a  
“period ofstay authorized by the Attorney General” or  
withoutbeingadmittedorparoled, thealien is “deemed  
to be unlawfully present in the United States,” at least  

9 In  ADAC II,  Defendants  also  argued  that  a  “Frequently  Asked  
Questions”  section  of  the  U.S.  Citizenship  and  Immigration  
Services  Website  and  a  Congressional  Research  Service  
Memorandum  demonstrated  that  Arizona’s  classification  found  
support  in  federal  law.  See  757  F.3d  at  1073.  We  understand  
Defendants to have abandoned these arguments.  But even ifthey  
had not,  neither source  is  a definitive statement offederal law.  
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for purposes of § 1182(a)(9)(B). INA § 212(a)(9)(B)(ii); 
8 U.S.C. § 1182(a)(9)(B)(ii) (emphases added). The 
administrative regulations implementing this section 
of the INA, to which we owe deference, establish that 
deferred action recipients do not accrue “unlawful 
presence” for purposes of calculating when they may 
seek admission to the United States. 8 C.F.R. 
§ 214.14(d)(3); 28 C.F.R. § 11 0.35(b)(2). Because such 
recipients are provisionally present without being 
admitted or paroled, their stay must be considered 
“authorized by the Attorney General,” for purposes of 
this statute. INA § 212(a)(9)(B)(ii); 8 U.S.C. 
§ 1182(a)(9)(B). 

The REAL ID Act, which amended the INA, further 
undermines Arizona’s interpretation of “authorized 
presence.” REAL ID Act of 2 0  9-13,5, Pub. L. No. 10  
div. B, 119 Stat. 231. The Real ID Act amendments 
provide that states may issue a driver’s license or 
identification card to persons who can demonstrate 
theyare “authorized [to] stay in the United States.” Id. 
§ 202(c)(2)(C)(i)–(ii). Persons with “approved deferred 
action status” are expressly identified as beingpresent 
in the United States during a “period of authorized 
stay,” for the purpose of issuing state identification 
cards. Id. § 202(c)(2)(B)(viii), (C)(ii). We point to these 
statutory definitions not as examples of 
all-encompassingcongressionallyauthorizeddecisions 
about who may remain in the United States, but as 
examples of the federal government exercising its 
exclusive authority to classify immigrants. 

Despite Arizona’s clear departure from federal 
immigration classifications, Defendants argue 
Arizona’s policy is not a “back-door regulation of 
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immigration.” They compare it to the Louisiana 
Supreme Court policy the Fifth Circuit upheld in 
L  v. Webb, which prohibited any alien lackingeClerc 
permanent resident status from joining the state bar. 
419 F.3d 405, 410 (5th Cir. 2 05). But the Louisiana 
Supreme Court did not create a novel immigration 
classification as Arizona does here. Rather, it 
permissibly borrowed from existing federal 
classifications, distinguishing “those aliens who have 
attained permanent resident status in the United 
States” from those who have not. Id. (quoting In re 
Bourke, 819 So. 2d 10 , 22 (La. 2 020 10  2)). 

Defendants also argue that sections of the INA 
granting states discretion to provide public benefits to 
certain aliens, including deferred action recipients, 
suggest that Congress “has not intended to occupy a 
field so vast that it precludes all state regulations that 
touch upon immigration.” See 8 U.S.C. §§ 1621, 1622. 
But we do not conclude that Congress has preempted 
all state regulations that touch upon immigration. 
Arizona’s policy is preempted because, in determining 
which aliens shall be eligible to receive a state benefit, 
Arizona created new immigration classifications based 
on its independent view of who is authorized under 
federal law to be present in the United States. 

Defendants offernofoundationforaninterpretation 
offederal law that classifies individuals with (c)(9) and 
(c)(10) EADs as having “authorized presence,” but 
DACA recipients as having no authorized presence. 
Arizona’s policy of denying drivers’ licenses to DACA 
recipients based on its own notion of “authorized 
presence” is preempted by the exclusive authority of 
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the  federal  government  under  the  INA  to  classify  
noncitizens.  

III.  Constitutionality of the  DACA Program  

We  decline  to  rule  on  the  constitutionality  of  the  
DACA program,  as the issue is not properly before our  
court;  only  the  lawfulness  of  Arizona’s  policy  is  in  
question.  

Wenote, however, that thediscussionabove is quite  
pertinent  to  both  of Defendants’  primary  arguments  
undergirding their challenge to the constitutionality of  
the  DACA program.  First,  Defendants  argue  that  the  
Executive  has  no  power,  independent  of Congress,  to  
enact  the  DACA  program.  But  as  we  have  discussed,  
the  INA  is  replete  with  provisions  that  confer  
prosecutorial  discretion  on  the  Executive  to  establish  
its  own  enforcement  priorities.  See  supra,  section  II.  
Third parties generally may not contest the exercise of  
this  discretion,  see  inda R.S.  v.  Richard D. ,  U.S.  L  410  
614,  619 (1973),  including in the  immigration context,  
see Sure-Tan,  Inc.  v.  RB,NL  467 U.S. 883, 897 (1984).10  

Second,  Defendants  contend  that  the  DACA  
program  amounts  to  a  wholesale  suspension  of  the  

10 Congress’s  failure  to  pass  the  Development,  Relief,  and  
Education  for  Alien  Minors  (“DREAM”)  Act  does  not  signal  the  
illegitimacy  of  the  DACA  program.  The  Supreme  Court  has  
admonished  that  an  unenacted  bill  is  not  a  reliable  indicator  of  
Congressional  intent.  See  Red  Lion  Broad.  Co.  v.  FCC,  395  U.S.  
367,  381  n.11  (1969).  Moreover,  the  DREAM  Act  and  the  DACA  
program  are  not  interchangeable  policies  because  they  provide  
different forms ofrelief(i.e. , the  DREAM Act would have granted  
conditional  residency  that  could  lead  to  permanent  residency,  
whereas  the  DACA  program  offers  a  more  limited,  temporary  
deferral  ofremoval).  
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INA’s provisions, which in turnviolates thePresident’s 
obligation to “take Care that the Laws be faithfully 
executed.” U.S. Const. art. II, § 3 (“the Take Care 
Clause”). But, according to an amicus brieffiled by the 
Department of Justice, the Department of Homeland 
Security only has funding annually to remove a few 
hundred thousand of the 11.3 million undocumented 
aliens livingin theUnitedStates. Constrainedbythese 
limited resources, the Department of Homeland 
Security must make difficult decisions about whom to 
prioritize for removal. Despite Defendants’ 
protestations, they have not shown that the 
Department of Homeland Security failed to comply 
with its responsibilities to the extent its resources 
permit it to do so. 11 

For that reason, this case is nothing like Train v. 
City ofNew York, a case relied upon by Defendants, in 
which the Supreme Court affirmed an order directing 
apresidentialadministration to spendmoneyallocated 
byCongress for certain projects. 420 U.S. 35, 40 (1975). 
Here, by contrast, the Department of Justice asserts 
that Congress has not appropriated sufficient funds to 
remove all 11.3 million undocumented aliens, and 
several prior administrations have adopted programs, 

11 Indeed, the Department of Justice’s brief reports that the 
administrationhas removedapproximately2.4millionnoncitizens 
from the country from 2 0  14, a9 to 20  number the government 
states is “unprecedented.” Prioritizing those removal proceedings 
fornoncitizenswho representathreat to “national security, border 
security, and public safety,” Memorandum from Jeh Charles 
Johnson, Secretary, Department of Homeland Security, on 
“Policies for the Apprehension, Detention and Removal of 
UndocumentedImmigrants” (November20  14), cannotfairlybe, 20  
described as abdicating the agency’s responsibilities. 
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like DACA, to prioritize which noncitizens to remove. 
See supra n.2. “The power to decide when to 
investigate, and when to prosecute, lies at the core of 
the Executive’s duty to see to the faithful execution of 
the laws . . . .” Cmty. for Creative Non-Violence v. 
Pierce, 786 F.2d 1199, 120  see1 (D.C. Cir. 1986); Arpaio 
v. Obama, 15).797 F.3d 11, 18 (D.C. Cir. 20  

Further, as we have noted, the Supreme Court has 
acknowledged the history ofthe Executive engaging in 
a regular practice of prosecutorial discretion in 
enforcing the INA. See Reno, 525 U.S. at 483–84 & n.8 
(“To ameliorate a harsh and unjust outcome, the INS 
may decline to institute proceedings, terminate 
proceedings, or decline to execute a final order of 
deportation. This commendable exercise in 
administrative discretion, . . . is now designated as 
deferred action.” (quoting 6 C. Gordon, S. Mailman, & 
S. Yale-Loehr, ImmigrationLawandProcedure § 72.03 
[2][h] (1998))). This history includes “general policy” 
non-enforcement, such as deferred action granted to 
foreign students affected by Hurricane Katrina, U.S. 
Citizenship and Immigration Services, Interim Relief 
for Certain Foreign Academic Students Adversely 
Affected by Hurricane Katrina: Frequently Asked 
Questions (FAQ) at 1 (Nov. 25, 2 05), and deferred 
actionforcertainwidowsandwidowers ofU.S. citizens, 
Memorandum for Field Leadership, U.S. Citizenship 
and Immigration Services, from Donald Neufeld, 
Acting Associate Director, U.S. Citizenship and 
ImmigrationServices, “GuidanceRegardingSurviving 
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Spouses ofDeceasedU.S. Citizens andTheirChildren” 
at 1 (Sept. 4, 2 09).12 

We reiterate that, in the end, Arizona’s policy is 
preempted not because the DACA program is or is not 
valid, but because the policy usurps the authority of 
the federal government to create immigrant 
classifications. 

IV. Permanent Injunction 

Before a court may grant a permanent injunction, 
the plaintiff must satisfy a four-factor test, 
demonstrating: 

(1) that it has suffered an irreparable injury; 
(2) that remedies available at law, such as 
monetary damages, are inadequate to 
compensate for that injury; (3) that, considering 
the balance of hardships between the plaintiff 
anddefendant, a remedy in equity is warranted; 
and (4) that the public interest would not be 
disserved by a permanent injunction. 

12 The recent ruling in Texas v. United States, 9 F.3d 134 (5th80  
Cir. 2015) petition for cert. granted sub nom. United States v. 
Texas, — S. Ct. — , 20  7257 (U.S. Nov. 20, 2016 WL 20  15) (mem.), 
is also inapposite to Defendants’ constitutional claims. There, 
several states challenged the Deferred Action for Parents of 
Americans and Lawful Permanent Residents program (“DAPA”), 
including DAPA recipients’ eligibility for certain public benefits 
such as drivers’ licenses and work authorization. Id. at 149. The 
court concluded that the states were likely to succeed on their 
procedural and substantive claims under the Administrative 
Procedure Act, and expressly declined to reach the Take Care 
Clause issue. Id. at 146 & n.3, 149. 
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Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 
141 (2010) (quoting eBay Inc. v. MercExchange, .LL .C. , 
547 U.S. 388, 391 (2 06)). 

Plaintiffs have proven that they suffer irreparable 
injuryas a result ofArizona’s policy, and that remedies 
available at laware inadequate to compensate themfor 
that injury. Inparticular, Plaintiffshavedemonstrated 
that their inability to obtain drivers’ licenses limits 
theirprofessional opportunities. InArizona, it takes an 
average ofover four times as long to commute to work 
by public transit than it does by driving, and public 
transportation is not available in most localities. One 
ADAC member had to miss full days of work so that 
she could take her son to his doctors’ appointments by 
bus. Another ADAC member finishes work after 
midnight but the buses by her workplace stop running 
at 9 p.m. And as the district court noted, another 
Plaintiffis a graphic designerwhose inability to obtain 
a driver’s license caused her to decline work from 
clients, while yet another Plaintiff wants to pursue a 
career as an Emergency Medical Technician but is 
unable to do so because the local fire department 
requires a driver’s license for employment. ADAC III, 
81 F. Supp. 3d at 809. 

Plaintiffs’ inability to obtain drivers’ licenses 
hinders them in pursuing new jobs, attending work, 
advancing their careers, and developing business 
opportunities. They thus suffer financial harm and 
significant opportunity costs. And as we have 
previously found, the irreparable nature ofthis injury 
is exacerbated by Plaintiffs’ young age and fragile 
socioeconomic status. ADAC II, 757 F.3d at 1068. 
Setbacks early in their careers can have significant 
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impacts on Plaintiffs’ future professions. Id. This loss 
of opportunity to pursue one’s chosen profession 
constitutes irreparable harm. Enyart v. Nat’l 
Conference ofBar Exam’rs, Inc. , 630 F.3d 1153, 1165 
(9th Cir. 2011); see also Chalk v. U.S. Dist. Ct. Cent. 
Dist. of Cal. , 840  1, 70  (9th Cir. 1988)F.2d 70  9–10  
(holding that plaintiff’s transfer to a less satisfying job 
created emotional injury that constituted irreparable 
harm). Since irreparable harm is traditionally defined 
as harm for which there is no adequate legal remedy, 
such as an award of damages, see Rent-A-Ctr. , Inc. v. 
Canyon Television & Appliance Rental, Inc. , 944 F.2d 
597, 603 (9th Cir. 1991), Plaintiffs have also shown 
that remedies available at law are inadequate to 
compensate them. 

Plaintiffs have also demonstrated that, after 
considering the balance of hardships, a remedy in 
equity is warranted and that the public interest would 
not be disserved by a permanent injunction. We 
conclude that Arizona’s policy is preempted by federal 
law. “[I]t is clear that it would not be equitable or in 
the public’s interest to allow the state to violate the 
requirements offederal law, especially when there are 
no adequate remedies available.” Valle del Sol, 732 
F.3d at 1029 (quoting Arizona, 641 F.3d at 366) 
(alterations omitted). The public interest and the 
balance ofthe equities favor “prevent[ing] the violation 
ofa party’s constitutional rights.” Melendres v. Arpaio, 
695 F.3d 990 1 0  12) (citation omitted)., 2 (9th Cir. 20  

CONCLUSION 

In sum, we find that DACArecipients are similarly 
situated in all relevant respects to other noncitizens 
eligible fordrivers’ licenses underArizona’s policy. And 
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Arizona’s  refusal  to  rely  on  EADs  from  DACA  
recipients  for  purposes  of  establishing  eligibility  for  
drivers’ licenses may well violate the Equal Protection  
Clause  for  lack  of  a  rational  governmental  interest  
justifying  the  distinction  relied  upon.  Invoking  the  
constitutional avoidance doctrine, we construe the INA  
as  occupying  the  field  of  Arizona’s  classification  of  
noncitizens  with  regard  to  whether  their  presence  is  
authorizedbyfederal law, andas therefore preempting  
states  from  engaging in  their  very  own  categorization  
ofimmigrants for the purpose ofdenying some ofthem  
drivers’ licenses. Plaintiffs have shown that theysuffer  
irreparable  harm  from  Arizona’s  policy  and  that  
remedies at law are inadequate to compensate for that  
harm.  Plaintiffs  have  also  shown  that  a  remedy  in  
equity is warranted and that the public interest would  
not be  disserved by a permanent injunction.  

Accordingly,  we  AFFIRM  the  district  court’s  grant  
of summary  judgment  in  favor  of Plaintiffs.  We  also  
AFFIRM  the  district  court’s  order  entering  a  
permanent  injunction  that  enjoins  Arizona’s  policy  of  
denying the EADs issued under the DACA program as  
satisfactoryproofofauthorized presence under federal  
law  in  the  United States.  

AFFIRMED.  
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Arizona Dream Act Coalition v.  15-1530  Brewer, 7  

BERZON,  Circuit  Judge,  Concurring  in  light  of  the  
Dissent from the  denial  ofrehearing en Banc:  

I  join  the  panel  opinion  in  full.  I  write  in  
concurrence  to  further  explain  our  holding  in  light  of  
the  dissent from  denial ofrehearing en banc.  

I  write  first  to  emphasize  that  the  “law”  that  has  
preemptive  power  over  Arizona’s  policy  is  Congress’  
conferral ofexclusiveauthorityontheexecutivebranch  
to  defer  removal  of individuals  who  lack  legal  status  
and  to  authorize  them  to  work  while  temporarily  
permitted to remain. Furthermore, I write to highlight  
that  the  preemption  issues  ultimately decided  in  this  
case canbe viewedas embedded in the equal protection  
analysis,  given  the  historical  and  conceptual  overlap  
between  equal  protection  and preemption  concerns  in  
cases involving state laws that affect immigrants.  The  
serious  equal  protection  concerns  raised  by  Arizona’s  
policy  bolster  our  preemption  holding,  which  was  
reached  in  a  careful  exercise  of  the  principle  of  
constitutional  avoidance.  

I.  

As the panel opinion makes clear, it is the authority  
specifically  conferred  on  the  Attorney  General  by  the  
Immigration  and  Nationality  Act  (“INA”),  8  U.S.C.  
§  1101  et  seq. ,  and  the  associated  regulations,  that  is  
the body offederal law that preempts Arizona’s policy,  
not any particular exercise ofexecutive authority.  The  
INA,  as  implemented  by  authorized  regulations,  
affirmatively  permits  the  Attorney  General  to  decide  
whetherundocumented immigrants shouldberemoved  
from  the  country  and  when,  and  also  whether  they  
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should be authorized to stayand to work iftheyare not 
to be immediately removed. Contrary to the Dissent 
from the denial of rehearing en banc (“Dissent”), this 
conferral ofauthority is not limited to “only two small 
provisions of the INA.” Dissent at 6. See e.g. , 8 U.S.C. 
§ 1154(a)(1)(D)(i)(II), (IV) (indicating that certain visa 
applicants are “eligible for deferred action and work 
authorization”); id. § 1182(a)(9)(B)(ii) (providing that 
for purposes ofdetermining inadmissibility, unlawful 
presence includes any time an alien “is present in the 
United States after the expiration ofthe period ofstay 
authorized by the Attorney General”); id. § 1227(d)(2) 
(indicating that certain visa applicants who are denied 
an administrative stay ofremoval can apply for “a stay 
of removal, deferred action, or a continuance or 
abeyance ofremoval proceedings”); id. § 1229b (giving 
the Attorney General the discretion to cancel removal 
for certain inadmissable orremovable aliens, including 
those who were never lawfully admitted); id. 
§ 1324a(h)(3) (defining an “unauthorized alien” for 
purposes of employment as an alien who is neither 
“lawfully admitted for permanent residence” nor 
“authorized to be so employed by [statute] or by the 
Attorney General”); REAL ID Act of2 05, Pub. L. No. 
10  2(c)(2)(B)(viii), (C)(ii), 119 Stat. 231,9-13, div. B, § 20  
313 (indicating that persons with “approved deferred 
action status” are present in the United States during 
a “period of authorized stay” for purposes of issuing 
state drivers’ licenses and identification cards); 8 
C.F.R. § 274a.12(c)(14) (indicating that an “alien who 
has been granted deferred action, an act of 
administrative convenience to the government which 
gives some cases lower priority” may be granted work 
authorization upon application and a showing of 
economic necessity). 
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These various provisions, amongothers, make clear  
that  Congress  has  expressly  authorized  the  Attorney  
General, at his discretion, officially to defer removal of  
individuals who lack legal status, thereby temporarily  
authorizing  their  stay,  and  to  authorize  such  
individuals  to  work  while  temporarily  permitted  to  
remain.1 See Arizona v.  United States, 132 S.  Ct.  2492,  
250  12) (“[T]he removal process is entrusted to the  6 (20  
discretion  ofthe  Federal Government.”).  

The Attorney General granted the plaintiffs in this  
case  deferred  action  and  furnished  them  with  federal  
employment  authorization  documents.2 Arizona’s  

1 Authorizing  someone  to  work  in  the  country  is  necessarily  to  
authorize theirpresence. TheSupremeCourt, inTakahashi v. Fish  
& Game Commission, 334 U.S.  410 416 (1948),  stated that “[t]he  ,  
assertion  of  an  authority  to  deny  to  aliens  the  opportunity  of  
earning a livelihood when lawfully admitted to the state would be  
tantamount to theassertionofthe right todenythementranceand  
abode,  for  in  ordinary  cases  they  cannot  live  where  they  cannot  
work.”  (quoting  Truax  v.  Raich,  239  U.S.  33,  42  (1915)).  The  
obverse is also true: Authorizingan alien to work in the country is  
necessarily authorizing him  to  remain.  

2 I  note  that  the  Dissent  at  points  treats  this  case  as  parallel  to  
Texas  v.  United  States,  9  F.3d  134  (5th  Cir.  20  by  an  80  15),  aff’d  

equally  divided  court,  136  S.  Ct.  2271  (2016)  (per  curiam).  It  
decidedly is not. Arizona raised in the district court no affirmative  
challenge to the Deferred Action for Childhood Arrivals (“DACA”)  
program,  whether  based  on  administrative  law  concepts  or  the  
scope  of  the  executive’s  responsibility  to  enforce  federal  laws.  
Compare  id.  at  149.  (Arizona  is  a plaintiff in  the  Texas v.  United  

States  litigation,  which  does  raise  such  issues  and  is  ongoing.).  
Instead,  Arizona  has  asserted  the  authority  to  treat  some  
undocumented individuals with deferred status and federal work  
authorization  differently  from  others  with  the  same  federal  
dispensations.  It is the validity ofthat differential treatment that  
is  at the  heart ofthis  case.  
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denial  ofdrivers’  licenses  to  DACA recipients  rests  on  
the  premise  that  their  presence  is  not  “authorized  
under  federal  law,”  even  though  the  federal  
government  has  decided  otherwise,  exercising  the  
powers  delegated  to  it  by  Congress.  Arizona  has,  
therefore,  intruded  into  an  area  of  decisionmaking  
entrusted to  the  federal government.3 

II.  

Critically, ourpreemption holdingreflects a careful  
exercise  of  constitutional  avoidance,  based  on  the  
serious  equal  protection  concerns  raised  by  Arizona’s  
policy.  Although  we  rest  our  decision  on  preemption  
grounds, the preemptionandequalprotection concerns  
raised in this case are overlappingrather thandistinct.  
And  because  that  is  so,  I  am  convinced  that  although  
we  wisely  did  not  decide  the  equal  protection  issue,  
were  it  necessary  to  decide  the  question  I  would  have  
held that there  was  an equal protection  violation.  

Equal  protection  and  preemption  concerns  have  
long been intertwined in cases dealing with state laws  
that  classify  immigrants.  See  Plyler  v.  Doe,  457  U.S.  
202  (1982);  Nyquist  v.  Mauclet,  432  U.S.  1  (1977);  
Graham  v.  Richardson,  40  U.S.  365  (1971);  3  
Takahashi, 334 U.S.  410  239 U.S.  33;  see  also  ;  Truax,  
Jenny-Brooke  Condon,  The  Preempting  of  Equal  

3 Arizona’s  driver’s  license  statute  turns  upon  whether  an  
immigrant’s  presence  is  “authorized  under  federal  law”  not  
whether  the  presence  is  “lawful”  in  the  sense  of  specifically  
condonedbystatute. See Ariz. Rev. Stat. Ann. § 28–3153(D).  Ifthe  
statute  turned  on  the  latter,  Arizona  could  not,  as  it  does,  issue  
licenses  to  many  undocumented  individuals  who  do  not  have  
lawful  status  but  have  been  granted  work authorization  while  in  
removal proceedings.  See Amended  op.  17.  
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Protection for Immigrants?, 73 Wash.  & Lee L.  Rev.  77  
(2016);  David  F.  Levi,  Note,  The  Equal  Treatment  of  
Aliens:  Preemption  or  Equal  Protection?,  31  Stan.  L.  
Rev.  1069 (1979).  

For  example,  in  Nyquist  v.  Mauclet,  the  state  
asserted  that  one  of  its  goals  in  excluding  certain  
classes ofaliens from eligibility for in-state tuition was  
to  provide  incentives  for aliens  to  naturalize.  432  U.S.  
at  9-10.  In  holding  the  state  law  violated  the  Equal  
Protection Clause,  the  Court found that state  purpose  
“not  a  permissible  one  for  a  State”  because  “[c]ontrol  
over  immigration  and  naturalization  is  entrusted  
exclusivelyto theFederalGovernment, andaStatehas  
no  power to  interfere.” Id.  at  .10 Similarly in  Graham  
v.  Richardson,  another  decision  that  rested  on  equal  
protection  grounds,  the  Court  provided  that  “[s]tate  
alien residency requirements  that either deny welfare  
benefits  to  noncitizens  or  condition  them  on  longtime  
residency,  equate  with the  assertion  ofa [state]  right,  
inconsistent  with federal policy,  to  deny entrance  and  
abode. Since such laws encroachuponexclusive federal  
power,  they  are  constitutionally  impermissible.”  403  
U.S.  at 380 Takahashi  Fish and Game Commission  .  v.  
likewise  held  that  “[s]tate  laws  which  impose  
discriminatoryburdens upon the entrance or residence  
ofaliens lawfullywithin theUnitedStates conflictwith  
[the]  constitutionallyderived federal power to regulate  
immigration.”  334 U.S.  at  419.  

The  overlap  evident  in  these  cases  between  the  
equal protection and preemption analyses where state  
laws that affect immigrants are at issue is no accident.  
As  the  equal  protection  analysis  in  the  panel  opinion  
illustrates,  both  the  “similarly  situated”  and  
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“legitimate state interest” inquiries required for equal  
protectionanalysis necessarily incorporate recognition  
ofthe preeminent,  although not exclusive,  federal role  
in  immigration  matters,  the  same  role  distribution  
emphasized in  immigration preemption  cases.  4 

A.  

The  primacy  of  federal  immigration  law  first  
informs  the  equal  protection  analysis  when  we  are  
determining  whether  the  groups  being  classified  are  
“similarly  situated.”  As  the  panel  opinion  states,  the  
EqualProtectionClauseprevents thegovernmentfrom  
“treating  differently  persons  who  are  in  all  relevant  
respects  alike.”  Nordlinger  v.  Hahn,  505  U.S.  1,  10  
(1992)  (emphasis  added).  “Relevant respects”  are  only  
those respects that relate to the goals ofthe challenged  
state  law.  

Classifications  adopted  by  states  “must  rest  upon  
somegroundofdifferencehavingafairand substantial  
relation  to  the  object  of  the  legislation,  so  that  all  
persons similarlycircumstancedshallbe treatedalike.”  
Reed  v.  Reed,  404  U.S.  71,  76  (1971)  (quoting  F.S.  
Royster  Guano  Co.  v.  Virginia,  253  U.S.  412,  415  
(1920)).  Accordingly,  to  adopt  a  federal  immigration  
classification “as a criterion for its own discriminatory  
policy,  the  State  must  demonstrate  that  the  

4 Because preemption concerns are embedded in and addressed by  
equal  protection  decisions  regarding  state  laws  that  affect  
immigrants, equal protection decisions like Plyler v. Doe, 457 U.S.  
202, are relevant to ourpreemptionholding. See Condon, supra pp.  
5,  at  83  (“[T]he  Supreme  Court  has  reinforced  the  principle  that  
the  federal  government  has  exclusive  responsibility  for  the  
regulation  of immigration,  as  much  through  its  equal  protection  
jurisprudence  as  it has  through preemption  decisions.”).  
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classification is reasonably adapted to the purposes for  
which the state desires to use it.” Plyler, 457 U.S. at 226  
(internal  quotation  marks  and  citations  omitted)  
(emphasis in original).  Those purposes do not properly  
include  making decisions  about who  should  remain in  
this  country,  who  should be  removed,  or  what  are  the  
conditions  of stay  for  those  temporarily  authorized  to  
be  here.  

For  example,  in  Graham  v.  Richardson,  the  Court  
struck  down  on  equal  protection  grounds  a  state  law  
that denied welfare  benefits  to  non-citizens  whom  the  
Court found similarly situated in  all  respects  relevant  
to the state welfare law:  non-citizens paid taxes,  could  
be  called  into  the  armed  forces,  and  worked  in  the  
state,  thereby  contributing  to  the  state’s  economic  
welfare.  40  were  3 U.S.  at 376.  The groups  ofresidents  
“indistinguishable except with respect to whether they  
are  or are  not  citizens  of this  country.” Id.  at  371.  The  
twogroupswerenot, ofcourse, similarlysituated in the  
latter  respect  —  that  is,  as  to  whether  they  were  
citizens.  And that difference  entailed many embedded  
distinctions  between  the  non-citizens  and  citizens,  
including  the  right  to  vote,  to  serve  on  juries,  and  to  
remain  in  the  country  even  if  engaged  in  criminal  
activities.  But  the  citizen/non-citizen  distinction  was  
the  one  that  the  state  had  to  justify,  not  a  basis  for  
declaring  the  two  groups  not  similarly  situated  with  
regard to  receiving welfare  benefits.  

Similarly,  the  immigration-related  distinction  
between  the  plaintiffs  and  other  undocumented  
immigrants  has  no  role  in  this  case  at  the  “similarly  
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situated” juncture.5 Rather, the pertinent comparisons  
at  this  stage  concern  the  other  requirements  for  
obtaining  drivers’  licenses  —  Are  the  applicants  old  
enough? Can they pass the written test? Can theypass  
the driving test? Have theyviolated driving laws in the  
past,  as  by  driving  without  a  license  or  while  drunk?  
The  immigration-related  classification  is  the  one  the  
state must justify at the next stage ofequal protection  
analysis, not the measure ofwhether the plaintiffs are  
otherwise  similarly  situated  with  regard  to  obtaining  
drivers’  licenses.  

B.  

Preemption  themes  next  surface  in  the  equal  
protection  analysis  in  the  examination  of  legitimate  
state  interests.  A  state  interest  is  only  legitimate  for  
equal  protection  purposes  when  it  lies  within  an  area  
ofconcern within the state’s authority.  When the state  
law  touches  on  immigration,  the  ambit  of legitimate  
state  concern  is  constrained  by  the  federal  
government’s  preeminent  power  directly  to  regulate  
immigration — that is, to decide who will be admitted,  
who  may remain,  and who  will be  removed.  

As stated in Plyler v.  Doe, “[a]lthough it is a routine  
and  normally  legitimate  part  of  the  business  of  the  
Federal  Government  to  classify  on  the  basis  of alien  
status  and  to  take  into  account  the  character  of  the  
relationship  between  the  alien  and  this  country,  only  

5 The panel opinionmakes this basic point, briefly. Amendedop. at  
11-13.  It  then  goes  on  for  completeness  to  answer  the  state’s  
similarly  situated  argument  on  its  own  terms,  which  stressed  
immigration  status  differences  between  the  plaintiffs  and  other  
aliens.  Amended op.  at  13-17.  
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rarely  are  such  matters  relevant  to  legislation  by  a  
State.”  457 U.S.  at 225  (internal quotation marks  and  
citations  omitted).  Consistently  with  this  view,  
Mathews  v.  Diaz explained  that  “a division  by a State  
of the  category ofpersons  who  are  not  citizens  of that  
State  into  subcategories  ofUnited States  citizens  and  
aliens  has  no  apparent  justification,  whereas,  a  
comparable  classification  by  the  Federal  Government  
is  a  routine  and  normally  legitimate  part  of  its  
business.” 426 U.S.  67,  85 (1976).  

For  this  reason,  the  Supreme  Court  has  long  
recognized  that  federal  power  over  immigration  
constrains  a  state’s  legitimate  interests  in  classifying  
groups ofimmigrants differently from one another and  
then disadvantaging one ofthe groups so classified.  In  
Truax v.  Raich, 239 U.S.  at 42,  for example,  the Court  
admonished  that  “reasonable  classification  implies  
action  consistent  with  the  legitimate  interests  of the  
state,  and it  will  not  be  disputed  that  these  cannot  be  
so  broadly conceived  as  to  bring them  into  hostility to  
exclusive  Federal  power.”  Truax  involved  an  equal  
protectionchallenge, byanalien lawfullyadmitted into  
the  United  States,  to  an  Arizona  law  that  required  
certain  employers  to  hire  a  majority  of workers  who  
were  qualified  electors  or  native-born  United  States  
citizens.  Id.  at  40.  Truax  rejected  the  argument  that  
thestate’s prioritizationofcitizens foremploymentwas  
justified  by  the  state’s  power  “to  make  reasonable  
classifications  in  legislating  to  promote  the  health,  
safety,  morals,  and  welfare  of  those  within  its  
jurisdiction,” because the state lacked “the authority to  
deal with that at which the legislation is aimed.” Id.  at  
41,  43;  see also Takahashi, 334 U.S.  at 420 (noting the  
“tenuousness  of the  state’s  claim  that  it  has  power  to  
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single out and ban its lawful alien inhabitants . . . from  
following a vocation  simply because  Congress  has  put  
some groups  in special classifications  in exercise  ofits  
broad  and  wholly  distinguishable  powers  over  
immigration  and  naturalization.”).  

States  assuredly  do  have  authority  to  regulate  
employment,  just  as  they  have  authority  to  regulate  
thedistributionofdrivers’ licenses. The stateauthority  
lacking in  Truax,  and  here,  is  the  authority  to  justify  
discrimination  as  to  areas  within  state  power  on  
grounds  that  are  beyond  state  authority  because  
exclusively  within  the  authority  of  the  federal  
government.  

For  these  reasons,  equal  protection  analysis  with  
regard to state laws,  like Arizona’s,  that disadvantage  
some  aliens  compared  with  others  necessarily  
incorporates  distribution-of-authority  concerns  that  
directly  parallel  those  encountered  in  preemption  
analyses.  It  is  in  light  of  this  overlap  between  
preemption  and  equal  protection  analyses  in  the  
immigration  context  that  the  panel’s  equal  protection  
analysis  evaluated  the  proffered  state  interests  said  
rationally to justify the denial ofdrivers’ licenses to the  
plaintiffs.  And  it  is  in  this  light  that  we  rejected  any  
state justificationforthe classification instate law that  
suggested  an  intent  to  preclude  or  discourage  the  
plaintiffs fromremainingandworkingeven thoughthe  
federal  government  allowed  them  to  do  so.  For  the  
same reason,  we rejected any justification that turned  
on immigration status  distinctions with no connection  
to  state-drivers’-license-related  concerns  (such  as  the  
distinction between aliens holding work authorization  
while  in  removal  proceedings  and  DACA  recipients  
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holding work authorization but not in the process of 
being removed). Amended op. at 17-18, 22, 26-27. We 
then concluded that the remaining rationales Arizona 
provided simply are not reasonable. Amended op. at 
18-22. 

Inshort, thepreeminentfederal role in immigration 
matters thus not only underlies our ultimate 
preemptionholding, butalso directly informs the equal 
protection analysis. Given the constraints on a state’s 
legitimate interests in classifying groups of 
immigrants, we could, in my view, have rested our 
rejection ofthe challenged Arizona statute simply on a 
rational basis equal protection analysis (without 
reaching the question whether a more stringent 
standard ofreview applies). Were it necessary to reach 
thequestion, IwouldhaveheldArizona’s application of 
its drivers’ license statute invalid as a denial of equal 
protection to DACA recipients, as compared to other 
undocumented individuals to whom Arizona does 
provide drivers’ licenses. See Amended op. at 18-23. 

The Dissent brushes past these equal protection 
concerns, regarding them as an “excursus,” and even 
suggesting that over a century of equal protection 
jurisprudenceregardingstate immigrationregulations, 
beginning with Truax in 1915, be overturned. Dissent 
at 3 n.1, 9 n.5 

But the panel’s methodology—acareful analysis of 
the strength of a constitutional challenge, before 
turningtoanalternative thatavoidsdefinitelydeciding 
that constitutional question — is one with a long 
pedigree, grounded in judicial restraint. See, e.g. , 
Zadvydas v. Davis, 533 U.S. 678, 690  1);-96, 699 (2 0  
Edward J. DeBartolo Corp. v. Fla. GulfCoast Bldg. & 
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Const. Trades Council, 485 U.S. 568, 575-78 (1988).6 To 
criticize the panel’s preemption analysis in a vacuum, 
with little recognition of the constitutional avoidance 
rationaleunderlyingit, is tantamountto loppingoffthe 
first five floors of a ten story building and then 
declaringthatthebuilding, thus truncated, isunstable. 

Again, I concur fully in the panel opinion. In 
addition, in my view, as we held in the preliminary 
injunction appeal, Arizona Dream Act Coalition v. 
Brewer, 757 F.3d 10  67 (9thCir. 2053, 10  14), and as the 
district court held as the basis for the final injunction, 
Arizona Dream Act Coalition v. Brewer, 81 F. Supp. 3d 
795, 80  15), the equal protection challenge8 (D. Ariz. 20  
is independently valid and, if we needed to reach it, 
would justify our conclusion that Arizona’s denial of 
drivers’ licenses to DACA recipients cannot stand. 

6 This court has observed that DeBartolo reached a statutory 
holding only “[a]fter considering at some length, but not deciding, 
the [constitutional] arguments.” Overstreet v. United Bhd. of 

Carpenters& Joiners ofAm., L  9F.3d1199,ocalUnion No. 1506, 40  
120  5).9 (9th Cir. 2 0  
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APPENDIX B  

FOR PUBLICATION  

UNITED STATES COURT OF APPEALS  
FOR THE  NINTH CIRCUIT  

No.  15-15307  
D.C.  No.  2:12-cv-02546-DGC  

[Filed April 5,  2016]  

ARIZONA DREAM ACT COALITION;  )  
CHRISTIAN JACOBO; ALEJANDRA LOPEZ;  )  
ARIEL MARTINEZ; NATALIA PEREZ- )  
GALLEGOS; CARLA CHAVARRIA;  )  
JOSE RICARDO HINOJOS,  )  

Plaintiffs-Appellees,  )  
)  

v.  )  
)  

JANICE K.  BREWER,  Governor ofthe  )  
State  ofArizona,  in  her official  capacity;  )  
JOHN S.  HALIKOWSKI,  Director ofthe  )  
Arizona Department ofTransportation,  )  
in his  official  capacity;  )  
STACEY K.  STANTON,  Assistant Director  )  
of the  Motor Vehicle  Division  ofthe  )  
Arizona Department ofTransportation,  )  
in her official  capacity,  )  

Defendants-Appellants.  )  
____________________________________________  )  
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OPINION  

Appeal from  the  United States  District Court  
for the  District ofArizona  

David G.  Campbell,  District  Judge,  Presiding  

Argued and Submitted July 16,  2015  
Pasadena,  California  

Before:  Harry  Pregerson,  Marsha  S.  Berzon,  and  
Morgan  B.  Christen,  Circuit Judges.  

Opinion  by Judge  Harry Pregerson,  
Senior Circuit Judge:  

Plaintiffs  are  five  individual  recipients  ofdeferred  
action  under  the  Deferred  Action  for  Childhood  
Arrivals  (“DACA”) program,  and the  Arizona DREAM  
ActCoalition (“ADAC”), an organization that advances  
the  interests  of young immigrants.  DACA  recipients  
are  noncitizens  who  were  brought  to  this  country  as  
children.  Under  the  DACA  program,  they  are  
permitted  to  remain  in  the  United  States  for  some  
period oftime as  long as  they meet certain conditions.  
Authorized  by  federal  executive  order,  the  DACA  
program  is  administered  by  the  Department  of  
HomelandSecurityand is consistentwith theSupreme  
Court’s ruling that the federal government “has broad,  
undoubted power over the  subject  of immigration  and  
the  status  ofaliens”  under  the  Constitution.  Arizona  
v.  United States,  12).  132  S.  Ct.  2492,  2498 (20  

In  response  to  the  creation  of the  DACA program,  
Defendants—the Governor ofthe State ofArizona; the  
Arizona  Department  of  Transportation  (“ADOT”)  
Director;  and  the  Assistant  Director  of  the  Motor  
Vehicle  Division—instituted a policy that  rejected  the  
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EmploymentAuthorizationDocuments (“EADs”) issued 
to DACA recipients under the DACA program as proof 
of authorized presence for the purpose of obtaining a 
driver’s license. Plaintiffs seek permanently to enjoin 
Defendants fromcategoricallydenyingdrivers’ licenses 
to DACA recipients. The district court ruled that 
Arizona’s policy was not rationally related to a 
legitimate government purpose and thus violated the 
Equal Protection Clause of the Fourteenth 
Amendment. The district court granted Plaintiffs’ 
motion for summary judgment and entered a 
permanent injunction. Defendants appealed. 

We agree with the district court that DACA 
recipients are similarly situated to other groups of 
noncitizensArizonadeems eligible fordrivers’ licenses. 
As a result, Arizona’s disparate treatment of DACA 
recipients may well violate the Equal Protection 
Clause, as our previous opinion indicated is likely the 
case. Arizona Dream Act Coalition v. Brewer, 757 F.3d 
10  14). The district relied on this53 (9th Cir. 20  court 
ground when it issued the permanent injunction. 
Applying the principle of constitutional avoidance, 
however, we need not and should not come to rest on 
the Equal Protection issue, even if it “is a plausible, 
and quite possibly meritorious” claim for Plaintiffs, so 
long as there is a viable alternate, nonconstitutional 
ground to reach the same result. Overstreet v. United 
Bhd. ofCarpenters & LJoiners ofAm., ocal Union No. 
1506, 40  5) (citing9 F.3d 1199, 1211 (9th Cir. 2 0  
Edward J. DeBartolo Corp. v. Fla. GulfCoast Bldg. & 
Constr. Trades Council, 485 U.S. 568, 576–78 (1988)). 

We conclude that there is. Arizona’s policy 
classifies noncitizens based on Arizona’s independent 
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definition  of  “authorized  presence,”  classification  
authoritydenied the states under the Immigrationand  
Nationality  Act  (“INA”),  8  U.S.C.  §  1101,  et  seq.  We  
thereforeaffirmthedistrict court’s orderthatArizona’s  
policy  is  preempted  by  the  exclusive  authority  of the  
federal government to  classify noncitizens.  

FACTUAL BACKGROUND  

I.  The  DACA Program  

On  June  15,  2012,  the  Department  of  Homeland  
Security  announced  the  DACA  program  pursuant  to  
the  DACA Memorandum.  Under the  DACA program,  
the  Department  of  Homeland  Security  exercises  its  
prosecutorial discretion not to  seek removal ofcertain  
young immigrants.  The  DACA program  allows  these  
young  immigrants,  including  members  of  ADAC,  to  
remain in the United States for some period oftime as  
long as  they meet specified conditions.  

Toqualifyfor theDACAprogram, immigrantsmust  
have  come  to  the  United  States  before  the  age  of  
sixteen andmust have beenunder the age ofthirty-one  
by  June  15,  20  Memorandum  from  Secretary  12.  See  
Janet Napolitano,  Exercising Prosecutorial Discretion  
with  Respect  to  Individuals  Who  Came  to  the  United  
States  as  12).  They  Children  (June  15,  20  must  have  
been living in the United States at the time the DACA  
program  was  announced  and  must  have  continuously  
resided  here  for  at  least  the  previous  five  years.  Id.  
Additionally,  DACA-eligible  immigrants  must  be  
enrolled  in  school,  have  graduated  from  high  school,  
have  obtained  a  General  Educational  Development  
certification,  or  have  been  honorably discharged  from  
the U.S. Armed Forces orCoast Guard.  Id.  Theymust  
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not  pose  a  threat  to  public  safety  and  must  undergo  
extensive  criminal background checks.  Id.  

IfgranteddeferredactionunderDACA, immigrants  
may  remain  in  the  United  States  for  renewable  
two-year  periods.  DACA  recipients  enjoy  no  formal  
immigration status,  but the  Department ofHomeland  
Security  does  not  consider  them  to  be  unlawfully  
present in theUnitedStates andallows themto receive  
federal EADs.  

II.  Arizona’s Executive  Order  

OnAugust 15, 2012, the GovernorofArizona issued  
Arizona Executive Order 20  6 (“Arizona Executive12–0  
Order”).  Executive  Order  20  6,  “Re-Affirming  12–0  
Intent  of  Arizona  Law  In  Response  to  the  Federal  
Government’s  Deferred  Action  Program”  (Aug.  15,  
20  A  clear  response  to  DACA,  the  Arizona  12).  
Executive  Order  states  that  “the  Deferred  Action  
program  does  not  and  cannot  confer  lawful  or  
authorized status or presence upon the unlawful alien  
applicants.”  Id.  at  1.  The  Arizona  Executive  Order  
announced  that  “[t]he  issuance  of Deferred  Action  or  
Deferred  Action  USCIS  employment  authorization  
documents to unlawfullypresent aliens does not confer  
upon  them  any  lawful  or  authorized  status  and  does  
not  entitle  them  to  any  additional  public  benefit.”  Id.  
The  Order  directed  Arizona  state  agencies,  including  
ADOT,  to  “initiate  operational,  policy,  rule  and  
statutorychangesnecessarytopreventDeferredAction  
recipients  from  obtaining  eligibility,  beyond  those  
available to any person regardless oflawful status, for  
any  taxpayer-funded  public  benefits  and  state  
identification,  including a driver’s  license.” Id.  
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III.  Arizona’s Driver’s License Policy  

To implementtheArizonaExecutiveOrder, officials  
at  ADOT  and  its  Motor  Vehicle  Division  initiated  
changes toArizona’s policyfor issuingdrivers’ licenses.  
Under  Arizona  state  law,  applicants  can  receive  a  
driver’s  license  only  if  they  can  “submit  proof  
satisfactory  to  the  department  that  the  applicant’s  
presence  in  the  United  States  is  authorized  under  
federal law.”  Ariz. Rev. Stat. Ann. § 28–3153(D).  Prior  
to  the  Arizona  Executive  Order,  ADOT  Policy  16.1.2  
included  all  federally  issued  EADs  as  “proof  
satisfactory”  that  an  applicant’s  presence  was  
“authorized  under  federal  law.”  The  Motor  Vehicle  
Division  therefore  issued  drivers’  licenses  to  all  
individuals  with such documentation.  

After  the  Arizona  Executive  Order,  the  Motor  
Vehicle  Division  announced  that  it  would  not  accept  
EADs  issued  to  DACA  recipients—coded  by  the  
Department ofHomeland Security as (c)(33)—as proof  
that their presence in the United States is “authorized  
under  federal  law.”  The  Motor  Vehicle  Division  
continued  to  accept  federally  issued  EADs  from  all  
other  noncitizens  as  proof  of  their  lawful  presence,  
including  individuals  who  received  deferred  action  
outside  of  the  DACA  program  and  applicants  coded  
(c)(9)  (individuals  who  have  applied for adjustment  of  
status),  and  (c)(10)  (individuals  who  have  applied  for  
cancellation  ofremoval).  

In 2013, ADOT revised its policy again.  Explaining  
this  change,  ADOT  Director  John  S.  Halikowski  
testified  that  Arizona  views  an  EAD  as  proof  of  
presence authorized under federal law only ifthe EAD  
demonstrates: (1) theapplicanthas formal immigration  
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status;  (2)  the  applicant  is  on  a  path  to  obtaining  
formal  immigration  status;  or  (3)  the  relief sought  or  
obtained  is  expressly  provided  pursuant  to  the  INA.  
Using  these  criteria,  ADOT  began  to  refuse  driver’s  
license applications that relied on EADs, not only from  
DACArecipients, but also frombeneficiaries ofgeneral  
deferred  action  and  deferred  enforced  departure.  It  
continued to accept as proofofauthorized presence for  
purposes  of  obtaining  drivers’  licenses  EADs  from  
applicants  with  (c)(9)  and  (c)(10)  status.  We  refer  to  
the policy that refuses EADs from DACA recipients as  
“Arizona’s  policy.”  

IV.  Preliminary Injunction  

On November 29,  2012,  Plaintiffs sued Defendants  
in  federal district  court,  alleging that  Arizona’s  policy  
ofdenyingdrivers’ licenses toDACArecipients violates  
theEqualProtectionClauseandtheSupremacyClause  
ofthe U.S.  Constitution.  Plaintiffs sought declaratory  
relief  and  a  preliminary  injunction  prohibiting  
Defendants  from  enforcing their policy against  DACA  
recipients.  On  May  16,  2013,  the  district  court  ruled  
that  Arizona’s  policy  likely  violated  the  Equal  
Protection  Clause  but  it  declined  to  grant  the  
preliminary  injunction  because  Plaintiffs  had  not  
shown  irreparable  harm.  ADAC  v.  Brewer,  945  F.  
Supp.  2d 10  13) (“ADAC I”),  reversed by  49  (D.  Ariz.  20  
ADACv. Brewer, 757 F.3d 10  14) (“ADAC  53 (9thCir. 20  
II”).  It also  granted Defendants’ motion to  dismiss  the  
Supremacy  Clause  claim.  Id.  at  1077–78.  Plaintiffs  
appealed  the  district  court’s  denial  of  a  preliminary  
injunction.  
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App.  71  

V.  Permanent Injunction  

While  Plaintiffs’  appeal  of  the  preliminary  
injunction  ruling  was  pending,  Plaintiffs  sought  a  
permanent  injunction  in  district  court  on  Equal  
Protection grounds andmoved for summary judgment.  
Defendantsalsomovedforsummaryjudgment, arguing  
that  DACA  recipients  are  not  similarly  situated  to  
other noncitizens  who  are  eligible  for drivers’  licenses  
under Arizona’s  policy.  

We  reversed  the  district  court’s  decision  on  the  
motion  for  preliminary  injunction,  agreeing  with  the  
district  court  that  Arizona’s  policy  likely  violated  the  
Equal  Protection  Clause  and  holding  that  Plaintiffs  
had  established  that  they  would  suffer  irreparable  
harm as a result ofits enforcement.  See ADAC II, 757  
F.3d at 1064.  In  a concurring opinion,  one  member of  
our panel  concluded that Plaintiffs  also  demonstrated  
a  likelihood  of  success  on  their  claim  that  Arizona’s  
policy  was  preempted.  Id.  at  1069  (Christen,  J.,  
concurring).  On  January  22,  2015,  the  district  court  
granted Plaintiffs’ motion  for summary judgment and  
entered  a permanent  injunction.  ADAC v.  Brewer,  81  
F. Supp. 3d 795 (D. Ariz. 2015) (“ADACIII”). We affirm  
the  district court’s  order.  

STANDARD OF REVIEW  

We  review  the  district  court’s  grant  or  denial  of  
motions  for  summary  judgment  de  novo.  Besinga  v.  
United States, 14 F.3d 1356,  1359 (9th Cir.  1994).  We  
determine  whether  there  are  any  genuine  issues  of  
material fact andreview thedistrict court’s application  
of substantive  law.  Gerhart  v.  akeL  Cty. ,  Mont. ,  637  
F.3d  10  19  (9th  Cir.  20  We  “may  affirm  a13,  10  11).  
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App. 72 

grant ofsummary judgment on any ground supported 
by the record.” Curley v. City ofN. L Vegas,as 772 F.3d 
629, 631 (9th Cir. 2014). 

We review the district court’s decision to grant a 
permanent injunction for abuse of discretion. La 
Quinta Worldwide L v. Q.R.T.M., S.A. de C.V., 762C 
F.3d 867, 879 (9th Cir. 2014) (citing Interstellar 
Starship Servs. , L  v. 4 F.3d 936, 941td. Epix, Inc. , 30  
(9th Cir. 2 0  We review questions of law2)). 
underlying the district court’s decision de novo. See 
Ting v. AT&T, 3). “If319 F.3d 1126, 1135 (9th Cir. 2 0  
the district court ‘identified and applied the correct 
legal rule to the relief requested,’ we will reverse only 
if the court’s decision ‘resulted from a factual finding 
that was illogical, implausible, or without support in 
inferences that may be drawn from the facts in the 
record.’” Herb Reed Enters. , L  Fla.C v. Entm’t Mgmt. , 
Inc. , 736 F.3d 1239, 1247 (9th Cir. 2013) (quoting 
UnitedStates v. Hinkson, 585 F.3d 1247, 1263 (9thCir. 
2 09) (en banc)). 

DISCUSSION 

I. Equal Protection 

A. Similarly Situated 

“The Equal Protection Clause of the Fourteenth 
Amendmentcommands thatnoState shall ‘denyto any 
person within its jurisdiction the equal protection of 
the laws,’ which is essentially a direction that all 
persons similarlysituatedshouldbe treatedalike.”City 
ofCleburne v. iving Ctr.,Cleburne L  473 U.S. 432, 439 
(1985) (quotingPlyler v. Doe, 457 U.S. 202, 216 (1982)). 
Toprevail onanEqualProtectionclaim, plaintiffsmust 
show “that a class that is similarly situated has been 

Document ID: 0.7.22708.6742-000001 

https://1985)(quotingPlylerv.Doe,457U.S.20


2844 Prod 1 0127

 


      

           


        


        

      

        


         

       


      

        


        

          


       

         


        

         

       


    

       

   


       

        


        

          


       

       


         

      


     

      


   


      

      


  

00

0

App. 73 

treated disparately.” Christian Gospel Church, Inc. v. 
City & Cty. ofS.F. , 896 F.2d 1221, 1225 (9th Cir. 1990), 
superseded on 0other grounds by 42 U.S.C. § 2 e. 

“The first step in equal protection analysis is to 
identify the state’s classification of groups.” Country 
Classic Dairies, Inc. v. Milk Control Bureau, 847 F.2d 
593, 596 (9th Cir. 1988). “The groups must be 
comprised of similarly situated persons so that the 
factor motivating the alleged discrimination can be 
identified.” Thornton v. City of St. Helens, 425 F.3d 
1158, 1167 (9th Cir. 2 05). In this instance, DACA 
recipients do not need to be similar in all respects to 
other noncitizens who are eligible for drivers’ licenses, 
but they must be similar in those respects that are 
relevant to Arizona’s own interests and its policy. See 
Nordlinger v. Hahn, 50  (1992) (“The Equal5 U.S. 1, 10  
Protection Clause does not forbid classifications. It 
simply keeps governmental decisionmakers from 
treating differently persons who are in all relevant 
respects alike.” (emphasis added)). 

We previouslyheld thatDACArecipients and other 
categories of noncitizens who may rely on EADs are 
similarly situated with regard to their right to obtain 
drivers’ licenses in Arizona. See ADAC II, 757 F.3d at 
10  The material facts and controlling authority64. 
remainthe samefromthepreliminaryinjunctionstage. 
Thus, we againhold that inall relevant respects DACA 
recipients are similarly situated to noncitizens eligible 
for drivers’ licenses under Arizona’s policy. 
Nonetheless, for clarity and completeness, we address 
once more Defendants’ arguments. 

Defendants assert that DACA recipients are not 
similarly situated to other noncitizens eligible for 
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drivers’ licenses under Arizona’s policy because DACA  
recipients  neither  received  nor  applied  for  relief  
provided by the  INA,  or any other reliefauthorized by  
federal statute.  Particularlyrelevanthere,Defendants  
note  that  eligible  noncitizens  under  the  categories  of  
(c)(9) and (c)(10) are tied to reliefexpresslyfound in the  
INA:  adjustment ofstatus (INA § 245; 8 U.S.C.  § 1255;  
8  C.F.R.  §  274a.12(c)(9))  and  cancellation  of removal  
(INA  §  A;  8  U.S.C.  §  1229b;  8  C.F.R.  240  
§ 274a.12(c)(10)), respectively.  Incontrast, Defendants  
contend that DACA recipients’ presence  in the  United  
States  does  not  have  a  connection  to  federal  law  but  
rather  reflects  the  Executive’s  discretionary  decision  
not to  enforce  the  INA.  

We continue to disagree.  See ADAC II, 757 F.3d at  
1061.  As  explained  below,  Arizona  has  no  cognizable  
interest  in  making  the  distinction  it  has  for  drivers’  
licenses  purposes.  The  federal  government,  not  the  
states,  holds  exclusive  authority  concerning  direct  
matters ofimmigration law.  DeCanas v. Bica, 424U.S.  
351, 354 (1976), superseded by statute on othergrounds  
as  recognized  in  Arizona,  132  S.  Ct.  at  250  4.  The  3–0  
states  therefore  may  not  make  immigration  decisions  
that  the  federal  government,  itself,  has  not  made,  
Plyler,  457  U.S.  at  225  (citing  Mathews  v.  Diaz,  426  
U.S.  67,  81  (1976)).  Arizona’s  encroachment  into  
immigration  affairs—making  distinctions  between  
groups  of  immigrants  it  deems  not  to  be  similarly  
situated,  despite  the  federal  government’s  decision  to  
treat  them  similarly—therefore  seems  to  exceed  its  
authority to decide which aliens are similarly situated  
to  others  for  Equal  Protection  purposes.  In  other  
words,  the “similarly situated”  analysis  must focus  on  
factors  of  similarity  and  distinction  pertinent  to  the  
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state’s policy, not factors outside the realm of its 
authority and concern. 

Putting aside that limitation, the INA explicitly 
authorizes the Secretary of Homeland Security to 
administerandenforceall laws relatingto immigration 
and naturalization. INA § 103(a)(1); 8 U.S.C. 
§ 1103(a)(1). As part ofthis authority, it is well settled 
that the Secretary can exercise deferred action, a form 
ofprosecutorial discretion whereby the Department of 
Homeland Security declines to pursue the removal ofa 
person unlawfully present in the United States. The 
INAexpressly provides for deferred action as a form of 
reliefthat can be granted at the Executive’s discretion. 
For example, INA § 237(d)(2); 8 U.S.C. § 1227(d)(2), 
allows a noncitizen who has been denied an 
administrative stay of removal to apply for deferred 
action. Certain individuals are also “eligible for 
deferred action” under the INA ifthey qualify under a 
set of factors. See INA § 204(a)(1)(D)(i)(II); 8 U.S.C. 
§ 1154(a)(1)(D)(i)(II). Deferred action is available to 
individuals who can make a showing of “exceptional 
circumstances.” INA § 240(e); 8 U.S.C. § 1229a(e). By 
necessity, the federal statutoryandregulatoryscheme, 
as well as federal case law, vest the Executive with 
very broad discretion to determine enforcement 
priorities.1 

1 Pursuant to this discretion, the Department of Homeland 
Security and its predecessor, the Immigration and Naturalization 
Service (“INS”), established a series ofgeneral categorical criteria 
to guide enforcement. For example, the 1978 INS Operating 
Instructions outlined five criteria for officers to consider in 
exercisingprosecutorial discretion, including “advanced or tender 
age.” O.I. 103.1(a)(1)(ii); see also Pasquini v. Morris, 7 0 F.2d 658, 
661 (11th Cir. 1983). Discretion can also cut the other way. For 
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Congress  expressly  charged  the  Department  of  
Homeland  Security  with  the  responsibility  of  
“[e]stablishing  national  immigration  enforcement  
policies  and  priorities.”  6  U.S.C.  §  20  The  2(5).  
DepartmentofHomelandSecurityregulationsdescribe  
deferred  action  as  “an  act  of  administrative  
convenience to the government which gives some cases  
lowerpriority.”  8C.F.R. § 274a.12(c)(14).  Additionally,  
the Supreme Court has made it clear that “an agency’s  
decision  not  to  prosecute  or  enforce,  whether  through  
civil  or  criminal  process,  is  a  decision  generally  
committed to an agency’s absolute discretion.” Heckler  
v.  Chaney,  470 U.S.  821,  831  (1985).  The  Supreme  
Court has  explained  that the  Secretary has  discretion  
to  exercise  deferred  action  at  each  stage  of  the  
deportation  process,  and  has  acknowledged  the  long  
historyofthe Executive “engaging in aregularpractice  
.  .  .  of  exercising  that  discretion  for  humanitarian  
reasons  or  simply  for  its  own  convenience.”  Reno  v.  
Am.-Arab  Anti-Discrimination  Comm. ,  525  U.S.  471,  
483–84  (1999);  see  also  id.  n.8;  Arizona,  132  S.  Ct.  at  
2499 (noting that “[a]  principal feature  ofthe  removal  
system  is  the  broad  discretion  exercised  by”  the  

example, the 2011 Morton Memo highlighted “whether the person  
poses  national  security  or  public  safety  concern,”  Memorandum  
from  John  Morton,  Director,  U.S.  Immigration  and  Customs  
Enforcement,  on  “Exercising Prosecutorial Discretion  Consistent  
with the  Civil Immigration  Enforcement  Priorities  of the  Agency  
for theApprehension, Detention, andRemoval ofAliens” (June 17,  
20  14  Johnson  Memo  identifies  the  “highest  11),  and  the  20  
[enforcement]  priority”  as  noncitizens  who  might  represent  a  
threat  to  “national  security,  border  security,  and  public  safety,”  
Memorandum from Jeh Charles Johnson,  Secretary,  Department  
ofHomelandSecurity, on“Policies fortheApprehension,Detention  
andRemovalofUndocumentedImmigrants” (November20  14)., 20  
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Executive); Texas v. 6 F.3d 661, 667United States, 10  
(5th Cir. 1997) (noting the State ofTexas’s concession 
that the INA “places no substantive limits on the 
AttorneyGeneral and commits enforcement ofthe INA 
to her discretion”).2 

Defendants’ argumentfails because theyattempt to 
distinguish categories of EAD-holders in a way that 
does not amount to any relevant difference. Like 
adjustment of status, (c)(9), and cancellation of 
removal, (c)(10), deferred action is a form of relief 
grounded in the INA. Moreover, the exercise of 
prosecutorial discretion in deferred action flows from 
the authority conferred on the Secretary by the INA. 

2 In the past, the Department ofHomeland Security and the INS 
have granted deferred action to different groups of noncitizens 
present in the United States. In 1977, the Attorney General 
granted stays ofremoval to 250, 0 nationals ofcertain countries 
(known as “Silva Letterholders”). Silva evi, No. 76-C4268v. L  

(N.D. Ill. 1977), modified on other grounds sub nom. Silva v. Bell, 
605 F.2d 978 (7th Cir.1979). In 1990, the INS instituted the 
“Family Fairness” program that deferred the deportation of 1.5 
million familymembers ofnoncitizens who were legalized through 
the Immigration Reform and Control Act. See Immigration 
Reform and Control Act of 1986, Pub. L. No. 99-60  Stat.3, 1 0  
3359; Memorandum for Regional Commissioners, INS, from Gene 
McNary, Commissioner, INS, “Family Fairness: Guidelines for 
VoluntaryDeparture under8CFR242.5 for the Ineligible Spouses 
and Children of Legalized Aliens” (Feb. 2, 1990  In 1992,). 
President Bush directed the Attorney General to grant deferred 
enforced departure to 190, 0 Salvadorans. See Immigration Act 
of 1990 § 3, Law 1-649 29, 1990);30  Public 10  (Nov. 
https://www.gpo.gov/fdsys/pkg/FR-1994-12-0  88.htm.6/html/94-3 0  
Andnationals ofLiberiaweregranteddeferredenforceddeparture 
until September 30  16, http://www.uscis.gov/humanitarian/, 20  
temporary-protected-status-deferred-enforced-departure/deferre 
d-enforced-departure. 
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Defendants provide two criteria to explain when 
they deem an EAD satisfactory proof of authorized 
presence: the applicanthas formal immigration status, 
or the applicant is on the path to formal immigration 
status. Neither criteria suffices to render DACA 
recipients not similarly situated to other EAD-holders 
on anybasis pertinent to Arizona’s decision whether to 
grant them drivers’ licenses. Like DACA recipients, 
many noncitizens who apply for adjustment of status 
and cancellation of removal—including individuals 
with (c)(9) and (c)(10  never,) EADs—do not, and may 
possess formal immigration status. See Guevara v. 
Holder, 649 F.3d 10  95 (9th Cir. 2086, 10  11). 

Additionally, “submission ofanapplicationdoes not 
connote that the alien’s immigration status has 
changed.” Thus,merelyapplyingforimmigrationrelief 
does not signal a clear path to formal immigration 
status. Vasquez de Alcantar v. 645 F.3d 10Holder, 97, 
110  11) (quoting United States Elrawy,3 (9th Cir. 20  v. 
448 F.3d 30  6)). Indeed, given how9, 313 (5th Cir. 2 0  
frequentlytheseapplicationsaredenied, “the supposed 
‘path’ may lead to a dead end.” ADAC II, 757 F.3d at 
10  In this regard, noncitizens holding (c)(9) and65. 
(c)(10) EADs are no different from DACA recipients. 
And as discussed above, DACA recipients have a 
temporaryreprieve—deferredaction—that is provided 
forbythe INA, pursuant to the prosecutorial discretion 
statutorily delegated to the Executive. 

Therefore, inall relevant respects, DACArecipients 
are similarly situated to other categories ofnoncitizens 
who mayrelyonEADs to obtaindrivers’ licenses under 
Arizona’s policy. 
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B.  State  Interest  

The  next step in an  Equal Protection analysis  is  to  
determine  the  applicable  level  of  scrutiny.  Country  
Classic  Dairies, 847  F.2d  at  596.  Although  we  do  not  
ultimately  decide  the  Equal  Protection  issue,  we  
remain  of  the  view,  articulated  in  our  preliminary  
injunction  opinion,  that  Arizona’s  policy may well  fail  
even rational basis  review.  So,  as  before,  we  need not  
reachwhat standard ofscrutinyapplies.3 See ADACII,  
757  F.3d at 1065.  

Arizona’s  policy  must  be  “rationally  related  to  a  
legitimate  state  interest”  to  withstand  rational  basis  
review.  City ofCleburne, 473  U.S.  at 440.  On appeal,  
Defendants advance six rationales forArizona’s policy,  
none  of which  persuade  us  that  Plaintiffs’  argument  
under  the  Equal  Protection  Clause  is  not  at  least  
sufficiently  strong  to  trigger  the  constitutional  
avoidance  doctrine  we  ultimately invoke.  

First,  Defendants  argue  that  Arizona’s  policy  is  
rationally  related  to  the  State’s  concern  that  it  could  
face liability for improperly issuing drivers’ licenses to  
DACA  recipients.  But  as  the  district  court  observed,  
the  depositions  ofADOT Director John  S.  Halikowski  
and  Assistant  Director  of the  Motor  Vehicle  Division  
Stacey  K.  Stanton  did  not  yield  support  for  this  

3 In  cases  involving  alleged  discrimination  against  noncitizens  
authorized to be present in the United States, the Supreme Court  
has consistentlyapplied strict scrutiny to the state action at issue.  
See,  e.g. ,  Nyquist  v.  Mauclet,  432  U.S.  1,  7  (1977);  Graham  v.  
Richardson,  40  Where  the  alleged  3  U.S.  365,  372  (1971).  
discrimination  targets  noncitizens  who  are  not  authorized  to  be  
present,  the  Supreme  Court  applies  rational  basis  review.  See  
Plyler,  457 U.S.  at 223–24.  
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rationale.  Neither  witness  was  able  to  identify  any  
instances  in  which  the  state  faced liability for issuing  
licenses  to  noncitizens  not authorized to  be  present in  
the  country.  ADAC III,  81  F.  Supp.  3d  80  at  7.  So  the  
record  probably  does  not  establish  that  there  is  a  
rational basis  for this  concern.  

Second,  Defendants  contend  that  Arizona’s  policy  
serves  the  State’s  interest  in  preventing  DACA  
recipients  from  making  false  claims  for  public  
assistance.  As  the  district  court  noted,  however,  
Director  Halikowski  and  Assistant  Director  Stanton  
testified  that  they  had  no  basis  for  believing  that  
drivers’  licenses  could  be  used  to  access  state  and  
federalbenefits.  It follows that this concern is probably  
not  a  rational  basis  justifying Arizona’s  policy  either.  
Id.  (citing ADAC II,  757 F.3d at 1066).  

Third,  Defendants  claim  that  Arizona’s  policy  is  
meant  to  reduce  the  administrative  burden  of issuing  
drivers’  licenses  to  DACA  recipients,  only  to  have  to  
revoke  them  once  the  DACA  program  is  terminated.  
The  district  court  found  this  argument  lacked  merit,  
noting this court’s observation that it is less likely that  
Arizona  will  need  to  revoke  the  licenses  of  DACA  
recipients than ofnoncitizens holding (c)(9) and (c)(10)  
EADs, because applications foradjustment ofstatus or  
cancellation  of  removal  are  routinely  denied.4 

ADAC III,  81  F.  Supp.  3d  at  80  757  7  (citing ADAC II,  

4 Defendants  suggest  “later-developed  facts”  indicate  that  
noncitizens  holding  (c)(9)  and  (c)(10)  EADs  are  on  the  path  to  
permanentresidency.  Wearenot convinced thatachievingcertain  
forms  of relief (adjustment  of status  or  cancellation  of removal)  
alters the fact thatapplications for suchreliefare regularlydenied  
in very great numbers.  

Document  ID:  0.7.22708.6742-000001  



2844 Prod 1 0135

 


      

      

       

       


      

        

       


       

         


        

     


      

       


        

      


       

       


        

       


      

       


       

      


      

   


      

      


      

        


       

          

        


       


  

App.  81  

F.3d  at  10  )66–67).  Indeed,  noncitizens  with  (c)(10  
EADs  are  already  in  removal  proceedings,  which  
means  they  are  further  along  in  the  deportation  
process  than  are  many  DACA  recipients.  The  
administrative burden ofissuingand revokingdrivers’  
licenses  for  DACA  recipients  is  not  greater  than  the  
burden  of  issuing  and  revoking  drivers’  licenses  for  
noncitizens holding (c)(9) and (c)(10) EADs.  Certainly,  
the  likelihood  of having  to  do  so  does  not  distinguish  
these  two  classes  of noncitizens,  as  (c)(9)  and  (c)(10)  
applications  for reliefare  frequently denied.  

Fourth,  Defendants  argue  that  Arizona  has  an  
interest in avoiding financial harm to individuals  who  
maybe injured in traffic accidents byDACArecipients.  
Defendants contend that individuals harmedbyDACA  
recipients  may  be  left  without  recourse  when  the  
DACAprogramis terminatedandDACArecipients are  
removed from  the  country.  But  this  rationale  applies  
equally  to  individuals  with  (c)(9)  and  (c)(10)  EADs.  
These  noncitizens  may  find  their  applications  for  
immigration reliefdenied and maybe quickly removed  
from  the  country,  leaving  those  injured  in  traffic  
accidents  exposed  to  financial  harm.  Nevertheless,  
Arizona issues  drivers’ licenses  to  noncitizens  holding  
(c)(9)  and (c)(10) EADs.  

Fifth,  Defendants  contend that denying licenses  to  
DACA  recipients  serves  the  goal  of  consistently  
applying  ADOT  policy.  But  ADOT  inconsistently  
applies  its  own  policy  by  denying  licenses  to  DACA  
recipients  while  providing licenses  to  holders  of (c)(9)  
and (c)(10) EADs.  Arizona simply has no way to know  
what “path” noncitizens in any ofthese categories  will  
eventually  take.  DACA  recipients  appear  similar  to  
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individualswhoare eligibleunderArizona’s policywith  
respect to all the criteria ADOT relies on.  ADOT thus  
applies  its  own  immigration  classification  with  an  
uneven  hand  by  denying  licenses  only  to  DACA  
recipients.  See, e.g. , Yick Wo. v. Hopkins, 118 U.S. 356,  
373–74  (1886)  (“[I]f  [the  law]  is  applied  and  
administered by public authority with an  evil eye  and  
an unequal hand, so as practically to make unjust and  
illegal  discriminations  between  persons  in  similar  
circumstances,  material  to  their  rights,  the  denial  of  
equal  justice  is  still  within  the  prohibition  of  the  
constitution.”).  

Sixth,  Defendants  claim  that  Arizona’s  policy  is  
rationally  related  to  ADOT’s  statutory  obligation  to  
administer the state’s driver’s license statute.  ADOT’s  
disparate  treatment  of DACA  recipients  pursuant  to  
the  driver’s  license  statute  relies  on  the  premise  that  
federal  law  does  not  authorize  DACA  recipients’  
presence  in  the  United  States.  This  rationale  is  
essentially  an  assertion  of  the  state’s  authority  to  
decide  whether  immigrants’  presence  is  authorized  
under  federal  law.  Rather  than  evaluating  that  
assertion  as  part  of the  Equal Protection  analysis,  we  
defer  doing  so  until  our  discussion  of  our  ultimate,  
preemptiongroundfordecision, whichweadoptas part  
ofour constitutional  avoidance  approach.  

Beforeproceedingto thatdiscussion, itbearsnoting,  
once  again,  see  ADAC  67,  that  the  II,  757  F.3d  at  10  
record does suggest an additional  reason for Arizona’s  
policy: a dogged animus against DACArecipients.  The  
Supreme Court has  made very clear that such animus  
cannot  constitute  a  legitimate  state  interest,  and  has  
cautioned  against  sowing  the  seeds  of prejudice.  See  
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Romer v. Evans, , 634 (1996); see517 U.S. 620  also City 
ofCleburne, 473 U.S. at 464 (Marshall, J., concurring 
in the judgment in part, and dissenting in part) 
(“Prejudice, once let loose, is not easily cabined.”). “The 
Constitution’s guarantee of equality must at the very 
least mean that a bare . . . desire to harm a politically 
unpopular group cannot justify disparate treatment of 
that group.” United States v. Windsor, 133 S. Ct. 2675, 
2681 (2013) (citation omitted). 

II. Preemption 

We do not “decide federal constitutional questions 
where a dispositive nonconstitutional ground is 
available.” City of L  v..A. Cty. ofKern, 581 F.3d 841, 
846 (9th Cir. 2 0  v. 563 F.9) (quoting Correa Clayton, 
2d 396, 4 0 (9th Cir. 1977)). While preemption derives 
its force from the Supremacy Clause of the 
Constitution, “it is treatedas ‘statutory’ forpurposes of 
our practice ofdeciding statutory claims first to avoid 
unnecessary constitutional adjudications.” Douglas v. 
Seacoast Prods. , 431 U.S. 265, 271–72 (1977).5 Given 
the formidable Equal Protection concerns Arizona’s 
policy raises, we turn to a preemption analysis as an 
alternative to resting our decision on the Equal 

5 Though preemption principles are rooted in the Supremacy 
Clause, this court has previously applied the principle that 
preemption does not implicate a constitutional question for 
purposes of constitutional avoidance. See Hotel Emps. & Rest. 

Emps. Int’l Union v. Nev. Gaming Comm’n, 7, 1512984 F.2d 150  
(9th Cir. 1993) (holding that Pullman abstention was not 
warranted for preemption claims because “preemption is not a 
constitutional issue.”);KnudsenCorp. v. Nev. StateDairyComm’n, 
676 F.2d 374, 377 (9th Cir. 1982) (same). 
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Protection Clause.6 Doing so, we conclude that 
Arizona’s policy encroaches on the exclusive federal 
authority to create immigration classifications and so 
is displaced by the INA. 

The “[p]ower to regulate immigration is 
unquestionablyexclusivelya federal power.”DeCanas, 
424 U.S. at 354. The Supreme Court’s immigration 
jurisprudence recognizes that the occupation of a 
regulatory field may be “inferred from a framework of 
regulation ‘so pervasive . . . that Congress left no room 
for the States to supplement it.’” Arizona, 132 S. Ct. at 
2501 (quotingRice v. Santa Fe ElevatorCorp. , 331 U.S. 
218, 230 (1947)). The Supreme Court has also 
indicated that the INAprovides apervasive framework 
with regard to the admission, removal, and presence of 
aliens. See Chamber ofCommerce ofU.S. v. Whiting, 
131 S. Ct. 1968, 1973 (2011) (quoting DeCanas, 424 
U.S. at 353, 359); cf. Arizona, 132 S. Ct. at 2499 
(“Federal governance of immigration and alien status 
is extensive and complex.”). 

6 In their opening brief, Defendants argue preemption is not 
properly before this court because Plaintiffs did not appeal the 
district court’s dismissal of their preemption claim. But at oral 
argument, defensecounselofferedtoprovidesupplementalbriefing 
on the issue. Separately, Plaintiffs noted that Defendants raised 
the Take Care argument for the first time on appeal and argued it 
oughtnotbe consideredbecause itwas notpresented to thedistrict 
court. Following oral argument, we requested and the parties 
submitted supplemental briefing on both issues. Defendants’ 
supplemental brief conceded that, in light of the considerations 
articulated in Olympia Pipe L  Co. v. City ofSeattle, 437 F.3dine 

872 (9th Cir. 2 06), we may properly consider preemption in this 
case. 
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To be sure, not all state regulations touching on 
immigration are preempted. See Chamber of 
Commerce, 131 S. Ct. at 1974. But states may not 
directly regulate immigration. Valle del Sol Inc. v. 
Whiting, 732 F.3d 1 0  23 (9th Cir. 20  In6, 10  13). 
particular, the power to classify aliens for immigration 
purposes is “committed to the political branches ofthe 
Federal Government.” Plyler, 457 U.S. at 225 (quoting 
Mathews, 426 U.S. at 81). “The States enjoy no power 
with respect to the classification ofaliens.” Plyler, 457 
U.S. at 225. Because Arizona created a new 
immigration classification when it adopted its policy 
regarding driver’s license eligibility, it impermissibly 
strayed into the exclusive domain ofthe INA. 

States can regulate areas of traditional state 
concern that might impact noncitizens. See DeCanas, 
424 U.S. at 355. Permissible state regulations include 
those that mirror federal objectives and incorporate 
federal immigration classifications. Plyler, 457 U.S. at 
225–26. But a law that regulates an area oftraditional 
state concern can still effect an impermissible 
regulation of immigration. 

For example, in Toll v. Moreno, the Supreme Court 
held that preemption principles foreclosed a state 
policy concerning the imposition oftuition charges and 
fees at a state university on the basis of immigration 
status. 458 U.S. 1, 16–17 (1982). Similarly, the Third 
Circuit has held that municipal ordinances preventing 
unauthorized aliens from renting housing constituted 
an impermissible regulation of immigration and were 
preempted by the INA. L  v. 724ozano City ofHazleton, 
F.3d 297, 317 (3d Cir. 2013) (emphasis added). 
Although the housing ordinances did not directly 
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regulate  immigration  in  the  sense  of  dictating  who  
could or could not  be  admitted into  the  United States,  
the  Third  Circuit  concluded  that  they  impermissibly  
“intrude[d]  on the regulation ofresidency and presence  
ofaliens  in  the  United States.”  Id.  (emphasis  added).  

Similarly,  the  Fifth  Circuit  has  held  that  an  
ordinance “allow[ing]  state courts to assess the legality  
of a  non-citizen’s  presence”  in  the  United  States  was  
preempted because  it  “open[ed]  the  door to  conflicting  
state  and  federal  rulings  on  the  question.”  Villas  at  
Parkside Partners v.  City ofFarmers Branch, 726 F.3d  
524,  536  (5th  Cir.  2013).  The  Fifth  Circuit’s  decision  
was  based  on  its  recognition  that  “[t]he  federal  
government  alone  .  .  .  has  the  power  to  classify  
non-citizens.”  Id.  In  accord  with  these  decisions,  the  
Eleventh  Circuit  held  that  a  state  law  prohibiting  
courts from recognizingcontracts involvingunlawfully  
present  aliens  was  preempted  as  “a  thinly  veiled  
attempt  to  regulate  immigration  under  the  guise  of  
contract law.” See United States v.  Alabama,  691  F.3d  
1269,  1292–96  (11th Cir.  2012).  

Here,  Arizona’s  policy  ostensibly  regulates  the  
issuance  of  drivers’  licenses,  admittedly  an  area  of  
traditional  state  concern.  See Chamber ofCommerce,  
131 S. Ct. at 1983.  But its policynecessarily “embodies  
the  State’s  independent  judgment  that  recipients  of  
[DACA]  are not ‘authorized’ to be present in the United  
States ‘under federal law.’”  ADAC II,  69  757 F.3d at 10  
(Christen,  J.,  concurring).  Indeed,  the  Arizona  
Executive  Order  declared  that  “the  Deferred  Action  
program  does  not  and  cannot  confer  lawful  or  
authorized  .  .  .  presence  upon  the  unlawful  alien  
applicants.”  Executive Order 20  6 at 1.  The Order  12–0  
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also  announced  Arizona’s  view  that  “[t]he  issuance  of  
Deferred  Action  or  Deferred  Action  .  .  .  [EADs]  to  
unlawfully  present  aliens  does  not  confer  upon  them  
any lawful orauthorized status.” Id. (emphasis added).  
To  implement  the  Order,  ADOT  initiated  a  policy  of  
denying  licenses  to  DACA  recipients  pursuant  to  
Arizona’s  driver’s  license  statute,  which  requires  that  
applicants “submitproofsatisfactoryto thedepartment  
that  the  applicant’s  presence  in  the  United  States  is  
authorized  under  federal  law.”  Ariz.  Rev.  Stat.  Ann.  
§  28–3153(D) (emphasis  added).  

Arizona  points  to  three  criteria  to  justify  treating  
EAD recipients differently than individuals with (c)(9)  
and (c)(10) EADs,7 even thoughthe federal government  
treats  their  EADs  the  same  in  all  relevant  respects.  
But  Arizona’s  three  criteria—that  an  applicant:  has  
formal  status;  is  on  a  path  to  formal  status;  or  has  
applied  for  relief  expressly  provided  for  in  the  
INA—cannot  be  equated  with  “authorized  presence”  
under  federal  law.  DACA  recipients  and  noncitizens  
with  (c)(9)  and  (c)(10  EADs  all  lack  )  formal  
immigration  status,  yet  the  federal  government  
permits  them to live  and work in the country for some  
period  of  time,  provided  they  comply  with  certain  
conditions.  

Arizona  thus  distinguishes  between  noncitizens  
based  on  its  own  definition  of “authorized  presence,”  
one  that neither mirrors  nor borrows  from  the  federal  
immigration  classification  scheme.  And by arranging  

7 As  we  )  documents  have  noted,  recipients  of (c)(9)  and (c)(10  are  
noncitizens  who  have  applied  for  adjustment  of  status  and  
cancellation  of  removal,  respectively.  See  8  C.F.R.  
§  274a.12(c)(9)–(10).  
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federal  classifications  in  the  way  it  prefers,  Arizona  
impermissibly  assumes  the  federal  prerogative  of  
creating  immigration  classifications  according  to  its  
own  design.8 Arizona  engages  in  this  “exercise  of  
regulatory  bricolage,”  ADAC  II,  757  F.3d  at  1072  
(Christen, J., concurring), despite the fact that “States  
enjoy  no  power  with  respect  to  the  classification  of  
aliens,” Plyler,  457  U.S.  at 225.  

That  this  case  involves  classes  of  aliens  the  
Executive has, as amatter ofdiscretion, placed ina low  
priority category for removal is a further consideration  
weighing against  the  validity ofArizona’s  policy.  The  
Supreme  Court  has  emphasized  that  “[a]  principal  
feature  of the  removal  system  is  the  broad  discretion  
exercised by immigration officials.” Arizona, 132 S. Ct.  
at 2499.  And theCourthas specifically recognized that  
federal statutes contemplate andprotect the discretion  
ofthe Executive Branch when making determinations  
concerning  deferred  action.  See  Reno,  525  U.S.  at  
484–86.  The  discretion  built  into  statutory  removal  
procedures  suggests  that  auxiliary  state  regulations  
regarding  the  presence  of aliens  in  the  United  States  

8 Defendants’  continual  insistence  that  Arizona’s  policy  is  not  
preempted  because  the  DACA  program  lacks  “the  force  of law”  
reflects  a  misunderstanding  of  the  preemption  question.  
Preemption  is  not  a  gladiatorial  contest  that  pits  the  DACA  
MemorandumagainstArizona’s policy.  Rather, Arizona’s policy is  
preemptedbythe supremacyoffederal authorityunder the INAto  
create  immigration  categories.  Additionally,  because  Arizona’s  
novel classification scheme includes not just DACArecipients but  
also  recipients  of regular  deferred  action  and  deferred  enforced  
departure,  our  conclusion  that  Arizona’s  scheme  impermissibly  
creates immigration classifications not found in federal law is not  
dependent upon the  continued vitality ofthe  DACA program.  
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are  particularly  intrusive  on  the  overall  federal  
statutory immigration  scheme.  

Unable to point to any federal statute or regulation  
that  justifies  classifying  individuals  with  (c)(9)  and  
(c)(10)  EADs  as  authorized  to  be  present  while  
excluding  recipients  of  deferred  action  or  deferred  
enforced  departure,  Defendants  argue  that  Arizona  
properly relied  on  statements  by  the  U.S.  Citizenship  
and  Immigration  Service  that  “make  clear  that  
deferred  action  does  not  confer  a  lawful  immigration  
status.”  These  statements  take  the  form  of an  email  
from a local U.S.  Citizenship and Immigration Service  
CommunityRelations Officer in response to an inquiry  
from ADOT.  In the email, the officer notes that DACA  
recipients applyingforworkauthorizationshouldfill in  
category  “C33”  and  not  category  “C14,”  which  is  the  
category for regular deferred action.  

This  email  does  nothing  to  further  Defendants’  
argument.  The  officer’s  statement in no  way suggests  
that  federal  law  supports  Arizona’s  novel  
classifications.  And even ifit did, an email from a local  
U.S.  Citizenship  and  Immigration  Services  Officer  is  
not  a source  of“federal law,”  nor an official  statement  
of the  government’s  position.9 

The  INA,  indeed,  directly  undermines  Arizona’s  
novel classifications.  For purposes  ofdetermining the  

9 In  ADAC II,  Defendants  also  argued  that  a  “Frequently  Asked  
Questions”  section  of  the  U.S.  Citizenship  and  Immigration  
Services  Website  and  a  Congressional  Research  Service  
Memorandum  demonstrated  that  Arizona’s  classification  found  
support  in  federal  law.  See  757  F.3d  at  1073.  We  understand  
Defendants to have abandoned these arguments.  But even ifthey  
had not,  neither source  is  a definitive statement offederal law.  
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admissibility of aliens other than those lawfully 
admitted for permanent residence, the INAstates that 
if an alien is present in the United States beyond a 
“period ofstay authorized by the Attorney General” or 
withoutbeingadmittedorparoled, thealien is “deemed 
to be unlawfully present in the United States.” INA 
§ 212(a)(9)(B)(ii); 8U.S.C. § 1182(a)(9)(B)(ii) (emphases 
added). The administrative regulations implementing 
this section of the INA, to which we owe deference, 
establish that deferred action recipients do not accrue 
“unlawful presence” for purposes of calculating when 
they may seek admission to the United States. 8 
C.F.R. § 214.14(d)(3); 28 C.F.R. § 11 0.35(b)(2). 
Because such recipients are present without being 
admitted or paroled, their stay must be considered 
“authorized by the Attorney General,” for purposes of 
this statute. INA § 212(a)(9)(B)(ii); 8 U.S.C. 
§ 1182(a)(9)(B). 

The REAL ID Act, which amended the INA, further 
undermines Arizona’s interpretation of “authorized 
presence.” REAL ID Act of 2 0  9-13,5, Pub. L. No. 10  
div. B, 119 Stat. 231. The Real ID Act amendments 
provide that states may issue a driver’s license or 
identification card to persons who can demonstrate 
theyare “authorized [to] stay in theUnitedStates.” Id. 
§ 202(c)(2)(C)(i)–(ii). Persons with “approved deferred 
action status” are expressly identified as beingpresent 
in the United States during a “period of authorized 
stay,” for the purpose of issuing state identification 
cards. Id. § 202(c)(2)(B)(viii), (C)(ii). 

Despite Arizona’s clear departure from federal 
immigration classifications, Defendants argue 
Arizona’s policy is not a “back-door regulation of 
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immigration.” They compare it to the Louisiana 
Supreme Court policy the Fifth Circuit upheld in 
L  v. Webb, which prohibited any alien lackingeClerc 
permanent resident status from joining the state bar. 
419 F.3d 405, 410 (5th Cir. 2 05). But the Louisiana 
Supreme Court did not create a novel immigration 
classification as Arizona does here. Rather, it 
permissibly borrowed from existing federal 
classifications, distinguishing “those aliens who have 
attained permanent resident status in the United 
States” from those who have not. Id. (quoting In re 
Bourke, 819 So. 2d 10 , 22 (La. 2 020 10  2)). 

Defendants also argue that sections of the INA 
granting states discretion to provide public benefits to 
certain aliens, including deferred action recipients, 
suggest that Congress “has not intended to occupy a 
field so vast that it precludes all state regulations that 
touch upon immigration.” See 8 U.S.C. §§ 1621, 1622. 
But we do not conclude that Congress has preempted 
all state regulations that touch upon immigration. 
Arizona’s policy is preempted not because it denies 
state benefits to aliens, but because the classification 
it uses to determine which aliens receive benefits does 
not mirror federal law. 

In sum, Defendants offer no foundation for an 
interpretation offederal law that classifies individuals 
with (c)(9) and (c)(10) EADs as having “authorized 
presence,” but not DACArecipients. Arizona’s policy of 
denying drivers’ licenses to DACA recipients based on 
its ownnotionof“authorizedpresence” is preemptedby 
the exclusive authority of the federal government 
under the INA to classify noncitizens. 
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III.  Constitutionality of the  DACA Program  

We  decline  to  rule  on  the  constitutionality  of  the  
DACA program,  as the issue is not properly before our  
court;  only  the  lawfulness  of  Arizona’s  policy  is  in  
question.  

Wenote, however, that thediscussionabove is quite  
pertinent  to  both  of Defendants’  primary  arguments  
undergirding their challenge to the constitutionality of  
the  DACA program.  First,  Defendants  argue  that the  
Executive  has  no  power,  independent  of Congress,  to  
enact  the  DACA program.  But  as  we  have  discussed,  
the  INA  is  replete  with  provisions  that  confer  
prosecutorial  discretion  on  the  Executive  to  establish  
its  own  enforcement  priorities.  See  supra,  section  II.  
Third parties generally may not contest the exercise of  
this  discretion,  see  inda R.S.  v.  Richard D. ,  U.S.  L  410  
614,  619 (1973),  including in the  immigration context,  
see Sure-Tan,  Inc.  v.  RB,NL  467 U.S. 883, 897 (1984).10  

Second,  Defendants  contend  that  the  DACA  
program  amounts  to  a  wholesale  suspension  of  the  
INA’s provisions, which in turnviolates thePresident’s  
obligation  to  “take  Care  that  the  Laws  be  faithfully  

10 Congress’s  failure  to  pass  the  Development,  Relief,  and  
Education  for  Alien  Minors  (“DREAM”)  Act  does  not  signal  the  
illegitimacy  of  the  DACA  program.  The  Supreme  Court  has  
admonished  that  an  unenacted  bill  is  not  a  reliable  indicator  of  
Congressional  intent.  See  Red L  Broad.  Co.  v.  FCC,ion  395  U.S.  
367,  381  n.11  (1969).  Moreover,  the  DREAM Act  and  the  DACA  
program  are  not  interchangeable  policies  because  they  provide  
different forms ofrelief(i.e. , the  DREAM Act would have granted  
conditional  residency  that  could  lead  to  permanent  residency,  
whereas  the  DACA  program  offers  a  more  limited,  temporary  
deferral  ofremoval).  
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executed.” U.S. Const. art. II, § 3 (“the Take Care 
Clause”). But, according to an amicus brieffiled by the 
Department of Justice, the Department of Homeland 
Security only has funding annually to remove a few 
hundred thousand of the 11.3 million undocumented 
aliens living in the United States. Constrained by 
these limited resources, the Department ofHomeland 
Security must make difficult decisions about whom to 
prioritize for removal. Despite Defendants’ 
protestations, they have not shown that the 
Department of Homeland Security failed to comply 
with its responsibilities to the extent its resources 
permit it to do so. 11 

For that reason, this case is nothing like Train v. 
City ofNew York, a case relied upon by Defendants, in 
which the Supreme Court affirmed an order directing 
apresidentialadministration to spendmoneyallocated 
by Congress for certain projects. 420 U.S. 35, 40  
(1975). Here, by contrast, the Department of Justice 
asserts that Congress has not appropriated sufficient 
funds to remove all 11.3 million undocumented aliens, 
and several prior administrations have adopted 
programs, likeDACA, toprioritizewhichnoncitizens to 
remove. See supra n.2. “The power to decide when to 

11 Indeed, the Department of Justice’s brief reports that the 
administrationhas removedapproximately2.4millionnoncitizens 
from the country from 2 0  14, a9 to 20  number the government 
states is “unprecedented.” Prioritizing those removal proceedings 
fornoncitizenswho representathreat to “national security, border 
security, and public safety,” Memorandum from Jeh Charles 
Johnson, Secretary, Department of Homeland Security, on 
“Policies for the Apprehension, Detention and Removal of 
UndocumentedImmigrants” (November20  14), cannotfairlybe, 20  
described as abdicating the agency’s responsibilities. 

Document ID: 0.7.22708.6742-000001 



2844 Prod 1 0148

 


         

         

          


         

        


        

       


      

           


        

     


        

    


        

        


       

       


      

      


     

     


     

        


        

     


     

     


    

       


    


            

          


             


  

0

0

App. 94 

investigate, and when to prosecute, lies at the core of 
the Executive’s duty to see to the faithful execution of 
the laws . . . .” Cmty. for Creative Non-Violence v. 
Pierce, 786 F.2d 1199, 120  see1 (D.C. Cir. 1986); Arpaio 
v. Obama, 15).797 F.3d 11, 18 (D.C. Cir. 20  

Further, as we have noted, the Supreme Court has 
acknowledged the history ofthe Executive engaging in 
a regular practice of prosecutorial discretion in 
enforcing the INA. See Reno, 525 U.S. at 483–84 & n.8 
(“To ameliorate a harsh and unjust outcome, the INS 
may decline to institute proceedings, terminate 
proceedings, or decline to execute a final order of 
deportation. This commendable exercise in 
administrative discretion, . . . is now designated as 
deferred action.” (quoting 6 C. Gordon, S. Mailman, & 
S. Yale-Loehr, ImmigrationLawandProcedure § 72.03 
[2][h] (1998))). This history includes “general policy” 
non-enforcement, such as deferred action granted to 
foreign students affected by Hurricane Katrina, U.S. 
Citizenship and Immigration Services, Interim Relief 
for Certain Foreign Academic Students Adversely 
Affected by Hurricane Katrina: Frequently Asked 
Questions (FAQ) at 1 (Nov. 25, 2 05), and deferred 
actionforcertainwidowsandwidowers ofU.S. citizens, 
Memorandum for Field Leadership, U.S. Citizenship 
and Immigration Services, from Donald Neufeld, 
Acting Associate Director, U.S. Citizenship and 
ImmigrationServices, “GuidanceRegardingSurviving 
Spouses ofDeceasedU.S. Citizens andTheirChildren” 
at 1 (Sept. 4, 2 09).12 

12 The recent ruling in Texas v. United States, 9 F.3d 134 (5th80  
Cir. 2015) petition for cert. granted sub nom. United States v. 
Texas, — — 20  7257 (U.S. Nov. 20 20S. Ct. , 16 WL 20  , 15) (mem.), 
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We reiterate that, in the end, Arizona’s policy is 
preempted not because the DACA program is or is not 
valid, but because the policy usurps the authority of 
the federal government to create immigrant 
classifications. 

IV. Permanent Injunction 

Before a court may grant a permanent injunction, 
the plaintiff must satisfy a four-factor test, 
demonstrating: 

(1) that it has suffered an irreparable injury; 
(2) that remedies available at law, such as 
monetary damages, are inadequate to 
compensate for that injury; (3) that, 
considering the balance of hardships between 
the plaintiffand defendant, a remedy in equity 
is warranted; and (4) that the public interest 
would not be disserved by a permanent 
injunction. 

Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 
141 (20 ) (quoting eBay Inc. MercExchange, L .C. ,10  v. .L  
547 U.S. 388, 391 (2 06)). 

Plaintiffs have proven that they suffer irreparable 
injuryas a result ofArizona’s policy, and that remedies 

is also inapposite to Defendants’ constitutional claims. There, 
several states challenged the Deferred Action for Parents of 
Americans and Lawful Permanent Residents program (“DAPA”), 
including DAPA recipients’ eligibility for certain public benefits 
such as drivers’ licenses and work authorization. Id. at 149. The 
court concluded that the states were likely to succeed on their 
procedural and substantive claims under the Administrative 
Procedure Act, and expressly declined to reach the Take Care 
Clause issue. Id. at 146 & n.3, 149. 
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available at laware inadequate to compensate themfor  
that  injury.  In  particular,  Plaintiffs  have  
demonstrated  that  their  inability  to  obtain  drivers’  
licenses  limits  their  professional  opportunities.  In  
Arizona,  it takes  an average  ofover four times  as  long  
to  commute  to  work  by  public  transit  than  it  does  by  
driving,  and  public  transportation  is  not  available  in  
most  localities.  One  ADAC  member  had  to  miss  full  
days  of  work  so  that  she  could  take  her  son  to  his  
doctors’ appointments bybus.  AnotherADAC member  
finishes  work  after  midnight  but  the  buses  by  her  
workplace  stop  running  at  9 p.m.  And  as  the  district  
court  noted,  another  Plaintiff  is  a  graphic  designer  
whose  inability to  obtain  a driver’s  license  caused her  
to declineworkfromclients, while yetanotherPlaintiff  
wants  to  pursue  a  career  as  an  Emergency  Medical  
Technician but is unable to do so because the local fire  
department requires adriver’s license foremployment.  
ADAC III,  81  F.  Supp.  3d at 809.  

Plaintiffs’  inability  to  obtain  drivers’  licenses  
hinders  them  in  pursuing  new  jobs,  attending  work,  
advancing  their  careers,  and  developing  business  
opportunities.  They  thus  suffer  financial  harm  and  
significant  opportunity  costs.  And  as  we  have  
previously found,  the  irreparable  nature  ofthis  injury  
is  exacerbated  by  Plaintiffs’  young  age  and  fragile  
socioeconomic  status.  ADAC  II,  757  F.3d  at  1068.  
Setbacks  early  in  their  careers  can  have  significant  
impacts on Plaintiffs’ future professions.  Id.  This loss  
of  opportunity  to  pursue  one’s  chosen  profession  
constitutes  irreparable  harm.  Enyart  v.  Nat’l  
Conference  ofBar  Exam’rs,  Inc. ,  630 F.3d  1153,  1165  
(9th  Cir.  2011);  see  also  Chalk  v.  U.S.  Dist.  Ct.  Cent.  
Dist.  of  Cal. ,  840  1,  70  (9th  Cir.  1988)  F.2d  70  9–10  
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(holding that plaintiff’s transfer to a less satisfying job 
created emotional injury that constituted irreparable 
harm). Since irreparable harm is traditionally defined 
as harm for which there is no adequate legal remedy, 
such as an award of damages, see Rent-A-Ctr. , Inc. v. 
Canyon Television & Appliance Rental, Inc. , 944 F.2d 
597, 603 (9th Cir. 1991), Plaintiffs have also shown 
that remedies available at law are inadequate to 
compensate them. 

Plaintiffs have also demonstrated that, after 
considering the balance of hardships, a remedy in 
equity is warranted and that the public interest would 
not be disserved by a permanent injunction. We 
conclude that Arizona’s policy is preempted by federal 
law. “[I]t is clear that it would not be equitable or in 
the public’s interest to allow the state to violate the 
requirements offederal law, especially when there are 
no adequate remedies available.” Valle del Sol, 732 
F.3d at 1029 (quoting Arizona, 641 F.3d at 366) 
(alterations omitted). The public interest and the 
balance ofthe equities favor “prevent[ing] the violation 
ofa party’s constitutional rights.” Melendres v. Arpaio, 
695 F.3d 990 1 0  12) (citation omitted)., 2 (9th Cir. 20  

CONCLUSION 

In sum, we find that DACArecipients are similarly 
situated in all relevant respects to other noncitizens 
eligible for drivers’ licenses under Arizona’s policy. 
And Arizona’s refusal to rely on EADs from DACA 
recipients for purposes of establishing eligibility for 
drivers’ licenses may well violate the Equal Protection 
Clause for lack of a rational governmental interest 
justifying the distinction relied upon. Invoking the 
constitutional avoidance doctrine, we construe the INA 
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as  occupying  the  field  of  Arizona’s  classification  of  
noncitizens  with  regard  to  whether  their  presence  is  
authorizedbyfederal law, andas therefore preempting  
states  from  engaging in  their  very own  categorization  
ofimmigrants for the purpose ofdenying some ofthem  
drivers’ licenses.  Plaintiffshave shownthattheysuffer  
irreparable  harm  from  Arizona’s  policy  and  that  
remedies at law are inadequate to compensate for that  
harm.  Plaintiffs  have  also  shown  that  a  remedy  in  
equity is warranted and that the public interest would  
not  be  disserved by a permanent injunction.  

Accordingly,  we  AFFIRM  the  district  court’s  grant  
of summary judgment  in  favor  of Plaintiffs.  We  also  
AFFIRM  the  district  court’s  order  entering  a  
permanent  injunction  that  enjoins  Arizona’s  policy  of  
denying the EADs issued under the DACA program as  
satisfactoryproofofauthorized presence under federal  
law  in  the  United States.  

AFFIRMED.  
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APPENDIX C 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

No. 15-15307 

D.C. No. 2:12-cv-02546-DGC 
District ofArizona, Phoenix 

[Filed July 17, 2015] 

ARIZONA DREAM ACT COALITION; ) 
et al., ) 

Plaintiffs - Appellees, ) 
) 

v. ) 
) 

JANICE K. BREWER, Governor ofthe ) 
State ofArizona, in her official capacity; ) 
et al., ) 

Defendants - Appellants. ) 
____________________________________________ ) 

ORDER 

Before: PREGERSON, BERZON, and CHRISTEN, 
Circuit Judges. 

Plaintiffs-Appellees’ complaint in this litigation 
contained two claims for relief: (1) a preemption claim, 
and (2) an equal protection claim. At oral argument on 
July 16, 2015, the parties appeared to agree that there 
is significant overlap between these two claims, but the 
district court order presently on appeal only addresses 
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the equal protection claim.  Plaintiffs did not appeal an  
earlier  order  dismissing  their  preemption  claim,  but  
argued that  our court may affirm  the  district  court on  
any  ground.  The  State  requested  an  opportunity  to  
brief the  preemption  claim  if it  is  to  be  addressed  by  
our court.  

TheStatearguedonappeal that theDACAprogram  
violates the separationofpowers doctrineandtheTake  
Care  Clause  of  the  U.S.  Constitution.  Plaintiffs’  
position is  that these  arguments were waived because  
they were  not raised in  the  district court.  

In  light  of the  foregoing,  the  parties  are  ordered to  
file simultaneous  supplemental briefs  within fourteen  
(14)  days  ofthe  date  ofthis  order,  addressing:  

(1)  Whether any issue ofpreemption is properly  
before this court,  ifso,  what it is,  and how it should be  
resolved,  and whether it is appropriately addressed as  
a  threshold  matter  before  reaching  Plaintiffs’  equal  
protection  claim,  to  avoid  ruling  on  constitutional  
grounds;  and  

(2)  Whether  the  DACA  program  violates  the  
separation  of  powers  doctrine  and/or  the  Take  Care  
Clause.  

The  panel  invites  the  United  States  to  file  an  
amicus  curiae  brief  expressing  its  views  on  these  
issues.  The  amicus  briefshould be  filed no  later than  
seven  (7)  days  after  the  parties  have  filed  their  
supplemental  briefs.  See  Fed.  R.  App.  P.  29.  In  the  
event  the  United  States  chooses  not  to  file  an  amicus  
brief,  the  court  requests  that  the  United States  notify  
the Clerk,  in writing,  as soon as that decision is made.  
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APPENDIX D  

IN THE  UNITED STATES DISTRICT COURT  
FOR THE  DISTRICT OF ARIZONA  

NO.  CV 12-02546-PHX DGC  

[Filed February 18,  2015]  

ARIZONA DREAM ACT COALITION;  )  
CHRISTIAN JACOBO; ALEJANDRA LOPEZ;  )  
ARIEL MARTINEZ; NATALIA PEREZ- )  
GALLAGOS; CARLA CHAVARRIA;  )  
JOSE RICARDO HINOJOS,  )  

Plaintiffs  
)  

v.  )  
)  

JANICE K.  BREWER,  Governor ofthe  )  
State  ofArizona,  in  her official  capacity;  )  
JOHN S.  HALIKOWSKI,  Director ofthe  )  
Arizona Department ofTransportation,  )  
in his  official  capacity;  and  )  
STACEY K.  STANTON,  Assistant Director  )  
of the  Motor Vehicle  Division  ofthe  )  
Arizona Department  ofTransportation,  )  
in her official  capacity,  )  

Defendants  
____________________________________________  )  

FINAL JUDGMENT  

For the reasons set out in the OrderandPermanent  
Injunction (Doc.  30  15:  6)  entered January 22,  20  
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1.  Plaintiffs’  motion  for summary judgment  and  a  
permanent  injunction (Doc.  251)  is  granted.  

2.  Defendants’motionforsummaryjudgment (Doc.  
247) is  denied.  

3.  Defendants  and  their  officials,  agents,  and  
employees,  and  all  persons  acting  in  concert  or  
participating  with  them,  are  permanently  enjoined  
from  enforcing  any  policy  or  practice  by  which  the  
Arizona  Department  of  Transportation  refuses  to  
accept  Employment  Authorization  Documents,  issued  
under  the  DACA  program  announced  by  Secretary  
Napolitano’s June15, 2012memorandum, asproofthat  
the documentholders are authorizedunderfederal law  
to  be  present  in  the  United  States  for  purposes  of  
obtaininga driver’s license or state identification card.  

4.  The  Clerk is  directed to  terminate  this  action.  

IT  IS  ORDERED  AND  ADJUDGED  THAT  
JUDGMENT,  pursuant  to  Federal  Rule  of  Civil  
Procedure58(a), is entered infavorofthePlaintiffs and  
against the  Defendants.  

Dated this  18th day ofFebruary,  2015.  

/s/_________________________________  
David G.  Campbell  

United States  District Judge  

Document  ID:  0.7.22708.6742-000001  



2844 Prod 1 0158

 


 


     

    


    


   




      

     


    

      


 




 




        

     


      

    


     

     


       

    


    

 


 


   


       

       


  

____________________________________________  

App.  104  

APPENDIX E  

IN THE  UNITED STATES DISTRICT COURT  
FOR THE  DISTRICT OF ARIZONA  

No.  CV 12-02546 PHX DGC  

[Filed January 22, 2015]  

Arizona Dream  Act Coalition; Jesus  Castro- )  
Martinez; Christian  Jacobo; Alejandra Lopez;  )  
Ariel Martinez; Natalia Perez-Gallagos;  )  
Carla Chavarria;  and Jose  Ricardo  Hinojos,  )  

Plaintiffs,  )  
)  

v.  )  
)  

Janice  K.  Brewer,  Governor ofthe  State  of  )  
Arizona,  in  her official capacity;  )  
John S.  Halikowski,  Director of the  )  
Arizona Department ofTransportation,  )  
in his  official  capacity;  and  )  
Stacey K.  Stanton,  Assistant Director  )  
of the  Motor Vehicle  Division  ofthe  )  
Arizona Department ofTransportation,  )  
in her official  capacity,  )  

Defendants.  )  
____________________________________________  )  

ORDER AND PERMANENT INJUUNCTION  

This case concerns the constitutionalityofthe State  
of  Arizona’s  denial  of  driver’s  licenses  to  persons  
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commonly known as 12,“DREAMers.”1 On June 15, 20  
the Secretary ofthe Department ofHomelandSecurity 
(“DHS”) announced the Deferred Action for Childhood 
Arrivals (“DACA”) program, which provides deferred 
action for a period of two years to certain eligible 
DREAMers (referred to here as “DACA recipients”). 
Deferred action constitutes a discretionary decision by 
law enforcement authorities to defer legal action that 
would remove an individual from the country. The 
DACA program provides that DACA recipients may 
work during the period of deferred action and may 
obtainemploymentauthorizationdocuments, generally 
known as “EADs,” from the United States Citizenship 
and Immigration Services (“USCIS”). 

Under Arizona law, the Arizona Department of 
Transportation (“ADOT”) “shall not issue to or renew a 
driver license . . . for a person who does not submit 
proof satisfactory to the department that the 
applicant’s presence in the United States is authorized 
under federal law.” A.R.S. § 28-3153(D). Before the 
announcement of the DACA program, the Motor 
Vehicle Division (“MVD”) of ADOT accepted all 
federally-issued EADs as sufficient evidence that a 
person’s presence in the United States was authorized 
under federal law, and therefore granted driver’s 

1 Plaintiffs generally refer to themselves as “DREAMers” based on 
proposedfederal legislationknownas theDevelopment,Relief, and 
Education for Alien Minors Act (the “DREAM Act”). Doc. 1, ¶ 2. 
TheDREAMActwouldgrant legal status to certainundocumented 
young adults. Congress has considered the DREAM Act several 
times, but no version has been enacted. See, e.g. , DREAM Act of 
20  11); DREAM Act of20 ,11, S. 952, H.R. 1842, 112th Cong. (20  
H.R. 6497, S. 3962, S. 3963, 111th Cong. (20 ); DREAM Act of10  
2 0  th Cong. (2 07, S. 774, 110  7). 
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licenses  to  these  individuals.  After  announcement  of  
the  DACA program,  MVD  revised its  policy to  provide  
thatEADs issuedtoDACArecipients didnotconstitute  
sufficientevidence ofauthorizedpresence, eventhough  
the MVD continued to accept all otherEADs, including  
those  issued  to  persons  who  had  received  other  forms  
ofdeferred action.  MVD later revised its policy so that  
two  other  categories  of  deferred  action  recipients  –  
those with (a)(11)  and (c)(14) deferrals  – could not use  
EADs  to  obtain  driver’s  licenses.  

Plaintiffs are the Arizona Dream Act Coalition (the  
“Coalition”),  which  is  an  immigrant  youth-led  
community  organization,  and  six  individual  DACA  
recipients. Theyallege thatDefendants’driver’s license  
policy  violates  the  Equal  Protection  Clause  of  the  
United  States  Constitution.2 Plaintiffs  sought  a  
preliminary  injunction  barring  Defendants  from  
enforcing  their  policy.  Doc.  29.  The  Court  found  that  
Defendantswere likelyto succeedon themerits oftheir  
equal protection claim,  but that they had  not shown  a  
likelihood  of  irreparable  harm  sufficient  to  justify  
preliminary  injunctive  relief.  Doc.  114.  The  Ninth  
Circuit  reversed,  Arizona  Dream  Act  Coalition  v.  
Brewer,  757  F.3d  10  14)  (“ADAC”),  and  53  (9th  Cir.  20  
the Court entered apreliminary injunction on remand.  
Doc.  295.  

The  parties  have  filed  and  briefed  motions  for  
summary judgment.  Docs.  247,  251,  259-2,  261,  267-1,  
273, 278-1. At the Court’s request, the parties also filed  
memoranda  addressing  the  effect  of  ADAC  on  the  

2 Plaintiffs  also  claim  that  Defendant’s  policy  is  preempted  by  
federal law.  See Doc.  1.  The  Court granted Defendants’ motion to  
dismiss  this  claim.  Doc.  114.  
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merits  of this  case.  Docs.  287,  289.  The  Court  heard  
oral argumentonJanuary7, 2015. For the reasons that  
follow,  the  Court  will  grant  summary  judgment  to  
Plaintiffs  and enter a permanent injunction.  

BACKGROUND  

I.  Deferred Action and DACA.  

The  federal  government  has  broad  and  plenary  
powers  over the  subject ofimmigration and the status  
of  aliens.  Arizona  v.  United  States,  132  S.  Ct.  2492,  
2498  (2012);  see  also  U.S.  Const.  art.  I,  §  8,  cl.  4.  
Through the Immigration and NationalityAct (“INA”),  
8 U.S.C. § 1101, et seq., Congress has createdacomplex  
anddetailedfederal immigrationschemegoverningthe  
conditions  under  which  foreign  nationals  may  be  
admitted to and remain in the  United States,  see,  e.g. ,  
id.  §§  1181,  1182,  1184,  and providing for the  removal  
and deportation ofaliens not lawfully admitted to this  
country,  see,  e.g. ,  id.  §§  1225,  1227-29,  1231.  See  
generallyUnitedStates v. Arizona, 70  ,3 F. Supp. 2d980  
987-88  (D.  Ariz.  20 )  (describing  the  federal  10  
immigration  scheme).  The  INA charges  the  Secretary  
of  Homeland  Security  with  the  administration  and  
enforcement  of  all  laws  relating  to  immigration  and  
naturalization.  8  U.S.C.  §  1103(a)(1).  Under  this  
delegation  of authority,  the  Secretary  may  exercise  a  
form  of  prosecutorial  discretion  and  decide  not  to  
pursue  the  removal  of  a  person  unlawfully  in  the  
UnitedStates. This exercise ofprosecutorial discretion  
is commonly referred to as deferred action.  See Reno v.  
Am.-Arab  Anti-Discrimination  Comm. ,  525  U.S.  471,  
483-84  &  n.8  (1999)  (recognizing  the  practice  of  
“deferred  action”  where  the  Executive  exercises  
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discretion  and  declines  to  institute  proceedings  for  
deportation).  

On  June  15,  2012,  the  DHS  Secretary  issued  a  
memorandum  announcing that certain  young persons  
not  lawfully  present  in  the  United  States  will  be  
eligible to obtain deferred action ifthey meet specified  
criteria  under  the  newly  instituted  DACA  program.  
Doc.  259-5  at 131-33.  Eligible  persons  must show that  
they (1) came to the United States under the age of16;  
(2)  continuously  resided  in  the  United  States  for  at  
least five years preceding the date ofthe memorandum  
and  were  present  in  the  United  States  on  the  date  of  
the  memorandum;  (3)  currently  attend  school,  have  
graduated  from  high  school  or  obtained  a  general  
education  development  certificate,  or  have  been  
honorably discharged from the Coast Guard or Armed  
Forces oftheUnitedStates; (4) have not been convicted  
ofafelonyoffense, asignificantmisdemeanor, multiple  
misdemeanor  offenses,  or  otherwise  pose  a  threat  to  
national security or public safety; and (5) are not older  
than  30  8-13.  Eligible  persons  .  See  id.  at  131-33,  20  
could  receive  deferred  action  for  two  years,  subject  to  
renewal, and could obtain an EAD for the period ofthe  
deferred action.  Id.  at 132-33.  The DHS memorandum  
makes  clear  that  it  “confers  no  substantive  right,  
immigration  status  or  pathway  to  citizenship[,]”  and  
that “[o]nly the Congress, acting through its legislative  
authority,  can  confer these  rights.” Id.  at 133.  

II.  Defendants’ Driver’s License  Policy.  

Asnotedabove, A.R.S. § 28-3153(D) states thatnon-
citizens  may  obtain  Arizona  driver’s  licenses  by  
presenting  proof  that  their  presence  in  the  United  
States  is  authorized  under  federal  law.  MVD  policies  
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identify the documentation deemed sufficient to show 
federal authorization. See Doc. 259-6 at 13. Before 
DACA, MVD accepted EADs as satisfactory evidence. 
Doc. 259-3, ¶ 31; Doc. 267-2, ¶ 31. Between 2 05 and 
2012, MVD issued tens ofthousands ofdriver’s licenses 
to persons who submitted EADs to prove their lawful 
presence in the United States. Doc. 259-6 at 8-11. 

TheannouncementoftheDACAprogramprompted 
ADOT Director John S. Halikowski to review the 
program’s potential impact on ADOT’s administration 
of the State’s driver’s license laws. Doc. 248-1 at 48. 
After Director Halikowski initiated the ADOT policy 
review, but before the review had been concluded, 
Governor Brewer issued Executive Order 20  612-0 on 
August 15, 2012 (the “Executive Order”). Doc. 259-5 at 
231-32. The Executive Order concluded that “issuance 
of Deferred Action or Deferred Action USCIS 
employment authorization documents to unlawfully 
present aliens does not confer upon them any lawful or 
authorized status and does not entitle them to any 
additional public benefit.” Id. The Executive Order 
directed state agencies to “conduct a full statutory, 
rule-making and policy analysis and . . . initiate 
operational, policy, rule and statutory changes 
necessary to prevent Deferred Action recipients from 
obtaining eligibility, beyond those available to any 
person regardless of lawful status, for any taxpayer-
funded public benefits and state identification, 
including a driver’s license[.]” Id. On September 17, 
20  to conform to12, ADOT formally revised its policy 
the Governor’s order. Id. at 254-57. 
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III.  2013 Revision.  

After the 2012 revision and during the pendency of  
this  lawsuit,  Director Halikowski  continued  to  review  
ADOT’s  driver’s  license policy.  See Doc.  248,  ¶¶ 28-33.  
He  was  concerned  about  possible  inconsistencies  in  
ADOT’s  treatment  of EAD  holders.  See  Doc.  248-1  at  
65-67.  To  resolve  these  inconsistencies,  ADOT  
developed  three  criteria  for  determining  which  EADs  
would be  deemed sufficient proofthat the  EAD holder  
had authorized presence  under federal law.  Id.  Under  
these criteria,  an EAD is sufficient proofofauthorized  
presence  if  the  EAD  demonstrates:  “(1)  that  the  
applicant  has  formal  immigration  status,  (2)  that  the  
applicant  is  on  a  path  to  obtaining  a  formal  
immigration  status,  or  (3)  that  the  relief  sought  or  
obtained  is  expressly  provided  for  in  the  INA.”  Doc.  
248,  ¶  31  (citing  Doc.  248-1  at  67).  Applying  these  
criteria,  ADOT  revised  its  policy  on  September  16,  
2013.  Doc.  172-1  at  3-6.  The  newly  revised  policy  
continued to denydriver’s licenses to DACArecipients,  
who have EADs with a category code of(c)(33). Id. at 6.  
The  revised policy also  refused  to  accept  EADs  with  a  
category code  of (c)(14),  which  are  issued to  recipients  
ofother forms ofdeferred action, and (a)(11), which are  
issued to recipients ofdeferred enforced departure. Id. ;  
see also 8 CFR § 274a.12 (listing category codes ofEAD  
holders).  The  revised policy continued  to  accept EADs  
with  other  category  codes  as  sufficient  proof  of  
authorized presence under federal law.  See Doc.  172-1  
at 6. Defendants argue that, as  13 policy  revised, the 20  
does not violate the Equal Protection Clause. Doc.  247.  
The  Ninth  Circuit  considered  the  revised  policy  and  
found, at the preliminary injunction stage, a likelihood  
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that  the  policy  violates  the  Equal  Protection  Clause.  
ADAC,  757 F.3d at 1063-67.  

IV.  Present Position ofCase.  

Plaintiffs  and  Defendants  have  filed  motions  for  
summary  judgment.  Docs.  247,  251.  Defendants’  
motion  rests  entirely  on  their  argument  that  DACA  
recipients  are  not  similarly  situated  to  other  EAD  
holders  who  may  obtain  driver’s  licenses  under  
Arizona’s revised policy.  Plaintiffs’ motion argues that  
DACA  recipients  are  similarly  situated  to  other  EAD  
holderswhomayobtaindriver’s licenses. Plaintiffs also  
argue  that  although  a  heightened  scrutiny  should  
apply to  Arizona’s  denial  of driver’s  licenses  to  DACA  
recipients,  Defendants’  driver’s  license  policy  fails  
underanystandardofreview. Plaintiffs seeksummary  
judgment in their favor and a permanent  injunction.  

The  parties  filed  and  briefed  these  motions  before  
the  Ninth Circuit had ruled on Plaintiffs’ motion  for a  
preliminary  injunction.  Although  the  Ninth  Circuit’s  
DACA  decision  does  not  control  the  outcome  of  the  
motions  for  summary  judgment  where  new  facts  or  
evidenceare presented, itdoes control questions oflaw:  

[T]he district court should abide by ‘the general  
rule’  that  our  decisions  at  the  preliminary  
injunction phase do not constitute the law ofthe  
case.  Any  of our  conclusions  on  pure  issues  of  
law,  however,  are  binding.  The  district  court  
must  apply  this  law  to  the  facts  anew  with  
consideration  of the  evidence  presented  in  the  
merits  phase.  

Ranchers  Cattlemen  Action  Legal  Fund  United  
Stockgrowers  of Am.  v.  U.S.  Dep’t  of Agr. ,  499  F.3d  
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110  7) (citations omitted); also8, 1114 (9th Cir. 2 0  see 
S. Oregon Barter Fair v. Jackson Cnty. , Oregon, 372 
F.3d 1128, 1136 (9th Cir. 2 04). 

MOTIONS FOR SUMMARY JUDGMENT 

I. Plaintiffs Are Similarly Situated. 

Toprevail on theirequal protection claim, Plaintiffs 
“must make a showing that a class that is similarly 
situated has been treated disparately.” Christian 
Gospel Church, Inc. v. City and Cnty. ofS.F., 896 F.2d 
1221, 1225-26 (9th Cir. 1990). “The first step in equal 
protection analysis is to identify the state’s 
classification ofgroups.” Country Classic Dairies, Inc. 
v. State of Mont. , Dep’t of Commerce Milk Control 
Bureau, 847 F.2d 593, 596 (9th Cir. 1988). “The groups 
must be comprised ofsimilarlysituatedpersons so that 
the factormotivating the alleged discrimination can be 
identified.” Thornton v. City of St. Helens, 425 F.3d 
1158, 1167 (9thCir. 2012). The question is notwhether 
DACArecipients are identical in every respect to other 
noncitizens who are eligible for a driver’s license, but 
whether they are the same in respects relevant to the 
driver’s license policy. See Nordlinger v. Hahn, 505 
U.S. 1, 10 (1992) (“The Equal Protection Clause does 
notforbidclassifications. It simplykeepsgovernmental 
decisionmakers from treating differently persons who 
are in all relevant respects alike.”).3 

3 Plaintiffs argue thattheEqualProtectionClausedoesnotrequire 
the Court to find that DACA recipients are similarly situated to 
otherEADholderswhoareeligible to receivedriver’s licenses. Doc. 
261 at 20  a “similarly situated. It is true that identification of 
class” is not always a requirement in Equal Protection cases. For 
example, in cases challenging statutes on the basis of their 
discriminatory purpose the Supreme Court has not discussed the 
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Defendants’  policy  initially  prevented  only  DACA  
recipients  from  receiving  driver’s  licenses.  All  other  
holders  of  EADs,  including  other  deferred  action  
recipients,  could  use  their  EADs  to  obtain  licenses.  
Defendants  subsequently  amended  their  policy to  bar  
two  additional  classes  of EAD  holders  from  receiving  
driver’s  licenses  – persons  in  the  (c)(14)  category  who  
had  also  received  deferred  action,  albeit  for  reasons  
other  than  the  DACA  program,  and  persons  in  the  
(a)(11)  category  who  had  received  deferred  enforced  
departures.  See  Doc.  172-1  at  6;  see  also  8  CFR  
§  274a.12.  

Defendants  argue  that  DACA  recipients  are  not  
similarly  situated  to  the  remaining EAD  holders  who  
are  entitled  to  obtain  driver’s  licenses  because  those  
persons either have lawful status in the UnitedStates,  
are  on  a path  to  lawful  status,  or have  EADs  that  are  
tied to reliefprovidedunder the INA. Doc. 247 at10-14.  
Defendants  also  argue  that  DACA  recipients  are  not  
similarly  situated  because  their  authorization  to  stay  
–  unlike  the  authorization  of other  EAD  holders  who  
may  obtain  a  driver’s  license  –  is  the  result  of  
prosecutorial discretion.  Id.  

“similarly situated” requirement.  See,  e.g. , Pers.  Adm’r ofMass.  v.  

Feeney,  442  U.S.  256  (1979);  Vill.  ofArlington  Heights  v.  Metro.  

Hous.  Dev.  Corp. ,  429  U.S.  252  (1977);  see  also  Giovanna  Shay,  
Similarly Situated, 18 Geo.  Mason L.  Rev. 581, 598 (2011) (noting  
that  the  ‘similarly  situated’  requirement  “has  never  been  viewed  
by  the  U.S.  Supreme  Court  as  a  threshold  hurdle  to  obtaining  
equal protection review on the merits”). The Court neednot decide  
whetherthese cases controlPlaintiffs’ challenge, however, because  
the  Court  finds  that  DACA  recipients  are  similarly  situated  to  
other EAD holders  who  are  eligible  to  receive  driver’s  licenses.  
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The  Court  does  not  agree.  DACA  recipients  have  
been  authorized  by  the  federal  government  to  remain  
in  the  United  States  for  two  years  and  have  been  
granted  the  right  to  work  through  the  issuance  of  
EADs.  Other  noncitizens  are  in  similar  positions.  For  
example,  applicants  for adjustment ofstatus receive a  
(c)(9) code andapplicants for suspension ofdeportation  
and  cancellation  of  removal  receive  a  (c)(10)  code.  8  
C.F.R.  §§  274a.12(c)(9)-(10).  These  persons  have  not  
been granted citizenship  or lawful  residence,  but  they  
have been permitted to remain and work in the United  
States  while  their  applications  are  considered.  These  
individuals  may  present  their  EADs  to  ADOT  and  
obtaindriver’s licenses, while DACArecipients cannot.  
It  is  not  a  material  difference  that  DACA  recipients  
receive their authorization from an act ofprosecutorial  
discretion  and  other  EAD  holders  receive  their  
authorization  through  a  statutory  provision.  The  fact  
remains  that  they  all  receive  a  form  of authorization,  
anddocuments entitlingthemtowork, fromthe federal  
government.  

The  Ninth Circuit provided this  explanation  about  
(c)(9)  and  (c)(10)  recipients,  with  which  the  Court  
agrees:  

DACA recipients  are similarly situated to other  
categories ofnoncitizens who mayuse [EADs]  to  
obtain  driver’s  licenses  in  Arizona.  Even  under  
Defendants’  revised  policy,  Arizona  issues  
driver’s  licenses  to  noncitizens  holding  [EADs]  
with  category  codes  (c)(9)  and  (c)(10).  These  
(c)(9)  and  )  are  issued  to  (c)(10  [EADs]  
noncitizens  who  have  applied for adjustment  of  
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status and cancellation ofremoval, respectively. 
See 8 C.F.R. § 274a.12(c)(9)-(10 . .). . 

Defendants look to the statutory and regulatory 
availability of immigration relief for the (c)(9) 
and (c)(10  as point ofdistinction. But) groups a 
individuals with (c)(10) employment 
authorization, forexample, arenot in theUnited 
States pursuant toanystatutoryprovisionwhile 
their applications are pending. With regard to 
adjustment of status, we have noted that “the 
submission of an application does not connote 
that thealien’s immigration status has changed, 
as the very real possibility exists that the INS 
will deny the alien’s application altogether.” 
Vasquez de Alcantar v. 97,Holder, 645 F.3d 10  
110  11) (quoting United v.3 (9th Cir. 20  States 
Elrawy, 448 F.3d 30  6)).9, 313 (5th Cir. 2 0  

In sum, like DACArecipients, manynoncitizens 
who have applied for adjustment of status and 
cancellation ofremoval possess no formal lawful 
immigration status, and may never obtain any. 
See Guevara v. Holder, 649 F.3d 10  95 (9th86, 10  
Cir. 2011). Like DACA recipients, noncitizens 
who have applied for adjustment of status and 
cancellation ofremoval often have little hope of 
obtaining formal immigration status in the 
foreseeable future. Indeed, those with (c)(10) 
documents are already in removal proceedings, 
while many DACA recipients are not – 
suggesting that individuals in the )(c)(10  
category are more, not less, likely to be removed 
in the near future than are DACA recipients. In 
the relevant respects, then, noncitizens with 
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(c)(9)  and  (c)(10)  employment  authorization  
documents  are  similarly  situated  to  DACA  
recipients.  

Unlike  DACA  recipients,  however,  noncitizens  
holding (c)(9)  and (c)(10)  [EADs]  may use  those  
documents  when  applying  for  Arizona  driver’s  
licenses  to  prove  —  to  the  satisfaction  of  the  
Arizona  Department  of Transportation  —  that  
theirpresence in theUnitedStates is authorized  
under  federal  law.  As  the  district  court  found,  
these two groups ofnoncitizens account formore  
than  sixty-six  percent  of  applicants  who  
obtained Arizona driver’s licenses using [EADs]  
during  the  past  seven  years.  Although  DACA  
recipients  are  similarly  situated  to  noncitizens  
holding (c)(9) and (c)(10) [EADs], theyhave been  
treated disparately.  

ADAC,  757 F.3d at 1064.4 

Other categories ofnoncitizens who receive driver’s  
licenses  under  Defendants’  current  policy  are  also  
similarly  situated  to  DACA  recipients.  For  example,  
individuals who receive a discretionary grant ofparole  
are  authorized  to  be  present  in  the  United States  and  
are eligible for EADs (coded (c)(11)) although they lack  
formal immigration status, are not necessarily eligible  
for  obtaining  such  a  status,  and  are  not  even  

4 Defendants argue that the Ninth Circuit’s decision is not binding  
at this summary judgment stage. Defendants also argue, however,  
thatPlaintiffs’ “similarly situated” claim “fails as amatter oflaw.”  
Doc.  273  at  11;  see  also  Doc.  269  at  2.  Defendants  thus  concede  
that the “similarly situated” issue in this case is a question oflaw,  
on  which  the  Ninth  Circuit’s  decision  does  control.  Ranchers  
Cattlemen,  499 F.3d at 1114.  
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considered  admitted.  See  8  U.S.C.  §  1182(d)(5)(A).  
Parolees  lack  any  avenue  for  obtaining  lawful  
immigration  status,  and  yet  they  may  obtain  an  
Arizona driver’s  license  on the  basis  oftheir EADs.5 

Defendants argue that DACA recipients are still in  
the  country  illegally  because  the  Secretary  of  DHS  
lacked  the  authority  to  grant  them  deferred  status.  
Doc.  247  at  12-14.  Defendants  rely  on  a  district  court  
decision  in  Crane  v.  No.  3:12-cv-0  Napolitano,  3247-O,  
20  13).  In Crane,13 WL 1744422 (N.D.  Tex.  Apr.  23, 20  
immigration  enforcement  agents  argued  that  the  
DACA program forced them to violate 8 U.S.C.  § 1225,  
whichrequires immigration officers to initiate removal  
proceedings  when  they  determine  that  “an  alien  
seeking  admission  is  not  clearly  and  beyond  a  doubt  
entitled  to  be  admitted.”  Id.  at  *5.  In  response  to  the  
plaintiffs’  motion  for  a  preliminary  injunction,  the  
district  court  addressed  whether  the  plaintiffs  were  
likely  to  succeed  on  the  merits  of their  claim  that  the  
DACA  program  conflicts  with  §  1225  by  forbidding  
immigration  officers  from  initiating  removal  
proceedings against certainunauthorized aliens. Id. at  
*13.  Although  the  district  court  found  that  the  

5 The  relevant  statute  on  the  status  of parolees  provides:  “The  
Attorney General may, . . . in his discretion parole into the United  
States temporarilyundersuchconditions as hemayprescribe only  
on  a  case-by-case  basis  for  urgent  humanitarian  reasons  or  
significant  public  benefit  any alien  applying for  admission  to  the  
United States,  but such parole ofsuch alien shall not be regarded  
as an admission ofthe alien and when the purposes ofsuch parole  
shall  .  .  .  have  been  served  the  alien  shall  forthwith  return  or  be  
returned to the custody from which he was paroled and thereafter  
his case shall continue to be dealtwith in the same manneras that  
ofanyotherapplicantforadmission to theUnitedStates.” 8U.S.C.  
§  1182(d)(5)(A).  
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plaintiffs were likely to succeed on this claim, it did not  
grantapreliminaryinjunctionbecauseofconcerns over  
whether  it  had  subject  matter  jurisdiction.  Id.  at  *19.  
After additional briefing,  the  court dismissed the  case  
for  lack  of  subject-matter  jurisdiction.  See  Crane  v.  
Napolitano,  No.  3:12-CV-0  13  WL  8211660  3247-O,  20  
(N.D.  Tex.  July 31,  2013).  

Crane  did  not  hold  the  DACA  program  invalid.  It  
concluded  that the  plaintiffs  were  likely to  succeed  on  
the merits oftheir DACA-related arguments,  but then  
found  that  it  lacked  subject  matter  jurisdiction  to  
address the issue at all. Crane is less than dictum from  
a  fellow  district  court  –  it  is  a  preliminary  conclusion  
from a court that lacked subject matter jurisdiction  to  
reach  even  a  preliminary  conclusion.  Furthermore,  
Crane’s  holding was  limited to  a finding that the  DHS  
lacked  the  “discretion  to  refuse  to  initiate  removal  
proceedings  when  the  requirements  of  Section  
1225(b)(2)(A)  are  20  satisfied.” Crane,  13 WL 1744422,  
at  *13.  Defendants  do  not  address  whether  the  
requirements  of  that  section  are  satisfied  by  any  
Plaintiffs  in  this  case.  Finally,  although  Crane  
preliminarily  concluded  that  DHS  was  required  to  
initiate removal proceedings against DACArecipients,  
it also expresslynoted thatDHS could then exercise its  
discretion to terminate the proceedings and permit the  
unauthorizedaliens to remain intheUnitedStates. See  
id.  at *24.  

Other authorities have recognized that noncitizens  
on  deferred  action  status  are  lawfully  permitted  to  
remain  in  the  United  States.  See,  e.g. ,  Ga.  Latino  
Alliance forHuman Rights v. Governor ofGa. , 691 F.3d  
1250, 1258-59 (11th Cir.  2012) (a noncitizen “currently  
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classified  under  ‘deferred  action’  status  .  .  .  remains  
permissibly in the United States”); In re Pena-Diaz, 20  
I.&N.  Dec.  841,  846  (B.I.A.  1994)  (deferred  action  
status “affirmatively permit[s]  the alien to remain”); 8  
C.F.R.  §  1.3(a)(4)(vi)  (persons  “currently  in  deferred  
action  status”  are  “permitted  to  remain  in”  and  are  
“lawfully present in  the  United States”).  

The  Court  concludes  that  DACA  recipients  are  
similarlysituated inall relevantrespects tononcitizens  
who  are  permitted  by  the  State  to  obtain  driver’s  
licenses  on  the  basis  of EADs.  DACA  recipients  are  
treated differently for purposes  ofequal protection.  

II.  Level ofScrutiny.  

Althoughit impliedthatstrictscrutinyshouldapply  
(757  F.3d  at  1065  n.4),  the  Ninth  Circuit  in  ADAC  
electednot to address the level ofscrutinyapplicable to  
Defendants’ driver’s license policy: “we neednot decide  
whatstandardofscrutinyapplies toDefendants’policy:  
as  the  district  court  concluded,  Defendants’  policy  is  
likely  to  fail  even  rational  basis  review.”  ADAC,  757  
F.3dat 1065 (citation omitted). TheNinthCircuitwent  
on to assess whether “Defendants’ disparate treatment  
of  DACA  recipients  [was]  ‘rationally  related  to  a  
legitimate  state  interest.’”  Id.  (citation  omitted).  The  
Ninth Circuit did not state that it was applyinga more  
rigorous  form  of rational  basis  of review,  as  had  this  
Court  in  its  preliminary  injunction  decision.  See  Doc.  
114  at 24-27.  

The  Ninth  Circuit  examined  each  of  the  
justifications  proffered  by  Defendants  in  support  of  
theirpolicy, consideredwhether the justifications were  
supported  by  evidence  or  consistent  with  Defendants’  
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App.  120  

other  actions,  and  found  “no  legitimate  state  interest  
that  is  rationally  related  to  Defendants’  decision  to  
treat  DACA  recipients  disparately  from  noncitizens  
holding (c)(9) and (c)(10  65-67.  ) [EADs].” 757 F.3d at 10  
This  form  ofrational basis  review  appears  to  be  more  
rigorous than the traditional approach, underwhich “a  
classification  .  .  .  is  accorded  a  strong presumption  of  
validity.  .  .  .  [A]  classification ‘must  be  upheld against  
equal  protection  challenge  if there  is  any  reasonably  
conceivable state  offacts  that could provide a rational  
basis for the classification.’”Hellerv. Doe, 509U.S. 312,  
319-20 (1993)  (emphasis  added;  citations  omitted).  
Because the rigorousness ofequal protection review is  
a  question  of law,  the  Court  feels  bound  to  apply  the  
form  of rational  basis  scrutiny  applied  in  ADAC.  See  
Ranchers Cattlemen,  499 F.3d at 1114.6 

6 In rulingon thepreliminaryinjunction, this Courtappliedamore  
rigorous  form  of rational  basis  review  after  concluding  that  the  
reason  for  Defendants’  policy  was  Governor  Brewer’s  political  
disagreement  with  the  Obama  Administration’s  DACA program.  
See  Doc.  114  at  24-28.  Defendants  have  now  presented  evidence  
that  the  State  may  have  adopted  the  new  policy  for  a  different  
reason  –  ADOT’s  conclusion  that  DACA  recipients  do  not  have  
authorized presence under federal law. See Docs. 270  ; 270  -3 at 50  -
4 at 59,  93.  Although this evidence might create a question offact  
as to why Defendants adopted their policy, that reason appears to  
be  irrelevant  under  the  Ninth  Circuit’s  rational  basis  scrutiny.  
ADAC did  not  base  the  rigorousness  of its  review  on  Defendants’  
reason  for  adopting  the  policy.  757  F.3d  at  1065.  Defendants’  
evidence  on  this  issue,  therefore,  does  not  preclude  summary  
judgment.  See  Fed.  R.  Civ.  P.  56(a)  (summary  judgment  is  
warranted if “there  is  no  genuine  dispute  as  to  any  material fact  
and  the  movant  is  entitled  to  judgment  as  a  matter  of  law”)  
(emphasis  added).  
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III. Application. 

Defendants rely on four rational bases for their 
policy: (1) DACA recipients may not have authorized 
presence under federal law, and ADOT therefore could 
face liabilityfor issuingup to 80, 0 driver’s licenses to 
unauthorized aliens or fornot cancelling those licenses 
quickly enough if the DACA program is subsequently 
determined to be unlawful; (2) issuingdriver’s licenses 
to DACA recipients could allow those individuals to 
access federal and state benefits to which they are not 
entitled; (3) ADOT could be burdened by having to 
process a large number of driver’s licenses for DACA 
recipients and then cancel those licenses ifDACAwere 
revoked; and (4) if DACA were revoked or if DHS 
commenced removal proceedings against any DACA 
recipient, as it could at any time, then the DACA 
recipient would be subject to immediate deportation or 
removal and that individual could escape financial 
responsibility for property damage or personal injury 
caused in automobile accidents. Doc. 269 at 17-20 The. 
Ninth Circuit considered each of these justifications 
and found that none of them satisfies rational basis 
review. 757 F.3d at 1066-67.7 

As their first justification, Defendants argue that 
they had uncertainty about whether DACA recipients 

7 Defendants present no new evidence in support of these 
justifications, arguing instead that a “government actor need not 
have specific evidence to validate a reasonable concern for the 
purposes ofrational basis analysis.” Doc. 270 ¶ 176; also id. ,, see 

¶¶ 152, 160-161, 171, 177-78. As noted above, however, the ADAC 
did not apply this deferential level ofreview. Because Defendants 
have presented no new evidence on these justifications, the 
decision in ADAC controls. See Ranchers Cattlemen, 499 F.3d at 
1114. 
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have  an  authorized  presence  in  the  United  States  
under federal law and were concerned that they might  
face  liability  if  they  issued  licenses  to  unauthorized  
persons.  Doc.  269 at 18.  In their depositions,  however,  
ADOT  Director  Halikowski  and  Assistant  Director  
Stanton could identifyno instances where ADOT faced  
liability for  issuing licenses  to  individuals  who  lacked  
authorized  presence.  Docs.  259-3,  ¶¶  152-53;  270,  
¶¶  152-53.  Halikowski  provided  only  one  example  of  
potential  state  liability – when ADOT had improperly  
issuedadriver’s license to aperson convicted ofdriving  
under  the  influence  of alcohol  (Doc.  270,  ¶  152;  Doc.  
270-4  at  62)  –  an  instance  quite  unrelated  to  the  
prospect  of issuing  a  license  to  a  person  presenting  a  
federally-issuedEAD as proofoflawful presence under  
federal  law.  Stanton  could  provide  no  examples.  Doc.  
259-6  at  298.  Thus,  the  evidence  does  not  support  
Defendants’  first  justification.  See  ADAC,  757  F.3d  at  
1066.  

Second,  Defendants  express  concern  that  issuing  
driver’s  licenses  to  DACA  recipients  could  lead  to  
improper  access  to  federal  and  state  benefits.  But  as  
the  Ninth  Circuit  recognized,  “Defendant  Halikowski  
.  .  .  and Defendant Stanton .  .  .  testified  that they had  
no basis whatsoever forbelievingthatadriver’s license  
alone  could  be  used  to  establish  eligibility  for  such  
benefits.  It  follows  that  Defendants  have  no  rational  
basis  for  any  such  belief.”  Id.  at  1066  (emphasis  in  
original); see  2. Furthermore,  also Doc. 259-6 at 262, 30  
although  Defendants  no  longer  issue  driver’s  licenses  
to  (a)(11)  and (c)(14) EAD  holders,  they have  made  no  
attempt  to  revoke  licenses  previously  issued  to  these  
types  ofEAD  holders.  Doc.  259-6  at 283,  316.  

Document  ID:  0.7.22708.6742-000001  



2844 Prod 1 0177

 


      

       


         

       

        


      

         


        

       


      

      

      


       

       

   


     

          


       

       


   


    

      

     


       

     

      


       

      


     

   


      

     


    


  

0

App. 123 

Third, Defendants assert that because the DACA 
program might be canceled, ADOT might be burdened 
byhaving to process a large number ofdriver’s licenses 
for DACA recipients and then cancel those licenses. 
But the depositions ofHalikowski and Stanton show a 
general lack of knowledge regarding any revocation 
process. See Doc. 254-2 at 266, 3 0 1. Also, as the-0  
Ninth Circuit recognized, “it is less likely that Arizona 
will need to revoke DACA recipients’ driver’s licenses, 
compared to driver’s licenses issued to noncitizens 
holding (c)(9) and (c)(10) [EADs]. While Defendants’ 
concern for DACA’s longevity is purely speculative, 
applications for adjustment ofstatus or cancellation of 
removal are routinely denied.” ADAC, 757 F.3d at 
1066-67 (emphasis in original). 

Fourth, Defendants argue that DACA recipients 
may have their status revoked at any time and may be 
removed quickly from the country, leaving those they 
have injured in accidents with no financial recourse. 
The Ninth Circuit responded: 

Here too, however, Defendants’ professed 
concern applies with equal force to noncitizens 
holding (c)(9) and (c)(10) [EADs]. Noncitizens 
who have applied for adjustment of status or 
cancellation of removal may find their 
applications denied at any time, and thereafter 
maybe quickly removed from the UnitedStates, 
leaving those they may have injured in 
automobile accidents withno financial recourse. 
Nevertheless, Defendants’ policy allows 
noncitizens holding (c)(9) and (c)(10) [EADs] to 
obtaindriver’s licenses, while prohibitingDACA 
recipients from doing the same. 
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ADAC, 757 F.3d at 1067. IfDefendants were genuinely  
concerned  about  persons  being  removed  from  the  
country and leaving those injured in accidents without  
financial  recourse,  they  would  not  allow  (c)(9)  and  
(c)(10) EAD holders  to  obtain  driver’s  licenses.  

Although  not  directly  argued,  Defendants  have  
suggestedtwoadditional rationalbases fortheirpolicy.  
Defendants argue that their concern about “consistent  
application  ofADOT policy”  provides  a rational basis.  
See  Docs.  269  at  19-20  ,  ¶  151.  They  point  to  ;  270  
ADOT’s three criteriafordeterminingwhetheranEAD  
is sufficient proofofauthorized presence – criteria that  
supposedly  treat  equally  those  who  have  formal  
immigration  status,  are  on  a path to  obtaining formal  
immigration  status,  or  who  receive  relief  expressly  
provided  for  in  the  INA.  Doc.  248,  ¶  31.  But  the  same  
policy  grants  driver’s  licenses  to  (c)(9)  and  (c)(10)  
applicants  even  though  they  do  not  appear  to  satisfy  
these  requirements.  As  the  Ninth  Circuit  noted  in  
ADAC,  “we  are  unconvinced  that  Defendants  have  
defineda ‘path to lawful status’ inanymeaningfulway.  
After  all,  noncitizens’  applications  for  adjustment  of  
status  or  cancellation  of  removal  [(c)(9)  and  (c)(10)  
holders]  are  often  denied,  so  the  supposed  ‘path’  may  
lead to  a  10  dead end.” 757 F.3d at  65.  

Defendants  also  argue  that  their  driver’s  license  
policy  is  “rationally  related  to  ADOT’s  statutory  
obligation in administering A.R.S.  § 28-3153(D).” Doc.  
269 at 17.  But as noted above,  Defendants’ granting of  
driver’s  licenses  to  (c)(9)  and  (c)(10)  applicants  who  
present  EADs  does  not  appear  to  be  more  consistent  
with § 28-3153(D) –which requires that the applicant’s  
presence be authorized by federal law – than granting  
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of licenses to similarly situated DACA recipients who 
presents EADs. 

In summary, the Court concludes that Defendants’ 
distinction between DACA recipients and other EAD 
holders does not satisfy rational basis review. While 
Defendants have articulated concerns that may be 
legitimate state interests, theyhavenotshownthat the 
exclusion of DACA recipients is rationally related to 
those interests. The Court is not saying that the 
Constitution requires the State of Arizona to grant 
driver’s licenses to all noncitizens. But if the State 
chooses to conferlicenses onsome individualswhohave 
been temporarily authorized to stay by the federal 
government, itmaynotdenythemto similarlysituated 
individuals without a rational basis for the distinction. 

REQUEST FOR A PERMANENT INJUNCTION 

I. Legal Standard. 

An injunction is “an extraordinary remedy never 
awarded as of right.” Winter v. Natural Res. Defense 
Council, Inc. , 8). A plaintiffseeking555 U.S. 7, 24 (2 0  
a permanent injunction must show “(1) that it has 
suffered an irreparable injury; (2) that remedies 
available at law, such as monetary damages, are 
inadequate to compensate for that injury; (3) that, 
considering the balance of hardships between the 
plaintiff and defendant, a remedy in equity is 
warranted; and (4) that the public interest would not 
be disserved by a permanent injunction.” eBay Inc. v. 
MercExchange, L  547 U.S. 388, 391 (2 0C. , 6). “While 
‘[t]he decision to grant or deny permanent injunctive 
relief is an act of equitable discretion by the district 
court,’ the ‘traditional principles of equity’ demand a 
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fair weighing of the factors listed above, taking into 
account the unique circumstances of each case.” La 
Quinta Worldwide LC v. Q.R.T.M., S.A. de C.V., 762 
F.3d 867, 880 (9thCir. 2014) (quoting eBay, 547 U.S. at 
391, 394). 

II. Irreparable Harm and Adequacy of Legal 
Remedies. 

A. Harm to Individual Plaintiffs. 

The Ninth Circuit found that the individual 
Plaintiffs are suffering irreparable harm as a result of 
Defendants’ policy: 

Plaintiffs in this case have produced ample 
evidence that Defendants’ policy causes them to 
sufferirreparableharm. Inparticular, Plaintiffs’ 
inability to obtain driver’s licenses likely causes 
them irreparable harm by limiting their 
professional opportunities. Plaintiffs’ ability to 
drive is integral to their ability to work – after 
all, eighty-seven percent of Arizona workers 
commute to work by car. It is unsurprising, 
then, that Plaintiffs’ inability to obtain driver’s 
licenses has hurt their ability to advance their 
careers. Plaintiffs’ lack of driver’s licenses has 
prevented them from applying for desirable 
entry-level jobs, andfromremainingingood jobs 
where they faced possible promotion. Likewise, 
one Plaintiff– who owns his own business – has 
been unable to expand his business to new 
customers who do not live near his home. 
Plaintiffs’ lack ofdriver’s licenses has, in short, 
diminished their opportunity to pursue their 
chosen professions. This “loss of opportunity to 
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pursue  [Plaintiffs’]  chosen  profession[s]”  
constitutes  irreparable  harm.  

ADAC,  757 F.3d at 1068.  

Intheirsummaryjudgmentbriefing, Plaintiffshave  
presented uncontradicted evidence that their inability  
to  obtain  a  driver’s  license  has  caused  a  “loss  of  
opportunity  to  pursue  [their]  chosen  profession.”  Id.  
One Plaintiffis a self-employed graphic designer.  Doc.  
259-6 at 333. Because she is unable to obtain a driver’s  
license,  she relies  on public transportation.  Doc.  259-7  
at  421.  Using  public  transportation  instead  of  a  car  
causes  her  to  spend  roughly the  same  amount  of time  
working on  her clients’  projects  as  she  does  travelling  
to  meet  those  clients.  Doc.  259-6  at  334.  Plaintiff’s  
inability  to  drive  has  forced  her  to  decline  work  from  
clients.  Id.  at  342-45;  Doc.  259-7  at  423.  Another  
Plaintiff  is  interested  in  becoming  an  Emergency  
Medical  Technician.  Doc.  259-7  at  34.  He  has  been  
unable  to  pursue  this  career  because  the  local  fire  
department requires adriver’s license foremployment.  
Id.  at  35.  A  third  Plaintiff  turned  down  a  job  
opportunity  partly  because  she  was  unable  to  drive  
with  a  driver’s  license.  Id.  at  155-56.  Other  Plaintiffs  
have  been  unable  to  pursue  new  jobs  or  develop  
business  opportunities  because  of  their  inability  to  
drive.  See,  e.g. ,  Doc.  259-3,  ¶¶  264-77.  

The  Court  finds  that  the  denial  ofdriver’s  licenses  
has  caused  Plaintiffs  irreparable  harm.  Although  
Defendants dispute the extent anddetails ofPlaintiffs’  
harm  (Doc.  269  at  25-31),  they  have  not  shown  that  
there  is  a  genuine  issue  as  to  whether  the  individual  
Plaintiffs  have  lost  employment  opportunities.  The  
Court  finds  that  monetary  damages  cannot  fully  
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compensate Plaintiffs for their harm and that legal 
remedies are inadequate. See Chalk v. U.S. Dist. Court 
Cent. Dist. of Cal. , 840 F.2d 70  9 (9th Cir. 1988)1, 70  
(findingthatanalternate job thatdidnotuse plaintiff’s 
“skills, training or experience [was a] non-monetary 
deprivation” and a “substantial injury”). 

B. Harm to Coalition Members. 

The Arizona Dream Act Coalition has brought suit 
both on its own behalf and on behalf of its members. 
Doc. 173, ¶ 18. The Coalition claims that Defendants’ 
policy has irreparably harmed its members by 
deprivingthemofemploymentopportunities. Doc. 259-
2 at 37-38. The Court agrees. One Coalition member 
currently works in a temporary position. Doc. 259-7 at 
3. She has beenunable to acquire apermanentposition 
at her place ofwork because such a position requires a 
driver’s license. Id. Another member works as a 
nutritionist, although she has been trained as a diet 
technician. Id. at 199-20  was2, 225-26. She not able to 
pursue a job opportunity as a diet technician because 
her employer required that she have a driver’s license. 
Id. at 236-37. As with the individual plaintiffs, the 
Coalitionhas shownthatDefendants’ policyhas caused 
its members to lose opportunities to pursue their 
chosen professions. The Court finds this to be an 
irreparable harm that is not compensable by legal 
remedies. ADAC, 757 F.3d at 1068.8 

8 Because of this conclusion, the Court finds it unnecessary to 
address whether the Coalition as an organization has suffered 
irreparable harm to its organizational mission. See Doc. 259-2 at 
38 (citing Valle del Sol v. Whiting, 732 F.3d 1 06, 1029 (9th Cir. 
2013)). 
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III.  Balance  of  Hardships  and  the  Public  
Interest.  

In  deciding  whether  to  grant  a  permanent  
injunction, “courts must balance the competing claims  
ofinjury and must consider the effect on each party of  
the  granting or  withholding of the  requested  relief.  .  .  
[and]  should  pay  particular  regard  for  the  public  
consequences  in  employing  the  extraordinary  remedy  
ofinjunction.” Winter, 555 U.S. at 24 (quotation marks  
and  citations  omitted);  see  Amoco  Prod.  Co.  v.  Vill.  of  
Gambell, Alaska, 480U.S. 531, 546n.12 (1987) (finding  
that  the  standards  for  a  permanent  injunction  are  
“essentially the same” as for a preliminary injunction).  
Addressing these  factors,  the  Ninth Circuit held:  

[B]y  establishing  a  likelihood  that  Defendants’  
policy  violates  the  U.S.  Constitution,  Plaintiffs  
have  also  established  that  both  the  public  
interest  and  the  balance  of the  equities  favor  a  
preliminary injunction.  It  is  clear that  it  would  
not  be  equitable  or  in  the  public’s  interest  to  
allow  the  state  to  violate  the  requirements  of  
federal  law,  especially  when  there  are  no  
adequate  remedies  available.  On  the  contrary,  
the  public  interest  and  the  balance  of  the  
equities  favor  prevent[ing]  the  violation  of  a  
party’s  constitutional  rights.  

ADAC, 757F.3dat1069 (quotationmarksandcitations  
omitted).  

The  Court  agrees.  The  government  “cannot  suffer  
harm from an injunction that merely ends an unlawful  
practice.”  Rodriguez  v.  Robbins,  715  F.3d  1127,  1145  
(9th  Cir.  2013).  And  the  public  has  little  interest  in  
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Defendants’ continuingapolicy that violates the Equal  
Protection Clause.  

IV.  Scope  of Injunction.  

The  parties  disagree  on  whether  the  Court  should  
enteran injunction thatapplies to allDACArecipients,  
as  opposed to  applying merely to  the  named plaintiffs  
in  this  action.  Docs.  288,  290 The  Ninth  Circuit  has  .  
held that an injunction should be limited to the named  
plaintiffs unless the court has certified a class.  Zepeda  
v.  I.N.S. ,  753  F.2d  719,  727-28  &  n.1  (9th  Cir.  1983).  
The  Ninth  Circuit  has  also  held,  however,  that  an  
injunction is not overbroad because it extends benefits  
to  persons  other  than  those  before  the  Court  “if such  
breadthis necessarytogiveprevailingparties the relief  
to  which  they  are  entitled.”  Easyriders  Freedom  
F.I.G.H.T. v.  1-0  Hannigan, 92F.3d1486, 150  2 (9thCir.  
1996) (quotingBresgal v. Brock, 843F.2d1163, 1170-71  
(9th Cir.  1987)).  Because  the  Coalition  seeks  relief on  
behalf  of its  members,  the  Court  concludes  that  the  
permanent  injunction  should  apply  to  all  DACA  
recipients.  Requiring  state  officials  at  driver’s  license  
windows to distinguish between DACA recipients who  
are members  ofthe  Coalition and those who are not is  
impractical,  and  granting  an  injunction  only  with  
respect  to  the  named  plaintiffs  would  not  grant  the  
Coalition the  relief it seeks  on behalfof its  members.  

IT IS ORDERED:  

1.  Plaintiffs’  motion  for summary judgment  and  a  
permanent injunction  (Doc.  251) is  granted.  

2.  Defendants’motionforsummaryjudgment (Doc.  
247) is  denied.  
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3.  Defendants  and  their  officials,  agents,  and  
employees,  and  all  persons  acting in  concert  or  
participating  with  them,  are  permanently  
enjoined fromenforcinganypolicyorpractice by  
which  the  Arizona  Department  of  
Transportation  refuses  to  accept  Employment  
Authorization Documents,  issued under DACA,  
as  proof  that  the  document  holders  are  
authorizedunderfederal law to be present in the  
United  States  for  purposes  of  obtaining  a  
driver’s  license  or state  identification card.  

4.  The  Clerk is  directed  to  terminate  this  action.  

Dated this  22nd day ofJanuary,  2015.  

/s/_________________________________  
David G.  Campbell  

United States  District Judge  
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APPENDIX F  

(ORDER LIST:  574 U.S.)  

WEDNESDAY,  DECEMBER 17,  2014  

ORDER IN PENDING CASE  

14A625  BREWER,  GOV.  OF  AZ,  ET  AL.  V.  
ARIZONA  DREAM  ACT  COALITION,  ET  
AL.  

The  application  for  stay  presented  to  Justice  
Kennedy and  by him  referred to  the  Court is  denied.  

Justice  Scalia,  Justice  Thomas,  and  Justice  Alito  
would grant the  application  for stay.  
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APPENDIX G  

The  Department ofHomeland Security’s  
Authority to  Prioritize  Removal  ofCertain  

Aliens Unlawfully Present in the United States  
and to  Defer Removal ofOthers  

The  Department  ofHomeland  Security’s  proposed  
policy to  prioritize  the  removal ofcertain aliens  
unlawfully  present  in  the  United  States  would  
be  a permissible  exercise  ofDHS’s  discretion  to  
enforce  the  immigration  laws.  

The  Department  ofHomeland  Security’s  proposed  
deferred  action  program  for  parents  of  U.S.  
citizens  and  legal  permanent  residents  would  
also  be  a  permissible  exercise  of  DHS’s  
discretion  to  enforce  the  immigration laws.  

The  Department  ofHomeland  Security’s  proposed  
deferredactionprogramforparents ofrecipients  
ofdeferred action under the Deferred Action for  
Childhood  Arrivals  program  would  not  be  a  
permissible  exercise  of  DHS’s  enforcement  
discretion.  

November 19,  2014  

MEMORANDUM  OPINION FOR THE  SECRETARY OF  

HOMELAND  SECURITY AND THE  COUNSEL TO THE  

PRESIDENT  

You have asked two questions concerning the scope  
oftheDepartmentofHomelandSecurity’s discretion to  
enforce  the  immigration  laws.  First,  you  have  asked  
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whether, in light of the limited resources available to 
the Department (“DHS”) to remove aliens unlawfully 
present in the United States, it would be legally 
permissible for the Department to implement a policy 
prioritizing the removal ofcertain categories ofaliens 
overothers. DHShas explainedthatalthoughthereare 
approximately11.3millionundocumentedaliens inthe 
country, it has the resources to remove fewer than 
4 0, 0 such aliens each year. DHS’s proposed policy 
would prioritize the removal of aliens who present 
threats to national security, public safety, or border 
security. Undertheproposedpolicy, DHSofficials could 
remove an alien who did not fall into one of these 
categories provided that an Immigration and Customs 
Enforcement (“ICE”) Field Office Director determined 
that “removingsuchanalienwould serve an important 
federal interest.” Draft Memorandum for Thomas S. 
Winkowski, Acting Director, ICE, et al., from Jeh 
Charles Johnson, Secretary ofHomeland Security, Re: 
Policies for the Apprehension, Detention, and Removal 
of Undocumented Immigrants at 5 (Nov. 17, 2014) 
(“Johnson Prioritization Memorandum”). 

Second, you have asked whether it would be 
permissible for DHS to extend deferred action, a form 
of temporary administrative relief from removal, to 
certain aliens who are the parents ofchildren who are 
present in the United States. Specifically, DHS has 
proposedto implementaprogramunderwhichanalien 
could apply for, and would be eligible to receive, 
deferred action if he or she is not a DHS removal 
priority under the policy described above; has 
continuously resided in the United States since before 
January1, 20 ; has a childwho is eitheraU.S. citizen10  
ora lawfulpermanentresident; is physicallypresent in 
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the  United  States  both  when  DHS  announces  its  
program  and  at  the  time  of  application  for  deferred  
action;  and  presents  “no  other  factors  that,  in  the  
exercise  of  discretion,  make[]  the  grant  of  deferred  
action  inappropriate.”  Draft  Memorandum  for  Leon  
Rodriguez, Director, U.S. CitizenshipandImmigration  
Services, et al., fromJehCharles Johnson, Secretaryof  
Homeland  Security,  Re:  Exercising  Prosecutorial  
Discretion with Respect to Individuals Who Came to the  
United  States  as  Children  and  Others  at  4  (Nov.  17,  
2014) (“Johnson Deferred Action Memorandum”).  You  
have  also  asked  whether  DHS  could  implement  a  
similar  program  for  parents  of individuals  who  have  
received deferred action under the Deferred Action for  
Childhood Arrivals  (“DACA”) program.  

As  has  historically  been  true  of  deferred  action,  
these  proposed  deferred  action  programs  would  not  
“legalize” any aliens who are unlawfully present in the  
United  States:  Deferred  action  does  not  confer  any  
lawful immigration status, nordoes it provide apath to  
obtaining permanent  residence  or  citizenship.  Grants  
ofdeferred action under the proposed programs would,  
rather, represent DHS’s decision not to seek an alien’s  
removal  for  a  prescribed  period  of time.  See  generally  
Reno v.  Am.-Arab Anti-Discrim.  Comm. , 525 U.S.  471,  
483-84  (1999)  (describing  deferred  action).  Under  
decades-old  regulations  promulgated  pursuant  to  
authority  delegated  by  Congress,  see  8  U.S.C.  
§§  1103(a)(3),  1324a(h)(3),  aliens  who  are  granted  
deferred action—like certain other categories ofaliens  
who  do  not  have  lawful  immigration  status,  such  as  
asylum  applicants—may  apply  for  authorization  to  
work in  the  United States  in  certain  circumstances,  8  
C.F.R.  §  274a.12(c)(l4)  (providing that  deferred  action  
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recipients mayapply forworkauthorization ifthey can  
showan “economicnecessity for employment”); see also  
8  C.F.R.  §  109.1(b)(7)  (1982).  Under  DHS  policy  
guidance,  a grant  of deferred  action  also  suspends  an  
alien’s  accrual  of unlawful  presence  for  purposes  of 8  
U.S.C.  §  1182(a)(9)(B)(i)  and  (a)(9)(C)(i)(I),  provisions  
that restrict the admission ofaliens whohave departed  
theUnitedStates afterhavingbeenunlawfullypresent  
for specified periods oftime.  A grant ofdeferred action  
under  the  proposed  programs  would  remain  in  effect  
for  three  years,  subject  to  renewal,  and  could  be  
terminated  at  any  time  at  DHS’s  discretion.  See  
Johnson Deferred Action  Memorandum  at 2,  5.  

For  the  reasons  discussed below,  we  conclude  that  
DHS’s  proposed  prioritization  policy  and  its  proposed  
deferredactionprogramforparents ofU.S. citizensand  
lawful  permanent  residents  would  be  permissible  
exercises  of  DHS’s  discretion  to  enforce  the  
immigration  laws.  We  further conclude  that,  as  it  has  
been  described  to  us,  the  proposed  deferred  action  
program  for  parents  ofDACA recipients  would  not  be  
a permissible  exercise  ofenforcement discretion.  

I.  

We  first  address  DHS’s  authority  to  prioritize  the  
removal ofcertain categories  ofaliens  over others.  We  
begin  by  discussing  some  of the  sources  and  limits  of  
DHS’s  enforcement  discretion  under  the  immigration  
laws,  and  then  analyze  DHS’s  proposed  prioritization  
policy in  light ofthese  considerations.  

A.  

DHS’s  authority  to  remove  aliens  from  the  United  
States rests on the Immigration and NationalityAct of  
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1952 (“INA”), as 1 et seq. Inamended, 8 U.S.C. §§ 110  
the INA,Congress establishedacomprehensive scheme 
governing immigration and naturalization. The INA 
specifies certain categories of aliens who are 
inadmissible to the United States. See 8 U.S.C. § 1182. 
It also specifies “whichaliens maybe removed from the 
UnitedStates andtheprocedures fordoingso.”Arizona 
v. United States, 12). “Aliens132 S. Ct. 2492, 2499 (20  
may be removed ifthey were inadmissible at the time 
ofentry, have been convicted ofcertain crimes, ormeet 
other criteria set by federal law.” Id. (citing 8 U.S.C. 
§ 1227); see 8 U.S.C. § 1227(a) (providing that “[a]ny 
alien . . . in and admitted to the United States shall, 
upon the order ofthe Attorney General, be removed if 
the alien” falls within one ormore classes ofdeportable 
aliens); see also 8 U.S.C. § 1182(a) (listing classes of 
aliens ineligible to receive visas or be admitted to the 
United States). Removal proceedings ordinarily take 
place in federal immigration courts administered by 
the Executive Office for Immigration Review, a 
component of the Department of Justice. See id. 
§ 1229a (governing removal proceedings); see also id. 
§§ 1225(b)(1)(A), 1228(b) (settingoutexpeditedremoval 
procedures for certain arriving aliens and certain 
aliens convicted ofaggravated felonies). 

Before2 03, theDepartmentofJustice, throughthe 
Immigration and Naturalization Service (“INS”), was 
also responsible for providing immigration-related 
administrative services and generally enforcing the 
immigration laws. In the Homeland Security Act of 
2 0  7-296, 116 Stat. 2135, Congress2, Pub. L. No. 10  
transferred most of these functions to DHS, giving it 
primary responsibility both for initiating removal 
proceedings and for carrying out final orders of 
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removal. See 6 U.S.C. §§ 10  seq. ; see also Clark v.1 et 
Martinez, 543 U.S. 371, 374 n.1 (2 05) (noting that the 
immigration authorities previously exercised by the 
Attorney General and INS “now reside” in the 
Secretary of Homeland Security and DHS). The Act 
divided INS’s functions amongthree different agencies 
within DHS: U.S. Citizenship and Immigration 
Services (“USCIS”), which oversees legal immigration 
into the United States and provides immigration and 
naturalization services to aliens; ICE, which enforces 
federal laws governing customs, trade, and 
immigration; and U.S. Customs and Border Protection 
(“CBP”), which monitors and secures the nation’s 
borders and ports of entry. See Pub. L. No. 107-296, 
§§ 403, 442, 451, 471, 116 Stat. 2135, 2178, 2193, 2195, 
2205; see also Name Change From the Bureau of 
Citizenship and Immigration Services to U.S. 
Citizenship and Immigration Services, 69 Fed. Reg. 
60  938 (Oct. 13, 2 0938, 60  4); Name Change of Two 
DHS Components, 75 Fed. Reg. 12445, 12445 (Mar. 16, 
20 ). The SecretaryofHomelandSecurity is thus now10  
“charged with the administration and enforcement of 
[the INA] and all other laws relating to the 
immigration and naturalization of aliens.” 8 U.S.C. 
§ 1103(a)(1). 

Asageneral rule, whenCongress vests enforcement 
authority in an executive agency, that agency has the 
discretion to decide whether a particular violation of 
the law warrants prosecution or other enforcement 
action. This discretion is rooted in the President’s 
constitutional duty to “take Care that the Laws be 
faithfully executed,” U.S. Const. art. II, § 3, and it 
reflects a recognition that the “faithful[]” execution of 
the law does not necessarily entail “act[ing] against 
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each technical violation ofthe  statute” that an agency  
is charged with enforcing.  Heckler v.  Chaney, 470 U.S.  
821,  831  (1985).  Rather,  as  the  Supreme  Court  
explained  in  Chaney,  the  decision  whether  to  initiate  
enforcement  proceedings  is  a  complex  judgment  that  
calls on the agency to “balanc[e]  . . . a number offactors  
which  are  peculiarly  within  its  expertise.”  Id.  These  
factors  include  “whether  agency  resources  are  best  
spent on this violation or another,  whether the agency  
is  likely  to  succeed  if it  acts,  whether  the  particular  
enforcement  action  requested  best  fits  the  agency’s  
overall policies, and . . . whether the agencyhas enough  
resources  to  undertake  the  action  at  all.”  Id.  at  831;  
cf. UnitedStates v. Armstrong, 517U.S. 456, 465 (1996)  
(recognizing  that  exercises  of prosecutorial  discretion  
in  criminal  cases  involve  consideration  of  “‘[s]uch  
factors  as  the  strength  of the  case,  the  prosecution’s  
general  deterrence  value,  the  Government’s  
enforcement  priorities,  and  the  case’s  relationship  to  
the  Government’s  overall  enforcement  plan’”  (quoting  
Wayte  v.  United States,  470  7  (1985))).  In  U.S.  598,  60  
Chaney, the Court considered and rejected a challenge  
to  the  Food  and  Drug  Administration’s  refusal  to  
initiate  enforcement  proceedings  with  respect  to  
alleged  violations  of  the  Federal  Food,  Drug,  and  
Cosmetic Act, concluding that an agency’s decision not  
to  initiate  enforcement  proceedings  is  presumptively  
immune from judicial review.  See 470 U.S.  at 832.  The  
Court  explained  that,  while  Congress  may  “provide[]  
guidelines  for  the  agency  to  follow  in  exercising  its  
enforcementpowers,” intheabsence ofsuch“legislative  
direction,”anagency’s non-enforcementdetermination  
is,  much  like  a  prosecutor’s  decision  not  to  indict,  a  
“special province  of the  Executive.” Id.  at 832-33.  
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The principles ofenforcement discretion discussed 
in Chaney apply with particular force in the context of 
immigration. Congress enacted the INA against a 
backgroundunderstandingthat immigration is “afield 
where flexibility and the adaptation of the 
congressional policy to infinitely variable conditions 
constitute the essence oftheprogram.”UnitedStates ex 
rel. Knauff v. Shaughnessy, 338 U.S. 537, 543 (1950) 
(internal quotation marks omitted). Consistent with 
this understanding, the INA vested the Attorney 
General (nowtheSecretaryofHomelandSecurity)with 
broadauthorityto “establishsuchregulations; . . . issue 
such instructions; and perform such other acts as he 
deems necessary for carrying out his authority” under 
the statute. 8 U.S.C. § 1103(a)(3). Years later, when 
Congress created the Department of Homeland 
Security, it expressly charged DHS with responsibility 
for “[e]stablishing national immigration enforcement 
policies andpriorities.”HomelandSecurityActof2 02, 
Pub. L. No. 10  2(5), 116 Stat. 2135, 21787-296, § 40  
(codified at 6 U.S.C. § 202(5)). 

With respect to removal decisions in particular, the 
Supreme Court has recognized that “the broad 
discretion exercised by immigration officials” is a 
“principal feature of the removal system” under the 
INA. Arizona, 132 S. Ct. at 2499. The INA expressly 
authorizes immigration officials to grant certain forms 
of discretionary relief from removal for aliens, 
including parole, 8 U.S.C. § 1182(d)(5)(A); asylum, id. 
§ 1158(b)(1)(A); and cancellation of removal, id. 
§ 1229b. But in addition to administering these 
statutory forms of relief, “[f]ederal officials, as an 
initial matter, must decide whether it makes sense to 
pursue removal at all.” Arizona, 132 S. Ct. at 2499. 
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And,  as  the  Court  has  explained,  “[a]t  each  stage”  of  
the  removal  process—“commenc[ing]  proceedings,  
adjudicat[ing]  cases,  [and]  execut[ing]  removal  
orders”—immigration  officials  have  “discretion  to  
abandon  the  endeavor.”  Am.-Arab  Anti-Discrim.  
Comm. ,  525  U.S.  at  483  (quoting  8  U.S.C.  §  1252(g)  
(alterations  in  original)).  Deciding  whether  to  pursue  
removal at each ofthese stages implicates awide range  
ofconsiderations.  As  the  Court observed in  Arizona:  

Discretion  in  the  enforcement  of  immigration  
law  embraces  immediate  human  concerns.  
Unauthorized  workers  trying  to  support  their  
families,  for  example,  likely  pose  less  danger  
than  alien  smugglers  or  aliens  who  commit  a  
serious crime. The equities ofan individual case  
may  turn  on  many  factors,  including  whether  
the alien has children born in the United States,  
long  ties  to  the  community,  or  a  record  of  
distinguished  military  service.  Some  
discretionary  decisions  involve  policy  choices  
thatbearonthisNation’s international relations  
. . . . The foreign state may be mired in civil war,  
complicit  in  political  persecution,  or  enduring  
conditions  that  create  a real  risk  that  the  alien  
or  his  family  will  be  harmed  upon  return.  The  
dynamicnature ofrelationswithothercountries  
requires  the  Executive  Branch  to  ensure  that  
enforcement  policies  are  consistent  with  this  
Nation’s foreign policywith respect to these and  
other realities.  

132  S.  Ct.  at 2499.  

Immigration  officials’  discretion  in  enforcing  the  
laws is not, however, unlimited. Limits on enforcement  
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discretion are both implicit in, and fundamental to, the 
Constitution’s allocation of governmental powers 
between the two political branches. See, e.g. , 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 
587–88 (1952). These limits, however, are not clearly 
defined. The open-ended nature of the inquiry under 
the Take Care Clause—whether a particular exercise 
of discretion is “faithful[]” to the law enacted by 
Congress—does not lend itselfeasily to the application 
of set formulas or bright-line rules. And because the 
exercise of enforcement discretion generally is not 
subject to judicial review, see Chaney, 470 U.S. at 
831–33, neither the Supreme Court nor the lower 
federal courts have squarely addressed its 
constitutional bounds. Rather, the political branches 
have addressed the proper allocation of enforcement 
authority through the political process. As the Court 
noted in Chaney, Congress “may limit an agency’s 
exercise of enforcement power if it wishes, either by 
setting substantive priorities, or by otherwise 
circumscribing an agency’s power to discriminate 
among issues or cases it will pursue.” Id. at 833. The 
history ofimmigration policy illustrates this principle: 
Since the INA was enacted, the Executive Branch has 
on numerous occasions exercised discretion to extend 
various forms of immigration relief to categories of 
aliens for humanitarian, foreign policy, and other 
reasons. When Congress has been dissatisfied with 
Executiveaction, ithas responded, asChaney suggests, 
by enacting legislation to limit the Executive’s 
discretion in enforcing the immigration laws.1 

1 See, e.g. , Adam B. Cox & Cristina M. Rodríguez, The President 

and Immigration Law, 119 Yale L.J. 458, 50  5 (2 03–0  9) 
(describing Congress’s response to its dissatisfaction with the 
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Nonetheless, the nature ofthe Take Care duty does  
point  to  at  least  four  general  (and  closely  related)  
principles  governing  the  permissible  scope  of  
enforcementdiscretion thatwebelieve are particularly  
relevant  here.  First,  enforcement  decisions  should  
reflect  “factors  which  are  peculiarly  within  [the  
enforcingagency’s] expertise.”Chaney, 470U.S. at831.  
Those  factors  may  include  considerations  related  to  
agency  resources,  such  as  “whether  the  agency  has  
enoughresources to undertake the action,” or “whether  
agency  resources  are  best  spent  on  this  violation  or  
another.”  Id.  Other  relevant  considerations  may  
include  “the  proper  ordering  of  [the  agency’s]  
priorities,”  id.  at  832,  and  the  agency’s  assessment  of  
“whether  the  particular  enforcement  action  [at  issue]  
best fits  the  agency’s  overall policies,” id.  at  831.  

Second,  the  Executive  cannot,  under  the  guise  of  
exercising  enforcement  discretion,  attempt  to  
effectively  rewrite  the  laws  to  match  its  policy  
preferences.  See  id.  at  833  (an  agency  may  not  
“disregard legislative direction in the statutoryscheme  
that  [it]  administers”).  In  other  words,  an  agency’s  
enforcementdecisions shouldbe consonantwith, rather  
than  contrary  to,  the  congressional  policy  underlying  
the statutes the agency is charged with administering.  
Cf.  Youngstown,  343  U.S.  at  637  (Jackson,  J.,  
concurring)  (“When  the  President  takes  measures  
incompatible  with  the  expressed  or  implied  will  of  
Congress,  his  power  is  at  its  lowest  ebb.”);  Nat’l Ass’n  

Executive’s  use  of  parole  power  for  refugee  populations  in  the  
1960s and 1970  see also,  e.g. ,s);  infra note 5 (discussing legislative  
limitations  on  voluntary  departure  and  extended  voluntary  
departure).  
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ofHome Builders v. Defenders ofWildlife, 551 U.S. 644, 
658 (2 07) (explaining that where Congress has given 
an agency the power to administer a statutory scheme, 
a court will not vacate the agency’s decision about the 
proper administration of the statute unless, among 
other things, the agency “‘has relied on factors which 
Congress had not intended it to consider”’ (quoting 
Motor Vehicle Mfrs. Ass’n ofU.S., Inc. v. State Farm 
Mut. Auto. Ins. Co. , 463 U.S. 29, 43 (1983))). 

Third, the Executive Branch ordinarily cannot, as 
the Court put it in Chaney, “‘consciously and expressly 
adopt[] a general policy’ that is so extreme as to 
amount to an abdication of its statutory 
responsibilities.” 470 U.S. at 833 n.4 (quotingAdams v. 
Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en 
banc)); see id. (noting that in situations where an 
agency had adopted such an extreme policy, “the 
statute conferring authority on the agency might 
indicate that such decisions were not ‘committed to 
agency discretion’”). Abdication of the duties assigned 
to the agencybystatute is ordinarily incompatiblewith 
the constitutional obligation to faithfully execute the 
laws. But see, e.g. , Presidential Authority to Decline to 
Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 
2 0 (1994) (noting that under the Take Care Clause, 
“the President is required to act in accordance with the 
laws—including the Constitution, which takes 
precedence over other forms of law”). 

Finally, lower courts, following Chaney, have 
indicated that non-enforcement decisions are most 
comfortably characterized as judicially unreviewable 
exercises ofenforcementdiscretionwhentheyaremade 
on a case-by-case basis. See, e.g. , Kenney v. Glickman, 
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96 F.3d 1118, 1123 (8th Cir.  1996); Crowley Caribbean  
Transp.,  Inc.  v.  Peña,  37  F.3d  671,  676–77  (D.C.  Cir.  
1994).  That  reading  of  Chaney  reflects  a  conclusion  
thatcase-by-caseenforcementdecisionsgenerallyavoid  
the concerns mentioned above.  Courts have noted that  
“single-shot  non-enforcement  decisions”  almost  
inevitably  rest  on  “the  sort  ofmingled  assessments  of  
fact, policy, and law . . . that are, as Chaney recognizes,  
peculiarly  within  the  agency’s  expertise  and  
discretion.”  Crowley  Caribbean  Transp. ,  37  F.3d  at  
676–77  (emphasis  omitted).  Individual  enforcement  
decisions made on the basis ofcase-specific factors are  
also unlikely to constitute “general polic[ies]  that [are]  
so  extreme  as  to  amount  to  an  abdication  of  [the  
agency’s] statutoryresponsibilities.”Id. at677 (quoting  
Chaney, 477 U.S.  at 833  n.4).  That does not mean that  
all  “general  policies”  respecting  non-enforcement  are  
categorically  forbidden:  Some  “general  policies”  may,  
for  example,  merely  provide  a  framework  for  making  
individualized,  discretionary  assessments  about  
whether  to  initiate  enforcement  actions  in  particular  
cases.  Cf.  Reno  v.  Flores,  507  U.S.  292,  313  (1993)  
(explaining  that  an  agency’s  use  of  “reasonable  
presumptions  and  generic  rules”  is  not  incompatible  
with  a  requirement  to  make  individualized  
determinations).  But  a  general  policy  of  non-
enforcementthatforecloses theexerciseofcase-by-case  
discretion  poses  “special  risks”  that  the  agency  has  
exceeded  the  bounds  of  its  enforcement  discretion.  
Crowley Caribbean Transp.,  37 F.3d at 677.  

B.  

We  now  turn,  against  this  backdrop,  to  DHS’s  
proposed  prioritization  policy.  In  their  exercise  of  
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enforcement discretion, DHS and its predecessor, INS, 
have long employed guidance instructing immigration 
officers toprioritize theenforcementofthe immigration 
laws against certain categories of aliens and to 
deprioritize their enforcement against others. See, e.g., 
INS Operating Instructions § 103(a)(1)(i) (1962); 
Memorandum forAll FieldOffice Directors, ICE, et al., 
from John Morton, Director, ICE, Re: Exercising 
Prosecutorial Discretion Consistent with the Civil 
Immigration Enforcement Priorities of the Agency for 
the Apprehension, Detention, and Removal of Aliens 
(June 17, 2011); Memorandum for All ICE Employees, 
from John Morton, Director, ICE, Re: Civil 
Immigration Enforcement: Priorities for the 
Apprehension, Detention, and Removal ofAliens (Mar. 
2, 2011); Memorandum for Regional Directors, INS, et 
al., from Doris Meissner, Commissioner, INS, Re: 
ExercisingProsecutorialDiscretion (Nov. 17, 2 0). The 
policy DHS proposes, which is similar to but would 
supersede earlier policy guidance, is designed to 
“provide clearer and more effective guidance in the 
pursuit” of DHS’s enforcement priorities; namely, 
“threats to national security, public safety and border 
security.” Johnson Prioritization Memorandum at 1. 

Under the proposed policy, DHS would identify 
three categories ofundocumented aliens who would be 
priorities for removal from the United States. See 
generally id. at 3–5. The highest priority category 
would include aliens who pose particularly serious 
threats to national security, border security, or public 
safety, including aliens engaged in or suspected of 
espionage or terrorism, aliens convicted of offenses 
related to participation in criminal street gangs, aliens 
convicted of certain felony offenses, and aliens 
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apprehended  at  the  border  while  attempting  to  enter  
the United States unlawfully.  See id.  at 3.  The second-
highest  priority  would  include  aliens  convicted  of  
multiple  or  significant  misdemeanor  offenses;  aliens  
who  are  apprehended  after  unlawfully  entering  the  
United  States  who  cannot  establish  that  they  have  
been  continuously  present  in  the  United  States  since  
January  1,  2014;  and  aliens  determined  to  have  
significantly abused the visa or visa waiver programs.  
See  id.  at  3–4.  The  third  priority  category  would  
include other aliens who have been issued a final order  
ofremoval on orafter January1, 2014. See id. at 4. The  
policy  would  also  provide  that  none  of  these  aliens  
should  be  prioritized  for  removal  if they  “qualify  for  
asylum or another form ofreliefunder our laws.” Id.  at  
3–5.  

The  policy would instruct that  resources  should be  
directed  to  these  priority  categories  in  a  manner  
“commensurate  with  the  level  of  prioritization  
identified.”  Id.  at  5.  It  would,  however,  also  leave  
significant  room  for  immigration  officials  to  evaluate  
the  circumstances  of individual  cases.  See  id.  (stating  
that  the  policy  “requires  DHS  personnel  to  exercise  
discretion  based  on  individual  circumstances”).  For  
example,  the  policy  would  permit  an  ICE  Field  Office  
Director,  CBP  Sector  Chief,  or  CBP  Director  of Field  
Operations  to  deprioritize  the  removal  of  an  alien  
falling  in  the  highest  priority  category  if,  in  her  
judgment,  “there  are  compelling  and  exceptional  
factors  that clearly indicate the alien is  not a threat to  
national security, border security, or public safety and  
should not therefore be an enforcement priority.” Id. at  
3.  Similar  discretionary  provisions  would  apply  to  
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aliens in the second and third priority categories.2 The  
policy  would  also  provide  a  non-exhaustive  list  of  
factors DHS personnel should consider in making such  
deprioritization  judgments.3 In  addition,  the  policy  
would  expressly  state  that  its  terms  should  not  be  
construed “to prohibit or discourage the apprehension,  
detention, orremovalofaliensunlawfullyintheUnited  
States  who are  not identified as  priorities,” and would  
further  provide  that  “[i]mmigration  officers  and  
attorneysmaypursue removalofanaliennot identified  
as apriority” if, “in the judgment ofan ICE Field Office  
Director,  removing  such  an  alien  would  serve  an  
important federal interest.”  Id.  at 5.  

DHS  has  explained  that  the  proposed  policy  is  
designed  to  respond  to  the  practical  reality  that  the  
number  of  aliens  who  are  removable  under  the  INA  

2 Under  the  proposed  policy,  aliens  in  the  second  tier  could  be  
deprioritized if,  “in the  judgment  ofan  ICE  Field Office  Director,  
CBP  Sector  Chief,  CBP  Director  of  Field  Operations,  USCIS  
District  Director,  or  USCIS  Service  Center  Director,  there  are  
factors  indicating  the  alien  is  not  a  threat  to  national  security,  
border  security,  or  public  safety,  and  should  not  therefore  be  an  
enforcement priority.” Johnson  Prioritization  Memorandum at 4.  
Aliens  in  the  third tier could be  deprioritized if,  “in the  judgment  
ofan immigration officer,  the alien is  not a threat to the integrity  
ofthe immigration systemor there are factors suggestingthealien  
should not be an  enforcement priority.”  Id.  at 5.  

3 These  factors  include  “extenuating circumstances  involving the  
offense  of conviction;  extended length  of time  since  the  offense  of  
conviction;  length  of time  in  the  United  States;  military  service;  
family or community ties in the United States; status as a victim,  
witness  or plaintiffin civil or criminal proceedings;  or compelling  
humanitarianfactors suchas poorhealth, age, pregnancy, ayoung  
child  or  a  seriously  ill  relative.”  Johnson  Prioritization  
Memorandum  at 6.  
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vastly exceeds the resources Congress has made 
available to DHS for processing and carrying out 
removals. The resource constraints are striking. As 
noted, DHS has informed us that there are 
approximately11.3millionundocumentedaliens inthe 
country, but that Congress has appropriated sufficient 
resources for ICE to remove , aliensfewer than 4 0 0  
each year, a significant percentage of whom are 
typically encounteredat ornear the border rather than 
in the interior of the country. See E-mail for Karl R. 
Thompson, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, from David 
Shahoulian, Deputy General Counsel, DHS, Re: 
Immigration Opinion (Nov. 19, 2014) (“Shahoulian E-
mail”). Theproposedpolicyexplains that, becauseDHS 
“cannotrespondtoall immigrationviolations orremove 
all persons illegally in the United States,” it seeks to 
“prioritize the use ofenforcement personnel, detention 
space, and removal assets” to “ensure that use of its 
limited resources is devoted to the pursuit of” DHS’s 
highestpriorities. JohnsonPrioritizationMemorandum 
at 2. 

In our view, DHS’s proposed prioritization policy 
falls within the scope ofits lawful discretion to enforce 
the immigration laws. To begin with, the policy is 
based on a factor clearly “within [DHS’s] expertise.” 
Chaney, 470 U.S. at 831. Faced with sharply limited 
resources, DHS necessarily must make choices about 
which removals to pursue andwhich removals to defer. 
DHS’s organic statute itselfrecognizes this inevitable 
fact, instructing the Secretary to establish “national 
immigration enforcement policies and priorities.” 
6 U.S.C. § 202(5). And an agency’s need to ensure that 
scarce enforcement resources are used in an effective 
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manner  is  a  quintessential  basis  for  the  use  of  
prosecutorial  discretion.  See  Chaney,  470 U.S.  at  831  
(among  the  factors  “peculiarly  within  [an  agency’s]  
expertise”are “whetheragencyresourcesarebestspent  
on  this  violation  or another”  and  “whether  the  agency  
has  enough  resources  to  undertake  the  action  at  all”).  

The  policy  DHS  has  proposed,  moreover,  is  
consistent  with  the  removal  priorities  established  by  
Congress.  In  appropriating  funds  for  DHS’s  
enforcement activities—which, as noted, are sufficient  
to  permit  the  removal  of  only  a  fraction  of  the  
undocumented  aliens  currently  in  the  country—  
Congress  has  directed  DHS  to  “prioritize  the  
identificationandremovalofaliens convictedofacrime  
bythe severityofthatcrime.”DepartmentofHomeland  
Security Appropriations Act, 2014, Pub.  L.  No.  113-76,  
div.  F,  tit.  II,  128  Stat.  5,  251  (“DHS  Appropriations  
Act”).  Consistent  with  this  directive,  the  proposed  
policy  prioritizes  individuals  convicted  of  criminal  
offenses  involving  active  participation  in  a  criminal  
street  gang,  most  offenses  classified  as  felonies  in  the  
convicting  jurisdiction,  offenses  classified  as  
“aggravated  felonies”  under  the  INA,  and  certain  
misdemeanor  offenses.  Johnson  Prioritization  
Memorandum  at  3–4.  The  policy  ranks  these  priority  
categories  according  to  the  severity  of  the  crime  of  
conviction.  The  policy  also  prioritizes  the  removal  of  
other categories  ofaliens  who  pose threats  to national  
security  or  border  security,  matters  about  which  
Congress  has  demonstrated  particular  concern.  See,  
e.g. , 8 U.S.C. § 1226(c)(1)(D) (providing for detention of  
aliens  charged  with  removability  on  national  security  
grounds); id. § 1225(b) & (c) (providingforan expedited  
removal process  for certain  aliens  apprehended at the  
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border).  The  policy  thus  raises  no  concern  that  DHS  
has relied “on factors whichCongress hadnot intended  
it  to  consider.”  Nat’l Ass’n ofHome Builders,  551  U.S.  
at 658.  

Further,  although  the  proposed  policy  is  not  a  
“single-shot non-enforcement decision,” neither does it  
amount  to  an  abdication  of  DHS’s  statutory  
responsibilities,  or  constitute  a  legislative  rule  
overriding  the  commands  of the  substantive  statute.  
Crowley  Caribbean  Transp.,  37  F.3d  at  676–77.  The  
proposed  policy  provides  a  general  framework  for  
exercising enforcement  discretion  in  individual  cases,  
rather than  establishing an  absolute,  inflexible  policy  
of  not  enforcing  the  immigration  laws  in  certain  
categories  ofcases.  Given that the resources  Congress  
has  allocated  to  DHS  are  sufficient  to  remove  only  a  
small fraction ofthe total population ofundocumented  
aliens  in  the  United  States,  setting  forth  written  
guidanceabouthowresources shouldpresumptivelybe  
allocated  in  particular  cases  is  a reasonable  means  of  
ensuring  that  DHS’s  severely  limited  resources  are  
systematically directed  to  its  highest  priorities  across  
a  large  and  diverse  agency,  as  well  as  ensuring  
consistency  in  the  administration  of  the  removal  
system.  The  proposed  policy’s  identification  of  
categories ofaliens who constitute removal priorities is  
also  consistent  with  the  categorical  nature  of  
Congress’s  instruction  to  prioritize  the  removal  of  
criminal aliens  in the  DHS Appropriations  Act.  

And,  significantly,  the  proposed  policy  does  not  
identify  any  category  of  removable  aliens  whose  
removal maynot be pursued under any circumstances.  
Although  the  proposed  policy  limits  the  discretion  of  
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immigration  officials  to  expend  resources  to  remove  
non-priorityaliens, itdoesnoteliminate thatdiscretion  
entirely.  It  directs  immigration  officials  to  use  their  
resources to removealiens inamanner“commensurate  
with the level ofprioritization identified,” but (as noted  
above)  it  does  not  “prohibit  or  discourage  the  
apprehension,  detention,  or  removal  of  aliens  
unlawfully in the United States who are not identified  
as  priorities.” Johnson Prioritization Memorandum at  
5.  Instead,  it  authorizes  the  removal  of  even  non-
priorityaliens if, in the judgment ofan ICE FieldOffice  
Director,  “removing  such  an  alien  would  serve  an  
important  federal  interest,”  a  standard  the  policy  
leaves open-ended. Id.  Accordingly, the policy provides  
for  case-by-case  determinations  about  whether  an  
individual  alien’s  circumstances  warrant  the  
expenditure  of removal  resources,  employing  a  broad  
standard  that  leaves  ample  room  for  the  exercise  of  
individualized  discretion  by  responsible  officials.  For  
these  reasons,  the  proposed  policy  avoids  the  
difficulties  that  might  be  raised  by  a  more  inflexible  
prioritization policy and dispels any concern that DHS  
has eitherundertaken to rewrite the immigration laws  
or abdicated its statutory responsibilities with respect  
to  non-priority aliens.4 

4 In  Crane  v.  Napolitano,  a district  court  recently  concluded in  a  
non-precedential opinion that the INA“mandates the initiation of  
removal proceedings whenever an immigration officer encounters  
an  illegal  alien  who  is  not  ‘clearly and beyond  a doubt  entitled to  
be  admitted.”’ Opinion  and Order Respecting Pl.  App.  for Prelim.  
Inj.  Relief,  No.  3:12-cv-0  13  WL  1744422,  at  *5  (N.D.  3247-O,  20  
Tex.  Apr.  23)  (quoting  8  U.S.C.  §  1225(b)(2)(A)).  The  court  later  
dismissedthe case for lackofjurisdiction. SeeCrane v. Napolitano,  
No.  3:12-cv-0  13 WL 8211660 at *4 (N.D.  Tex.  July 31).  3247-O, 20  ,  
Although  the  opinion  lacks  precedential  value,  we  have  
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II.  

We  turn  next  to  the  permissibility  of  DHS’s  
proposed  deferred  action  programs  for  certain  aliens  
who  are  parents  of  U.S.  citizens,  lawful  permanent  
residents  (“LPRs”),  or  DACA  recipients,  and  who  are  
not  removal  priorities  under  the  proposed  policy  
discussed  above.  We  begin  by  discussing  the  history  
and  current  practice  of  deferred  action.  We  then  
discuss  the  legal  authorities  on  which deferred  action  
relies  and  identify  legal  principles  against  which  the  
proposed  use  of  deferred  action  can  be  evaluated.  
Finally, we turn to ananalysis ofthe proposeddeferred  
action  programs  themselves,  beginning  with  the  
program  for  parents  of  U.S.  citizens  and  LPRs,  and  
concluding  with  the  program  for  parents  of  DACA  
recipients.  

A.  

In  immigration  law,  the  term  “deferred  action”  
refers  to  an  exercise  of  administrative  discretion  in  
which  immigration  officials  temporarily  defer  the  

nevertheless  considered  whether,  as  it  suggests,  the  text  of the  
INAcategorically forecloses the exercise ofenforcementdiscretion  
with  respect  to  aliens  who  have  not  been  formally  admitted.  The  
district  court’s  conclusion  is,  in  our  view,  inconsistent  with  the  
Supreme  Court’s  reading  of the  INA  as  permitting  immigration  
officials  to  exercise  enforcement  discretion  at  any  stage  of  the  
removal  process,  including  when  deciding  whether  to  initiate  
removal  proceedings  against  a particular  alien.  See Arizona,  132  
S. Ct. at2499; Am.-Arab Anti-Discrim. Comm., 525U.S. at483–84.  
It  is  also  difficult  to  square  with  authority  holding  that  the  
presence ofmandatory language in a statute, standingalone, does  
not  necessarily  limit  the  Executive  Branch’s  enforcement  
discretion,  see,  e.g. ,  Chaney,  470 U.S.  at  835;  Inmates  of Attica  
Corr.  Facility v.  Rockefeller,  477 F.2d 375,  381  (2d Cir.  1973).  
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removal  of an  alien  unlawfully  present  in  the  United  
States. Am.-Arab Anti-Discrim. Comm., 525U.S. at484  
(citing 6  Charles  Gordon  et  aw  al.,  Immigration L  and  
Procedure  §  72.0  see  3[2][h]  (1998));  USCIS,  Standard  
Operating  Procedures  for  Handling  Deferred  Action  
Requests  at  USCIS  Field  Offices  at  3  (2012)  (“USCIS  
SOP”);  INS  Operating  Instructions  §  103.1(a)(1)(ii)  
(1977).  It  is  one  ofa  number  of forms  ofdiscretionary  
relief—in addition to such statutory and non-statutory  
measures  as  parole,  temporary  protected  status,  
deferred  enforced  departure,  and  extended  voluntary  
departure—that  immigration  officials  have  used  over  
the  years  to  temporarily  prevent  the  removal  of  
undocumented aliens.5 

5 Parole is available to aliens by statute “for urgent humanitarian  
reasons  or  significant  public  benefit.”  8  U.S.C.  §  1182(d)(5)(A).  
Among other things,  parole gives aliens the ability to adjust their  
status  without  leaving  the  United  States  if  they  are  otherwise  
eligible  for  adjustment  of  status,  see  id.  §  1255(a),  and  may  
eventually qualify them for Federal means-tested benefits, see id.  

§§  1613,  1641(b)(4).  Temporary  protected  status  is  available  to  
nationals  ofdesignated foreign stales  affected by armed conflicts,  
environmental disasters,  and  other  extraordinary conditions.  Id.  

§  1254a.  Deferred  enforced  departure,  which  “has  no  statutory  
basis”  but  rather  is  an  exercise  of “the  President’s  constitutional  
powers  to conduct foreign relations,” may be granted to nationals  
ofappropriate  foreign states.  USCIS,  Adjudicator’s  Field Manual  
§  38.2(a)  (2014).  Extended  voluntary  departure  was  a  remedy  
derived  from  the  voluntary  departure  statute,  which,  before  its  
amendment  in  1996,  permitted  the  Attorney  General  to  make  a  
finding ofremovability ifan alien agreed to voluntarily depart the  
United  States,  without  imposing  a  time  limit  for  the  alien’s  
departure. See 8 U.S.C. §§ 1252(b), 1254(e) (1988 & Supp. II 1990);  
cf.  8  U.S.C.  §  1229c  (current  provision  of  the  INA  providing  
authority to  grant  voluntary departure,  but  limiting such  grants  
to  120 days).  Some  commentators,  however,  suggested  that  
extended voluntary departure was in fact a form of“discretionary  
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The practice ofgranting deferred action dates back  
several  decades.  For  many  years  after  the  INA  was  
enacted, INSexercisedprosecutorialdiscretiontogrant  
“non-priority”status to removablealienswhopresented  
“appealing  humanitarian  factors.”  Letter  for  Leon  
Wildes, fromE. A. Loughran, Associate Commissioner,  
INS at 2 (July 16, 1973) (defining a “non-priority case”  
as  “one  in  which  the  Service  in  the  exercise  of  
discretion  determines  that  adverse  action  would  be  
unconscionable  because  of  appealing  humanitarian  
factors”);  see  INS  Operating  Instructions  
§  103.1(a)(1)(ii)  (1962).  This  form  of  administrative  
discretionwas latertermed“deferredaction.”Am.-Arab  
Anti-Discrim.  Comm.,  525  U.S.  at  484;  see  INS  
Operating  Instructions  §  10  (1977)  3.1(a)(1)(ii)  

relief formulated  administratively  under  the  Attorney  General’s  
generalauthorityforenforcingimmigration law.”SharonStephan,  
Cong. ResearchServ., 85-599EPW,ExtendedVoluntaryDeparture  

and OtherGrants ofBlanket Relieffrom Deportation at 1 (Feb. 23,  
1985).  It  appears  that extended  voluntary departure  is  no  longer  
used following  enactment  ,of the  Immigration  Act  of 1990 which  
established  the  temporary  protected  status  program.  See  U.S.  

Citizenship and Immigration Services Fee Schedule,  75 Fed.  Reg.  
33446,  33457  (June  11,  20 )  (proposed  rule)  (noting  that  “since  10  
1990 neither  the  Attorney  General  nor  the  Secretary  have  
designated  a  class  of  aliens  for  nationality-based  ‘extended  
voluntary departure,’ and there no longer are aliens in the United  
States  benefitting  from  such  a  designation,”  but  noting  that  
deferred enforced departure is still used); H.  R.  Rep.  No.  102-123,  
at  2  (1991)  (indicating  that  in  establishing  temporary  protected  
status,  Congress  was  “codif[ying]  and  supersed[ing]”  extended  
voluntary  departure).  See  generally  Andorra  Bruno  et  al.,  Cong.  
Research  Serv.,  Analysis  of June  15,  2012  DHS  Memorandum,  
Exercising  Prosecutorial  Discretion  with  Respect  to  Individuals  
Who  Came  to  the  United  States  as  Children  at  5–10 (July  13,  
2012) (“CRS Immigration Report”).  

Document  ID:  0.7.22708.6742-000001  

https://andOtherGrantsofBlanketRelieffromDeportationat1(Feb.23


2844 Prod 1 0210

 


    

      


      

 


      

     


       

       

      
       


        

     


     

        


         

        


    

       


      

       


      

        


        

          


       

         


     

      


      

      

        


      

        


  

App.  156  

(instructing  immigration  officers  to  recommend  
deferred  action  whenever  “adverse  action  would  be  
unconscionable  because  of the  existence  of appealing  
humanitarian factors”).  

Although  the  practice  of granting  deferred  action  
“developedwithoutexpress statutoryauthorization,” it  
has  become  a  regular  feature  of  the  immigration  
removal  system  that  has  been  acknowledged  by  both  
Congress  and  the  Supreme  Court.  Am.-Arab  Anti-
Discrim.  Comm.,  525  U.S.  at  484  (internal  quotation  
marks  omitted);  see  id.  at  485  (noting  that  a  
congressional  enactment  limiting  judicial  review  of  
decisions “to commence proceedings,  adjudicate cases,  
or execute removal orders against any alien under [the  
INA]” in 8 U.S.C.  §  1252(g)  “seems  clearly designed to  
give some measure ofprotection to ‘no deferred action’  
decisions  and  similar  discretionary  determinations”);  
see  also,  e.g. ,  8  U.S.C.  §  1154(a)(1)(D)(i)(II),  (IV)  
(providing  that  certain  individuals  are  “eligible  for  
deferred action”).  Deferred action “does not confer any  
immigration  status”—i.e.,  it  does  not  establish  any  
enforceable legal rightto remain intheUnitedStates—  
and  it  may  be  revoked  by  immigration  authorities  at  
their discretion. USCIS SOP at 3, 7. Assuming it is not  
revoked,  however,  it  represents  DHS’s  decision  not  to  
seek the  alien’s  removal for a specified period  of time.  

Underlongstandingregulationsandpolicyguidance  
promulgated  pursuant  to  statutory  authority  in  the  
INA,  deferred  action  recipients  may  receive  two  
additional  benefits.  First,  relying  on  DHS’s  statutory  
authority  to  authorize  certain  aliens  to  work  in  the  
United  States,  DHS  regulations  permit  recipients  of  
deferred action to apply for work authorization ifthey  
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can demonstrate an “economic necessity for 
employment.” 8 C.F.R. § 274a.12(c)(14); see 8 U.S.C. 
§ 1324a(h)(3) (defining an “unauthorized alien” not 
entitled to work in the United States as an alien who is 
neither an LPR nor “authorized to be . . . employed by 
[the INA] or by the Attorney General [now the 
Secretary of Homeland Security]”). Second, DHS has 
promulgated regulations and issued policy guidance 
providing that aliens who receive deferred action will 
temporarily cease accruing “unlawful presence” for 
purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and 
(a)(9)(C)(i)(I). 8 C.F.R. § 214.14(d)(3); 28 C.F.R. 
§ 11 0.35(b)(2); Memorandum for Field Leadership, 
from Donald Neufeld, Acting Associate Director, 
Domestic Operations Directorate, USCIS, Re: 
Consolidation of Guidance Concerning Unlawful 
Presence for Purposes of Sections 212(a)(9)(B)(i) and 
212(a)(9)(C)(i)(I) ofthe Actat 42 (May6, 2 09) (“USCIS 
Consolidation of Guidance”) (noting that “[a]ccrual of 
unlawful presence stops on the date analien is granted 
deferred action”); see 8 U.S.C. § 1182(a)(9)(B)(ii) 
(providing that an alien is “unlawfully present” if, 
amongother things, he “is present in the UnitedStates 
after the expiration ofthe period ofstay authorized by 
the Attorney General”).6 

6 Section 1182(a)(9)(B)(i) imposes three- and ten-year bars on the 
admission of aliens (other than aliens admitted to permanent 
residence) who departed or were removed from the United States 
after periods of unlawful presence of between 180 days and one 
year, or one year or more. Section 1182(a)(9)(C)(i)(1) imposes an 
indefinite bar on the admission of any alien who, without being 
admitted, enters or attempts to reenter the United States after 
previouslyhavingbeenunlawfullypresent in theUnitedStates for 
an aggregate period ofmore than one year. 
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Immigration  officials  today  continue  to  grant  
deferred  action  in  individual  cases  for  humanitarian  
and  other  purposes,  a  practice  we  will  refer  to  as  “ad  
hoc deferred action.” Recent USCIS guidance provides  
that personnel may recommend ad hoc deferred action  
ifthey “encounter cases during [their]  normal course of  
business  that  they  feel  warrant  deferred  action.”  
USCIS  SOP  at  4.  An  alien  may  also  apply  for  ad  hoc  
deferredactionbysubmittingasigned, written request  
to USCIS  containing “[a]n explanation as to why he or  
she  is  seeking deferred  action”  along  with  supporting  
documentation, proofofidentity, and other records. Id.  
at 3.  

For  decades,  INS  and  later  DHS  have  also  
implemented  broader  programs  that  make  
discretionary  relief  from  removal  available  for  
particular  classes  of aliens.  In  many  instances,  these  
agencies  have  made  such broad-based  reliefavailable  
through the use ofparole,  temporary protected status,  
deferred  enforced  departure,  or  extended  voluntary  
departure.  For  example,  from  1956  to  1972,  INS  
implemented  an  extended  voluntary  departure  
program  for  physically  present  aliens  who  were  
beneficiaries  of  approved  visa  petitions—known  as  
“ThirdPreference” visapetitions—relatingto aspecific  
class  of  visas  for  Eastern  Hemisphere  natives.  See  
United States ex rel.  Parco v.  Morris,  426 F.  Supp. 976,  
979–80 (E.D.  Pa.  1977).  Similarly,  for  several  years  
beginning  in  1978,  INS  granted  extended  voluntary  
departure  to  nurses  who  were  eligible  for  H-1  visas.  
Voluntary Departure for Out-of-Status Nonimmigrant  
H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 19, 1978). In  
addition,  in  more  than  two  dozen  instances  dating  to  
1956,  INS  and  later  DHS  granted  parole,  temporary  
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protected status, deferred enforced departure, or 
extended voluntary departure to large numbers of 
nationals of designated foreign states. See, e.g. , CRS 
Immigration Report at 20–23; Cong. Research Serv., 
ED206779, Review of U.S. Refugee Resettlement 
Programs and Policies at 9, 12–14 (1980  ,). And in 1990  
INS implemented a “Family Fairness” program that 
authorizedgrantingextendedvoluntarydepartureand 
workauthorizationto theestimated1.5millionspouses 
and children of aliens who had been granted legal 
status under the Immigration Reform and Control Act 
of 1986, Pub. L. No. 99–60  Stat. 3359 (“IRCA”).3, 1 0  
See Memorandum for Regional Commissioners, INS, 
from Gene McNary, Commissioner, INS, Re: Family 
Fairness: Guidelines for Voluntary Departure under 8 
CFR 242.5 for the Ineligible Spouses and Children of 
L  ) (“Family Fairnessegalized Aliens (Feb. 2, 1990  
Memorandum”); see also CRS Immigration Report at 
10. 

On at least five occasions since the late 1990s, INS 
and later DHS have also made discretionary relief 
available to certain classes ofaliens through the use of 
deferred action: 

1. Deferred Action for Battered Aliens Under the 
Violence Against Women Act. INS established a class-
based deferred action program in 1997 for the benefit 
of self-petitioners under the Violence Against Women 
Act of1994 (“VAWA”), Pub. L. No. 10  83-322, tit. IV, 10  
Stat. 1796, 1902. VAWAauthorized certain aliens who 
have been abused by U.S. citizen or LPR spouses or 
parents to self-petition for lawful immigration status, 
withouthavingto relyontheirabusive familymembers 
to petition on . 70  astheir behalf Id. § 40 1(a) (codified 
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amendedat 8 U.S.C. § 1154(a)(1)(A)(iii)–(iv), (vii)). The 
INS program required immigration officers who 
approvedaVAWAself-petition to assess, “onacase-by-
case basis, whether to place the alien indeferredaction 
status” while the alien waited for a visa to become 
available. Memorandum for Regional Directors et al., 
INS, from Paul W. Virtue, Acting Executive Associate 
Commissioner, INS, Re: Supplemental Guidance on 
Battered Alien Self-Petitioning Process and Related 
Issues at 3 (May 6, 1997). INS noted that “[b]y their 
nature, VAWA cases generally possess factors that 
warrant consideration for deferred action.” Id. But 
because “[i]n an unusual case, there may be factors 
present that would militate against deferred action,” 
theagencyinstructedofficers thatrequests fordeferred 
action should still “receive individual scrutiny.” Id. In 
2 0, INS reported to Congress that, because of this 
program, no approved VAWA self-petitioner had been 
removed from the country. See Battered Women 
Immigrant Protection Act: Hearings on H.R. 3083 
Before the Subcomm. on Immigration andClaims ofthe 
H. Comm. on the Judiciary, 10  ,6thCong. at 43 (July 20  
2 0  83 Hearings”).) (“H.R. 30  

2. Deferred Action for T and U Visa Applicants. 
Several years later, INS instituted a similar deferred 
action programforapplicants fornonimmigrant status 
or visas made available under the Victims of 
Trafficking and Violence Protection Act of 2 0  
(“VTVPA”), Pub. L. No. 106-386, 114 Stat. 1464. That 
Act created twonewnonimmigrant classifications: a “T 
visa” available to victims of human trafficking and 
their family members, and a “U visa” for victims of 
certain other crimes and their family members. Id. 
§§ 107(e), 1513(b)(3) (codified at 8 U.S.C. 
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§ 110  1, INS issued a1(a)(15)(T)(i), (U)(i)). In 2 0  
memorandum directing immigration officers to locate 
“possible victims in the above categories,” and to use 
“[e]xisting authority and mechanisms such as parole, 
deferred action, and stays ofremoval” to prevent those 
victims’ removal “until they have had the opportunity 
to avail themselves of the provisions of the VTVPA.” 
Memorandum for Michael A. Pearson, Executive 
AssociateCommissioner, INS, fromMichaelD. Cronin, 
Acting Executive Associate Commissioner, INS, Re: 
Victims of Trafficking and Violence Protection Act of 
2000 (VTVPA) Policy Memorandum #2—“T” and “U” 
Nonimmigrant Visas at 2 (Aug. 30 2 0  In, 1). 
subsequent memoranda, INS instructed officers to 
make “deferred action assessment[s]” for “all [T visa] 
applicantswhoseapplicationshavebeendeterminedto 
be bona fide,” Memorandum for Johnny N. Williams, 
Executive Associate Commissioner, INS, from Stuart 
Anderson, ExecutiveAssociateCommissioner, INS, Re: 
Deferred Action forAliens with Bona Fide Applications 
for TNonimmigrant Status at 1 (May 8, 2 02), as well 
as for all U visa applicants “determined to have 
submitted prima facie evidence of [their] eligibility,” 
Memorandum for the Director, Vermont Service 
Center, INS, from William R. Yates, USCIS, Re: 
Centralization of Interim Relief for U Nonimmigrant 
Status Applicants at 5 (Oct. 8, 2 0  2 and2 03). In 2 0  7, 
INS and DHS promulgated regulations embodying 
these policies. See 8 C.F.R. § 214.11(k)(1), (k)(4), (m)(2) 
(promulgated by New Classification for Victims of 
Severe Forms ofTrafficking in Persons; Eligibility for 
“T”Nonimmigrant Status, 67 Fed. Reg. 4784, 48 0 1–0  
(Jan. 31, 2 02)) (providing that any T visa applicant 
who presents “prima facie evidence” of his eligibility 
should have his removal “automatically stay[ed]” and 
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that applicants placed on a waiting list for visas “shall 
maintain [their] current means to prevent removal 
(deferred action, parole, or stay of removal)”); id. 
§ 214.14(d)(2) (promulgated by New Classification for 
Victims of Criminal Activity; Eligibility for “U” 
Nonimmigrant Status, 72 Fed. Reg. 530  3914, 530  
(Sept. 17, 2 0  or7)) (“USCIS will grant deferred action 
parole to U-1 petitioners and qualifying family 
members while the U-1 petitioners are on the waiting 
list” for visas.). 

3. Deferred Action for Foreign Students Affected by 
Hurricane Katrina. As a consequence of the 
devastation caused by Hurricane Katrina in 2 05, 
several thousand foreign students became temporarily 
unable to satisfy the requirements for maintaining 
their lawful status as F-1 nonimmigrant students, 
which include “pursuit of a ‘full course of study.’” 
USCIS, Interim Relief for Certain Foreign Academic 
Students Adversely Affected by Hurricane Katrina: 
Frequently Asked Questions (FAQ) at 1 (Nov. 25, 2 05) 
(quoting 8 C.F.R. § 214.2(f)(6)), available at 
http//www.uscis.gov/sites/default/files/USCIS/Human 
itarian/Special%20  Special%20Situations/Previous%20  
Situations%20  Topic/faq-interim-student-reliefBy%20  -
hurricane-katrina.pdf(lastvisitedNov. 19, 2014). DHS 
announced that it would grant deferred action to these 
students “based on the fact that [their] failure to 
maintain status is directly due to Hurricane Katrina.” 
Id. at 7. To apply for deferred action under this 
program, students were required to send a letter 
substantiating their need for deferred action, along 
with an application for work authorization. Press 
Release, USCIS, USCIS Announces Interim Relieffor 
Foreign Students Adversely Impacted by Hurricane 
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Katrinaat1–2 (Nov. 25, 2 05), available athttp://www. 
uscis.gov/sites/default/files/files/pressrelease/F1 
Student_ 5_PR.pdf(last visitedNov. 19, 2011_25_0  14). 
USCIS explainedthat suchrequests fordeferredaction 
would be “decided on a case-by-case basis” and that it 
couldnot “provide anyassurance that all such requests 
will be granted.” Id. at 1. 

4. Deferred Action for Widows and Widowers of 
U.S. Citizens. In 2 09, DHS implemented a deferred 
action program for certain widows and widowers of 
U.S. citizens. USCIS explained that “no avenue of 
immigration reliefexists for the surviving spouse ofa 
deceased U.S. citizen if the surviving spouse and the 
U.S. citizen were married less than 2 years at the time 
of the citizen’s death” and USCIS had not yet 
adjudicated a visa petition on the spouse’s behalf. 
Memorandum for Field Leadership, USCIS, from 
DonaldNeufeld, ActingAssociate Director, USCIS, Re: 
Guidance Regarding Surviving Spouses of Deceased 
U.S. Citizens and Their Children 1 (Sept. 4, 2 0at 9). 
“In order to address humanitarian concerns arising 
fromcases involvingsurvivingspouses ofU.S. citizens,” 
USCIS issued guidance permitting covered surviving 
spouses and“theirqualifyingchildrenwhoare residing 
in the UnitedStates” to applyfordeferred action. Id. at 
2, 6. USCIS clarified that such relief would not be 
automatic, but rather would be unavailable in the 
presence of, for example, “serious adverse factors, such 
as national security concerns, significant immigration 
fraud, commission of other crimes, or public safety 
reasons.” Id. at 6.7 

7 Several months after the deferred action program was 
announced, Congress eliminated the requirement that an alien be 
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5. Deferred Action for Childhood Arrivals. 
Announced by DHS in 2012, DACA makes deferred 
action available to “certain young people who were 
brought to this countryas children” and therefore “[a]s 
a general matter . . . lacked the intent to violate the 
law.” Memorandum for David Aguilar, Acting 
Commissioner, CBP, et al., from Janet Napolitano, 
Secretary,DHS,Re:ExercisingProsecutorialDiscretion 
with Respect to Individuals Who Came to the United 
States as at 1 (June 15, 20Children 12) (“Napolitano 
Memorandum”). An alien is eligible for DACA if she 
was under the age of 31 when the program began; 
arrived in the United States before the age of 16; 
continuously resided in the United States for at least 5 
years immediately preceding June 15, 2012; was 
physically present on 12; satisfies certainJune 15, 20  
educational or military service requirements; and 
neither has a serious criminal history nor “poses a 
threat to national security or public safety.” See id. 
DHS evaluates applicants’ eligibility for DACA on a 
case-by-case basis. See id. at 2; USCIS, DeferredAction 
for Childhood Arrivals (DACA) Toolkit: Resources for 
Community Partners at 11 (“DACA Toolkit”). 

married to a U.S. citizen “for at least 2 years at the time of the 
citizen’s death” to retain his or her eligibility for lawful 
immigration status. Department of Homeland Security 
Appropriations Act, 20 ,10 Pub. L. No. 111-83, § 568(c), 123 Stat. 
2142, 2186 (2 09). Concluding that this legislation rendered its 
surviving spouse guidance “obsolete,” users withdrew its earlier 
guidance and treated all pending applications for deferred action 
as visa petitions. See Memorandum for Executive Leadership, 
USCIS, from Donald Neufeld, Acting Associate Director, USCIS, 
et al., Re: Additional Guidance Regarding Surviving Spouses of 

Deceased U.S. Citizens and Their Children (REVISED) at 3, 10  
(Dec. 2, 2 09). 
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SuccessfulDACAapplicants receive deferredactionfor  
a  period  of two  years,  subject  to  renewal.  See  DACA  
Toolkit  at  11.  DHS  has  stated  that  grants  of deferred  
action underDACAmaybe terminated at any time, id.  
at  16,  and  “confer[]  no  substantive  right,  immigration  
status  or  pathway  to  citizenship,”  Napolitano  
Memorandum  at 3.8 

Congress  has  long  been  aware  of  the  practice  of  
granting  deferred  action,  including  in  its  categorical  
variety,  and  of its  salient  features;  and  it  has  never  
acted  to  disapprove  or  limit  the  practice.9 On  the  

8 Before  DACA  was  announced,  our  Office  was  consulted  about  
whether suchaprogramwouldbe legallypermissible. Aswe orally  
advised,  our preliminary view  was  that such a program would be  
permissible, providedthat immigrationofficials retaineddiscretion  
to evaluate each application on an individualized basis.  We noted  
that immigrationofficials typicallyconsiderfactors suchas having  
been  brought  to  the  United  States  as  a  child  in  exercising  their  
discretion  to  grant  deferred  action  in  individual  cases.  We  
explained, however, that extending deferred action to individuals  
who  satisfied  these  and  other  specified  criteria  on  a  class-wide  
basis  would  raise  distinct  questions  not  implicated  by  ad  hoc  
grants ofdeferred action. We advised that it was critical that, like  
past policies that made deferredaction available to certain classes  
of  aliens,  the  DACA  program  require  immigration  officials  to  
evaluate  each  application  for  deferred  action  on  a  case-by-case  
basis,  rather  than  granting  deferred  action  automatically  to  all  
applicants who satisfied the threshold eligibility criteria.  We also  
noted  that,  although  the  proposed  program  was  predicated  on  
humanitarian  concerns  that  appeared  less  particularized  and  
acute  than  those  underlying  certain  prior  class-wide  deferred  
action programs, the concerns animatingDACAwere nonetheless  
consistentwith the types ofconcerns thathave customarilyguided  
the  exercise  of immigration  enforcement discretion.  

9 Congress has considered legislation that would limit the practice  
of  granting  deferred  action,  but  it  has  never  enacted  such  a  
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contrary, it has enacted several pieces of legislation 
thathave eitherassumedthatdeferredactionwouldbe 
available in certain circumstances, or expressly 
directed that deferred action be extended to certain 
categories of aliens. For example, as Congress was 
consideringVAWAreauthorization legislation in2 0, 
INS officials testified before Congress about their 
deferred action program for VAWA self-petitioners, 
explainingthat“[a]pproved[VAWA] self-petitionersare 
placed in deferred action status,” such that “[n]o 
battered alien who has filed a[n approved] selfpetition 
. . . has been deported.” H.R. 3083 Hearings at 43. 
Congress respondedbynotonlyacknowledgingbutalso 
expanding the deferred action program in the 2 0  
VAWA reauthorization legislation, providing that 
childrenwho couldno longerself-petitionunderVAWA 
because theywere over the age of21 wouldnonetheless 
be “eligible fordeferredactionandworkauthorization.” 
Victims of Trafficking and Violence Protection Act of 

measure. In 20  was11, a bill introduced in both the House and the 
Senate thatwouldhave temporarilysuspendedDHS’s authorityto 
grant deferred action except in narrow circumstances. See H.R. 
2497, 112th Cong. (20  , 112th Cong. (2011); S. 1380  11). Neither 
chamber, however, voted on the bill. This year, the House passed 
a bill that purported to bar any funding for DACA or other class-
wide deferredactionprograms, H.R. 5272, 113thCong. (2014), but 
the Senate has not considered the legislation. Because the 
Supreme Court has instructed that unenacted legislation is an 
unreliable indicator of legislative intent, see ion Broad.Red L  Co. 

v. FCC, 395 U.S. 367, 381 n.11 (1969), we do not draw any 
inference regarding congressional policy from these unenacted 
bills. 
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2 0 Pub. L. No. 10  3(d)(2), 114 Stat. 1464,, 6-386, § 150  
1522 (codified at 8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV)).10  

Congress demonstrated a similar awareness of 
INS’s (and later DHS’s) deferred action program for 
bona fide T and U visa applicants. As discussed above, 
that program made deferred action available to nearly 
all individuals who could make a prima facie showing 
of eligibility for a T or U visa. In 2 08 legislation, 
Congress authorized DHS to “grant . . . an 
administrative stay ofa final order ofremoval” to any 
such individual. William Wilberforce Trafficking 
VictimsProtectionReauthorizationActof2 08, Pub. L. 
No. 110-457, § 204, 122 Stat. 50  6044, 50  (codified at 8 
U.S.C. § 1227(d)(1)). Congress further clarified that 
“[t]he denial ofa request for an administrative stay of 
removal under this subsection shall not preclude the 
alien from applying for . . . deferred action.” Id. It also 
directed DHS to compile a report detailing, among 
other things, how long DHS’s “specially trained 
[VAWA] Unit at the [USCIS] Vermont Service Center” 
took to adjudicate victim-based immigration 
applications for “deferred action,” along with “steps 
taken to improve in this area.” Id. § 238. 

10  Five years later, in the Violence Against Women and 
Department of Justice Reauthorization Act of 2 05, Pub. L. No. 
10  , Congress specified that, “[u]pon the9-162, 119 Stat. 2960  
approval ofa petition as a VAWA self-petitioner, the alien . . . is 
eligible for work authorization.” Id. § 814(b) (codified at 8 U.S.C. 
§ 1154(a)(1)(K)). One of the Act’s sponsors explained that while 
this provision was intended to “give[] DHS statutory authority to 
grant workauthorization . . . without having to rely upon deferred 
action . . . [t]he current practice of granting deferred action to 
approved VAWAself-petitioners should continue.” 151 Cong. Rec. 
29334 (2 05) (statement ofRep. Conyers). 
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Representative Berman, the bill’s sponsor, explained 
that theVermontServiceCentershould “strive to issue 
work authorization and deferred action” to 
“[i]mmigrant victims of domestic violence, sexual 
assault and other violence crimes . . . in most instances 
within 60 days offiling.” 154 Cong. Rec. 2460  8).3 (2 0  

In addition, in other enactments, Congress has 
specified that certain classes of individuals should be 
made “eligible for deferred action.” These classes 
include certain immediate family members of LPRs 
whowerekilledonSeptember11, 2 01, USAPATRIOT 
Act of2 0  7-56, § 423(b), 115 Stat. 272,1, Pub. L. No. 10  
361, and certain immediate family members ofcertain 
U.S. citizens killed in combat, National Defense 
Authorization Act for Fiscal Year 2 04, Pub. L. No. 
10  3(c)–(d), 117 Stat. 1392, 1694. In the8-136, § 170  
same legislation, Congress made these individuals 
eligible to obtain lawful status as “family-sponsored 
immigrant[s]” or “immediate relative[s]” of U.S. 
citizens. Pub. L. No. 107-56, § 423(b), 115 Stat. 272, 
361; Pub. L. No. 10  3(c)(1)(A), 117 Stat.8-136, § 170  
1392, 1694; see generally Scialabba v. Cuellar de 
Osorio, 134 S. Ct. 2191, 2197 (2014) (plurality opinion) 
(explaining which aliens typically qualify as family-
sponsored immigrants or immediate relatives). 

Finally, Congress acknowledged the practice of 
granting deferred action in the REAL ID Act of 2 05, 
Pub. L. No. 10  2 (codified9-13, div. B, 119 Stat. 231, 30  
at 49 U.S.C. § 30 1 note), which makes a state-issued30  
driver’s license or identification card acceptable for 
federal purposes only ifthe state verifies, among other 
things, that the card’s recipient has “[e]vidence of 
[l]awful [s]tatus.” Congress specified that, for this 
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App.  169  

purpose,  acceptable evidence  of lawful status  includes  
proof  of,  among  other  things,  citizenship,  lawful  
permanent  or  temporary  residence,  or  “approved  
deferred action  status.” Id.  §  202(c)(2)(B)(viii).  

B.  

The  practice  of granting  deferred  action,  like  the  
practice ofsettingenforcementpriorities, is anexercise  
ofenforcement discretion rooted in DHS’s authority to  
enforce the immigration laws and the President’s duty  
to  take care that the  laws  are faithfully executed.  It is  
one  of  several  mechanisms  by  which  immigration  
officials,  against  a  backdrop  of  limited  enforcement  
resources,  exercise  their  “broad  discretion”  to  
administertheremovalsystem—and,more specifically,  
their discretion  to  determine  whether “it makes  sense  
to  pursue  removal”  in  particular  circumstances.  
Arizona,  132  S.  Ct.  at 2499.  

Deferred  action,  however,  differs  in  at  least  three  
respects  from more  familiar and widespread exercises  
of enforcement  discretion.  First,  unlike  (for  example)  
the paradigmatic exercise ofprosecutorial discretion in  
a  criminal  case,  the  conferral  of deferred  action  does  
not represent a decision not to prosecute an individual  
for  past  unlawful  conduct;  it  instead  represents  a  
decision  to  openly  tolerate  an  undocumented  alien’s  
continued  presence  in  the  United  States  for  a  fixed  
period (subject to revocationat theagency’s discretion).  
Second,  unlike  most  exercises  of  enforcement  
discretion,  deferred  action  carries  with  it  benefits  in  
addition  to  non-enforcement  itself;  specifically,  the  
ability  to  seek  employment  authorization  and  
suspension  of  unlawful  presence  for  purposes  of  8  
U.S.C. § 1182(a)(9)(B)(i) and(a)(9)(C)(i)(I). Third, class-
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App.  170  

based  deferred  action  programs,  like  those  for  VAWA  
recipients  and  victims  of  Hurricane  Katrina,  do  not  
merelyenable individual immigrationofficials to select  
deserving  beneficiaries  from  among  those  aliens  who  
have  been  identified  or  apprehended  for  possible  
removal—as  is  the  case  with  ad hoc  deferred  action—  
butratherset forthcertain thresholdeligibilitycriteria  
andthen invite individualswho satisfythese criteria to  
apply for deferred action  status.  

While  these  features  of  deferred  action  are  
somewhat  unusual  among  exercises  of  enforcement  
discretion, the differences between deferred action and  
other  exercises  of  enforcement  discretion  are  less  
significant  than  they  might  initially appear.  The  first  
feature—the tolerationofanalien’s continuedunlawful  
presence—is  an  inevitable  element  of  almost  any  
exercise ofdiscretion in immigration enforcement. Any  
decision  not  to  remove  an  unlawfully  present  alien—  
even  through  an  exercise  of  routine  enforcement  
discretion—necessarily  carries  with  it  a  tacit  
acknowledgment  that  the  alien  will  continue  to  be  
present  in  the  United  States  without  legal  status.  
Deferred  action  arguably  goes  beyond  such  tacit  
acknowledgment  by  expressly  communicating  to  the  
alien thathis orherunlawfulpresencewill be tolerated  
foraprescribed period oftime. This difference is not, in  
our  view,  insignificant.  But  neither  does  it  
fundamentally  transform  deferred  action  into  
something  other  than  an  exercise  of  enforcement  
discretion: Aswehavepreviouslynoted, deferredaction  
confers no lawful immigration status, provides no path  
to  lawful  permanent  residence  or  citizenship,  and  is  
revocable  at any time  in the  agency’s  discretion.  
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App.  171  

With  respect  to  the  second  feature,  the  additional  
benefits  deferred  action  confers—the  ability  to  apply  
for  work  authorization  and  the  tolling  of  unlawful  
presence—do  not  depend  on  background  principles  of  
agency  discretion  under  DHS’s  general  immigration  
authorities  or  the  Take  Care  Clause  at  all,  but  rather  
depend  on  independent  and  more  specific  statutory  
authority  rooted  in  the  text  of  the  INA.  The  first  of  
those  authorities,  DHS’s  power  to  prescribe  which  
aliens  are  authorized  to  work in  the  United States,  is  
grounded  in  8  U.S.C.  §  1324a(h)(3),  which  defines  an  
“unauthorized alien” not entitled to work in the United  
States  as  an  alien  who  is  neither  an  LPR  nor  
“authorized  to  be  .  .  .  employed by [the  INA]  or by the  
Attorney  General  [now  the  Secretary  of  Homeland  
Security].”  This  statutory  provision  has  long  been  
understood to recognize the authority ofthe Secretary  
(and  the  Attorney  General  before  him)  to  grant  work  
authorization  to  particular  classes  of  aliens.  See  8  
C.F.R.  § 274a.12;  see also Perales v.  Casillas, 903 F.2d  
10  48–50  ) (describingthe authority  43, 10  (5thCir. 1990  
recognized by section  1324a(h)(3)  as  “permissive”  and  
largely “unfettered”).11  Although the  INA requires  the  

11  Section 1324a(h)(3) was enacted in 1986 as part ofIRCA.  Before  
then, the INAcontainednoprovisions comprehensivelyaddressing  
the employment ofaliens  or expressly delegating the authority to  
regulate the employment ofaliens to a responsible federal agency.  
INS  assumed  the  authority  to  prescribe  the  classes  of  aliens  
authorized  to  work  in  the  United  States  under  its  general  
responsibility  to  administer  the  immigration  laws.  In  1981,  INS  
promulgated  regulations  codifying  its  existing  procedures  and  
criteria for granting employment authorization.  See Employment  

Authorization  to Aliens in the  United States,  79,  46  Fed.  Reg.  250  
250 –81  (May  5,  1981)  (citing  8  U.S.C.  §  110  80  3(a)).  Those  
regulations  permitted  certain  categories  of  aliens  who  lacked  
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App. 172 

Secretary to grant work authorization to particular 
classes of aliens, see, e.g. , 8 U.S.C. § 1158(c)(1)(B) 
(aliensgrantedasylum), itplaces few limitations onthe 
Secretary’s authority to grant work authorization to 

lawful immigration status, includingdeferred action recipients, to 
applyforworkauthorizationundercertaincircumstances. 8C.F.R. 
§ 10  (1982). In IRCA, Congress introduced9.1(b)(7) a 
“comprehensive scheme prohibiting the employment of illegal 
aliens in the United States,” Hoffman Plastic Compounds, Inc. v. 

NLRB, 535 U.S. 137, 147 (2 02), to be enforced primarily through 
criminal and civil penalties on employers who knowingly employ 
an “unauthorized alien.” As relevant here, Congress defined an 
“unauthorizedalien”barredfromemployment intheUnitedStates 
as an alien who “is not . . . either (A) an alien lawfully admitted for 
permanent residence, or (B) authorized to be so employed by this 
chapter or by the Attorney General.” 8 U.S.C. § 1324a(h)(3) 
(emphasis added). Shortly after IRCA was enacted, INS denied a 
petition to rescind its employment authorization regulation, 
rejecting an argument that “the phrase ‘authorized to be so 
employed by this Act or the Attorney General’ does not recognize 
the Attorney General’s authority to grant work authorization 
except to those aliens who have already been granted specific 
authorization by the Act.” Employment Authorization; Classes of 

Aliens Eligible, 52 Fed. Reg. 460  93 (Dec. 4, 1987). Because92, 460  
the same statutory phrase refers both to aliens authorized to be 
employed by the INAand aliens authorized to be employed by the 
Attorney General, INS concluded that the only way to give effect 
to both references is to conclude “that Congress, being fully aware 
oftheAttorneyGeneral’s authoritytopromulgate regulations, and 
approving ofthe manner in which he has exercised that authority 
in this matter, defined ‘unauthorized alien’ in such fashion as to 
exclude aliens who have been authorized employment by the 
Attorney General through the regulatory process, in addition to 
those who are authorized employment by statute.” Id. ; see 
Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 844 
(1986) (stating that “considerable weight must be accorded” an 
agency’s “contemporaneous interpretation of the statute it is 
entrusted to administer”). 
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App.  173  

otherclasses ofaliens. Further, andnotably, additional  
provisions  of the  INA  expressly  contemplate  that  the  
Secretary  may  grant  work  authorization  to  aliens  
lackinglawful immigrationstatus—eventhosewhoare  
in  active  removal  proceedings  or,  in  certain  
circumstances,  those  who  have  already  received  final  
orders  ofremoval.  See id.  §  1226(a)(3) (permitting the  
Secretary to grant work authorization to an otherwise  
work-eligible alienwhohas beenarrestedanddetained  
pending  a  decision  whether  to  remove  the  alien  from  
the  United  States);  id.  §  1231(a)(7)  (permitting  the  
Secretaryundercertainnarrowcircumstances to grant  
work  authorization  to  aliens  who  have  received  final  
orders  of removal).  Consistent  with  these  provisions,  
the  Secretary  has  long  permitted  certain  additional  
classes ofaliens who lack lawful immigration status to  
applyforworkauthorization, includingdeferredaction  
recipients who can demonstrate an economic necessity  
for employment.  See 8 C.F.R.  § 274a.12(c)(14);  see also  
id.  §  274a.12(c)(8)  (applicants  for  asylum),  (c)(10)  
(applicants  for cancellation ofremoval);  supra note  11  
(discussing 1981  regulations).  

The Secretary’s authority to suspend the accrual of  
unlawful  presence  of  deferred  action  recipients  is  
similarly grounded in the INA.  The relevant statutory  
provision  treats  an  alien  as  “unlawfully  present”  for  
purposes of8U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I)  
if  he  “is  present  in  the  United  States  after  the  
expiration  of  the  period  of  stay  authorized  by  the  
Attorney  General.”  8  U.S.C.  §  1182(a)(9)(B)(ii).  That  
language contemplates that the AttorneyGeneral (and  
now  the  Secretary)  may  authorize  an  alien  to  stay  in  
the United States without accruing unlawful presence  
under  section  1182(a)(9)(B)(i)  or  section  
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App. 174 

1182(a)(9)(C)(i). And DHS regulations and policy 
guidance interpret a “period ofstay authorized by the 
Attorney General” to include periods during which an 
alien has been granted deferred action. See 8 C.F.R. 
§ 214.14(d)(3); 28 C.F.R. § 11 0.35(b)(2); USCIS 
Consolidation ofGuidance at 42. 

The final unusual feature of deferred action 
programs is particular to class-based programs. The 
breadthofsuchprograms, in combinationwiththe first 
two features of deferred action, may raise particular 
concerns about whether immigration officials have 
undertaken to substantively change the statutory 
removal system rather than simply adapting its 
applicationto individual circumstances. But the salient 
feature ofclass-based programs—the establishment of 
an affirmative application process with threshold 
eligibility criteria—does not in and of itself cross the 
line between executing the law and rewriting it. 
Although every class-wide deferred action program 
that has been implemented to date has established 
certain threshold eligibility criteria, each program has 
also left room for case-by-case determinations, giving 
immigration officials discretion to deny applications 
even ifthe applicant fulfills all ofthe program criteria. 
See supra pp. 15–18. Like the establishment of 
enforcement priorities discussed in Part I, the 
establishment ofthreshold eligibility criteria can serve 
to avoid arbitrary enforcement decisions by individual 
officers, thereby furthering the goal of ensuring 
consistency across a large agency. The guarantee of 
individualized, case-by-case review helps avoid 
potential concerns that, in establishing such eligibility 
criteria, the Executive is attempting to rewrite the law 
by defining new categories of aliens who are 
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App.  175  

automaticallyentitled to particular immigrationrelief.  
See Crowley Caribbean Transp. , 37 F.3d at 676–77; see  
also  Chaney,  470 U.S.  at  833  n.4.  Furthermore,  while  
permitting potentially eligible  individuals  to  apply for  
an  exercise  ofenforcement discretion  is  not  especially  
common,  many  law  enforcement  agencies  have  
developed programs  that  invite  violators  of the  law  to  
identify themselves  to  the  authorities  in  exchange  for  
leniency.12  Much  as  is  the  case  with  those  programs,  
inviting eligible  aliens  to  identify themselves  through  
an  application  process  may  serve  the  agency’s  law  
enforcement  interests  by  encouraging  lower-priority  
individuals  to  identify themselves  to  the  agency.  In so  
doing,  the  process  may  enable  the  agency  to  better  
focus  its  scarce  resources  on  higher  enforcement  
priorities.  

12  For example,  since  1978,  the  Department ofJustice’s  Antitrust  
Division  has  implemented  a  “leniency  program”  under  which  a  
corporation  that  reveals  an  antitrust  conspiracy  in  which  it  
participated  may receive  a conditional promise  that  it will  not  be  
prosecuted.  See  Dep’t  of  Justice,  Frequently  Asked  Questions  

Regarding the  Antitrust  L  and Model  Division’s  eniency  Program  
Leniency  Letters  (November  19,  2008),  available  at  

http://www.justice.gov/atr/public/criminal/239583.pdf(lastvisited  
Nov.  19,  20  also  Internal  Revenue  Manual  §  9.5.11.9(2)  14);  see  
(Revised  IRS  Voluntary  Disclosure  Practice),  available  at  

http://www.irs.gov/uac/Revised-IRS-Voluntary-Disclosure-Practice  
(last visitedNov. 19, 2014) (explainingthat a taxpayer’s voluntary  
disclosure  of  misreported  tax  information  “may  result  in  
prosecution  not  being  recommended”);  U.S.  Marshals  Service,  
Fugi t i v e  Safe  Surrende r  FAQs ,  av a i lab l e  a t  
http://www.usmarshals.gov/safesurrender/faqs.html  (last  visited  
Nov. 19, 2014) (stating that fugitives who surrender at designated  
sites  and times  under the  “Fugitive Safe Surrender” program are  
likely to  receive  “favorable  consideration”).  
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App.  176  

Apart  from  the  considerations  just  discussed,  
perhaps  the  clearest  indication  that  these  features  of  
deferred action programs are not per se impermissible  
is  the  fact that  Congress,  aware  ofthese  features,  has  
repeatedly  enacted  legislation  appearing  to  endorse  
such programs.  As  discussed  above,  Congress  has  not  
only  directed  that  certain  classes  of  aliens  be  made  
eligible  for  deferred  action  programs—and  in  at  least  
one  instance,  in  the  case  of  VAWA  beneficiaries,  
directed  the  expansion  of  an  existing  program—but  
also rankedevidenceofapproveddeferredactionstatus  
as evidence of“lawful status” for purposes ofthe REAL  
ID  Act.  These  enactments  strongly suggest that  when  
DHS in the past has decided to grant deferred action to  
an individual or class ofindividuals, it has been acting  
in  a  manner  consistent  with  congressional  policy  
“‘rather than embarking on a frolic ofits own.”’ United  
States v.  Riverside Bayview Homes,  Inc. , 474 U.S.  121,  
139  (1985)  (quoting  Red  L  Broad.  Co.  v.  FCC,ion  395  
U.S. 367, 375 (1969)); cf. id.  at 137–39 (concluding that  
Congress  acquiesced  in  an  agency’s  assertion  of  
regulatory authority by “refus[ing]  . .  . to overrule” the  
agency’s  view  after  it  was  specifically  “brought  to  
Congress’[s]  attention,”  and  further  finding  implicit  
congressional approval in legislation that appeared to  
acknowledge  the  regulatory  authority  in  question);  
Dames  &  Moore  v.  Regan,  453  U.S.  654,  680 (1981)  
(findingthatCongress “implicitlyapprovedthepractice  
of  claim  settlement  by  executive  agreement”  by  
enacting  the  International  Claims  Settlement  Act  of  
1949, which “create[d] aprocedure to implement” those  
very agreements).  

Congress’s  apparent  endorsement  of  certain  
deferredactionprogramsdoes notmean, ofcourse, that  
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App.  177  

a deferred action program can be lawfully extended to  
any group ofaliens, no matter its characteristics or its  
scope,  and  no  matter  the  circumstances  in  which  the  
program is implemented. Because deferred action, like  
the prioritization policy discussed above, is an exercise  
of  enforcement  discretion  rooted  in  the  Secretary’s  
broad  authority  to  enforce  the  immigration  laws  and  
the  President’s  duty  to  take  care  that  the  laws  are  
faithfully  executed,  it  is  subject  to  the  same  four  
general principles  previously discussed.  See supra pp.  
6–7.  Thus,  any  expansion  of  deferred  action  to  new  
classes ofaliensmustbe carefullyscrutinized to ensure  
that  it  reflects  considerations  within  the  agency’s  
expertise,  and  that  it  does  not  seek  to  effectively  
rewrite  the  laws  to  match  the  Executive’s  policy  
preferences, butratheroperates inamannerconsonant  
with congressional policy expressed in the statute.  See  
supra pp. 6–7 (citingYoungstown, 343 U.S. at 637, and  
Nat’l  Ass’n  of  Home  Builders,  551  U.S.  at  658).  
Immigration  officials  cannot  abdicate  their  statutory  
responsibilities  under  the  guise  of  exercising  
enforcement discretion.  See supra p.  7  (citing Chaney,  
470 U.S.  at  833  n.4).  And  any  new  deferred  action  
program  should  leave  room  for  individualized  
evaluation  of whether  a  particular  case  warrants  the  
expenditure  of  resources  for  enforcement.  See  supra  
p.  7  (citing  Glickman,  96  F.3d  at  1123,  and  Crowley  
Caribbean Transp. ,  37  F.3d  at 676–77).  

Furthermore,  because  deferred  action  programs  
depart  in  certain  respects  from  more  familiar  and  
widespread  exercises  of  enforcement  discretion,  
particularly  careful  examination  is  needed  to  ensure  
that  any  proposed  expansion  of  deferred  action  
complies  with  these  general  principles,  so  that  the  
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App.  178  

proposed  program  does  not,  in  effect,  cross  the  line  
between  executing  the  law  and  rewriting  it.  In  
analyzing  whether  the  proposed  programs  cross  this  
line,wewilldrawsubstantialguidance fromCongress’s  
history oflegislation concerningdeferred action. In the  
absence  of express  statutory  guidance,  the  nature  of  
deferred  action  programs  Congress  has  implicitly  
approved  by  statute  helps  to  shed  light  on  Congress’s  
own  understandings  about  the  permissible  uses  of  
deferred action. Those understandings, in turn, help to  
inform  our  consideration  of  whether  the  proposed  
deferred  action  programs  are  “faithful[]”  to  the  
statutory  scheme  Congress  has  enacted.  U.S.  Const.  
art.  II,  §  3.  

C.  

We  now  turn  to  the  specifics  of  DHS’s  proposed  
deferred  action  programs.  DHS  has  proposed  
implementing  a  policy  under  which  an  alien  could  
apply  for,  and  would  be  eligible  to  receive,  deferred  
action  if he  or  she:  (1)  is  not  an  enforcement  priority  
under DHS  policy;  (2)  has  continuously resided in  the  
United  States  since  before  January  1,  20 ;  (3)  is  10  
physicallypresent intheUnitedStates bothwhenDHS  
announces  its  program  and  at  the  time  of application  
for deferred action; (4) has a child who is a U.S.  citizen  
or LPR;  and (5)  presents  “no  other factors  that,  in  the  
exercise  of  discretion,  make[]  the  grant  of  deferred  
action  inappropriate.”  Johnson  Deferred  Action  
Memorandum  at  4.  You  have  also  asked  about  the  
permissibility ofa similar program that would be open  
to  parents  of  children  who  have  received  deferred  
action  under  the  DACA  program.  We  first  address  
DHS’s  proposal  to  implement  a  deferred  action  
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App.  179  

program for the parents ofU.S. citizens and LPRs, and  
then  turn  to  the  permissibility  of  the  program  for  
parents  ofDACA recipients  in  the  next section.  

1.  

We  begin  by  considering  whether  the  proposed  
program  for  the  parents  of  U.S.  citizens  and  LPRs  
reflects  considerations  within  the  agency’s  expertise.  
DHS  has  offered  two  justifications  for  the  proposed  
program  for  the  parents  of  U.S.  citizens  and  LPRs.  
First, as notedabove, severe resource constraintsmake  
it  inevitable  that  DHS  will  not  remove  the  vast  
majority  of aliens  who  are  unlawfully  present  in  the  
United States. Consistent with Congress’s instruction,  
DHS  prioritizes  the  removal  of individuals  who  have  
significant  criminal  records,  as  well  as  others  who  
present  dangers  to  national  security,  public  safety,  or  
border  security.  See  supra  p.  10 Parents  with  .  
longstanding  ties  to  the  country  and  who  have  no  
significant  criminal  records  or  other  risk factors  rank  
among  the  agency’s  lowest  enforcement  priorities;  
absent  significant  increases  in  funding,  the  likelihood  
that any individual in that categorywill be determined  
to  warrant  the  expenditure  of  severely  limited  
enforcement  resources  is  very  low.  Second,  DHS  has  
explained that the  program would serve  an important  
humanitarian  interest  in  keeping  parents  together  
with  children  who  are  lawfully  present  in  the  United  
States,  in  situations  where  such  parents  have  
demonstrated significant ties to communityandfamily  
in this  country.  See Shahoulian  E-mail.  

With respect to DHS’s first justification, the need to  
efficiently  allocate  scarce  enforcement  resources  is  a  
quintessential  basis  for  an  agency’s  exercise  of  
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enforcement  discretion.  See  Chaney,  470 U.S.  at  831.  
Because,  as  discussed  earlier,  Congress  has  
appropriated only a small fraction ofthe funds needed  
for full  enforcement,  DHS  can  remove  no  more  than  a  
small  fraction  of  the  individuals  who  are  removable  
underthe immigration laws. See supra p. 9. Theagency  
must therefore make choices about which violations of  
the immigration laws itwill prioritize and pursue. And  
as  Chaney  makes  clear,  such  choices  are  entrusted  
largely to  the  Executive’s  discretion.  470 U.S.  at 831.  

The  deferred  action  program  DHS  proposes  would  
not,  of course,  be  costless.  Processing  applications  for  
deferredactionandits renewal requiresmanpowerand  
resources.  See  Arizona,  132  S.  Ct.  at  2521  (Scalia,  J.,  
concurring  in  part  and  dissenting  in  part).  But  DHS  
has  informed  us  that  the  costs  of  administering  the  
proposed  program  would  be  borne  almost  entirely  by  
USCIS  through  the  collection  of application  fees.  See  
Shahoulian  E-mail;  see  also  8  U.S.C.  §  1356(m);  8  
C.F.R.  §  103.7(b)(1)(i)(C),  (b)(1)(i)(HH).  DHS  has  
indicated  that  the  costs  ofadministering the  deferred  
action  program  would  therefore  not  detract  in  any  
significantwayfromthe resources available to ICE and  
CBP—the  enforcement  arms  of DHS—which  rely  on  
money  appropriated  by  Congress  to  fund  their  
operations. See ShahoulianE-mail. DHShas explained  
that, ifanything, the proposeddeferredactionprogram  
might  increase  ICE’s  and CBP’s  efficiency by in  effect  
using  USCIS’s  fee-funded  resources  to  enable  those  
enforcement  divisions  to  more  easily  identify  non-
priority  aliens  and  focus  their  resources  on  pursuing  
aliens  who  are  strong  candidates  for  removal.  See  id.  
The  proposed  program,  in  short,  might  help  DHS  
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address its severe resource limitations, and at the very  
least likely would not exacerbate  them.  See id.  

DHS  does  not,  however,  attempt  to  justify  the  
proposed  program  solely  as  a  cost-saving  measure,  or  
suggest  that  its  lack ofresources  alone  is  sufficient to  
justify  creating  a  deferred  action  program  for  the  
proposed  class.  Rather,  as  noted  above,  DHS  has  
explained  that  the  program  would  also  serve  a  
particularized  humanitarian  interest  in  promoting  
family unity by enabling those parents ofU.S.  citizens  
andLPRswhoarenototherwise enforcementpriorities  
andwhohavedemonstratedcommunityandfamilyties  
in theUnitedStates (as evidencedbythe length oftime  
they  have  remained  in  the  country)  to  remain  united  
with  their  children  in  the  United  States.  Like  
determining  how  best  to  respond  to  resource  
constraints,  determining how to address such “human  
concerns” in the immigration context is a consideration  
that  is  generally  understood  to  fall  within  DHS’s  
expertise.  Arizona,  132  S.  Ct.  at 2499.  

This  second  justification  for  the  program  also  
appears consonant with congressional policy embodied  
in the INA.  Numerous  provisions ofthe statute reflect  
a  particular  concern  with  uniting  aliens  with  close  
relatives who have attained lawful immigration status  
in  the  United States.  See,  e.g. ,  Fiallo  v.  Bell,  430 U.S.  
787,795 n.6 (1977); INS v. Errico, 385 U.S. 214, 220 n.9  
(1966) (“‘The legislative historyofthe Immigrationand  
Nationality Act clearly indicates that the Congress . . .  
was concerned with the problem ofkeeping families of  
United  States  citizens  and  immigrants  united.”’  
(quoting H.R.  Rep.  No.  85-1199,  at 7 (1957)).  The  INA  
provides apath to lawful status for the parents, as well  
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as other immediate relatives, of U.S. citizens: U.S. 
citizens aged twenty-one or over may petition for 
parents to obtainvisas thatwouldpermit themto enter 
andpermanentlyreside in theUnitedStates, andthere 
is no limit on the overall number ofsuch petitions that 
maybe granted. See 8 U.S.C. § 1151(b)(2)(A)(i); see also 
Cuellarde Osorio, 134S. Ct. at 2197–99 (describingthe 
process for obtaining a family-based immigrant visa). 
And although the INA contains no parallel provision 
permitting LPRs to petition on behalfoftheir parents, 
it does provide a path for LPRs to become citizens, at 
which point they too can petition to obtain visas for 
their parents. See, e.g. , 8 U.S.C. § 1427(a) (providing 
that aliens are generally eligible to becomenaturalized 
citizensafterfiveyears oflawfulpermanentresidence); 
id. § 1430(a) (alien spouses of U.S. citizens become 
eligible after three years of lawful permanent 
residence); Demore v. 538 U.S. 510 544 (2 0Kim, , 3).13 

13 The INAdoes permit LPRs to petition on behalfoftheir spouses 
and children even before they have attained citizenship. See 8 
U.S.C. § 1153(a)(2). However, the exclusion ofLPRs’ parents from 
this provision does not appear to reflect a congressional judgment 
that, until they attain citizenship, LPRs lack an interest in being 
united with their parents comparable to their interest in being 
united with their other immediate relatives. The distinction 
betweenparentsandotherrelatives originatedwitha1924statute 
that exempted the wives and minor children ofU.S. citizens from 
immigration quotas, gave “preference status”—eligibility for a 
specially designated pool ofimmigrant visas—to other relatives of 
U.S. citizens, and gave no favorable treatment to the relatives of 
LPRs. Immigration Act of1924, Pub. L. No. 68-139, §§ 4(a), 6, 43 
Stat. 153, 155–56. In 1928, Congress extended preference status 
to LPRs’ wives and minor children, reasoning that because such 
relatives would be eligible for visas without regard to any quota 
when their LPR relatives became citizens, granting preference 
status to LPRs’ wives and minor children would “hasten[]” the 
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App. 183 

Additionally, the INA empowers the Attorney General 
to cancel the removal of, and adjust to lawful 
permanent resident status, aliens who have been 
physically present in the United States for a 
continuous period of not less than ten years, exhibit 
good moral character, have not been convicted of 
specified offenses, and have immediate relatives who 
are U.S. citizens or LPRs and who would suffer 
exceptionalhardship fromthealien’s removal. 8U.S.C. 
§ 1229b(b)(1). DHS’s proposal to focus on the parents of 
U.S. citizens and LPRs thus tracks a congressional 
concern, expressed in the INA, with uniting the 
immediate families ofindividualswhohavepermanent 
legal ties to the United States. 

At the same time, because the temporary relief 
DHS’s proposed program would confer to such parents 
is sharply limited in comparison to the benefits 
Congress has made available through statute, DHS’s 
proposed program would not operate to circumvent the 
limits Congress has placed on the availability ofthose 
benefits. Thestatutoryprovisionsdiscussedaboveoffer 
the parents ofU.S. citizens and LPRs the prospect of 
permanent lawful status in the United States. The 

“family reunion.” S. Rep. No. 70-245, at 2 (1928); see Act ofMay29, 
1928, ch. 914, 45 Stat. 1 09, 1 09–10 The special visa status. for 
wives and children of LPRs thus mirrored, and was designed to 
complement, the special visa status given to wives and minor 
childrenofU.S. citizens. In 1965, Congress eliminated the basis on 
which the distinction had rested by exempting all “immediate 
relatives” of U.S. citizens, including parents, from numerical 
restrictions on immigration. Pub. L. No. 89-236, § 1, 79 Stat. 911, 
911. But it did not amend eligibility for preference status for 
relatives ofLPRs to reflect that change. We have not been able to 
discern any rationale for this omission in the legislative history or 
statutory text ofthe 1965 law. 

Document ID: 0.7.22708.6742-000001 



2844 Prod 1 0238

 


      

      


      

      


        

       

      


      

           


         

        


     

       


    

       


     

        


        

         

      


       

     

        


     

      

       


       

      


      

         


        

       

      


         


  

0

App. 184 

cancellation ofremoval provision, moreover, offers the 
prospect ofreceiving such status immediately, without 
the delays generally associated with the family-based 
immigrant visa process. DHS’s proposed program, in 
contrast, would not grant the parents ofU.S. citizens 
and LPRs any lawful immigration status, provide a 
path to permanent residence or citizenship, or 
otherwise conferany legally enforceable entitlement to 
remain in the United States. See USCIS SOP at 3. It is 
true that, as we have discussed, a grant of deferred 
action would confer eligibility to apply for and obtain 
work authorization, pursuant to the Secretary’s 
statutoryauthoritytograntsuchauthorizationandthe 
longstandingregulationspromulgatedthereunder. See 
supra pp. 13, 21–22. But unlike the automatic 
employment eligibility that accompanies LPR status, 
see 8 U.S.C. § 1324a(h)(3), this authorization could be 
granted only on a showing of economic necessity, and 
would last only for the limited duration ofthe deferred 
action grant, see 8 C.F.R. § 274a.12(c)(14). 

The other salient features of the proposal are 
similarly consonant with congressional policy. The 
proposed program would focus on parents who are not 
enforcement priorities under the prioritization policy 
discussed above—a policy that, as explained earlier, 
comports with the removal priorities set by Congress. 
See supra p. 10 The continuous residence requirement. 
is likewise consistent with legislative judgments that 
extendedperiods ofcontinuous residenceare indicative 
ofstrongfamilyand community ties. See IRCA, Pub. L. 
No. 99-60  1(a), 1 03, § 20  Stat. 3359, 3394 (1986) 
(codified as amended at 8 U.S.C. § 1255a(a)(2)) 
(granting lawful status to certain aliens unlawfully 
present in theUnitedStates since January1, 1982); id. 
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§ 30  )2(a)  (codified  as  amended  at  8  U.S.C.  §  1160  
(grantingsimilarreliefto certainagriculturalworkers);  
H.R.  Rep.  No.  99-682,  pt.  1,  at  49  (1986)  (stating that  
aliens present in the United States for five years “have  
become  a  part  of their  communities[,]  .  ..  have  strong  
family ties here which include U.S.  citizens and lawful  
residents[,]  .  .  .  have  built  social  networks  in  this  
country[,  and]  .  .  .  have  contributed  to  the  United  
States  in  myriad  ways”);  S.  Rep.  No.  99-132,  at  16  
(1985) (deportingaliens who “have become well settled  
in  this  country”  would  be  a  “wasteful  use  of  the  
Immigration  and  Naturalization  Service’s  limited  
enforcement resources”); see also Arizona, 132 S. Ct. at  
2499 (noting that “[t]he equities  ofan individual case”  
turn  on  factors  “including  whether  the  alien  has  .  .  .  
long ties  to  the  community”).  

We  also  do  not  believe  DHS’s  proposed  program  
amounts  to  an  abdication  of  its  statutory  
responsibilities,  or  a  legislative  rule  overriding  the  
commands  of the  statute.  As  discussed  earlier,  DHS’s  
severe  resource  constraints  mean  that,  unless  
circumstances change, it couldnotasapracticalmatter  
remove  the  vast  majority  of removable  aliens  present  
in  the  United  States.  The  fact  that  the  proposed  
program  would  defer  the  removal  of a  subset  of these  
removable aliens—asubset that ranks near the bottom  
ofthe list ofthe agency’s removal priorities—thus does  
not,  by itself,  demonstrate  that  the  program  amounts  
to  an  abdication  of  DHS’s  responsibilities.  And  the  
case-by-case  discretion  given  to  immigration  officials  
under  DHS’s  proposed  program  alleviates  potential  
concerns  that  DHS  has  abdicated  its  statutory  
enforcement responsibilities with respect to, or created  
a  categorical,  rule-like  entitlement  to  immigration  
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relief for,  the  particular  class  ofaliens  eligible  for  the  
program.  An  alien  who  meets  all  the  criteria  for  
deferred  action  under  the  program  would  receive  
deferred  action  only ifhe  or  she  “present[ed]  no  other  
factors  that,  in  the  exercise  of  discretion,”  would  
“make[]  the  grant  of  deferred  action  inappropriate.”  
Johnson  Deferred  Action  Memorandum  at  4.  The  
proposed  policy  does  not  specify  what  would  count  as  
such a factor; it thus leaves the relevant USCIS official  
with  substantial  discretion  to  determine  whether  a  
grant  ofdeferred  action  is  warranted.  In  other  words,  
even  if  an  alien  is  not  a  removal  priority  under  the  
proposed  policy  discussed  in  Part  I,  has  continuously  
resided  in  the  United  States  since  before  January  1,  
20 ,  is  physically  present  in  the  country,  and  is  a10  
parent  ofan  LPR  or  a U.S.  citizen,  the  USCIS  official  
evaluating the alien’s deferred action application must  
still make a judgment, in the exercise ofher discretion,  
aboutwhether thatalienpresents anyotherfactor that  
would  make  a  grant  of deferred  action  inappropriate.  
This  feature  of the  proposed  program  ensures  that  it  
does  not  create  a  categorical  entitlement  to  deferred  
action  that  could  raise  concerns  that  DHS  is  either  
impermissibly  attempting  to  rewrite  or  categorically  
decliningto enforce the lawwith respect to aparticular  
group  ofundocumented  aliens.  

Finally,  the  proposed  deferred  action  program  
would  resemble  in  material  respects  the  kinds  of  
deferred  action  programs  Congress  has  implicitly  
approved  in  the  past,  which  provides  some  indication  
that  the  proposal  is  consonant  not  only with interests  
reflected  in  immigration  law  as  a general  matter,  but  
also  with  congressional  understandings  about  the  
permissible uses ofdeferredaction. As notedabove, the  
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programusesdeferredactionasaninterimmeasure for  
a  group  of  aliens  to  whom  Congress  has  given  a  
prospective  entitlement  to  lawful immigration  status.  
WhileCongresshas providedapathto lawful status for  
the  parents  of U.S.  citizens  and  LPRs,  the  process  of  
obtaining  that  status  “takes  time.”  Cuellar de  Osorio,  
134  S.  Ct.  at  2199.  The  proposed  program  would  
provide  a  mechanism  for  families  to  remain  together,  
dependingon their circumstances, for some orall ofthe  
intervening  period.14  Immigration  officials  have  on  
several occasions deployeddeferredactionprogramsas  
interim  measures  for  other  classes  of  aliens  with  
prospective entitlements to lawful immigration status,  
including  VAWA  self-petitioners,  bona  fide  T  and  U  

14  DHS’s proposed program would likely not permit all potentially  
eligible  parents  to  remain  together  with  their  children  for  the  
entire  duration  ofthe  time  until  a visa is  awarded.  In  particular,  
undocumentedparents ofadultcitizenswhoarephysicallypresent  
in  the  country  would  be  ineligible  to  adjust  their  status  without  
first  leaving  the  country  if they  had  never  been  “inspected  and  
admitted  or  paroled  into  the  United  States.”  8  U.S.C.  §  1255(a)  
(permitting the AttorneyGeneral to adjust to permanent resident  
status  certain  aliens  present  in  the  United States  if they become  
eligible  for  immigrant  visas).  They  would  thus  need  to  leave  the  
country  to  obtain  a  visa  at  a  U.S.  consulate  abroad.  See  id.  
§ 120  134 S.  Ct.  at 2197–99.  But  such  1(a);  Cuellar de Osorio,  once  
parents  left  the  country,  they  would  in  most  instances  become  
subject  to  the  3- 10  or  -year  bar  under  8  U.S.C.  §  1182(a)(9)(B)(i)  
and therefore unable to obtainavisaunless theyremainedoutside  
the  country for  the  duration  of the  bar.  DHS’s  proposed program  
would nevertheless enable other families to stay together without  
regard to the 3- or 10  even  to those families with  -year bar.  And  as  
parents  who  would  become  subject  to  that  bar,  the  proposed  
deferred  action  program  would  have  the  effect  of  reducing  the  
amount  of time  the  family  had  to  spend  apart,  and  could  enable  
them  to  adjust  the  timing  of  their  separation  according  to,  for  
example,  their children’s  needs  for care  and support.  
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visa applicants, certain immediate family members of 
certain U.S. citizens killed in combat, and certain 
immediate family members of aliens killed on 
September 11, 2 01. As noted above, each of these 
programs has received Congress’s implicit approval— 
and, indeed, in the case of VAWA self-petitioners, a 
direction to expand the program beyond its original 
bounds. See supra .pp. 18–20 15 In addition, much like 
these and other programs Congress has implicitly 
endorsed, the program serves substantial and 
particularized humanitarian interests. Removing the 
parents ofU.S. citizens and LPRs—that is, ofchildren 
who have established permanent legal ties to the 
United States—would separate them from their 
nuclear families, potentially formanyyears, until they 

15 Several extended voluntary departure programs have been 
animated by a similar rationale, and the most prominent ofthese 
programsalso receivedCongress’s implicitapproval. Inparticular, 
as noted above, the Family Fairness policy, implemented in 1990, 
authorized granting extended voluntary departure and work 
authorization to the estimated 1.5 million spouses and children of 
aliens granted legal status under IRCA—aliens who would 
eventually “acquire lawful permanent resident status” andbe able 
to petition on behalf of their family members. Family Fairness 
Memorandum at 1; see supra pp. 14–15. Later that year, Congress 
granted the beneficiaries of the Family Fairness program an 
indefinite stay ofdeportation. See Immigration Act of1990 Pub., 
L. No. 10  1, 10  30 Although it did not1-649, § 30  4 Stat. 4978, 50 . 
make that grant of relief effective for nearly a year, Congress 
clarified that “the delay in effectiveness ofthis section shall not be 
construed as reflecting a Congressional belief that the existing 
familyfairness programshouldbemodified inanywaybefore such 
date.” Id. § 301(g). INS’s policies for qualifying Third Preference 
visa applicants and nurses eligible for H-1 nonimmigrant status 
likewise extendedtoalienswithprospective entitlements to lawful 
status. See supra p. 14. 
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were  able  to  secure  visas  through  the  path  Congress  
has  provided.  During  that  time,  both  the  parents  and  
their U.S. citizen or LPR children would be deprived of  
both the  economic support and the  intangible  benefits  
that families  provide.  

We  recognize  that  the  proposed  program  would  
likely  differ  in  size  from  these  prior  deferred  action  
programs. AlthoughDHShas indicated that there is no  
reliable  way  to  know  how  many  eligible  aliens  would  
actually apply for orwould be likely to receive deferred  
actionfollowingindividualizedconsiderationunderthe  
proposed  program,  it  has  informed  us  that  
approximately4 million individuals could be eligible to  
apply. SeeShahoulianE-mail. Wehave thus considered  
whether  the  size  of the  program  alone  sets  it  at  odds  
with  congressional  policy  or  the  Executive’s  duties  
under the Take Care Clause.  In the absence ofexpress  
statutoryguidance, it is difficult to say exactlyhow the  
program’s  potential  size  bears  on  its  permissibility  as  
an  exercise  of  executive  enforcement  discretion.  But  
because  the  size  of  DHS’s  proposed  program  
corresponds  to  the  size  of  a  population  to  which  
Congress  has  granted  a  prospective  entitlement  to  
lawful statuswithoutnumerical restriction, it seems to  
us difficult to sustain an argument, based on numbers  
alone,  that  DHS’s  proposal  to  grant  a  limited  form  of  
administrative  reliefas  a temporary interim  measure  
exceeds  its  enforcement  discretion  under  the  INA.  
Furthermore, while the potential size ofthe program is  
large,  it  is  nevertheless  only  a  fraction  of  the  
approximately  11  million  undocumented  aliens  who  
remain  in  the  United  States  each  year  because  DHS  
lacks  the  resources  to  remove  them;  and,  as  we  have  
indicated,  the  program  is  limited  to  individuals  who  
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wouldbe unlikely to be removedunderDHS’s proposed 
prioritization policy. There is thus little practical 
danger that the program, simply by virtue of its size, 
will impede removals that would otherwise occur in its 
absence. And although we are aware of no prior 
exercises of deferred action of the size contemplated 
here, INS’s 1990 Family Fairness policy, which 
Congress later implicitlyapproved, madeacomparable 
fraction ofundocumented aliens—approximately four 
in ten—potentially eligible for discretionary extended 
voluntarydeparture relief. Compare CRS Immigration 
Report at 22 (estimating the Family Fairness policy 
extended to 1.5 million undocumented aliens), with 
Office of Policy and Planning, INS, Estimates of the 
Unauthorized Immigrant Population Residing in the 
United States: 1990 to 2000 at 10 (2 03) (estimatingan 
undocumented alien population of3.5 million in 1990); 
see supra notes 5 & 15 (discussing extended voluntary 
departure and Congress’s implicit approval of the 
Family Fairness policy). This suggests that DHS’s 
proposed deferred action program is not, simply by 
virtue of its relative size, inconsistent with what 
Congress has previously considered a permissible 
exercise of enforcement discretion in the immigration 
context. 

In light of these considerations, we believe the 
proposed expansion ofdeferred action to the parents of 
U.S. citizens and LPRs is lawful. It reflects 
considerations—respondingtoresourceconstraintsand 
to particularized humanitarian concerns arising in the 
immigrationcontext—thatfallwithinDHS’s expertise. 
It is consistent with congressional policy, since it 
focuses on a group—law-abiding parents of lawfully 
present children who have substantial ties to the 
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community—thatCongress itselfhasgrantedfavorable  
treatment  in  the  immigration  process.  The  program  
provides  for  the  exercise  of  case-by-case  discretion,  
thereby  avoiding  creating  a  rule-like  entitlement  to  
immigration  relief  or  abdicating  DHS’s  enforcement  
responsibilities foraparticularclass ofaliens. And, like  
several  deferred  action  programs  Congress  has  
approved  in  the  past,  the  proposed  program  provides  
interim  reliefthat would prevent particularized harm  
that could otherwise befall both the beneficiaries ofthe  
program  and  their  families.  We  accordingly  conclude  
that  the  proposed  program  would  constitute  a  
permissible  exercise  of DHS’s  enforcement  discretion  
under the  INA.  

2.  

We  now  turn  to  the  proposed  deferred  action  
program  for  the  parents  of  DACA  recipients.  The  
relevant considerations are, to acertain extent, similar  
to  those  discussed  above:  Like  the  program  for  the  
parents  of  U.S.  citizens  and  LPRs,  the  proposed  
programforparents ofDACArecipients would respond  
to  severe  resource  constraints  that  dramatically limit  
DHS’s  ability  to  remove  aliens  who  are  unlawfully  
present, andwouldbe limited to individuals whowould  
be  unlikely  to  be  removed  under  DHS’s  proposed  
prioritizationpolicy. And like theproposedprogramfor  
LPRs  and  U.S.  citizens,  the  proposed  program  for  
DACAparents wouldpreserve a significantmeasure of  
case-by-case  discretion  not  to  award  deferred  action  
even  if the  general eligibility criteria are  satisfied.  

But  the  proposed  program  for  parents  of  DACA  
recipients  is  unlike  the  proposed program  for  parents  
ofU.S. citizens andLPRs in two critical respects. First,  
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although DHS justifies  the  proposed program in  large  
part  based  on  considerations  of  family  unity,  the  
parents  of  DACA  recipients  are  differently  situated  
from  the  parents  ofU.S.  citizens  and  LPRs  under  the  
family-relatedprovisions ofthe immigration law. Many  
provisions  of  the  INA  reflect  Congress’s  general  
concernwithnotseparatingindividualswhoare legally  
entitled  to  live  in  the  United  States  from  their  
immediate  family  members.  See,  e.g. ,  8  U.S.C.  
§  1151(b)(2)(A)(i)  (permitting  citizens  to  petition  for  
parents,  spouses  and  children);  id.  §  1229b(b)(1)  
(allowing  cancellation  of  removal  for  relatives  of  
citizens  and  LPRs).  But  the  immigration  laws  do  not  
express  comparable  concern  for  uniting  persons  who  
lack lawful status (or prospective lawful status) in the  
United  States  with  their  families.  DACA  recipients  
unquestionablylacklawful status in theUnitedStates.  
See  DACA Toolkit  at  8  (“Deferred  action  .  .  .  does  not  
provide you with a lawful status.”). Although theymay  
presumptively remain in the UnitedStates, at least for  
the duration ofthe grant ofdeferred action,  that grant  
is  both  time-limited  and  contingent,  revocable  at  any  
time  in  the  agency’s  discretion.  Extending  deferred  
action  to  the  parents  of  DACA  recipients  would  
therefore  expand family-based immigration relief in  a  
manner  that  deviates  in  important  respects  from  the  
immigration  system  Congress  has  enacted  and  the  
policies  that  system  embodies.  

Second, as it has been described to us, the proposed  
deferred  action  program  for  the  parents  of  DACA  
recipientswouldrepresentasignificantdeparture from  
deferred action programs that Congress has implicitly  
approved  in  the  past.  Granting deferred  action  to  the  
parents  of DACA  recipients  would  not  operate  as  an  
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interim measure for individuals to whom Congress has  
given a prospective entitlement to  lawful status.  Such  
parents  have  no  special  prospect  of  obtaining  visas,  
since Congress has not enabled them to self-petition—  
as  it  has  for  VAWA  self-petitioners  and  individuals  
eligible  for  T  or  U  visas—or  enabled  their  
undocumented  children  to  petition  for  visas  on  their  
behalf.  Nor would granting deferred  action  to  parents  
of DACA  recipients,  at  least  in  the  absence  of  other  
factors,  serve  interests  that  are  comparable  to  those  
that have prompted implementation ofdeferred action  
programs  in  the  past.  Family  unity  is,  as  we  have  
discussed,  a  significant  humanitarian  concern  that  
underlies  many  provisions  of the  INA.  But  a  concern  
withfurtheringfamilyunityalonewouldnot justifythe  
proposedprogram, because in theabsence ofanyfamily  
member  with  lawful  status  in  the  United  States,  it  
would not explain why that concern should be satisfied  
by permitting family members to remain in the United  
States.  The  decision  to  grant deferred action to  DACA  
parents  thus  seems  to  depend  critically  on  the  earlier  
decision  to  make  deferred  action  available  to  their  
children.  But  we  are  aware  of no  precedent  for  using  
deferredaction in thisway, to respondtohumanitarian  
needs rooted in earlier exercises ofdeferredaction. The  
logic  underlying  such  an  expansion  does  not  have  a  
clear stopping point:  It would appear to argue in favor  
of  extending  relief  not  only  to  parents  of  DACA  
recipients,  but  also  to  the  close  relatives  of any  alien  
granted  deferred  action  through  DACA  or  any  other  
program,  those  relatives’  close  relatives,  and  perhaps  
the  relatives  (and  relatives’  relatives)  of  any  alien  
granted  any form  ofdiscretionary relief from  removal  
by the  Executive.  
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For  these  reasons,  the  proposed  deferred  action  
program  for  the  parents  of  DACA  recipients  is  
meaningfully different from  the  proposed program for  
the  parents  of  U.S.  citizens  and  LPRs.  It  does  not  
sound  in  Congress’s  concern  for  maintaining  the  
integrity  of families  of individuals  legally  entitled  to  
live  in  the  United  States.  And  unlike  prior  deferred  
action  programs  in  which Congress  has  acquiesced,  it  
would  treat  the  Executive’s  prior  decision  to  extend  
deferred  action  to  one  population  as  justifying  the  
extension ofdeferred action to additional populations.  
DHS,  of course,  remains  free  to  consider  whether  to  
grant  deferred  action  to  individual  parents  of DACA  
recipients  on  an  ad  hoc  basis.  But  in  the  absence  of  
clearer  indications  that  the  proposed  class-based  
deferred  action  program  for  DACA  parents  would  be  
consistentwiththecongressionalpoliciesandpriorities  
embodied in the immigration laws, we conclude that it  
would not  be  permissible.  

III.  

In sum, for the reasons set forth above, we conclude  
that  DHS’s  proposed  prioritization  policy  and  its  
proposed  deferred  action  program  for  parents  of U.S.  
citizens  and  lawful  permanent  residents  would  be  
legally  permissible,  but  that  the  proposed  deferred  
action  program  for  parents  ofDACA recipients  would  
not  be  permissible.  

KARL R.  THOMPSON  
Principal Deputy Assistant Attorney General  

Office ofLegal Counsel  
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APPENDIX H  

U.S. DepartmentofHomelandSecurity  
Washington,  DC  20528  

Homeland  
Security  

June  15,  2012  

MEMORANDUM FOR:  David V.  Aguilar  
Acting  Commissioner,  U.S.  
Customs  and  Border  
Protection  

Alejandro  Mayorkas  
Director,  U.S.  Citizenship  
and Immigration  Services  

John  Morton  
DirectorU.S. Immigrationand  
Customs  Enforcement  

FROM:  Janet Napolitano  
Secretary ofHomeland  
Security  
/s/________________________  

SUBJECT:  Exercising  Prosecutorial  
Discretion  with  Respect  to  
Individuals  Who  Came  to  
the  United  States  as  
Children  

By  this  memorandum,  I  am  setting  forth  how,  in  the  
exercise ofourprosecutorialdiscretion, theDepartment  
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of  Homeland  Security  (DHS)  should  enforce  the  
Nation’s  immigration  laws  against  certain  young  
people  who  were  brought  to  this  country  as  children  
and  know  only  this  country  as  home.  As  a  general  
matter,  these  individuals  lacked  the  intent  to  violate  
the  law  and  our  ongoing  review  of  pending  removal  
cases  is  already  offering  administrative  closure  to  
many  of  them.  However,  additional  measures  are  
necessaryto ensure thatourenforcementresources are  
not  expended  on  these  low  priority  cases  but  are  
instead appropriately focused on people  who  meet our  
enforcement priorities.  

The  following  criteria  should  be  satisfied  before  an  
individual is considered foran exercise ofprosecutorial  
discretion  pursuant to  this  memorandum:  

•  came  to  the  United  States  under  the  age  of  
sixteen;  

•  has  continuously  resided  in  the  United  States  
for  a  least  five  years  preceding  the  date  of this  
memorandum  and  is  present  in  the  United  
States  on  the  date  of this  memorandum;  

•  is  currently in  school,  has  graduated from  high  
school,  has  obtained  a  general  education  
development  certificate,  or  is  an  honorably  
dischargedveteranoftheCoastGuardorArmed  
Forces  ofthe  United States;  

•  has  not  been  convicted  of  a  felony  offense,  a  
significant  misdemeanor  offense,  multiple  
misdemeanor  offenses,  or  otherwise  poses  a  
threat to  national security or public safety;  and  

•  is  not above  the  age  of thirty.  
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Our  Nation’s  immigration  laws  must  be  enforced in  a  
strong and sensible  manner.  They are  not designed  to  
be  blindly enforced without consideration given  to  the  
individual  circumstances  of  each  case.  Nor  are  they  
designed  to  remove  productive  young  people  to  
countries where theymaynot have lived or even speak  
the language. Indeed, manyofthese youngpeople have  
already contributed to our country in significant ways.  
Prosecutorial  discretion,  which  is  used  in  so  many  
other areas,  is  especially justified here.  

As  part ofthis  exercise  ofprosecutorial discretion,  the  
above  criteria  are  to  be  considered  whether  or  not  an  
individual is already in removal proceedings or subject  
to afinal orderofremoval. No individual shouldreceive  
deferred  action  under  this  memorandum  unless  they  
first  pass  a  background  check  and  requests  for  relief  
pursuant  to  this  memorandum  are  to  be  decided  on  a  
case by case basis.  DHS cannot provide any assurance  
that reliefwill be  granted in all cases.  

1.  With respect to individuals who are encountered by  
U.S.  Immigration  and  Customs  Enforcement  (ICE),  
U.S.  Customs  and  Border  Protection  (CBP),  or  U.S.  
Citizenship  and Immigration  Services  (USCIS):  

•  With respect to individuals  who meet the above  
criteria,  ICE  and  CBP  should  immediately  
exercise their discretion, on an individual basis,  
in order to prevent low priority individuals from  
being  placed  into  removal  proceedings  or  
removed from  the  United States.  

•  USCIS  is  instructed  to  implement  this  
memorandum  consistent  with  its  existing  
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guidance  regarding  the  issuance  of  notices  to  
appear.  

2.  With  respect  to  individuals  who  are  in  removal  
proceedings  but  not  yet  subject  to  a  final  order  of  
removal,  and who  meet the  above  criteria:  

•  ICE  should exercise prosecutorial discretion, on  
an individualbasis, for individualswhomeet the  
above criteria by deferring action for a period of  
twoyears, subject to renewal, in orderto prevent  
low  priority  individuals  from  being  removed  
from  the  United States.  

•  ICE  is  instructed  to  use  its  Office  of the  Public  
Advocate to permit individuals who believe they  
meet  the  above  criteria  to  identify  themselves  
through a clear and efficient process.  

•  ICE  is  directed  to  begin  implementing  this  
process  within  60 days  of  the  date  of  this  
memorandum.  

•  ICE is  also  instructed to  immediately begin  the  
process  of deferring  action  against  individuals  
who  meet  the  above  criteria  whose  cases  have  
already  been  identified  through  the  ongoing  
review  of  pending  cases  before  the  Executive  
Office  for Immigration Review.  

3.  With  respect  to  the  individuals  who  are  not  
currently in  removal  proceedings  and  meet  the  above  
criteria,  and pass  a background  check:  

•  USCIS  should  establish  a  clear  and  efficient  
process  for  exercising  prosecutorial  discretion,  
on  an  individual  basis,  by  defining  action  
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against individuals who meet the above criteria  
and are at least 15 years  old,  for a period oftwo  
years, subject to renewal, in order to prevent low  
priority  individuals  from  being  placed  into  
removalproceedings orremovedfromtheUnited  
States.  

•  The  USCIS  process  shall  also  be  available  to  
individuals  subject  to  a  final  order  of removal  
regardless  oftheir age.  

•  USCIS  is  directed  to  begin  implementing  this  
process  within  60 days  of  the  date  of  this  
memorandum.  

For  individuals  who  are  granted  deferred  action  by  
either ICE  or USCIS,  USCIS  shall accept applications  
to  determine  whether  these  individuals  qualify  for  
work  authorization  during  this  period  of  deferred  
action.  

This  memorandum  confers  no  substantive  right,  
immigration status orpathwayto citizenship. Only the  
Congress,  acting through its  legislative  authority,  can  
conferthese rights. It remains fortheexecutivebranch,  
however, to set forthpolicyfor the exercise ofdiscretion  
within  the  framework ofthe  existing law.  I  have  done  
so  here.  

/s/_______________________________  
Janet Napolitano  
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APPENDIX I 

Executive Order 2012-46 

Re-Affirming Intent ofArizona Law In 
Response to the Federal Government’s 

Deferred Action Program 

WHEREAS, United States Citizenship and 
Immigration Services (USCIS) plans to issue 
employment authorization documents to certain 
unlawfully present aliens who are granted Deferred 
Action under federal immigration laws; and 

WHEREAS, the USCIS has confirmed that the 
Deferred Action program does not and cannot confer 
lawful or authorized status or presence upon the 
unlawful alien applicants; and 

WHEREAS, unless otherwise made available under 
applicable law, 8 United States Code § 1621 provides 
that aliens unlawfullypresent in the UnitedStates are 
not eligible for any state or local public benefit – as 
defined in both federal and Arizona law; and 

WHEREAS, 8 United States Code § 1622 authorizes 
states to determine eligibility for any state public 
benefits formost classes ofaliens, includingunlawfully 
present aliens with Deferred Action; and 

WHEREAS, the Deferred Action program is 
purportedly an act ofprosecutorial discretion and the 
program does not provide for any additional public 
benefit tounlawfullypresentaliens beyondthedelayed 
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enforcementofUnitedStates immigration lawsandthe 
possible provision ofemployment authorization; and 

WHEREAS, ArizonaRevisedStatutes § 1-501 and § 1-
50  limit to benefits persons2 access public to 
demonstrating lawful presence in the United States; 
and 

WHEREAS, Arizona Revised Statutes § 28-3153 
prohibits the Arizona Department of Transportation 
(ADOT) from issuing a drivers license or nonoperating 
identification licenseunless anapplicantsubmits proof 
satisfactory to ADOT that the applicant’s presence in 
the United States is authorized under federal law; and 

WHEREAS, the federal executive’s policy ofDeferred 
Action and the resulting federal paperwork issued 
could result in some unlawfully present aliens 
inappropriately gaining access to public benefits 
contrary to the intent ofArizonavoters and lawmakers 
who enacted laws expressly restricting access to 
taxpayer funded benefits and state identification; and 

WHEREAS, allowing more than an estimated 80  0, 
Deferred Action recipients improper access to state or 
local public benefits, including state issued 
identification, by presenting a USCIS employment 
authorization document that does not evidence lawful, 
authorized status or presence will have significant and 
lasting impacts on the Arizona budget, its health care 
system and additional public benefits that Arizona 
taxpayers fund. 

NOWTHEREFORE, I,JaniceK. Brewer, Governorof 
the State ofArizona, by virtue of the authority vested 
in me by the Constitution and laws of the State of 
Arizona, do hereby order and direct as follows: 
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1.  The  issuance  of  Deferred  Action  or  Deferred  
Action  USCIS  employment  authorization  
documents to unlawfullypresent aliens does not  
confer  upon  them  any  lawful  or  authorized  
status  and  does  not  entitle  them  to  any  
additional public benefit.  

2.  State  agencies  that  provide  public  benefits,  as  
defined  in  8  United  States  Code  §  1621  shall  
conduct a full statutory, rule-making and policy  
analysis  and,  to  the  extent  not  prohibited  by  
state or federal law,  initiate operational,  policy,  
rule and statutory changes necessary to prevent  
Deferred  Action  recipients  from  obtaining  
eligibility,  beyond those available to any person  
regardless  of  lawful  status,  for  any  taxpayer-
funded  public  benefits  and  state  identification,  
including a driver’s license, so that the intent of  
Arizonavotersandlawmakerswhoenacted laws  
expressly  restricting  access  to  taxpayer  funded  
benefits  and state  identification are  enforced.  

3.  All  state  agencies  that  confer  taxpayer-funded  
public  benefits  and  state  issued  identification  
shallundergoemergencyrulemakingtoaddress  
this  issue  ifnecessary.  
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[Seal]  IN WITNESS WHEREOF, I have hereunto set  
myhand and caused to be affixed the Great Seal  
of the  State  ofArizona.  

/s/________________________________  
GOVERNOR  

DONE at the Capitol in Phoenix on this 15th  day  
ofAugust in theYearTwoThousandTwelve and  
of  the  Independence  of  the  United  States  of  
America the Two Hundred and Thirty-Seventh.  

ATTEST:  

/s/_______________________________  
SECRETARY OF STATE  
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APPENDIX J 

A.R.S. § 28-3153 

§ 28-3153. Driver license issuance; prohibitions 

Effective: September 26, 2 08 

A. The department shall not issue the following: 

1. A driver license to a person who is under eighteen 
years ofage, except that the department may issue: 

(a) A restricted instruction permit for a class D or G 
license to a person who is at least fifteen years ofage. 

(b) An instruction permit for a class D, G or M license 
as provided by this chapter to a person who is at least 
fifteen years and six months ofage. 

(c) A class G or M license as provided by this chapter to 
a person who is at least sixteen years ofage. 

2. A class D, G or M license or instruction permit to a 
person who is under eighteen years ofage and who has 
been tried in adult court and convicted of a second or 
subsequent violation of criminal damage to property 
pursuant to § 13-1602, subsection A, paragraph 1 or 
convicted ofafelonyoffense in the commission ofwhich 
a motor vehicle is used, including theft of a motor 
vehicle pursuant to 2, unlawful use ofmeans§ 13-180  
of transportation pursuant to § 13-1803 or theft of 
means oftransportation pursuant to § 13-1814, or who 
has been adjudicated delinquent for a second or 
subsequent act that would constitute criminal damage 
to property pursuant to § 13-1602, subsection A, 
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App.  205  

paragraph 1  or  adjudicated delinquent  for an  act  that  
would constitute  a felony offense  in the  commission of  
which  a  motor  vehicle  is  used,  including  theft  of  a  
motor  vehicle  pursuant  to  §  13-180  use  2,  unlawful  of  
means oftransportation pursuant to § 13-1803 or theft  
of means  of transportation  pursuant  to  §  13-1814,  if  
committed by an adult.  

3.  A  class  A,  B  or  C  license  to  a  person  who  is  under  
twenty-one  years  of age,  except  that  the  department  
may issue a class A,  B or C license that is restricted to  
only  intrastate  driving  to  a  person  who  is  at  least  
eighteen years  ofage.  

4.  A  license  to  a  person  whose  license  or  driving  
privilege  has  been  suspended,  during  the  suspension  
period.  

5. Except as provided in § 28-3315, a license to aperson  
whose  license  or driving privilege  has  been revoked.  

6.  A  class  A,  B  or  C  license  to  a  person  who  has  been  
disqualifiedfromobtainingacommercialdriverlicense.  

7.  A license to a person who on application notifies  the  
department  that  the  person  is  an  alcoholic  as  defined  
in § 36-20  or  drug dependent person  as  defined in  21  a  
§ 36-2501, unless theperson successfullycompletes the  
medical  screening  process  pursuant  to  §  28-3052  or  
submits  a medical  examination  report  that  includes  a  
current  evaluation  from  a  substance  abuse  counselor  
indicating  that,  in  the  opinion  of  the  counselor,  the  
condition  does  not affect or impair the  person’s  ability  
to  safely operate  a motor vehicle.  

8.  A  license  to  a  person  who  has  been  adjudged  to  be  
incapacitated  pursuant  to  §  14-5304  and  who  at  the  
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App.  206  

time  of  application  has  not  obtained  either  a  court  
order that  allows  the  person  to  drive  or a termination  
of incapacity as  provided by law.  

9.  A license to a person who is required by this chapter  
to  take  an examination unless  the  person successfully  
passes  the  examination.  

10.  A  license  to  a  person  who  is  required  under  the  
motor vehicle financial responsibility laws ofthis state  
to deposit proofoffinancial responsibility and who has  
not  deposited the  proof.  

11.  A  license  to  a  person  if the  department  has  good  
cause to believe that the operation ofamotorvehicle on  
the highways  by the  person would threaten the public  
safety or welfare.  

12.  A license to a person whose driver license has been  
ordered to  be  suspended pursuant to  §  25-518.  

13.  A class  A,  B  or C  license  to  a person whose  license  
or  driving privilege  has  been  canceled  until  the  cause  
for the  cancellation  has  been removed.  

14.  A class  A,  B  or C  license  or instruction permit to  a  
person  whose  state  ofdomicile  is  not this  state.  

15.  A  class  A,  B  or  C  license  to  a  person  who  fails  to  
demonstrate  proficiency  in  the  English  language  as  
determined by the  department.  

B. The department shall not issue adriver license to or  
renew  the  driver license  ofthe  following persons:  

1.  A  person  about  whom  the  court  notifies  the  
department  that  the  person  violated  the  person’s  
written promise to appear in court when charged with  
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App.  207  

a violation ofthe  motor vehicle  laws  ofthis  state  until  
the  department  receives  notification  in  a  manner  
approved by the department that the person appeared  
either voluntarily or involuntarily or that the case has  
been  adjudicated,  that  the  case  is  being  appealed  or  
that  the  case  has  otherwise  been  disposed  of  as  
provided by law.  

2.  Ifnotified pursuant to § 28-1601,  a person who fails  
to  pay a civil penalty  as  provided in  §  28-1601,  except  
for  a parking  violation,  until  the  department  receives  
notification  in  a  manner  approved  by  the  department  
that  the  person  paid  the  civil penalty,  that  the  case  is  
being  appealed  or  that  the  case  has  otherwise  been  
disposed ofas  provided by law.  

C.  The  magistrate  or  the  clerk  of  the  court  shall  
provide  the  notification  to  the  department  prescribed  
by subsection B  ofthis  section.  

D.  Notwithstanding  any  other  law,  the  department  
shall  not  issue  to  or  renew  a  driver  license  or  
nonoperating  identification  license  for  a  person  who  
does  not  submit  proof satisfactory  to  the  department  
that  the  applicant’s  presence  in  the  United  States  is  
authorized under federal law.  For an application for a  
driver license  or a nonoperating identification license,  
the department shall not accept as a primary source of  
identification  a  driver  license  issued  by  a  state  if the  
state  does  not  require  that  a  driver  licensed  in  that  
state  be  lawfully  present  in  the  United  States  under  
federal law. The director shall adopt rules necessary to  
carry  out  the  purposes  of  this  subsection.  The  rules  
shall include  procedures  for:  
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App.  208  

1.  Verification  that  the  applicant’s  presence  in  the  
United States  is  authorized under federal law.  

2.  Issuance  of a  temporary  driver  permit  pursuant  to  
§ 28-3157 pendingverification ofthe applicant’s status  
in the  United States.  
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App.  209  

APPENDIX K  

IN THE NINTH CIRCUIT COURT OF APPEALS  

No.  15-15307  
D.C.  No.  2:12-cv-02546-DGC  

[July 16,  2015]  

ARIZONA DREAM ACT COALITION;  )  
CHRISTIAN JACOBO; ALEJANDRA LOPEZ;  )  
ARIEL MARTINEZ; NATALIA PEREZ- )  
GALLEGOS; CARLA CHAVARRIA;  )  
JOSE RICARDO HINOJOS,  )  

Plaintiffs-Appellees,  )  
)  

v.  )  
)  

JANICE K.  BREWER,  Governor ofthe  )  
State  ofArizona,  in  her official  capacity;  )  
JOHN S.  HALIKOWSKI,  Director ofthe  )  
Arizona Department ofTransportation,  )  
in his  official  capacity;  )  
STACEY K.  STANTON,  Assistant Director  )  
of the  Motor Vehicle  Division  ofthe  )  
Arizona Department  ofTransportation,  )  
in her official  capacity,  )  

Defendants-Appellants.  )  
____________________________________________  )  

Pasadena,  California  
July 16,  2015  
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App.  210  

BEFORE  THE  HONORABLE  HARRY PREGERSON  
BEFORE  THE  HONORABLE  MARSHA S.  BERZON  

BEFORE  THE  HONORABLE  MORGAN B.  
CHRISTEN  

TRANSCRIPT OF PROCEEDINGS  

Oral Argument  

Proceedings  recorded  by  electronic  sound  recording;  
transcript  produced  by  AVTranz,  an  eScribers,  LLC  
company.  

REGINA WITTKOWSKE  
Transcriptionist  

* * *  

[p.32]  

* * *  

JUDGE  CHRISTEN:  But,  counsel  -- counsel,  if  I  
might?  Counsel,  if I  might?  This  is  why  this  begs  of  
preemption analysis,  it seems to me.  And the record is  
now  pretty  schizophrenic  about  what  your  position  is  
on  preemption,  if  I  might.  And  I  don’t  mean  to  be  
disrespectful,  but  I  am  struggling  to  figure  out  what  
you’re  doing here  because  we  have  the  DOJ  analysis,  
right,  and  that’s  certainly  not  a  secret.  It’s  right  out  
there filed in the  public record.  There was  a brieffiled  
by  your  team  in  the  District  Court  that  dropped  a  
footnote  asking  the  District  Court  to  rule  on  
preemption  if  it  didn’t  rule  in  your  favor  on  Equal  
Protection. And then I thinkthat’s the lastwe’ve heard  
of it.  Is  that right?  
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App.  211  

MS.  TUMLIN:  Well,  that’s  right,  Your  Honor.  We  
did not formally cross-appeal  the  preemption  here.  

* * *  

[p.73]  

CERTIFICATE  

AVTranz has a current transcription contract with the  
Maricopa  County  Superior  Court  under  contract  
#  130 -RFP,  as  such,  AVTranz  is  an  “authorized  10  
Transcriber.”  

I,  Cindy  Ferguson,  a  court  approved  proofreader,  do  
hereby certify that the foregoing is a correct transcript  
from  the  official  electronic  sound  recording  of  the  
proceedings in the above-entitled matter, to the best of  
my professional  skills  and abilities.  

TRANSCRIPTIONIST(S):  REGINA WITTKOWSKE  

__ _ _ _  _ _ _ _ _ _ _  17  _ _ _ /s/  _ _ _ _ _ _  March 9,  20  
CINDY FERGUSON  
Proofreader  
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MEMORANDUM  

To:  Hon. Jeffrey Wall, Acting Solicitor General of the United States  

From:  Dominic E. Draye, Solicitor General ofArizona  

Date:  August 15, 2017  

Regarding: CVSG in Brewer v. Arizona Dream Act Coalition, No. 16-1180  

The  United  States  has  weighed  in  several  times  on  the  Deferred  Action  for  

Childhood  Arrivals  (DACA)  program.  In  each  of those  instances,  the  government  

has  been clear that persons  covered by DACA are present in the United States  “in  

violation of the immigration laws.”  Reply Brief for Petitioners at 2, United States v.  
Texas,  136  S. Ct.  2271  (2016)  (No.  15-674).  That  conclusion  is  identical  to  

Petitioners’  view.  Thus,  when  Arizona  law  prohibits  the  issuance  of  licenses  to  

persons  who  cannot  establish  that  their  “presence  in  the  United  States  is  

authorized under federal law,” Ariz.  Rev.  Stat.  § 28-3153(D), the obvious conclusion  

is  that  DACA  beneficiaries  are  not  entitled  to  obtain  licenses.  Judge  Kozinski  

surveyed  this  straightforward  landscape  and  concluded  that  “Arizona  follows  

federal  law  to  the  letter.”  App.  4 (Kozinski,  J.,  dissenting).  In  the  absence  of a  

conflict  with  federal  law  and  without  any  “clear  and  manifest”  evidence  of  

congressional  intent to  oust the  States  from  their historical authority over driver’s  

licenses,  Arizona v. United States, 132 S.  Ct.  2492,  2501  (2012),  the Ninth Circuit’s  

decision cannot stand.  

But  error  is  just  the  beginning  of  why  the  United  States  should  support  

certiorari in this case.  The Ninth Circuit’s holding produces numerous splits in the  

lower courts.  Pet. 19-20, 25, 28-29, 30-32.  It also threatens to transform DACA into  

“federal law,” which the government has  resisted as recently as  its  Supreme Court  

argument  inUnited States  v.  Texas.  The  rationale  for  that  resistance  is  clear:  if  

DACA  attempts  to  confer  presence  “authorized  under  federal  law”  by  unilateral  

executive  action,  then  the  program  must  be  unconstitutional  under  Youngstown.  

Although  Arizona  makes  this  point  at  length  in  its  Petition  and  believes  that  the  

federal  government  should  join  that  position,  it  remains  possible  for  the  Court  to  

avoid  the  separation-of-powers  question  by  assuming  that  DACA  is  a  mere  

1  
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guideline for prosecutorial discretion (and thus incapable of preempting state law).  

That  modest  reading  of  DACA  also  alleviates  the  threat  that  the  Ninth  Circuit  

decision poses to the separation of powers.  

In  its  current form,  the  Ninth Circuit’s  decision imperils  both the  powers  of  

Congress and the division of power between the States and the federal government.  

Even where an attack on federalism appears to “favor” the United States, the latter  

has  historically  defended  the  vertical  division  of  power  in  the  Constitution.  In  

Wisconsin Department of Health v.  Blumer,  534  U.S.  473  (2002),  for example,  the  

Court  called  for  the  views  of  the  Solicitor  General,  and  the  government  urged  

certiorari in order to reject a claim of federal preemption.  The same commitment to  

federalism weighs in favor of certiorari in the present case, especially when it comes  

at no cost to the interests of the federal government properly understood.  

I.  The Ninth Circuit’s Theory ofPreemption  

Making  sense  of the  Ninth  Circuit’s  preemption  holding  is  difficult,  due  in  

part  to  its  refusal  to  apply  the  “clear  and  manifest”  standard,  App.  35,  even  in  a  

conceded  area  of  “traditional  state  concern,”  App.  36.  The  invention  of  a  new  

immigration-specific  standard  for  preemption  is  alone  sufficient  to  warrant  

certiorari.  Moreover, in its effect, the Ninth Circuit’s finding of preemption is more  

sweeping than anything the United States has advocated in this case or elsewhere.  

The Ninth Circuit attributes its holding to the federal government’s exclusive  

authority  to  create  immigration  classifications.  E.g.,  App.  26.  But  that  field  is  

uncontroversial.  The  United  States  endorsed  it  as  amicus curiae, explaining  that  

States  may  not  “establish[]  novel  alien  classifications.”  Brief for  United  States  as  

Amici Curiae Supporting Appellees at 2,  Ariz. Dream Act Coal v. Brewer, 855 F.3d  

957 (9th Cir.  2017) (No.  15-15307).  Arizona has likewise eschewed any prerogative  

to “tamper with the federal classifications.”  Pet. 18.  Indeed, even the six dissenting  

judges  on  the  Ninth  Circuit  had  no  quibble  with  the  idea  that  States  would  be  

preempted  from  creating  their  own  alien  classifications.  App.  4  (Kozinski,  J.,  

dissenting).  This  level  of agreement  can  only  mean  that  someone  has  missed  the  

point.  

The  panel’s  error  is  distorting  federal  authority  over  immigration  in  two  

ways.  First, it transforms “federal” into “executive” by assuming that Congress has  

delegated its  power to the President through the Immigration and Nationality Act  

(INA).  App.  27,  38.  As  the  dissenting  judges  pointed  out,  this  remarkable  

delegation  (assuming  the  non-delegation  doctrine  would  even  allow  it)  would  

require an unequivocal statement from Congress.  App.  6 (Kozinski,  J.,  dissenting).  

2  
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No  such statement exists.  In fact,  the  panel’s  feint  toward identifying a statutory  

foundation  consists  of just  two  minor provisions.  See Pet.  17-18.  Unsurprisingly,  

neither  of them  establishes  that  Congress  ceded its  authority  over  immigration  to  

the  executive  branch.  Id.;  App.  8  (Kozinski,  J.,  dissenting)  (“That  the  panel  can  

trawl the great depths of the INA—one of our largest and most complex statutes—  

and return with this meager catch suggests exactly the opposite conclusion: the INA  

evinces a ‘clear and manifest’ intention not to cede this field to the executive.”).  

Second, the Ninth Circuit panel stretches federal authority over immigration  

to  forbid  a State  from  “borrow[ing]”  and  then  “arranging  federal  classifications  in  

the  way  it  prefers.”  App.  39.  Not  only  is  this  rule  contrary  to  Supreme  Court  

precedent,  which  provides  that  “[t]he  State  may  borrow  the  federal  [immigration]  

classification,” Plyler v. Doe, 457 U.S. 202, 226 (1982), but it also has no connection  

to the expressed views of Congress, which remain “the ultimate touchstone in every  

pre-emption case,” Medtronic Inc. v. Lohr, 518 U.S. 470, 485 (1996).  

The panel attempts to conceal this weakness by suggesting that Arizona has  

invented its own alien classifications, but a brief review of Arizona law reveals that  

to be inaccurate.  Arizona’s statute allows the issuance of licenses for anyone whose  

“presence in the United States is authorized under federal law.”  Ariz.  Rev.  Stat.  §  

28-3153(D).  The  implementing  regulation  from  the  Arizona  Department  of  

Transportation  speaks  entirely  in  terms  of federal  classifications,  specifically  the  

classifications  among  employment  authorization  documents  (EADs).  ER  374-77.  

That policy lists  “a USCIS  Employment Authorization Card (EAC)  with one of the  

following  category  codes,”  including  DACA’s  (c)(33)  code,  as  “not  acceptable”  to  

prove  presence  authorized  under  federal  law.  ER  377.  Arizona  does  nothing  to  

alter these classifications, which come exclusively from the federal government.  To  

reuse an example from the Petition, the State does not have a separate policy of, for  

example,  favoring persons brought to the United States before the age of five, such  

that ADOT divides (c)(33) EADs into new categories of its own making.  See Pet. 20.  

This  unaltered “borrowing”  of federal classifications  has  long enjoyed the Supreme  

Court’s sanction.  Plyler, 457 U.S. at 226.  

Here emerges the one oddity in the federal government’s amicus brief in the  

Ninth Circuit.  That brief explained that a “State might distinguish between aliens  

who  have  been  accorded  deferred  action  and  those  who  have  not,”  before  faulting  

Arizona for distinguishing among aliens on a slightly more fine criterion.  Brief for  

U.S.  as Amici Curiae at 9,  Arizona Dream Act. Coal. v. Brewer, (No.  15-15307).  It  

does  not  explain  why  a classification  at  the  level  of deferred  action  is  permissible  

while  a classification  at  the  level  of EADs  is  not.  Nor  could  it.  For  purposes  of  

3  
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preemption,  the  only  question  is  whether  Congress  has  clearly  and  manifestly  

ousted States from some behavior.  There is nothing in the Ninth Circuit’s opinion  

or  the  amicus  brief  from  the  United  States  to  establish  that  intent  in  the  very  

specific way the brief suggests.  In the interest of candor,  this is the single topic on  

which the federal government will need to clarify its  views  in order to support the  

Petition;  opposing  the  Petition  would  require  a much  larger  revamping,  including  

rejecting the position that States can distinguish on the basis of deferred action.  

Importantly,  the  United States’s  amicus brief in this  case rejects  the  theory  

that  Arizona’s  law  is  “conflict-preempted  because  it  interferes  with  the  federal  

government’s decisions regarding the ability of aliens to work in the United States.”  

Brief for U.S.  as Amici Curiae at 11  n.1,  Ariz.  Dream Act Coal.  v.  Brewer (No.  15-

15307).  This  recognition—wholly  correct—confirms  that  preemption  in  this  case  

turns  on  the  field  of creating  alien  classifications.  Id.  at  8.  That  field  is  not  in  

dispute,  but  the  Ninth  Circuit  stretches  it  to  find  preemption  where  Arizona  has  

merely “arrang[ed]  federal classifications,”  App.  39  (emphasis  added).  The  United  

States has never endorsed this expansion and should support certiorari to insist on  

clear  and  manifest  evidence  of  congressional  intent  before  upsetting  the  

relationship between the federal government and the States.  

II.  DACA as Federal Law  

If  Arizona’s  borrowing  of  federal  classifications  does  not  offend  federal  

supremacy,  then  something else  must  justify  preemption.  Permeating  the  panel’s  

decision is the barely-veiled view that DACA not only created a federal immigration  

classification  but  also  imbued  that  classification  with  legal  status.  The  Petition  

addresses  this  assumption  at  some  length.  Pet.  21-32.  The  United  States  should  

share this view,  but even if the government does not want to comment on whether  

DACA  is  federal  law  (and,  if  federal  law,  then  also  lawful),  it  can  and  should  

nevertheless support the Petition.  

The  Ninth  Circuit’s  preemption  fig  leaf,  based  on  the  idea  that  borrowing  

federal classifications is not permitted,  fails to conceal the panel’s view that DACA  

is federal law with the power to authorize recipients’ presence in the United States.  

Nowhere  is  this  assumption  more  apparent  than  in  the  final  sentence  of  the  

opinion, in which the court repeats language from the first appeal declaring “EADs  

issued under the DACA program” to be “proof of authorized presence under federal  

law.”  App.  50;  see also App.  38-39 (concluding that ADOT’s criteria for identifying  

presence  authorized  under  federal  law  “cannot  be  equated  with  ‘authorized  

4  
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presence’  under  federal  law”).1 Far  from  the  pretext  of  invalidating  Arizona’s  

statute  for  creating  novel  classifications,  this  language  parrots  the  state  provision  

but  rejects  the  substance  of  ADOT’s  conclusion  regarding  whether  DACA  

beneficiaries meet the requirement ofAriz. Rev. Stat. § 28-3153(D).  

The  Ninth  Circuit’s  substantive  conclusion  that  Arizona  is  incorrect  in  its  

view  of what  constitutes  federal  law,  which  doctrinally  must  be  a form  of conflict  

preemption,  is  inconsistent  with  the  position  of the  federal  government  itself.  In  

Texas, the United States argued that the conferral of deferred action does not work  

any  change  in  the  legality  of  beneficiaries’  presence  in  the  United  States;  those  

individuals  “remain  in  violation  of  the  immigration  laws.”  Reply  Brief  for  

Petitioners at 2,  United States v.  Texas, (No.  15-674);  see also id.  at 17 (“the alien  

. . . is  present  in  violation of law”);  Joint Appendix at 75.  In fact,  the government  

went to  considerable lengths  to  explain that even a reference to  “lawfully present”  

in the memorandum expanding DACA and creating the Deferred Action for Parents  

of Americans (DAPA) did not effect a substantive change in the law.  E.g., id. at 37  

(“‘[L]awful presence’ simply describes the result of notifying an alien that DHS has  

made a non-binding decision to forbear from pursuing his removal . . . .”); Transcript  

of Oral Argument  at  32:5,  United States v.  Texas,  136  S.  Ct.  2271  (2016) (No.  15-

674) (inviting the Court to “put a red pencil through” DAPA’s language about lawful  

presence).  This  insistence  that  persons  with  deferred  action  are  “present  in  

violation  of the  law,”  Reply  Brief for  the  Petitioner  at  17,  United States v.  Texas,  
(No. 15-674), is incompatible with the Ninth Circuit’s view that Arizona was wrong.  

If  the  question  is  whether  DACA  recipients’  “presence  in  the  United  States  is  

authorized  under  federal  law,”  Ariz.  Rev.  Stat.  § 28-3153(D),  then  the  federal  

government  and  the  State  answer  that  question  in  unison.  Accord  App.  4  

(Kozonski,  J.,  dissenting) (“Arizona follows  federal  law  to  the  letter”).  Preemption  

therefore  cannot  rest  on  the  theory  that  Arizona  wrongly  concluded  that  DACA  

beneficiaries are not authorized by federal law to be in the United States.  

By  maintaining  that  persons  covered  by  DACA  are  present  in  violation  of  

federal  law,  the  United  States  need  not  comment  on  whether  the  President  could  
unilaterally  authorize  an  alien’s  presence  “under  federal  law.”  Arizona  and  the  

1 This  portion  of  the  opinion  appears  borrowed  from  the  panel’s  prior  equal-
protection holding, which focused on the different treatment of various EADs—all of  
which the court had no trouble identifying by unadulterated federal classifications,  
incidentally.  For preemption purposes, the only question is the presence or absence  
of clear  and  manifest  congressional  intent  with  respect  to  (c)(33)  EADs,  the  only  
group plaintiffs claim to represent.  

5  
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amici  States  are  certain  that  such  power  lies  beyond  the  executive’s  unilateral  

reach,  at  least  with  respect  to  the  group  of persons  at  issue  in  the  present  case.  

That  issue  only  becomes  live,  however,  if the  Court  concludes  that  DACA  did,  in  

fact,  seek  to  make  lawful  what  Congress  declared  to  be  unlawful.  At  that  point,  

Arizona contends that DACA exceeded the President’s authority under Youngstown.  

And,  as  a  result,  it  cannot  have  preemptive  force.  Hillsborough  Cty.,  Fla.  v.  
Automated Med.  Labs.,  Inc., 471  U.S.  707,  713  (1985).  But  if the  Supreme  Court  

accepts  the  government’s  position that  DACA does  not,  in  fact,  authorize  anyone’s  

presence  as  a  matter  of  federal  law,  then  preemption  based  on  a  State’s  “own  
definition of ‘authorized presence,’” App. 39 (emphasis original), becomes irrelevant.  

The United States’s description of DACA in prior litigation militates in favor  

of  certiorari  and  ultimate  reversal  in  the  present  case.  As  long  as  individuals  

covered by DACA are “present in violation of law,” Reply Brief for  Petitioners at 2,  

United  States  v.  Texas,  (No.  15-674),  they  cannot  claim  “presence  . . .  authorized  

under federal law,” Ariz. Rev. Stat. § 28-3153(D).  The Ninth Circuit’s assumption to  

the  contrary,  which  is  necessary  for  accusing  Arizona  of  running  a  conflicting  

immigration system, cannot stand.  

* * *  

The  United  States  has  defended  DACA as  a non-binding form  of “guidance”  

regarding prosecutorial  priorities.  If that  view  is  correct,  then the  Ninth  Circuit’s  

preemption  holding  is  wrong  and  upsets  the  relationship  between  the  federal  

government  and  the  States.  More  dangerous  still  is  the  Ninth  Circuit’s  implicit  

holding  that  DACA  has  the  force  of  federal  law.  That  position  threatens  the  

separation  of powers  at  the  federal  government’s  constitutional  core  and demands  

repudiation by the Supreme Court.  

The  Ninth  Circuit  panel  would  alter  both  the  structure  of  the  federal  

government  and  the  relationship  between  that  government  and  the  States  for  the  

myopic purpose of obtaining a policy outcome by any means necessary.  This same  

feverish  motive  drove  the  panel  to  pivot  from  the  analytically  appropriate  (if  

ultimately  misguided)  equal  protection  rationale  of  its  original  opinion  to  the  

current  holding  based  on  preemption.  While  neither  decision  was  persuasive,  the  

more recent theory poses a greater threat to the structure of American government.  

The  United  States  should  support  the  Petition  in  order  to  preserve  the  

Constitution’s balance of powers.  
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Hamilton, Gene (OAG) 

From: Hamilton, Gene (OAG) 

Sent: Wednesday, November 15, 2017 2:11 PM 

To: Mizelle, Chad {ODAG); Stewart, Scott G. {CIV); Cutrona, Danielle (OAG}; Tucker, 
Rachael (OAG); Troester, Robert J. (OOAG); Panuccio, Je-sse (OASG); Bylund, 
Jeremy (OASG); Percival, James {OASG) 

Cc: Readier, Chad A. (CIV); Flentje, August (CIV); Belsan, Timothy M. {CIV); Flores, 
Sarah Isgur (OPA); Prior, Ian (OPA) 

Subject RE: (b)(5) 

(b) (5) 

Gene P. Hamilton 
Counselor to the Attorney General 
u .S. D epartment ofJustice 

From: Mizelle, Chad (ODAG) 
Sent : Wednesday, November 15, 2017 2:06 PM 
To: Stewart, Scott G. {CIV} (b) (6) ; Cutrona, Danielle (OAG) 

(b) (6) >; Hamilton, Gene (OAG) (b) (6) ·>; Tucker, Rachael (OAG) 
(b) (6) ; Troester, Robert J. (ODAG} (b) (6) ; Panuccio, Jesse (OASG} 
(b) (6) >; Bylund, Jeremy (OASG) (b) (6) ; Percival, James (OASG) 

(b)(6) v> 
Cc: Readier, Chad A. (CIV) (b) (6) >; Flentje, August (CIV) . (b)(6) 

Belsan, Timothy M. (CIV} (b)(6) >; Flores, Sarah Isgur (OPA) (b) (6) 

Prior, Ian (OPA) (b) (6) 

Subject: RE: (b)(5) 

S-cott, 

Thanks for the heads up. I'm copying OP A, since we think this is going to make headlines. 
(b) (5) 

Scott-I know the days right before Thanksgiving are tough in tern"ls of getting good coverage 
of big announcements_, (b)(5) (b) (5) 

? 

Best, 
Chad 
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Hamilton, Gene (OAG) 

From: Hamilton, Gene (OAG) 

Sent: Monday, November 20, 2017 9:53 PM 

To: Readier, Chad A. (CIV) 

Cc: O'Malley, Devin {OPA}; Shumate, Brett A. (CIV); Flentje, August {CIV); 
Mooppan, Hashim (CIV); Haas, Alex (CIV) 

Subject: Re: Court rules Trump's sanctuary executive order is unconstitutional 

Missed the link-sorry, and thanks. (b)(5) 

Gene P. Hamilton 
Counselor to the Attorney General 
U.S. Dep.artment of Justice 

On Nov 20, 2017, at 9:50 PM, Readier, Chad A. (CIV) (b) (6) wrote: 

Sure. Although you can get the decision from the link at the bottom. And we won't 
have much to add as this just repeats an earlier ruling. (b) (5) 

Sent from my Verizon, Samsung Galaxy smartphone 

-- Original message -
From: "Hamilton, Gene (OAG)"' (b)(6) 
Date: 11/20/17 9:48 PM (GMT-05:00} 
To: "Readier, Chad A. (CIV)" (b) (6) > 
Cc: "O'Malley, Devin {OPA)" • (b) (6) "Shumate, Brett A. (CIV)" 

(b) (6) r "Flentje, August (CIV)" 
(b) (6) >, "Mooppan, Hashim (CIV)" 
(b)(6) >, "Haas, Alex {CIV)" ◄ (b) (6) 

Subject: Re: Court rules Trump's sanctuary executive order is unconstitutional 

When y'all have the latest from our team, would you mind sending along? 

Thank you! 

Gene P. Hamilton 
Counselor to the Attorney General 
U.S. Department of Justice 

On Nov 20, 2017, at 9:22 PM, Readier, Chad A. (CIV) (b) (6) 

wrote: 

J • I I 1 • __I __ ._ _ _ _ __ a.L ! ___._ _ II 
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, wm. t1aa not seen mis actuauy. 

Sent from my Verizon, Samsung Galaxy smartphone 

--Original message -
From: "O'Malley, Devin (OPA)" • (b) (6) 
Date: 11/20/17 9:17 PM (GMT--s0S:00) 
To: "Readier, Chad A. (CIV)" (b)(6) , "Shumate, Brett 
A. {CIV)" ,. (b)(6) >, "Flentje, August {CIV)" 

(b) (6) >, "Mooppan, Hashim (CIV)" 
(b)(6) >, "Haas, Alex {CIV)" 

(b) (6) >, "Hamilton, Gene (OAG)" 
(b)(6) > 

Subject: Fwd: Court rules Trump's sanctuary executive order is 
unconstitutional 

Can someone call me on this? 

(b) (6) 

Sent from my iPhone 

Begin forwarded message: 

From: "Lazo, Alejandro" <alejandro.lazo@wsj.com> 
Date: November 20, 2017 at 9:14:57 PM EST 
To: "O'Malley, Devin {OPA)" (b)(6) '> 

Subject: Fwd: Court rules Trump's sanctuary executive 
order is unconstitutional 

Hi Devin. Here is that release I was referencing in our chat. At 
the very bottom of the page there is a link to the court filing 
itself. 

Alejandro Lazo 
~EPOFHER • SMI FR1,UC1 S-CO BUREAU 

M: o • 0 : +1 415 7656109 
E. Alej anc!Jo.Lazo@V'ISJ.Ccm 
T· @Alejand:rol.sz_a 

--- Forwarded message ---
From: S.F. City Attorney's Office <john.cote@sfgov.org> 
Date: Mon, Nov 20, 2017 atS:55 PM 
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Subject: Court rules Trump's sanctuary exe,cutive order is 
unconstitutional 
To: aleiandro.lazo@wsi.com 

For lmme,dia1e Release: 

Nov, 20, 2017 

Contact: John Cote 

(4 I 5) 554-4€62 

2844 Prod 1 0277 

Document ID: 0.7.22708.22151 

mailto:aleiandro.lazo@wsi.com


oraer 15 uncon5ucuuona1 

Aft.er earlier victories broughr a temporary reprieve, Herrera wins perm;. 
ruling that removes threat to federally funded programs across the coc. 

SAN FRANCISCO (Nov. 20 2017) - City Attorney Dennis Herrera toclay released 
following statement on the U.S. District Court issuing a permanent injunction prohil 

the federal government rrom enforcing President Donald Trump's unconstitutional 

executive order that sought to strip rederal funding from sanctuary jurisdictions: 

"This rs a victory for the American people and the rule ofJaw. This executive ore 
was unconstitutional before the ink on it wa-s even dry. 

We live in a democracy. No one ls above the Jaw, lncJ'udlng the presjdent Presi 
Trump might be abfe to tweet whatever comes to mind, but he cant grant hlmse 
new authority because he feels like iL When you have a president who describ, 
our judJc1aJ system as 'a joke,'the value ofthree equal branches ofgovemmem 
becomes even clearer. This case is a check on the presfdent's abuse ofpower, 
Which is exactly what the framers of the Constitution had in mind. 

The only way to stop a bully is to stand up to him. That's What San Francisco h, 
done. 

Im grateful rhat weve been able to protect b11/1ons ofdollars that help some oft 
most vulnerable Americans. Wete talking about low-income tammes, semors, fc 
children and people with disabilities. This is money that helps provides food, he 
care and a roof over their heads. It's money that pays for bridges-and public tra 
Those are the programs this administration targeted in its misguided attempt to 
immigrants. 

Let me be clear. San Francisco follows federal 1mmigratJon Jaw. The federal 
government nas always been tree to enforce Immigration law 1n San Francisco, 
like it can anywhere else in the country. We do not harbor cnminals. The feder, 
government knows who is in ourjails. If they think someone is dangerous, all th 
need is a criminal warrant 

But our teachers, doctors and police omcers cannot be oonsciipted into becom 
immigraUon agents. San Francisco's sanctuary policies make our city sater by 
encouraging anyone who has been a vicljm or witness to a crime to teJJ police. I 
are a safer commumty when people can report a crime, bring a loved one to tht 
doctor or take their kids to school without worrying it could le.ad to a family merr 
being deported. 

This president and hts admmistration have been trymg to twist facts, stoke fear. 
anddemonlze immigrants to score cheap political points. The American people 
too smart for that From the framers orour Constitution to the hardworking famJ 
in our cities and towns, we are a nation of1mm1grants. People come here to he!, 
burJd Amenca and build a better life tor lheJr tam11ies. Theyte figfTUng for the 
American dream. It's time tor tn1s administration to stop trying to divide our schc 
our neighborhoods and our country. The federal immigration system has been 
broken for a long time. Buildfng a wall is not the answer. It's time for bipartJsan 
reform that recognizes the contributions immrgrants make to our communities .a 
our economy. They have built families, busjnesses and homes here. Tearing lh 
apart doesn't make sense for anyone.~ 

Background 
San Francisco on Jan. 31 , 2017 oecame the first entity to sue Trump over his ex~ 
order to strip federal fundinQ from "sanctuary jurisdictions." Santa Clara County ar 
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local governments soon followed. San Francisco had about $2 billion at staKe. Th 
included $1 .2 billion in annual operating funds, or about 13 percent of San Franci: 
budget and another $800 million tn mum-year federal grants that are not part of 11 
annual operating budget and used primarily for large infrastructure projects. Hke b 
roads and public transportation. 

That lawsuit is the first of two that Herrera has brought against the Trump adminis1 
over federal funding for sanctuary cities. The second lawsuit. filed Aug. 11, 2017. 
lo invalidate grant conditions that U.S. Attorney General Jefferson B. Sessions Ill 
separately sought to place on a group of U.S Department of Justice grants for loc 
enforcement. Those conditions came after the court preliminarily enjoined enforce 
the executfve order in April San Francisco's case that challenged the executive o 
about limits on what the president can do. San Francisco's case challenging the g 
conditions is about limits on what the attorney general can do. That case rs ongoir 

Today's order also addressed San Francisco's cJatm for relief that its sanctuary la 
comply with federal law The court dfd not rule on the merits of thts claim, and inste 
invited the city to bring that claim in the Sessions lawsuit 

The cases are: C11y and County of San Francisco v. Donald J. Trump, et al .. U.S. I 
Court for the Northern Distrfct of California Case No. 3: 17-cv-00485. filed Jan. 31, 
City and County of San Francisco v. Jefferson B. Sessions Ill. U.S. District Court fl 
Northern District of Galifomia case No. 3·11-cv-04642., filed Aug 11. 2017. Additic 
documentation from the case is avaitabte on the City Attorney's website at: 
sfcityattomey orq 

Order granting motion: https !/gallery ma1lch1mp com/ 
561 c7fcf27d46702f57bdf30b files/40215e68-fe5c-49ce-a6cc
d8be9303df01 /Order Granting Motion pdf 

### 

Copyngnt©2017 City Attorney ofSan Francisco All (ignts reserved 

View this email rn vour browser 

Our mailing address is; 

Office oflhe City Attorney 

City Hall Room 23-4 
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San Francisco, CA 94102 
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Hamilton, Gene (OAG) 

From: Hamilton, Gene (OAG) 

Sent: Monday, November 20, 2017 10:11 PM 

To: O'Malley, Devin (OPA) 

Cc: Flentje, August {CIV); Readier, Chad A. (CIV); Shumate, Brett A. (CIV); 
Mooppan, Hashim (CIV); Haas, Alex (CIV) 

Subject: Re: Court rules Trump's sanctuary executive order is unconstitutional 

Works here 

Gene P. Hamilton 
Counselor to the Attorney General 
U.S. Dep.artment of Justice 

On Nov 20, 2017, at 10:09 PM, O'Malley, Devin (OPA) (b) (6) wrote: 

Chad's edits. 

(b)(5) I'll go with Brett and 

Sent from my iPhone 

On Nov 20, 2017, at 10:08 PM, Flentje, August {CIV) ~ (b)(6) wrote: 

(b) (5) 

Sent from my Verizon, Samsung Galaxy smartphone 

--Original message --
From: "O'Malley, Devin (OPA)" (b) (6) 

Date: 11/20/17 10:03 PM {GMT-05:00) 
To: "Readier, Chad A. (CIV)" (b) (6) 

Cc: "Shumate, Brett A. (CIV)" (b) (6) .>, "Flentje, 
August (CIV}" (b) (6) >, "Mooppan, Hashim (CIV)" 

(b) (6) >, 11Haas, Alex (CJV)" 
(b) (6) "Hamilton, Gene {OAG)" 
(b) (6) 

Subject: Re: Court rules Trump's sanctuary executive order is 
unconstitutional 

(b) (5) 
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(b) (5) • 

Sent from my iPhone 

On Nov 20, 2017, at 9:58 PM, Readier, Chad A. (OV) 
(b) (6) wrote: 

(b)(5) 

Sent from myVerfzon, Samsung Galaxy smartphone 

--Original message --
From: "O'Malley, Devin (OPA}'' (b) (6) > 
Date: 11/20/17 9:54 PM (GMT-O5:00) 
To: "Readier, Chad A. (CIV)" (b) (6) 

Cc: "Shumate, Brett A. (CIV)" 
(b) (6) >, "Flentje, August {CIV)" 

(b) (6) >, "Mooppan, Hashim (CIV)" 
(b) (6) >, "Haas, Alex (CIV)" 

(b) (6) , "Hamilton, Gene {OAG)" 
(b) (6) 

Subject: Re: Court rules Trump's sanctuary executive order is 
unconstitutional 

Ah yes forgot the existing appeal. 

(b) (5) 

? 

Sent from my iPhone 

On Nov 20, 2017, at 9:49 PM, O'Malley, Devin {OPA) 
v> wrote: 

DRAFT statement for REVIEW: 

(b) (5) 
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Sent from my iPhone 

On Nov 20, 2017, at 9:22 PM, Readier, Chad A. 
{CIV) (b) (6) wrote: 
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UNITED  STATES  DEPARTMENT  OF JUSTICE  
EXECUTIVE OFFICE FOR IMIGRATION  REVIW  

UNITED STATES  IMMIGRATION COURT  

CHARLOTE,  NORTH  CAROLIA  

I  TH  MATTER OF  )  IN  REMOVAL PROCEEDIGS  
)  

(b) (6) (b) (6) ,  )  File  No:  (b) (6)
)  

Respondent.  )  December  l,  2015  

CHARGE:  Section  2 2(a)(7)(A)(i)(I)  of the  Immigration and Nationality Act  
("INA"  or "Act")  

APPLICATIONS:  Asylum,  Witholding  ofRemoval,  and  protection  under the  United  
Nations Convention  Against Torture  

ON  BEHALF OF RESPONDENT:  ON  BEHALF OF THE GOVERMENT:  

Adres  Lopez,  Esq.  Cori  White,  Esq.  

Office of the  ChiefCounsel  

U.S.  Departent ofHomeland Security  

WITTEN DECISION OF THE  IMMIGRTION JDGE  

I.  Procedural  History  

The  respondent is  (b) (6) fmale citizn ofEl  Salvador who  entered te United  
States  on  014  and  was  encountered by Customs and Border  Protection  agents.  On  July  6,  2  
August 19,  2  served the  respondent with a  014,  the  Deparment ofHomeland Security ("DHS")  
Notice  to  Appear  ("NTA")  charging her with  removability pursuant to  section  
212(a)(7)(A)(i)(I)  of the  Imigation and Nationality Act ("INA"  or  "Act").  Exhibit 1 .  At a  
master calendar  hearing  on  014,  the  respondent,  through counsel,  December  5,  2  admited  the  
allegations  set  frt  in  the NTA,  conceded the charge,  ad  El  Salvador was  designated as  the  
country  ofremoval.  The Court,  terefre,  finds by  clea  and convincing  evidence  that the  
respondent is removable  as charged to  the country of  El  Salvador  INA§  2.  40(c)(3)(A).  

On March  30,  2  submited  application  fr asylum,  witolding  of  0 5,  the  respondent  an  
removal under the  Act,  and protections  under the  United Nations  Convention  AgainstTorure.  

Exhibit 2 On September 1 ,  2  a  individual hearing  on  the  respondent's  .  0 5,  the  Cour  held  
applications  fr reliefand  reserved  fr entry of this written  decision.  

idence  Presented  II. Ev

The  court  has reviewed  and  considered  all  evidence  submitted  by the  paries,  wether it  
is  expressly refered to  in  this  decision or  not.  
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A. Documentary Evidence 

Exhibit l: Notice to Appear 
Exhibit 2: Respondent's Application for Asylwn, Withholding ofRemoval, and 

protections under the Convention Against Torture (Form 1-589) with 
supporting documents (tabs A through C) filed March 30, 2015 

Exhibit 3: Respondent's supporting documents (with tabs D through J) filed 
August 4, 2015 

The Court takes administrative notice of the country conditions as described in the 2014 
U.S. Department of State Hwnan Rights Practices Report for El Salvador, available at 
http://www.state.gov/documents/organization/236900.pdf (hereinafter "2014 El Salvador 
Country Report"). 8 C.F.R. § 1208.12(a); Quitanilla v. Holder, 758 F.3d 570, 574 n. 6 (4th 
Cir. 2014); Ai Hua Chen v. Holder, 742 F.3d 171, 179 (4th Cir. 2014). 

B. Testimonial Evidence 

The testimony of the respondent is summarized as follows: 

The respondent testified she was born in El Salvador o 
school diploma. Sometime i M the respondent marrie 

(b)(6) , and has a high 
(b) (6) 

(hereinafter Qi>l;D"}. They have three children in common, and divorced i (b) (6) 

At the beginning ofher testimony, the respondent adopted her sworn statement 
submitted in support ofher Form 1-589 application. Exhibit 2, tab Bat 12-14; see Matter ofE
F-H-L-, 26 l&N Dec. 319,322 n.3 (BIA 2014) (citing Matter ofFefe, 20 I&N Dec. 116, 118 
(BIA 1989)). 

In addition to her sworn statement, the respondent testified about a conversation she 
had i (b) (6) 

- - On that occasion (b)(6) 

-
Betwee (b)(6) the respondent spoke t (b) (6) 

. The respondent testified her1111 
(b)(6) ■--

2 
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The responde (b)(6) 
The respondent wa (b) (6) 

The respondent claims sh (b)(6) 

(b) (6) 
(b) (6) 

The respondent testifie (b) (6) 

The respondent testified tha (b) (6) 

Other aspects of the respondent's testimony are reflected in the Court's analysis below. 
The remainder of the respondent' s testimony is contained in the verbatim transcript of the 
individual hearing held on September 1, 2015. 

III. Asylum 

A. Burden ofProof 

Any individual who is physically present in the United States, irrespective of status, 
may receive asylum, in the exercise of discretion, provided she filed a timely application and 
qualifies as a refugee within the meaning of section 1 0l(a)(42)(A) of the Act. INA§ 208. An 
alien bears the burden of proving eligibility for asylum. Naizgi v. Gonzales, 455 F.3d 484, 486 
(4th Cir. 2006); INA § 208(b)(l )(B)(i); 8 C.F.R. § 1208.13(a). To establish asylum eligibility 
under the Act, the applicant must show that she was subjected to past persecution or that she 
has a "well-founded" fear of future persecution "on account ofrace, religion, nationality, 
membership in a particular social group, or political opinion." 8 C.F.R. §1208.B(b)(1 ). An 
alien who establishes past persecution is entitled to a rebuttable presumption that she has a 
well-founded fear of future persecution. Id. Absent past persecution, an applicant may 
independently establish a well-founded fear of persecution. Ngarurih v. Ashcroft, 371 F.3d 
182, 187 (4th Cir. 2004). 

1 The Court notes this Spanish name translates - English. 
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B.   One   Year   Time   Bar  


A  alien applying fr asylum must show "by clear  and convincing evidence that the  
application has been filed within one year  aster the date of the alien's arrival in the United  
States."  IA  Te DHS concedes, and the Court  finds, tat te§208(a)(2)(B)  respondent  
entered the United States on July 6,  2014, and her  asylum application was timely filed on  
March 30, 2015.  

C.  Credibilit  

A  alien requesting asylum bears the evidentiary burden of  proofad persuasion in  

connection with any application under section 208 of  the A .  § 208(b)(l )()(i); 8  ct  See  IA  
C.F.R.  § 1208.13(a);  Mirisawo  v.  Holder,  599 F.3d 391, 396 (4t  Cir.  201  0).  For any  
application fr asylum filed aster May 11 , L ID A  2005, certain provisions ofthe REA  ct of  

2005 regarding coroboration  INA  Aand credibility are applicable.  § 208(b)(l )(B)(iii).  

applicant's ow  testimony is sufficient to met the burden ofproving their asylum  claim, if  it is  
believable,  consistent, and sufficiently detailed to provide a plausible and consistent account of  

the basis of  their far.  8 C.F.R.  § 1208.13(a).  

A immigrationjudge must provide specific, cogent reasons fr making an adverse  
credibility determination.  Djadou  v. Holder,  662 F 3d 265, 273 (4th Cir.  201  1).  I 

evaluating a  asylum applicat's testimony, "omissions, inconsistencies, contradictory  
evidence ad inherently improbable  testimony are  appropriate bases fr making a  averse  
credibility determination."  Id  Even the existence ofonly a fw such inconsistencies can  
support an adverse credibility determination.  Id.  Following passage  L I Aof  the REA  ct of  

2005, an inconsistency can serve as a basis fr an adverse credibility determination "without  
regard to whether [it] goes to the heart  of the applicant's claim.  Qing  Hua  Lin,  736 F.3d 343,  

352-53 (4th Cir.  § 208(b)(l  )(B)(iii)).201  3) (citing INA  

Considering the totality of  the circumstances and all relevant fctors, the Court may  
base a credibility determination on any of  the  fllowing:  (1) the applicant's demeanor, candor,  

or responsiveness;  (2) the inherent plausibility of  the applicat's account;  (3) the consistency  
between the applicat's or witness's written and oral statements, the interal inconsistencies of  

each statement, ad ay inaccuracies or flsehoods in  such statements, without regard to  
whether an inconsistency, inaccuracy, or flsehood goes  to the heart ofte applicat's claim;  

(4) consistency of  the  applicant's statments with other  evidence of  record,  including the  

reports of  the Department ofState on country conditions;  or  (5) any other relevant factor.  INA  
§§ 208(b)(l  )(B)(iii);  24l  (b)(3)(c);  see  also  Singh  v. Holder,  699 F.3d 321  ,  328 (4th Cir.  201  2).  

Where the Court  determines that te applicant should provide evidence corroborating  
the alien's testimony, such evidence must be  provided unless the applicant does not have the  
evidence and cannot  IA  . Holder,  reasonably obtain  it  § 208(b)(l  )(B)(ii);  see  Jian  Tao  Lin  v 

611  F 3d 228,  237 (4th Cir.  2010) (even fr credible testimony, "corroboration may be  
required when it is reasonable  to expect such proof  and there is no reasonable explanation fr  
its absence") (interal citation and quotation marks omitted).  Lack of  coroborative evidence  
is not necessarily ftal to a  asylum application, however, as  "[a]n individual ca, without  

4  
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corroboration,  satisf  tis  standard  simply  by presenting credible  testimony  about  specific  fcts  
that  would  cause  a similarly  situated person to  likewise  fear  persecution."  Jian  Tao  Lin,  611  
F.3d  at 236  (inte al citation omitted);  see  also  8  C.F.R.  08.13(a);  8  C.  .§  12  F.R  
§12  )(i).08.16(b)(2  

Based  on the respondent's testimony  and the  documentary evidence  provided,  the  Court  
finds  that the  respondent  is  not  credible  fr several  cogent  ad  specific  reasons.  First,  the  
respondent  testified  (by  way  of  adoption  of  her  written  statement)  that th  

.  On  cross-examination,  the  
(b) (6)

respondent  was  asked  to  explain  why  she  told  a  asylum  officer  during her credible  fea  

interiew that  th  
.  Exhibit  1 ,  credible  far  worksheet  at  4.  Te  respondent explained the  

omission  on the  fact she  only  gave  summar  statements  to  the  asylum  officer,  and  th  
.  The Court  finds  the  

(b) (6)

(b
 

respondent's  explanation  to  be unpersuasive,  and notes  she  beas  the buden of  proof  ad  
coresponding  risk  ofan  inconclusive  record.  Salem  v.  Holder,  647  F.3d  111 ,  1 16  (4th Cir.  

2  The  Court  finds  this  inconsistency  relates  to  cental  to  the  011).  a material  fact that  is  
respondent's claim,  and  therefre  does  not  support her credibility.  

Second,te  respondent testified  tha  
.  O cross-examination,  the  respondent  was  asked  to  

(b) 

explain why  her swo  statement filed in support  of  her asylum application makes no  refrence  
.  Exhibit 2  the  respondent  filed to  , tab C  at 14.  Again,  

provide  a persuasive explanation  fr  this  omission  other  than  to  sa  
The  omission  inte  respondent's  delaration  

(b) (6)
(b) (6)

is  sigificant  as  it goes  to  the  hear  of  her claim  as  one of  the  precipitating  events  that led her  to  
flee  El  Salvador.  The  Court  finds  this  inconsistency  does  not  support her  credibility.  

Third,  the respondent  was  asked on  cross-examination  why  her  swo  statement makes  
no  refrence  to  her clai  

.  The  respondent explained  tha  
,  but  conceded  this  fct  was  not  in  h�r  swo  statement  becaus  
The  respondent  failed  to  provide  an  explanation  fr the  absence  of  tis  import  

(b) (6)
(b) (6)

(b) (6)

evidence,  and  the  Court  findste omission  does  not support  her credibility.  

In  light of  tese  inconsistencies  ad omissions  in  her  testimony,  the  Cour  finds  that the  
respondent  is not  credible.  Upon  consideration  ofthe  record  as  a whole  and  the  totality of  the  
circumstances, the  Court  makes  an  adverse credibility deterination  and therefre  denieste  
respondent's  application fr asylum.  Ilunga  v.  Holder,  777  F.3d.  199,  2  .  015)  07 (4th Cir  2  
(citations  omitted);  Hui  Pan  v.  Holder,  737 F  3d 92  2  ..  1 ,  930  (4th Cir.  013) (citing  Rusu  v  

UnitedStates,  2  3 (4th Cir.  2  ) ("a  unfvorable  credibility deterination  is  96  FJd  316,  32  002  
likely to  be  ftal  to  such  a claim")).  

A an alte ative  finding,  the Court  will address  whether the  respondent h sufficiently  
coroborated  her  claim  despite her lack  of  credibility  2  Holder,  .  08(b)(1 )(B)(ii);  Hui  Pan  v.  

737  F.3d at 930;  Matter  ofL-A-C  ,  2  516,  518  (BIA  2  - 6  I&N Dec.  015).  

5  
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D. Corroboration 

The REAL ID Act altered the IN A's requirement regarding corroborating evidence. 
Singh v. Holder, 699 F.3d 321 , 328 (4th Cir. 2012). Pursuant to the REAL ID Act, "when a 
trier offact is not fully satisfied with the credibility of an applicant' s testimony standing alone, 
the trier offact may require the applicant to provide corroborating evidence 'unless the 
applicant does not have the evidence and cannot reasonably obtain the evidence.'" Id. at 
329 (citing 8 U.S.C. § l 158(b)(l)(BXii) [INA§ 208(b)(l)(B)(ii)] and Matter ofJ-Y-C-, 24 I&N 
Dec. 260, 262 (BIA 2007) ("The amendments to the [REAL ID] Act continue to allow an alien 
to establish eligibility for asylum through credible testimony alone, but they also make clear 
that where a trier offact requires corroboration, the applicant bears the burden to provide 
corroborative evidence, or a compelling explanation for its absence.")). The method of 
authentication that the party submitting the evidence utilizes may affect the weight ofthe 
evidence, and the Court "retain[ s] broad discretion to accept a document as authentic or not 
based on the particular factual showing presented." See Lin v. Holder, 771 F.3d 177, 186-87 
(4th Cir. 2014); Matter ofD-R, 25 I&N Dec. 445,458 (BIA 2011). 

The respondent produced several documents as corroborative evidence to establish her 
marriage t ruJlliJJ, and several domestic violence protective orders she obtained against him 
betwee (b) (6) Exhibit 3, tab H at 46-63. The first protective order of 

(b) (6) states at the time ofher complaint the respondent wa 
. Id. at 46. By contrast, a marriage certificate o (b) (6) 

produced by the respondent reflects the respondent i . Id. at 
69. To some extent, this discrepancy calls into question the veracity ofthe respondent's 
foreign documents to establish her marriage t (b)(6) 

- the Court finds corroborating evidence establishing he (b)(6) 

- 1s especially important. 

The respondent produced a birth certificate o for her daughte lt;)Il;JI 
which list Q:Jl;JJ as the father, and the respondent by her maiden name. Exhibit 3 , tab Fat 21. 
A birth certificate for the respondent' also list Imm] as the 
father, and the respondent by her maiden name. Id. at 24. A third birth certificate for the 
respondent's so also list QPU as the father, and the 
respondent by her maiden name. Id. at 2 7. While these documents tend to establis -ru,-1-m-1 as 
the father of the respondent's children, they do not corroborate her clai (b)(6) 

This fact does not corroborate the 
respondent's testimony tha because her legal name 
wa (b) (6) Exhibit 2, tab Cat 14 (emphasis in original). 

The Court reviewed sworn statements from the respondent's friends and neighbors 
generally attesting to her relationshi El@■ and past abuse by him. Exhibit 3, tab J at 
89-114. All of these documents were prepared in May 2015 after the respondent was placed in 
removal proceedings, and a merits hearing scheduled to receive evidence on her application for 
asylum. These statements rely mainly on hearsay statements made by the respondent to the 
declarants, although some of them provided eyewitne (b) (6) 

6 
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The Court finds these statements do not substantially corroborate the respondent's 
claim as they were not prepared contemporaneously with the incidents they recount. 
Moreover, the statements were prepared by witnesses not subject to cross-examination, such 
that the trustworthiness of the declarants cannot be adequately determined. Djadjou v. Holder, 
662 F.3d 265, 276-77 (4th Cir. 2011); Matter ofH-L-H & Z-Y-Z-, 25 l&N Dec. 209,214 n.5 
(BIA 2010), abrogated on other grounds by Huang v. Holder, 677 F.3d 130 (2d Cir.2012); 
accord Hui Pan v. Holder, 737 F.3d 921, 930-31 (4th Cir. 2013). The Court affords these 
documents little probative weight 

Id. at 31. The Court gives this evidence limited probative weight 
and finds it does not sufficiently corroborate the respondent's claim ofpast domestic abuse by 

The respondent did not submit any country condition evidence regarding El Salvador. 
The Court has considered the most recent Department ofState country report regarding the 
treatment ofwomen and government response to domestic violence. 2014 El Salvador 
Country Report at 1, 15-18. The Court recognizes that El Salvador experiences significant 
societal problems related to domestic violence, public safety resources, and widespread 
criminal activity. This observation is clearly reflected in the country conditions report 
considered by administrative notice. Although this evidence indicates that domestic violence, 
ineffective law enforcement efforts, and human rights abuses exist in El Salvador, it does not 
corroborate the respondent's specific claim of mistreatment by her alleged former husband 
m>Q Matter ofL-A-C-, 26 l&N Dec. at 524-25. 

Upon consideration ofall the evidence of record and the totality of the circumstances, 
the Court finds that the respondent has not provided sufficient evidence to corroborate her 
claim. INA§ 208 (b)(l)(B)(ii); Singh v. Holder, 699 F.3d at 330; Matter ofL-A-C-, 26 I&N 
Dec. at 522. 

As an alternative holding, the Court will analyze the statutory basis of the respondent's 
asylum claim. 

E. Analysis 

To satisfy the statutory test for asylum, an applicant must make a two-fold showing. 
She must demonstrate the presence ofa protected ground, and must link the feared persecution, 
at least in part, to it Saldarriaga v. Gonzales, 402 F.3d 461, 466 (4th Cir. 2005). An alien 
qualifies for asylum if they were persecuted "on account of ... membership in a particular 

7 
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-
Crespin-Valladares,  the  Fourt  Circuit remanded  te alien's  proceedings  frfrter  fct  
finding to  deterine  whether the har  alleged by the alien  was  in  fat on account ofhis  family  
ties.  Id at 129.  

Based  upon  the  ev  of  record,  the  Court  nds  that the  respondent'sidence  relationship  

with her frer spous  (b) (6) is  insufficient to  meet the  criteria to  establish  a  
cognizble particular social goup  as  required  under contolling  case  law,  including  Matter  of  
A-R-C-G-,  Crespin-Valladares,  ad  teir  progeny.  

a.  Immutabilit  

The Board's "interretation of  the phrase  'membership  in  a particular social goup'  

incorporates  te common immutable  characteristic  stadard  set frth  in  Matter  of costa[.]  
Mater  ofM-E-V-G-,  26  l&N Dec.  227,  237-38  (BIA 2014).  The  shared  characteristic of  the  
particular  social goup  must be  one  that "te members of  the  group  either  canot chage,  or  
should  not be  required to  change  because  it is  fndamental to  their  indiv  or  idual  identities  
consciences."  Matter  ofAcosta,  19  l&N Dec.  211,  233  (BIA 1985);  accord  Martinez  v.  

Holder,  740  F.3d 902,  91  0-11  (4th Cir.  2014).  The  shared  or imutable  characteristic  should  
be  te characteristc that makes  the  group  (1) generally  recognizble  in te community and (2)  
sufficiently  particular to  define  the  group's membership.  Matter  ofA-M-E  &  J-G-U  24  I&N  
Dec.  69,  74  (BIA 2007).  

A asylum  applicant's gender is clearly  an immutable  characteristic in a proposed  
group  comprised  of  only  women.  Matter  ofA-R-C-G-,  26 I&N Dec.  at 392.  The Board h 

held  that marital  status  can  be  an immutable  characteristic  idual  iswhere  the  indiv  unable  to  
leav the  Id.  .  of  this issue,  howev  fcte  marital  relationship.  at 392-93  Deterination  er,  is  
dependent taking into  account the applicant's  own  experiences,  as  well  as  emor  objectiv  
evidence  such  as background country infration.  Id  at 393.  

The  Court  finds  that  the respondent has  not  met her  burden  to  show a  common  
immutable  chaacterstic  despite  her  fmale  gender  and  Sav  Matter  of -Radora  nationality.  

C-G-.  26  I&N Dec.  at 392-93.  

Assuming  without deciding the respondent was  in  fct  married to  and had  children with  
,  her testimony  and documentary  idence  demonstate  (b) (6)(b) (6) ev  

.  Exhibit 2,  tab C  at  
13-14.  The  respondent lest fr  the United States  on June  16,  2014.  Id  at 12.  

The  respondent's  e her  abuser's hom  (b) (6) el to  the  ability to  leav  ad tav  
United States  fiv or  the  relationship with her  estranged  husband was  e  six  years  later  indicates  
subject to  change,  ad therefre  not imutable.  Matter  ofA-R-C-G-.  26  l&N Dec.  at 393.  

Accordingly,  the Court  finds  that te respondent's  idence  does  not support teev  imutability  
requirement fr a cognizble  social  group.  Martinez  v.  Holder,  740  F.3d  at 910.  

b.  Particularity  

The Boad's  requirement of  particularity  chiefly  addresses  the  "group's boundaries"  or  
"outer limits."  Matter  ofM-E-V-G-,  26  l&N Dec.at 241 .  More  specifically,  a partcular social  

9  
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group must be defined by characteristics that provide a clear benchmark fr determining who  
flls  within the  goup.  Matter ofA-M-E- &  J-G-U-,  24  I&N  Dec.  at 76.  I  some  
circumstances,  ters used to describe the group  can  combine to  create a group with discrete  
and definable boudaries.  Matter ofA-R-C-G-,  26  l&N  Dec.  at 393.  For  ample,"a married  ex  
woman's  inability to leave  [a]  relationship may be infred by societal ex  about  pectations  
gender  and subordination,  as well  as legal  cons  such as  divorce  and  s  Id.traints  eparation."  
(citing Matter ofW-G-R-,  26  I&N  Dec.  at 214)  (emphasis added).  "The  goup  must also be  
discrete and have definable  boudaries -- it must not be  amorphous,  overbroad, diffse,  or  
subjective."  -E-V 239  (citation  omitted);  see  als  Matter  ofM  -G-,  26  I&N  Dec.at  o  Zel a  v.  
Holder,  668  F.3d  159,  166  (4th Cir.  201  2)  (goup must have"paricular and well-established  
boundaries").  A social group does not have  to be defined with strict homogeneity  but te  ,  

goup caot be"too loosely defined."  Matter ofA-M-E- &  J-G-U-,  24  I&N  Dec.  at 74;  
Matter ofC-A-,  23  I&N  Dec.  at 957.  

A cogizble paricular social group is not defined with particularity  by the fct tat te  
applicant is subject to domestic violence.  Matter ofA-R-C-G-,  26  I&N  Dec.  at 393  n.14  (citing  
Matter of W-G-R-,  26  I&N  Dec.  at 215)  (recogizng that a social goup  must have"defined  
boundaries"  or a"limiting characteristic"  other than the risk of  persecution).  

The Court  finds the respondent has not met her burden to  show paricularity  of  her  
proposed social group that can be described with discrete or defable boundaries.  First, te  
respondent's propose  paricular  social group  is  overly broa.  The respondent proposes  that  
she belongs to a goup consisting of"El Salvadoran women  who  are unable to  leave  their  
domestic relationships where they have children  in  common."  Thus,  the respondent defines  
her goup by both a domestic relationship and children  in common  with her abuser.  I  Mater  
ofA-R-C-G-,  the Board noted tat a cognizable particular social group is not defined with  
particularity by the fct that the applicant is subject to domestic violence.  Matter ofA-R-C-G-,  

26  I&N  Dec.  at 393  n.1 4 (citing Matter ofW-G-R-,  26  I&N  Dec.  at  215)  (recogizing that a  
social group must have"defined  boundaries"  or a"limiting characteristic"  other tan the risk  
of  persecution).  The Cour  finds that the respondent's proposed social goup is impermissibly  
broad.  

Second,  El  Salvador is inhabited by many women  who  suffer fom the scourge of  

violence against  women,  ad  the  country experiences widespread  incidents including violent  
deaths of  women.  Although Salvadoran  law affords protection to  victims of  domestic violence,  
including shelter, tere were  insufficient facilities  fr tis purpose durig te most recent  
reporting period.  201  4  El Salvador Countr  Repor  at 21 .  Given the number of  women who  
experience  domestic violence in  El Salvador, the group lacks discrete boundaries.  

Third, unlike the alien in Matter  ofA-R-C-G,  te respondent's evidence does not  
support  her claim that she was married to  a man  ad in a relationship she was unable  to  leave.  
I  Matter  ofA-R-C-G-,  the paricular social group at issue  incorporated the  ters"maried,"  
"women,"  and"unable to  leave the relationship."  26  I&N  Dec.  at 393.  The Board stated,"[i]n  
some circumstces,  the  ters can  combine to create a group with discrete and definable  
boundaies."  Id.  The Board stated a"married woman's  inability  to leave the relationship may  
be infred by  societal ex  about gender and subordination."  Id  pectations  . 

1 0 
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In this case, the Court finds the respondent has not provided sufficient evidence to show 
she was unable to leave the relationship with he MUbecause of any "social expectations 
about gender and subordination, as well legal constraints regarding divorce and separation.,, 
Id. (citing Matter ofW-G-R-, 26 I&N Dec. at 214). To the contrary, the respondent's evidence 
reflects she separated from hi and obtained a divorce from him i MX9 
- · Given the prevalence of domestic violence in El Salvador, the respondent is unable to 
show tha (b)(6) makes her particular. 

Fourth, the Court finds that the respondent has not sufficiently narrowed her group as it 
was in Crespin-Valladares v. Holder. In Crespin, the social group was not comprised of every 
member in the alien's family, but rather centered on just two specific family members: "The 
family unit -- centered here around the relationship between an uncle and his nephew -
possesses boundaries that are at least as 'particular and well-defined' as other groups whose 
members have qualified for asylum." 632 F.3d at 125 (citations omitted). More specifically, the 
Fourth Circuit observed thatthe group consisted offamily members who agreed to be 
prosecutorial witnesses: 

For example, we have recently found that the "group consisting of family 
members of those who actively oppose gangs in El Salvador by agreeing 
to be prosecutorial witnesses" qualifies as a particular social group. Each 
component of the group in Crespin-Valladares might not have particular 
boundaries. "Prosecutorial witnesses" might reach too broad a swath of 
individuals; ''those who actively oppose gangs" might be too fuzzy a label 
for a group. Our case law is clear, however, that the group as a whole 
qualifies. 

Temu v. Holder, 740 F.3d 887, 895-96 (4th Cir. 2014)(citations omitted). 

The respondent's case is factually distinguishable from Crespin-Valladares v. Holder. 
The alien in Crespin was targeted for his familial relationship to his uncle who testified in 
court about the murder of his cousin. It was not the family relationship alone that made the 
alien a target for persecution, but the additional fact that Crespin and his uncle publically 
cooperated with the prosecution as witnesses to identify his cousin's murderers. Crespin
Valladares v. Holder, 632 F.3d at 125. They took public steps ofcooperation when they 
described the gang members to the police by going to the police station to participate in an 
identification line-up, and when the uncle testified as a witness in court against two of the 
identified gang members. Id at 120. Though Crespin himself did not testify at trial it was his 
familial relationship to his uncle, coupled with his own public cooperation with the El 
Salvadoran police investigators, which made the Crespin family a target for the MS-13 gang. 
Thus, it was Crespin' s status as the relative ofa witness, and not just his status as relative 
alone, that specifically made his kinship ties a cognizable particular social group. Matter ofM
E-V-G-, 26 I&N Dec. at 239; Crespin-Valladares v. Holder, 632 F.3d at 125. 

By contrast, the respondent in this case has not shown that her group is defined by 
discrete boundaries beyond the familial relationship with her former spous JmU Matter of 
M-E-V-G-, 26 I&N Dec.at 241. The particular social group proposed by the respondent 
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are victims ofpersecution.  Matter ofM-E-V-G-, 26 l&N  Dec.  at 234.  "Asylum and refgee  
laws do not protect people fom general  conditions ofstrife,  such as crime ad other societal  
affl  "  Id.  The asylum statute was not intended  as a paacea fr te numerous personal  ictions.  

altercations that ivariably characteriz economic ad social  relationships.  Saldarriaga v.  

Gonzales,  402F.3d  461, 467 (4th Cir.  2005) (citation omited).  Accordigly,  the Court  fds  
that the respondent's asylum application must be denied.  

2.  Nexus/  "On  Account  of'  

Assuming without deciding the respondent is able to establish membershp  in a  
pacula  social goup, te respondent has not established  such membership was "at least one  
central  reason"  fr her persecution.  Cordova v.  Holder,  759FJd 332, 337 (4th  Cir.  2014)  
(citing Crespin-Valladares v.  Holder,  632F.3d at 127).  "A persecutor's actual motve is a  
mater offct to be deterined by the  Immigration Judge and reviewed  by [the Board]  fr clear  
eror."  Matter ofN-M-,  Dec.  25  l&N  Dec.  526, 532 (BIA 2011) (citing Mater ofJ-B-N-  S
M-, 24  l&N Dec.  208, 214 (BIA 2007),  8 CF.  R.§  l003.  l(d)(3)(i)).  

Seriousness ofconduct is not dispositive of past persecution fr puroses of  
determining asylum eligibility.  "Instead, the critical  issue is whether a reasonable iference  
may be draw  fom the evidence to find that the motivation fr the conduct was to  persecute  
the asylum applicat on account ofrace, religion, nationality,  membership in a particular social  
group, or political opinion."  Mater ofV-T-S-, 21  l&N  Dec.  792, 798 (BIA 1997);  see IA§  
l01(a)(42)(A).  While the applicant need not show conclusively what te motive fr the  
persecution would be, or that the persecutor would be motivated solely by a protected gound,  
the applicat must produce evidence fom which it is reasonable to conclude that the har  
would  be motivated, at least in part, by an actual  or imputed  ground.  INS v.  Elias-Zcarias,  

502 U.S.  at 483; Matter ofS-A-,  22  l&N  Dec.  1  328, 1336 (BIA 2000); Matter ofS-V-, 22 I&N  

Dec.  1306,  1309 (BIA 2000);  Matter ofS-P-,  21  I&N  Dec.  486, 489-90 (BIA 1996).  

The respondent's evidence  reflects that her frmer spouse  
abuse of her was related  t  

.  The respondent testified tha  

.  Exhibit 2, tab C at  1  2-13.  Based upon the respondent's testimony, it  

(b) (6)

(b) (6)
(b) (6)
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appears th  (b) (6)
.  

Thus, the abuse suffered  by the respondent appears related  to  the violent ad criminal  
tendencies ofher abusive frmer spouse, rather than conclusive evidence she was targeted on  
account ofher membership  in  a particular social  group.  The evidence in  tis case is more  
consistent with acts ofgeneral  violence and therefre does not constitute evidence of  
persecution based on a statutorily protected ground.  Huaman-Co elio v.  BI,  979F.2d at  
1000;  Quinteros-Mendoza v.  Holder,  556F.3d 159, 164-65 (4th Cir.  2009).  The Court fmds  
that the respondent has not established her frmer spouse targeted  her due to her membership  
in a particular social goup, which is required  to prove the requisite nexus fr asylum relief.  
IA§ 208(b)(l)(B)(i).  

1  3  
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Accordingly, the Court finds that the respondent is not eligible for asylum based on past 
persecution because she has not established membership in a particular social group, or that a 
nexus exists between the hann she experienced and her membership in that group. Saldarriaga 
v. Gonzales, 402 F.3d at 466 (stating that, "quite apart from the question ofpetitioner's 
apprehensions of reprisal, his asylum claim founders on more fundamental grounds" where an 
applicant was unable to demonstrate a protected ground or that the harm he feared would be on 
account ofthat protected ground). 

Where an alien has not met his or her burden of establishing past persecution, he or she 
may establish a well-founded fear offuture persecution on account of a statutorily protected 
ground if he or she demonstrates "that (1) a reasonable person in the circumstances would fear 
persecution; and (2) that the fear has some basis in the reality of the circumstances and is 
validated with specific, concrete facts." Mirisawo v. Holder, 599 F.3d 391,396 (4th Cir. 2010) 
(internal quotation marks and citation omitted). "In other words, an asylum applicant must • 
demonstrate a subjectively genuine and objectively reasonable fear of future persecution on 
account ofa statutorily protected ground." Id (internal quotation marks and citation omitted). 
An alien's own speculations and conclusory statements, unsupported by independent 
corroborative evidence, will not suffice. Yi Ni v. Holder, 613 F.3d 415,429 (4th Cir. 2010) 
(citingJian Xing Huang v. INS, 421 F.3d 125, 129 (2d Cir. 2005)). An applicant is not 
required to show that he or she has been singled out individually for persecution if he or she 
establishes a pattern or practice in her country of persecution ofgroups ofpersons similarly 
situated to the applicant on account of the protected ground. 8 C.F.R. § 1208.13(b)(2)(i). 

The respondent has not established past persecution on account of a protected ground. 
Thus, the Court finds she is not entitled to a rebuttable presumption ofhaving a well-founded 
fear of future persecution. 

The Court acknowledges the respondent's fear of returning to El Salvador is 
subjectively reasonable. The Court acknowledges that the respondent may have experienced 
significant abuse by her fonner husban Imm, and is sympathetic to her plight. The Court 
recognizes the respondent ha (b)(6) and does not doubt 
her subjective fear of returning to El Salvador. 

The Court, however, finds the respondent has not established that her fear of returning 
to El Salvador is objectively reasonable. The respondent was able to leave the home she 
shared wi , and live apart from him until their divorce i ■mJl;J■ 
-- Exhibit 2, tab Cat 13-14. The respondent has b (6) 

In Matter ofA-R-C-G-, the alien "contacted the police several times but was told they 
would not interfere in a marital relationship." 26 l&N Dec. at 3 89, 393. By contrast, the 
authorities in El Salvador did not refuse to help the respondent. The evidence of record reflects 
that in 2001 the respondent reported her abuse to the police who responded, arreste IQJU 
and detained him for three days. Exhibit 2, tab C at 12. However, the respondent testified 

(b)(6) 
. Id She claims tha (b) (6) 

14 
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. Id  

(b) (6)

The respondent's  evidence does  sugges  

Exhibit 3,  tab  H  at 46-68.  

(b) (6)

The  Court  recognizes  that police  reports   d court  proceedings  are  not always  effective  
in protecting Salvador  women  and  children  fom violence.  However,  the respondent's  
evidence  does  not support  a  fctal conclusion by  the Cour  that local  law enrcement  
authorities  were  unwilling  or  unable  to  protect her.  Mulyani  v.  Holder,  771F.3d  1  90,  1  99 (4th  

Cir.  2014).  Despite these generalized repors,  the Cour  is  lest to speculate if  the respondent's  
effrts to  obtain law enforcement  assistance in the fture wll  be  ignored  or oterse  
ineffective.  Speculaion does  not satisf  the burden of  establishing a  well-funded  far of  

ftre  persecution that is  objectiv  Mirisawo  v.  Holder,  599F  ely  reasonable.  .3d  at 396; Jian  
Wen  Wang  v. BCJS,  437F.3d  at 278;  see  also  JianXing  Huang  v. IS,  421F.3d  at 1  29.  Aster  
considering all the  evidence of  record,  the Court  finds the respondent has not established  a  
well-funded  fear of  fture persecution.  

IV.  Withholding  of  Removal  

To  establish  eligibility fr withholding  al  under IA§ 24l(b)(3),  an applicatof  remov  
must "show[]  that it is more likely th  not that her life or feedom would  be threatened  in the  
country  of  remov  of  her race,  religion,  nationality,  membership  in a  particula  socialal  because  
group,  or  political  opinon."  Gomis  v. Holder,  571F.3d 353, 359 (4th Cir.  2009) (interal  
quotation marks   d citations  omitted).  While withholding of  removal  has "a more  stringent  
stadard than that fr asylum,"  if  an alien demonstrates eligibility fr withholding  al,of  remov  
such relief  must be  ganted.  Gandziami-Mickhou  v. Gonzales,  445F.3d  351  ,  353-54  (4th  Cir.  

2006) (iterl  citations  omitted).  "A  applicant  who  has  failed  to  establish the less  stringent  
well-funded  far standard of  proof  required  fr asylum relief  is  necessarily  also  unable to  
establish an entitlement to  withholding of  removal."  Anim  v. Muksey,  535F.3d 243, 253  (4t  

Cir.  2008)  (interal quotationmark  d citation omited).s  

Since the respondent has  not otherwise met the  standard of  proof  fr asylum,  she has  
necessarily filed to  meet the higher standard fr withholding  al underte Act  of  remov  .  

Mulanyi  v. Holder,  771F.3d 190,  198 (4th Cir.  2014).  Accordingly, the Court  finds  te  
respondent has not demonstrated by a clear probability that her life or feedom would be  
threatened  on account of  a protectedgound if  she were  reted to  El Salv  .ador  

IV.  Withholding  of  Removal  under  C T  

To  establish withholding  of  remov  Convention Against  al  under the United Nations  
Torture ("CAT")  a applicant must establish that "it is more likely than not that he or she  
would  be  tortured if  removed to  te proposed country of  removal.  8 C.  .§  1208  16(c)(2);F.R  .  

Gandziami-Mickhou  v. Gonzalez,  445F.3d  at 354.For  persecution to  qualif  as tortre,  it must  

15  
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be "inflicted by  or  at the instigation ofor with  the  consent or  acquiescence  ofa public official  
or other  person acting in an official  capacity.  8 C.F.R.  §  1208.18(a)(l  ).  

The  respondent h presented no  credible evidence ofa clear probability that she  would  
be  tortured  by,  or at  the instigation of,  or with  the  consent or acquiescence of,  a public  official.  
Suarez-Valenzuela  v.  Holder,  714 F.3d  241 ,  245-46  (4t  Cir.  2013)  (citations  omitted);  Mater  
ofS-V-,  22  I&N  Dec.  1306  (BIA  2000);  8  C.F.R.  §  l208.l8(a)(7) .  The respondent  has  not  
alleged  she  was ever tortured by a goverent official.  The Court does not atibute to the  
Salvadoran  goverent the  actions  or inaction ofthe respondent'  

.  Based  upon the  record  befre  the  Court,  the  Court  
finds  that the  respondent has  not established her  frmer  spous  was  a goverent  

(b) (6)

(b) (6)
official,  or  abused  her at the  direction ofa goverent agent.  

I this  case, the evidence does not establish  that the  Salvadoragoverent exhibits a  
"willfl  blindness  towards  the  violence committed  by the  respondent's  frer  husband  
(b) (6) or acquiesced to  his abuse  ofher.  8  C.F.R.  §§  1208.16(c)(2),  (3)  and  (4).  The  Court  
therefrefinds the respondent  has notmet her burden to  demonstrate  eligibilityfr protection  
ofwitholding  ofremoval under the  Unite  Nations  Convention Against Torture.  The  
respondent's  fear ofhar  requires  a chain ofassumptions  and speculations to reach  any  
possibility oftorture,  and  thus she  has not  established it is more  likely  than not she  would be  
tortured in the  fture.  Mater  ofW-G-R-,  26  I&N  Dec.  208,  225-26  (BIA 2014)  (citations  
omitted).  

Accordingly,  the  Court enters  the  fllowing:  

ORDERS  

IT  IS  HEREBYORDERED  that Respondent's applicationfr  asylum  is  DENID.  

IT  IS  FURTHER  ORDERED  that  Respondent's  applicationfr witholding  ofremoval  is  
DENID.  

IT  IS  FURTHERORERED thatRespondent is noteligible  fr withholdingofremoval under  
te United  Nations  Convention  Against  Torture.  

IT  IS  FURTHER ORDERD  tat  Respondent shall  be  REMOVED  fom  the  United  States to  
El  Salvador based on the  charges  contained  in the  Notice  to Appear.  

Date  V.  STUART  COUCH  
United  States  Imigration  Judge  
Charlotte,  North Carolina  

16  
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• Perci.le: Visa Lottery Should Be Eliminated. 
• Opinion: Gary, lndana Is Latest Front In Sanctuary City Battle. 

Enforcement News 
• Dallas-Area ICE Director: Thousands Of Criminals Taken Off Streets. 
• "Career Criminar Apprehended In Massachusetts. 
• Honduran Woman Charge.ct With Traffic Death Of Baby. 
• Victim's Mother Questions Wty Attacker Wasn't Deported Earlier. 
• Man Faces Deportation After 40 Yeara In US, Prior Removals. 
• Texas Sanctuary Recipient Seeks Stay OfDeportation. 

Not Responsive 
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Australian Authorities Reportedly Telling Refugees To Separate From 
Families In Order To Resettle In US. 
The Guardian (UK) (12/ 5, Doherty, 3.¢,l) reports, "AustralianBoro.erforce officials aretellingrefugeeson 
Xauru theymustseparatefromthein\ives and children - and face neverseeingthemagain - inorderto apply 
for resettlement in the US. Recording,,ofpbone conversatiom and an email chainconfirm.theABF :is 
encouragingperrnanent family separation, incontraventionofinternational law, and directly contradicting 
evidence given 10 the ... Seoate by the department secretary, )like Pezzullo." 

]_\,fixed-Status Families FaceDifficultOptionsAfterDeport:ation OfLoved One. 
The Chical!o Tribune (12/ 5,~Iax, 2.23~1) discusses the options available to mixed-status families after the 
deportationofa loved one. The Tribune says, "They can separate, with some members mo \>ingto the deportee'S 
native cotmtry while others stay in the U.S. The undocmnented family membercan also seeksanctuary. Or, the 
entire family can leaYe the countrytDgetber." SOciologist Cecilia )1eojivaris quoted saying_. '6fhe waytbe entire 
system ope rates today, it's disruptive - DO t for all immigrants, butfor certain immigrants, especially those who 
have emered the country ,'titbo ut inspection and fi:> r those who have undo cnmented immigrants in the family." 
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Hamilton, Gene (OAG) 

From: Hamilton, Gene (OAG) 

Sent: Monday, December 18, 2017 11:58 AM 

To: John Zadrozny; Julia Hahn 

Subject:. Fwd: JUSTICE DEPARTMENT SETTLES US. WORKER DISCRIMINATION CLAIMS 
AGAINST COLORADO AGRICULTURAL COMPANY 

Gene P. Hamilton 
Counselor to the Attorney General 
U.S. Department of Justice 

Begin forwarded message: 

From: USDOJ-Office of Public Affairs <USOOJ
Officeof PublicAffairs@public.govdeJivery.com> 
Date: December 18, 2017 at 11:43:07 AM EST 
To: (b) (6) 

Subject: JUSTICE DEPARTMENT SETTLES U.S. WORKER DISCRIMINATION CLAIMS 

AGAINST COLORADO AGRICUlTURAL COMPANY 
Reply-To: <USDOJ-Officeof PublicAffairs@public.govdelivety.com> 
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FOR IMMEDIATE RELEASE 

MONDAY, DECEMBER 18, 2017 

NOTE: The settlement agreement can be found here. 

JUSTICE DEPARTMENT SETTLES U.S. ,voRKER 
DISCRil\flNATION CLAThlS AGAINST COLORADO 

AGRICULTURAL C01\1P~~ 

\-VASHINGTON - TheJustice Department announced today that it has reached a 
settlement agreement with Crop Production Senices Inc. (Crop Production), an 
agricultural company headquartered in Loveland, Colorado. The settlement 
resolves a lawsuit the Justice Department filed against the company on Sept. 28, 
2017, alleging that the company discriminated against U.S. citizens because of a 
preference for foreign visa workers, in violation of the Immigration and 
Nationality Act (INA). 

The Department's lawsuit alleged that in 2016, Crop Production discriminated 
against at least three United States citizens by re.fusing to employ them as 
seasonal technicians at its El Campo, Texas, location because the company 
preferred to employ temporary foreign workers under the H-2Avisa program. 
According to the Department's complaint, Crop Production imposed more 
burdensome requirements on U.S. citizens than it did on H-2A visa workers to 
discourage U.S. citizens from working at the facility. For instance, the complaint 
alleges that although U.S. citizens had to complete a background check and a drug 
test before being permitted to start work, H-2...«\. visa vv·orkers were allowed to 
begin working without completing them and~ in some cases, never completed 
them. The complaint aJso alleged that Crop Production refused to consider a 
limited-English proficient U.S. citizen for employment yet hired H-2A visa 
workers ,Ni.th limited-English proficiency. illtimately, all of Crop Production's 15 
available seasonal technician jobs in 2016 went to H-2..l\. visa workers instead of 
U.S. workers. 

Under the INA, it is unlawful for employers to intentionally discriminate against 
U.S. workers because of their citizenship status or to otherwise favor the 
employment of t emporary foreign visa workers over available, qualified U.S. 
workers. In addition, the H-2..~ visa program allows employers to hire foreign 
visa workers only if there is not a sufficient nwnber of qualified and available U.S. 
workers to fill thejobs. 

The settlement agreement requires Crop Production to pay civil penalties of 
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:)>10,500.00 to me umtea ~tates, unaergo aepanment-prov10ea uammg on me 
anti-discrimination provision of the INA, and comply with departmental 
monitoring and reporting requirements. In a separate agreement with workers 
represented by Texas RioGrande Legal Aid, Crop Production agreed to pay 
$18,738.75 in lost wages to affected U.S. workers. 

"There will be zero tolerance for companies that violate the Immigration and 
Nationality Act by hiring foreign visa holders over U.S. workerst said Acting 
Assistant Attorney General John Gore of the Civil Rights Division. "The Division's 
Protecting U.S. ·workers Initiative is committed to fighting discriminatory hiring 
practices that prevent qualified U.S. workers from obtaining jobs, and ,,ve 
commend Texas RioGrande Legal Aid for bringing this matter to our attention." 

The settlement is part of the Division's Protecting U.S. Workers Initiative, an 
initiative aimed at targeting, investigating, and bringing enforcement actions 
against companies that discriminate against U.S. workers in favor of foreign visa 
workers. 

The Division's Immigrant and Employee Rjghts Section (IER), former1y known as 
the Office of Special Counsel for Immigration-Related Unfair Employment 
Practices, is responsible for enforcing the anti-discriminationprovision of the 
INA The statute prohibits, among other things, citizenship status and national 
origin discrimination in hiring, firing, or recruitment or referral for a fee; unfair 
documentary practices; retaliation: and intimidation. 

For more .information about protections against employment discrimination under 
immigration laws, call IER's worker hotline at 1-800-255-7688 ( 1-800-237-
2515, TIYfor hearing impaired); call IER's employer hotline at 1-800-255-8155 
(1-800-237-2515, TIY for hearing impaired); sign up for a free Vfebinar; email 
IER@usdoj.gov; or visit IER's English and Spanish websites. 

Applicants or employees who believe they were subjected to: different 
documentary requirements based on their citizenship, immigration status, or 
national origin; or discrimination based on their citizenship, immigration status or 
national origin in hiring, firing, or recruitment or referral, should contact IER's 
worker hotline for assistance. 

### 

CRT 

17-1434 

Do not reply to this message. If you have questions, please use the contacts in the 
message or call the Office of Public Affairs at 202-514-2007. 

□□ 

2844 Prod 1 0325 

Document ID: 0.7.22708.35133 

mailto:IER@usdoj.gov
https://18,738.75
https://10,500.00


Th.ts enuil rn ~;!!It to • • Go1.-Dili~:1)· on ~o: U.S. Deputment ofJmtiee Office of 
P...:bli~ ..\..&flln 9~0?=yl•-=a .....-1c !\"\\' Wuhin~OA.0C10530 1c:2.5_-:..~0-0, ':T':1866 54----'309. 
GovDeli,·er :nuynot UMYO'llf !l'.l03Cl'lpticn t11fomiatic11 fo, any otber-purp,o!a. Cl.tck~~e to utt~,;;!.-;.:ri~ 

t"epartmert ofJu~t,-ce Pma9r Pol,c, I G;:,,Oelivery Frlvacy Fol1::v 

< > 

2844 Prod 1 0326 

Document ID: 0.7.22708.35133 



2844 Prod 1 0385

 


               


  

Case  2:10-cv-01413-SRB  Document  27-4  Filed  07/07/10  Page  1  of 55  

EXHIBIT 4  

Document  ID:  0.7.22708.6920-000004  



2844 Prod 1 0386

   

   

    

  




     


    

              

           

           

                


            


              

             

              

         

           

             

            


             

               


  

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 

Plaintiff, 
Civil Action No. 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

DECLARATION OF DANIEL H. RAGSDALE 

Pursuant to 28 U.S.C. § 1746, I, Daniel H. Ragsdale, declare and state as follows: 

1. I am the Executive Associate Director for Management and Administration at 

U.S. Immigration and Customs Enforcement (ICE) within the U.S. Department of Homeland 

Security (DHS). I have served in this position since January 2010. Before that, I served as a 

Senior Counselor to ICE's Assistant Secretary from November 2008 until October 2009, and, 

prior to that, as the Chief of the ICE Enforcement Law Division from October 2006 until 

November 2008. From September 1999 until September 2006, I served in several positions in 

ICE's Office of Chief Counsel in Phoenix, Arizona. I also was designated as a Special Assistant 

U.S. Attorney (SA USA), which allowed me to prosecute immigration crimes. 

2. Under the supervision of ICE's Assistant Secretary, I have direct managerial and 

supervisory authority over the management and administration of ICE. I am closely involved in 

the management oflCE's human and financial resources, matters of significance to the agency, 

and the day-to-day operations of the agency. I make this declaration based on personal 
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knowledge of the subject matter acquired by me in the course of the performance of my official 

duties. 

Overview of ICE Programs 

3. ICE consists of two core operational programs, Enforcement and Removal 

Operations (ERO), which handles civil immigration enforcement, and Homeland Security 

Investigations (HSI), which handles criminal investigations. I am generally aware of the 

operational activities of all offices at ICE, and I am specifically aware of their activities as they 

affect and interface with the programs I directly supervise. 

4. HSI houses the special agents who investigate criminal violations of the federal 

customs and immigration laws. HSI also primarily handles responses to calls from local and 

state law enforcement officers requesting assistance, including calls requesting that ICE transfer 

aliens into detention. However, because of the policy focus on devoting investigative resources 

towards the apprehension of criminal aliens, the responsibility of responding to state and local 

law enforcement is shared with, and is increasingly transitioning to, ERO to allow HSI special 

agents to focus more heavily on criminal investigations. On an average day in FY 2009, HSI 

special agents nationwide arrested 62 people for administrative immigration violations, 22 

people for criminal immigration offenses, and 42 people for criminal customs offenses. 

5. ERO is responsible for detaining and removing aliens who lack lawful authority 

to remain in the United States. On an average day, ERO officers nationwide arrest 

approximately 816 aliens for administrative immigration violations and remove approximately 

912 aliens, including 456 criminal aliens, from the United States to countries around the globe. 

As of June 2, 2010, ICE had approximately 32,313 aliens in custody pending their removal 

proceedings or removal from the United States. 

2 
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6. In addition to HSI and ERO, ICE has the Office of State and Local Coordination 

(OSLC) which focuses on outreach to state, local, and tribal law enforcement agencies to build 

positive relationships with ICE. In addition, OSLC administers the 287(g) Program, through 

which ICE enters into agreements with state, local, and tribal law enforcement agencies for those 

agencies to perform certain federal immigration enforcement functions under the supervision of 

federal officials. Each agreement is formalized through a Memorandum of Agreement (MOA) 

and authorized pursuant to Section 287(g) of the Immigration and Nationality Act (INA), 

8 u.s.c. § 1357(g). 

7. Consistent with its policy of focusing enforcement efforts on criminal aliens, ICE 

created the Secure Communities program to improve, modernize, and prioritize ICE's efforts to 

identify and remove criminal aliens from the United States. Through the program, ICE has 

leveraged biometric information-sharing to ensure accurate and timely identification of criminal 

aliens in law enforcement custody. The program office arranges for willing jurisdictions to 

access the biometric technology so they can simultaneously check a person's criminal and 

immigration history when the person is booked on criminal charges. When an individual in 

custody is identified as being an alien, ICE must then determine how to proceed with respect to 

that alien, including whether to lodge a detainer or otherwise pursue the alien's detention and 

removal from the United States upon the alien's release from criminal custody. ICE does not 

lodge detainers or otherwise pursue removal for every alien in custody, and has the discretion to 

decide whether lodging a detainer and/ or pursuing removal reflects ICE's policy priorities. 

3 
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ICE Initiatives and Activities in Arizona and at the Southwest Border 

8. ICE has devoted substantial resources to increasing border security and combating 

smuggling of contraband and people. Indeed, 25 percent of all ICE special agents are stationed 

in the five Southwest border offices. Of those, 353 special agents are stationed in Arizona to 

investigate crimes, primarily cross-border crimes. ERO currently has 361 law enforcement 

officers inArizona. Further, the ICE Office of the Principal Legal Advisor (OPLA) has 147 

attorneys stationed in the areas of responsibility on the Southwest border, including 37 attorneys 

in Arizona alone to prosecute removal cases and advise ICE officers and special agents, as well 

as one attorney detailed to the U.S. Attorney's Office for the District of Arizona to support the 

prosecution of criminals identified and investigated by ICE agents. Two additional attorneys 

have been allocated and are expected to enter on duty as SAUSAs in the very near future. 

9. ICE's attention to the Southwest Border has included the March 2009 launch of 

the Southwest Border Initiative to disrupt and dismantle drug trafficking organizations operating 

along the Southwest border. This initiative was designed to support three goals: guard against 

the spillover of violent crime into the United States; support Mexico's campaign to crack down 

on drug cartels in Mexico; and reduce movement of contraband across the border. This initiative 

called for additional personnel, increased intelligence capability, and better coordination with 

state, local, tribal, and Mexican law enforcement authorities. This plan also bolstered the law 

enforcement resources and inforn1ation-sharing capabilities between and among DHS and the 

Departments of Justice and Defense. ICE's efforts on the Southwest border between March 2009 

and March 2010 have resulted in increased seizures of weapons, money, and narcotics along the 

Southwest border as compared to the same time period between 2008 and 2009. ICE also 

4 
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increased administrative arrests of criminal aliens for immigration violations by 11 percent along 

the Southwest border during this period. 

10. ICE has focused even more closely on border security in Arizona. ICE is 

participating in a multi-agency operation known as the Alliance to Combat Transnational Threats 

(ACTT) (formerly the Arizona Operational Plan). Other federal agencies, including the 

Department of Defense, as well as state and local law enforcement agencies also support the 

ACTT. To a much smaller degree, ACTT receives support from the Government of Mexico 

through the Merida initiative, a United States funded program designed to support and assist 

Mexico in its efforts to disrupt and dismantle transnational criminal organizations, build capacity, 

strengthen its judicial and law enforcement institutions, and build strong and resilient 

communities. 

11. The ACTT began in September 2009 to address concerns about crime along the 

border between the United States and Mexico in Arizona. The primary focus of ACTT is 

conducting intelligence-driven border enforcement operations to disrupt and dismantle violent 

cross-border criminal organizations that have a negative impact on the lives of the people on both 

sides of the border. The ACTT in particular seeks to reduce serious felonies that negatively 

affect public safety in Arizona. These include the smuggling of aliens, bulk cash, and drugs; 

document fraud; the exportation of weapons; street violence; homicide; hostage-taking; money 

laundering; and human trafficking and prostitution. 

12. In addition to the ACTT, the Federal Government is making other significant 

efforts to secure the border. On May 25, 2010, the President announced that he will be 

requesting $500 million in supplemental funds for enhanced border protection and law 

enforcement activities, and that he would be ordering a strategic and requirements-based 

5 
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deployment of 1,200 National Guard troops to the border. This influx ofresources will be 

utilized to enhance technology at the border; share information and support with state, local, and 

tribal law enforcement; provide intelligence and intelligence analysis, surveillance, and 

reconnaissance support; and additional training capacity. 

13. ICE also is paying increasing attention to alien smuggling, along with other 

contraband smuggling, with the goal of dismantling large organizations. Smuggling 

organizations are an enforcement priority because they tend to create a high risk of danger for the 

persons being smuggled, and tend to be affiliated with the movement of drugs and weapons. ICE 

has had success of late in large operations to prosecute and deter alien smugglers and those who 

transport smuggled aliens. During recent operations in Arizona and Texas, ICE agents made a 

combined total of 85 arrests, searched 18 companies, and seized more than 100 vehicles and 

more than 30 firearms. 

14. This summer, ICE launched a surge in its efforts near the Mexican border. This 

surge was a component of a strategy to identify, disrupt, and dismantle cartel operations. The 

focus on cartel operations is a policy priority because such cartels are responsible for high 

degrees of violence in Mexico and the United States-the cartels destabilize Mexico and threaten 

regional security. For 120 days, ICE will add 186 agents and officers to its five Southwest 

border offices to attack cartel capabilities to conduct operations; disrupt and dismantle drug 

trafficking organizations; diminish the illicit flow of money, weapons, narcotics, and people into 

and out of the U.S.; and enhance border security. The initiative, known as Operation Southern 

Resolve, is closely coordinated with the Government of Mexico, as well as Mexican and U.S. 

federal, state and local law enforcement to ensure maximum impact. The initiative also includes 
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targeting transnational gang activity, targeting electronic and traditional methods of moving illicit 

proceeds, and identifying, arresting, and removing criminal aliens present in the region. 

15. Although ICE continues to devote significant resources to immigration 

enforcement in Arizona and elsewhere along the Southwest border, ICE recognizes that a full 

solution to the immigration problem will only be achieved through comprehensive immigration 

reform (CIR). Thus, ICE, in coordination with DHS and the Department's other operating 

components, has committed personnel and energy to advancing CIR. For example, ICE's 

Assistant Secretary and other senior leaders have advocated for comprehensive immigration 

reform during meetings with, and in written letters and statements to, advocacy groups, non

governmental organizations, members of the media, and members of Congress. Other ICE 

personnel have participated in working groups to develop immigration reform proposals to 

include in CIR and to prepare budget assessments and projections in support of those proposals. 

ICE Enforcement Priorities 

16. DHS is the federal department with primary responsibility for the enforcement of 

federal immigration law. Within DHS, ICE plays a key role in this enforcement by, among other 

functions, serving as the agency responsible for the investigation of immigration-related crimes, 

the apprehension and removal of individuals from the interior United States, and the 

representation of the United States in removal proceedings before the Executive Office for 

Immigration Review within the Department of Justice. As the department charged with 

enforcement of federal immigration laws, DHS exercises a large degree of discretion in 

determining how best to carry out its enforcement responsibilities. This discretion also allows 

ICE to forego criminal prosecutions or removal proceedings in individual cases, where such 

forbearance will further federal immigration priorities. 
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17. ICE's priorities at a national level have been refined to reflect Secretary 

Napolitano's commitment to the "smart and tough enforcement of immigration laws." Currently, 

ICE's highest enforcement priorities-meaning, the most important targets for apprehension and 

removal efforts-are aliens who pose a danger to national security or a risk to public safety, 

including: aliens engaged in or suspected of terrorism or espionage; aliens convicted of crimes, 

with a particular emphasis on violent criminals, felons, and repeat offenders; certain gang 

members; and aliens subject to outstanding criminal warrants. 

18. Other high priorities include aliens who are recent illegal entrants and "fugitive 

aliens" (i.e., aliens who have failed to comply with final orders ofremoval). The attention to 

fugitive aliens, especially those with criminal records, recognizes that the government expends 

significant resources providing procedural due process in immigration proceedings, and that the 

efficacy of removal proceedings is undermined if final orders of removal are not enforced. 

Finally, the attention to aliens who are recent illegal entrants is intended to help maintain control 

at the border. Aliens who have been present in the U.S. without authorization for a prolonged 

period of time and who have not engaged in criminal conduct present a significantly lower 

enforcement priority. And aliens who meet certain humanitarian criteria may not be an 

"enforcement" priority at all-in such humanitarian cases, federal immigration priorities may 

recommend forbearance in pursuing removal. 

19. ICE bases its current priorities on a number of different factors. One factor is the 

differential between the number of people present in the United States illegally-approximately 

10.8 million aliens, including 460,000 in Arizona-and the number of people ICE is resourced to 

remove each year-approximately 400,000. This differential necessitates prioritization to ensure 

that ICE expends resources most efficiently to advance the goals of protecting national security, 
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protecting public safety, and securing the border. Another factor is ICE's consideration of 

humanitarian interests in enforcing federal immigration laws, and its desire to ensure aliens in 

the system are treated fairly and with appropriate respect given their individual circumstances. 

Humanitarian interests may, in appropriate cases, support a conclusion that an alien should not be 

removed or detained at all. And yet another factor is ICE's recognition that immigration 

detainees are held for a civil purpose-namely, removal-and not for punishment. Put another 

way, although entering the United States illegally or failing to cooperate with ICE during the 

removal process is a crime, being in the United States without authorization is not itself a crime. 

ICE prioritizes enforcement to distinguish between aliens who commit civil immigration 

violations from those commit or who have been convicted of a crime. 

20. Consequently, ICE is revising policies and practices regarding civil immigration 

enforcement and the immigration detention system to ensure the use of its enforcement 

personnel, detention space, and removal resources are focused on advancing these priorities. For 

example, ICE has two programs within ERO designed to arrest convicted criminal aliens and 

alien fugitives. These are the Criminal Alien Program (CAP) and the National Fugitive 

Operations Program (fugitive operations). ICE officers assigned to CAP identify criminal aliens 

who are incarcerated within federal, state, and local prisons and jails, as well as aliens who have 

been charged or arrested and remain in the custody of the law enforcement agency. ICE officers 

assigned to fugitive operations seek to locate and arrest aliens with final orders of removal. 

These officers also seek to locate, arrest, and remove convicted criminal aliens living at large in 

communities and aliens who previously have been deported but have returned unlawfully to the 

United States. They also present illegal reentry cases for prosecution in federal courts to deter 

such recidivist conduct. 
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21. Likewise, in keeping with the Secretary's policy determination that immigration 

enforcement should be "smart and tough" by focusing on specific priorities, ICE issued a new 

strategy regarding worksite enforcement. This strategy shift prioritized the criminal 

investigation and prosecution of employers and de-emphasized the apprehension and removal of 

illegal aliens working in the United States without authorization. Although Federal law does not 

make it a distinct civil or criminal offense for unauthorized aliens merely to seek employment in 

the U.S., such aliens may be removed for being in the U.S. illegally. ICE's new strategy 

acknowledges that many enter the United States illegally because of the opportunity to work. 

Thus, the strategy seeks to address the root causes of illegal immigration and to do the following: 

(i) penalize employers who knowingly hire illegal workers; (ii) deter employers who are tempted 

to hire illegal workers; and (iii) encourage all employers to take advantage of well-crafted 

compliance tools. At the same time, the policy recognizes that humanitarian concerns counsel 

against focusing enforcement efforts on unauthorized workers. The strategy permits agents to 

exercise discretion and work with the prosecuting attorney to assess how to best proceed with 

respect to illegal alien witnesses. One of the problems with Arizona Senate Bill 1070 (SB 1070) 

is that it will divert focus from this "smart and tough" focus on employers to responses to 

requests from local law enforcement to apprehend aliens not within ICE's priorities. 

22. In addition to refocusing ICE's civil enforcement priorities, ICE has also 

refocused the 287(g) program so that state and local jurisdictions with which ICE has entered 

into agreements to exercise federal immigration authority do so in a manner consistent with 

ICE's priorities. The mechanism for this refocusing has been a new MOA with revised terms 

and conditions. Jurisdictions that already had agreements were required to enter into this revised 

MOAin October of 2009. Also, ICE opted not to renew 287(g) agreements with task force 
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officers with the Maricopa County Sheriff's Office and officers stationed within the Los Angeles 

County Sheriff's Office's jail. These decisions were based on inconsistency between the 

expectations of the local jurisdiction and the priorities of ICE. 

23. ICE communicates its enforcement priorities to state and local law enforcement 

officials in a number of ways. With respect to the 287(g) program, the standard MOA describes 

the focus on criminals, with the highest priority on the most serious offenders. In addition, when 

deploying interoperability technology through the Secure Communities program, local 

jurisdictions are advised of ICE's priorities in the MOA and in outreach materials. 

24. In addition to the dissemination of national civil enforcement priorities to the 

field, the refocusing of existing ICE programs, and other efforts to prioritize immigration 

enforcement to most efficiently protect the border and public safety, the Assistant Secretary and 

his senior staff routinely inform field locations that they have the authority and should exercise 

discretion in individual cases. This includes when deciding whether to issue charging 

documents, institute removal proceedings, release or detain aliens, place aliens on alternatives to 

detention (e.g., electronic monitoring), concede an alien's eligibility for relief from removal, 

move to terminate cases where the alien may have some other avenue for relief, stay 

deportations, or defer an alien's departure. 

25. The Assistant Secretary has communicated to ICE personnel that discretion is 

particularly important when dealing with long-time lawful permanent residents, juveniles, the 

immediate family members of U.S. citizens, veterans, members of the armed forces and their 

families, and others with illnesses or special circumstances. 

26. ICE exercises prosecutorial discretion throughout all the stages of the removal 

process-investigations, initiating and pursuing proceedings, which charges to lodge, seeking 
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termination of proceedings, administrative closure of cases, release from detention, not taking an 

appeal, and declining to execute a removal order. The decision on whether and how to exercise 

prosecutorial discretion in a given case is largely informed by ICE's enforcement priorities. 

During my tenure at ICE as an attorney litigating administrative immigration cases, as well as 

my role as a SAUSA prosecuting criminal offenses and in my legal and management roles at ICE 

headquarters, I am aware of many cases where ICE has exercised prosecutorial discretion to 

benefit an alien who was not within the stated priorities of the agency or because of humanitarian 

factors. For example, ICE has released an individual with medical issues from detention, 

terminated removal proceedings to allow an alien to regularize her immigration status, declined 

to assert the one year filing deadline in order to allow an individual to apply for asylum before 

the immigration judge, and terminated proceedings for a long-term legal permanent resident who 

served in the military, among numerous other examples. 

27. ICE's exercise of discretion in enforcement decisions has been the subject of 

several internal agency communications. For example, Attachment A is a true and accurate copy 

of a November 7, 2007 memorandum from ICE Assistant Secretary Julie Myers to ICE Field 

Office Directors and ICE Special Agents in Charge. Pursuant to this memorandum, ICE agents 

and officers should exercise prosecutorial discretion when making administrative arrests and 

custody determinations for aliens who are nursing mothers absent any statutory detention 

requirement or concerns such as national security or threats to public safety. Attachment B is a 

true and accurate copy, omitting attachments thereto, of an October 24, 2005 memorandum from 

ICE Principal Legal Advisor William J. Howard to OPLA Chief Counsel as to the manner in 

which prosecutorial discretion is exercised in removal proceedings. Attachment C is a true and 

accurate copy of a November 17, 2000 memorandum from Immigration and Naturalization 
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Service (INS) Commissioner Doris Meissner to various INS personnel concerning the exercise of 

prosecutorial discretion. The Assistant Secretary also outlined in a recent memorandum to all 

ICE employees the agency's civil immigration enforcement priorities relating to the 

apprehension, detention, and removal of aliens ( available at 

http:/ /www.ice.gov/doclib/civil enforcement priorities. pdf). 

28. In sum, ICE does not seek to arrest, detain, remove, or refer for prosecution, all 

aliens who may be present in the United States illegally. ICE focuses its enforcement efforts in a 

manner that is intended to most effectively further national security, public safety, and security of 

the border, and has affirmative reasons not to seek removal or prosecution of certain aliens. 

International Cooperation with ICE Enforcement 

29. ICE cooperates with foreign governments to advance our criminal investigations 

of transnational criminal organizations (such as drug cartels, major gangs, and organized alien 

smugglers) and to repatriate their citizens and nationals who are facing deportation. With respect 

to our criminal investigations, ICE's Office oflnternational Affairs has 63 offices in 44 countries 

staffed with special agents who, among other things, investigate crime. In Mexico alone, ICE 

has five offices consisting of a total of38 personnel. Investigators in ICE attache offices 

investigate cross-border crime, including crime that affects Arizona and the rest of the 

Southwest. In addition, they work with foreign governments to secure travel documents and 

clearance for ICE to remove aliens from the United States. ICE negotiates with foreign 

governments to expedite the removal process, including negotiating electronic travel document 

arrangements. International cooperation for ICE is critical. 

30. International cooperation advances ICE's goal of making the borders more secure. 

To address cross-border crime at the Southwest border, ICE is cooperating very closely with the 
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Government of Mexico in particular. Two prime examples ofICE and Mexican cooperation 

include Operation Armas Cruzadas, designed to improve information sharing and to identify, 

disrupt, and dismantle criminal networks engaged in weapons smuggling, and Operation 

Firewall, as part of which Mexican customs and ICE-trained Mexican Money Laundering-Vetted 

Units target the illicit flow of money out of Mexico on commercial flights and in container 

shipments. 

31. Also to improve border security and combat cross-border crime, ICE is engaged 

in other initiatives with the Government of Mexico. For instance, ICE is training Mexican 

customs investigators. ICE also provides Mexican law enforcement officers and prosecutors 

training in human trafficking, child sexual exploitation, gang investigations, specialized 

investigative techniques, and financial crimes. ICE has recruited Mexican federal police officers 

to participate in five of the ICE-led Border Enforcement Security Task Forces (BESTs). The 

BEST platform brings together multiple law enforcement agencies at every level to combat 

cross-border crime, including crime touching Arizona. Sharing information and agents is 

promoting more efficient and effective investigations. ICE has benefited from the Government 

of Mexico's increased cooperation, including in recent alien smuggling investigations that 

resulted in arrests in Mexico and Arizona. 

32. In addition to the importance of cooperation from foreign governments in 

criminal investigations, ICE also benefits from good relationships with foreign governments in 

effecting removals of foreign nationals. Negotiating removals, including country clearance, to 

approvals and securing travel documents, is a federal matter and often one that requires the 

cooperation of the country that is accepting the removed alien. ICE removes more nationals of 

Mexico than of any other country. In FY 2009, ICE removed or returned approximately 275,000 
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Mexican nationals, which constitutes more than 70 percent of all removals and returns. Not all 

countries are equally willing to repatriate their nationals. Delays in repatriating nationals of 

foreign countries causes ICE financial and operational challenges, particularly when the aliens 

are detained pending removal. Federal law limits how long ICE can detain an alien once the 

alien is subject to a final order of removal. Therefore, difficulties in persuading a foreign 

country to accept a removed alien mns the risk of extending the length of time that a potentially 

dangerous or criminal alien remains in the United States. Thus, the efficient operation of the 

immigration system relies on cooperation from foreign governments. 

Reliance on Illegal Aliens in Enforcement and Prosecution 

33. ICE agents routinely rely on foreign nationals, including aliens unlawfully in the 

United States, to build criminal cases, including cases against other aliens in the United States 

illegally. Aliens who are unlawfully in the United States, like any other persons, may have 

important information about criminals they encounter-from narcotics smugglers to alien 

smugglers and beyond-and routinely support ICE's enforcement activities by serving as 

confidential informants or witnesses. When ICE's witnesses or informants are illegal aliens who 

are subject to removal, ICE can exercise discretion and ensure the alien is able to remain in the 

country to assist in an investigation, prosecution, or both. The blanket removal or incarceration 

of all aliens unlawfully present in Arizona or in certain other individual states would interfere 

with ICE's ability to pursue the prosecution or removal of aliens who pose particularly 

significant threats to public safety or national security. Likewise, ICE can provide temporary and 

long-term benefits to ensure victims of illegal activity are able to remain in the United States. 

34. Tools relied upon by ICE to ensure the cooperation of informants and witnesses 

include deferred action, stays ofremoval, U visas for crime victims, T visas for victims of human 
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trafficking, and S visas for significant cooperators against other criminals and to support 

investigations. These tools allow aliens who otherwise would face removal to remain in the 

United States either temporarily or permanently, and to work in the United States in order to 

support themselves while here. Many of these tools are employed in situations where federal 

immigration policy suggests an affirmative benefit that can only be obtained by not pursuing an 

alien's removal or prosecution. Notably, utilization of these tools is a dynamic process between 

ICE and the alien, which may play out over time. An alien who ultimately may receive a 

particular benefit-for example, an S visa-may not immediately receive that visa upon initially 

coming forward to ICE or other authorities, and thus at a given time may not have 

documentation or evidence of the fact that ICE is permitting that alien to remain in the United 

States. 

35. Although ICE may rely on an illegal alien as an informant in any type of 

immigration or custom violation it investigates, this is particularly likely in alien smuggling and 

illegal employment cases. Aliens who lack lawful status in the United States are routinely 

witnesses in criminal cases against alien smugglers. For example, in an alien smuggling case, 

the smuggled aliens are in a position to provide important information about their journey to the 

United States, including how they entered, who provided them assistance, and who they may 

have paid. If these aliens were not available to ICE, special agents would not be positioned to 

build criminal cases against the smuggler. ICE may use a case against the smuggler to then build 

a larger case against others in the smuggling organization that assisted the aliens across the 

border. 

36. ICE also relies heavily on alien informants and witnesses in illegal employment 

cases. In worksite cases, the unauthorized alien workers likewise have important insight and 
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information about the persons involved in the hiring and employment process, including who 

may be amenable to a criminal charge. 

37. ICE also relies heavily on alien informants and cooperators in investigations of 

transnational gangs, including violent street gangs with membership and leadership in the United 

States and abroad. Informants and cooperating witnesses help ICE identify gang members in the 

United States and provide information to support investigations into crimes the gang may be 

committing. In some cases, this includes violent crime in aid of racketeering, narcotics 

trafficking, or other crimes. 

38. During my years at ICE, I have heard many state and local law enforcement and 

immigration advocacy groups suggest that victims and witnesses of crime may hesitate to come 

forward to speak to law enforcement officials if they lack lawful status. The concern cited is 

that, rather than finding redress for crime, victims and witnesses will face detention and removal 

from the United States. To ensure that illegal aliens who are the victims of crimes or have 

witnessed crimes come forward to law enforcement, ICE has a robust outreach program, 

particularly in the context of human trafficking, to assure victims and witnesses that they can 

safely come forward against traffickers without fearing immediate immigration custody, 

extended detention, or removal. If this concern manifested itself-and if crime victims became 

reluctant to come forward-ICE would have a more difficult time apprehending, prosecuting, 

and removing particularly dangerous aliens. 

Potential Adverse Impact of SB 1070 on ICE's Priorities and Enforcement Activities 

39. I am aware that the State of Arizona has enacted new immigration legislation, 

known as SB 1070. I have read SB 1070, and I am generally familiar with the purpose and 
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provisions of that legislation. SB 1070 will adversely impact ICE's operational activities with 

respect to federal immigration enforcement. 

40. I understand that section two of SB 1070 generally requires Arizona law 

enforcement personnel to inquire as to the immigration status of any individual encountered 

during "any lawful stop, detention or arrest" where there is a reasonable suspicion to believe that 

the individual is unlawfully present in the United States. I also understand that section two 

contemplates referral to DHS of those aliens confirmed to be in the United States illegally. 

41. As a federal agency with national responsibilities, the burdens placed by SB 1070 

on the Federal Government will impair ICE's ability to pursue its enforcement priorities. For 

example, referrals by Arizona under this section likely would be handled by either the Special 

Agent in Charge (SAC) Phoenix (the local HSI office), or the Field Office Director (FOD) 

Phoenix (the local ERO office). Both offices currently have broad portfolios of responsibility. 

Notably, SAC Phoenix is responsible for investigating crimes at eight ports of entry and two 

international airports. FOD Phoenix is responsible for two significant detention centers located 

in Florence and Eloy, Arizona, and a large number of immigration detainees housed at a local 

county jail in Pinal County, Arizona. FOD Phoenix also has a fugitive operations team, a robust 

criminal alien program, and it manages the 287(g) programs in the counties of Maricopa, 

Yavapai, and Pinal, as well as at the Arizona Department of Corrections. 

42. Neither the SAC nor the FOD offices in Phoenix are staffed to assume additional 

duties. Inquiries from state and local law enforcement officers about a subject's immigration 

status could be routed to the Law Enforcement Support Center in Vermont or to agents and 

officers stationed at SAC or FOD Phoenix. ICE resources are currently engaged in investigating 

criminal violations and managing the enforcement priorities and existing enforcement efforts, 
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and neither the SAC nor FOD Phoenix are scheduled for a significant increase in resources to 

accommodate additional calls from state and local law enforcement. Similarly, the FOD and 

SAC offices in Arizona are not equipped to respond to any appreciable increase in requests from 

Arizona to take custody of aliens apprehended by the state. 

43. Moreover, ICE's detention capacity is limited. In FY 2009, FOD Phoenix was 

provided with funds to detain no more than approximately 2,900 detention beds on an average 

day. FOD Phoenix uses that detention budget and available bed space not only for aliens 

arrested in Arizona, but also aliens transferred from Los Angeles, San Francisco, and San Diego. 

Notably, the President's budget for FY 2011 does not request an increase in money to purchase 

detention space. And with increasing proportions of criminal aliens in ICE custody and static 

bed space, the detention resources will be directed to those aliens who present a danger to the 

community and the greatest risk of flight. 

44. Thus, to respond to the number ofreferrals likely to be generated by enforcement 

of SB 1070 would require ICE to divert existing resources from other duties, resulting in fewer 

resources being available to dedicate to cases and aliens within ICE's priorities. This outcome is 

especially problematic because ICE's current priorities are focused on national security, public 

safety, and security of the border. Diverting resources to cover the influx of referrals from 

Arizona (and other states, to the extent similar laws are adopted) could, therefore, mean 

decreasing ICE's ability to focus on priorities such as protecting national security or public safety 

in order to pursue aliens who are in the United States illegally but pose no immediate or known 

danger or threat to the safety and security of the public. 

45. An alternative to responding to the referrals from Arizona, and thus diverting 

resources, is to largely disregard referrals from Arizona. But this too would have adverse 
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consequences in that it could jeopardize ICE's relationships with state and local law enforcement 

agencies (LEAs). For example, LEAs often request ICE assistance when individuals are 

encountered who are believed to be in the United States illegally. Since ICE is not always 

available to immediately respond to LEA calls, potentially removable aliens are often released 

back into the community. Historically, this caused some LEAs to complain that ICE was 

unresponsive. In September 2006, to address this enforcement gap, the FOD office in Phoenix 

created the Law Enforcement Agency Response (LEAR) Unit, a unit of officers specifically 

dedicated to provide 24-hour response, 365 days per year. ICE's efforts with this project to 

ensure better response to LEAs would be undermined ifICE is forced to largely disregard 

referrals from Arizona, and consequently may result in LEAs being less willing to cooperate with 

ICE on various enforcement matters, including those high-priority targets on which ICE 

enforcement is currently focused. 

46. In addition to section two of SB 1070, I understand that the stated purpose of the 

act is to "make attrition through enforcement the public policy of all state and local government 

agencies in Arizona," and that the "provisions of this act are intended to work together to 

discourage and deter the unlawful entry and presence of aliens and economic activity by persons 

unlawfully present in the United States." To this end, I understand that section three of SB 1070 

authorizes Arizona to impose criminal penalties for failing to carry a registration document, that 

sections four and five, along with existing provisions of Arizona law, prohibit certain alien 

smuggling activity, as well as the transporting, concealing, and harboring of illegal aliens, and 

that section six authorizes the warrantless arrest of certain aliens believed to be removable from 

the United States. 
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4 7. The Arizona statute does not appear to make any distinctions based on the 

circumstances of the individual aliens or to take account of the Executive Branch's determination 

with respect to individual aliens, such as to not pursue removal proceedings or grant some form 

of relief from removal. Thus, an alien for whom ICE deliberately decided for humanitarian 

reasons not to pursue removal proceedings or not to refer for criminal prosecution, despite the 

fact that the alien may be in the United States illegally, may still be prosecuted under the 

provisions of the Arizona law. DHS maintains the primary interest in the humane treatment of 

aliens and the fair administration of federal immigration laws. The absence of a federal 

prosecution does not necessarily indicate a lack of federal resources; rather, the Federal 

Government often has affirmative reasons for not prosecuting an alien. For example, ICE may 

exercise its discretionary authority to grant deferred action to an alien in order to care for a sick 

child. ICE's humanitarian interests would be undermined if that alien was then detained or 

arrested by Arizona authorities for being illegally present in the United States. 

48. Similarly, certain aliens who meet statutory requirements may seek to apply for 

asylum in the United States, pursuant to 8 U .S.C. § 1158, based on their having been persecuted 

in the past or because of a threat of future persecution. The asylum statute recognizes a policy in 

favor of hospitality to persecuted aliens. In many cases, these aliens are not detained while they 

pursue protection, and they do not have the requisite immigration documents that would provide 

them lawful status within the United States during that period. Under SB 1070, these aliens 

could be subjected to detention or arrest based on the state's priorities, despite the fact that 

affirmative federal policy supports not detaining or prosecuting the alien. 

49. Additionally, some aliens who do not qualify for asylum may qualify instead for 

withholding ofremoval under 8 U.S.C. § 1231(b)(3). Similar to asylum, withholding ofremoval 
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provides protection in the United States for aliens who seek to escape persecution. Arizona's 

detention or arrest of these aliens would not be consistent with the Government's desire to ensure 

their humanitarian treatment. 

50. Further, there are many aliens in the United States who seek protection from 

removal under the federal regulatory provisions at 8 C.F.R. § 208.18 implementing the 

Government's non-refoulement obligations under Article 3 of the United Nations Convention 

Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). In 

many cases, these aliens are not detained while they pursue CAT protection. Under SB 1070, 

these aliens could be subjected to detention or arrest based on the state's priorities. The detention 

or arrest of such aliens would be inconsistent with the Government's interest in ensuring their 

humane treatment, especially where such aliens may have been subject to torture before they 

came to the U.S. 

51. Application of SB 1070 also could undermine ICE 's efforts to secure the 

cooperation of confidential informants, witnesses, and victims who are present in the United 

States without legal status. The stated purpose of SB 1070, coupled with the extensive publicity 

surrounding this law, may lead illegal aliens to believe, rightly or wrongly, that they will be 

subject to immigration detention and removal if they cooperate with authorities, not to mention 

the possibility that they may expose themselves to sanctions under Arizona law if they choose to 

cooperate with authorities. Consequently, SB 1070 very likely will chill the willingness of 

certain aliens to cooperate with ICE. Although ICE has tools to address those concerns, SB 1070 

would undercut those efforts, and thus risks ICE's investigation and prosecution of criminal 

activity, such as that related to illegal employment, the smuggling of contraband or people, or 

human trafficking. 
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52. Moreover, just as the ICE offices in Arizona are not staffed to respond to 

additional inquiries about the immigration status of individuals encountered by Arizona, or to 

and arrest or detain appreciably more aliens not within ICE's current priorities, the offices are not 

staffed to provide personnel to testify in Arizona state criminal proceedings related to a 

defendant's immigration status, such as a "Simpson Hearing" where there is indication that a 

person may be in the United States illegally and the prosecutor invokes Arizona Revised Statute 

§ 13-3961(A)(a)(ii) (relating to determination of immigration status for purposes of bail). In 

some federal criminal immigration cases, Assistant United States Attorneys call ICE special 

agents to testify to provide such information as a person's immigration history or status. IfICE 

agents are asked to testify in a significant number of state criminal proceedings, as contemplated 

under SB 1070, they will be forced either to divert resources from federal priorities, or to refuse 

to testify in those proceedings, thus damaging their relationships with the state and local officials 

whose cooperation is often of critical importance in carrying out federal enforcement priorities. 

53. Enforcement of SB 1070 also threatens ICE's cooperation from foreign 

governments. For example, the Government of Mexico, a partner to ICE in many law 

enforcement efforts and in repatriation of Mexican nationals, has expressed strong concern about 

Arizona's law. On May 19, 2010, President Barack Obama and Mexican President Felipe 

Calderon held a joint news conference, during which President Calderon criticized the Arizona 

immigration law, saying it criminalized immigrants. President Calderon reiterated these 

concerns to a joint session of the United States Congress on May 20, 2010. Any decrease in 

participation and support from the Government of Mexico will hinder ICE efforts to prioritize 

and combat cross-border crime. 
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54. The Government of Mexico is not the only foreign nation that has expressed 

concern about SB 1070. Should there be any decreased cooperation from foreign governments 

in response to Arizona's enforcement of SB 1070, the predictable result of such decreased 

cooperation would be an adverse impact on the effectiveness and efficiency ofICE's 

enforcement activities, which I have detailed above. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. Executed the }~ day of July 2010 in Washington, D.C. 

. agsdale 
Executive Associate Director 
Management and Administration 
U.S. Immigration and Customs Enforcement 
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NOV .- } ?007 

All Field Office Di(cctors 
All Special Agenl-s in Charge 

Julie L. vfycr~ ,\) 
Assiswnt SeciJta'r~ 

Ojfh:t: uftlw A:ss1slt111t Secretar,1 

l !,$. Depar1mcnt of l Jomelund ~l·curity 
425 I ~m:<t. NW 
wa. .. hingio:n. nc 20536 

U.S. Immigration 
and Customs 
Enforcement 

SUBJECT: Prosccutorial and Cu~to<ly Di$cretion 

This memorandum serves Hl highlight lhe i mpc►rtance of exercising prosccuwrial discretion 
when making administra li ve arres1 and custody determinations for aliens who are nursing 
mothers. rhc con11nitmcnt by ICE to facilitate an end to the "catch and release'" proceduxc for 
il legal aliens does not diminish the rcsronsihility of ICE Hgen ts ,1nd officers to use discretion in 
ident ifying and responding: to tneritorious health related ca~es and caregiver issues. 

The: process fo r making d iscretionary dec ision$ i~ outlined in the attached memorandum of 
November 7. 2000. entitled --E:-;ercisin11 Prosccut.ori al Discretion." Fieid agents and officers 
are not only amhorizc:d hy law w -:xcrci se discretion withi11 the authority of the agency. but arc 
expected to do s<i in 11 judic ious manner at all stages o r the enfnrc-e111ent process. 

For example. in simations where oflic.ers arc ct>nsidcring taking a nursing 11'1\>ther into custody. 
the senior ICE field mauags:rs should consider: 

• Absent any statutory detention requi rement or concerns such as national security. 
threats to public safoty or other invcstig.ative imerests. the nw-sing mother should be 
released on an Order of Recogn izance o r Order of Supervi~ion and the /\llcrrnuivcs to 
Detention programs should be wnsidcrcd as ,m additional cnfc) rtemenl tool: 

• In situations whurc ICE has deiem1i11ed. due lo .one <.>f lhc above listed concerns or a 
s tatutory detet11ion requirement to take a nursing molher into custody. the field 
personnel should cons ider placi11g a mother with her non-U.S. citizen ch ild in the T. 
Don f lulto or Hcrks lamily re:,;idential center. provid-c'd there are no medical or legal 
issues that preclude their remova l and they meet the placement iactots o f Lhe foci lily. 
l·or a norsing molher with a U.S. cit izco chi ld, the pert inent slate social service agencies 
should be contaetc<l to identify ,.md address any caregiver is~ucs the alien mother mighl 
have in <Jr<ler to maintain the un ih oi' the mother and cl1i ld if the above listed release 
con cl it ion can he met: • 

• The decision to detain mLrsing mothers s l1all be reported through the programs· 
operational chain of command. 

Requests for l lcadquartcrs assistaru::c lo addre-s~ arrests and custody de.terminaLions as they 
re late to this issue may be addressed to the appropriate /\ss-istant Di rector Lor Opel'ations with in 
or or DRO. 

/\nachment 

www.ice.gov 
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H/27 /00 ,e : so INS PRESS OF'l'IC£ 

t·.s. Uep~ntt1<:11t of J14:Stic:c 
f numgncion :inJ r,,.:1turJltz:mon Si.:rvcct.' 

1 .;}j I ,'\Ir~ !t,W 
n:4JihlN~~- l).( . !UJ) ~ 

MEMORANDUM TO REGfONAL om.eCrORS 
OISTRJCT DTR£CrORS 
Cf-l!Ef PATROL AGr.1';TS 
REGIONAL AND OiSTRlCT COUNSEL 

:Ullr.lllz~Con S <.:ry'ice 

SUBJECT; Excrcisio:> Prosecutotial D\scmjoq 

HQOPP 50/4 

Since lhe 199.6 amendJnetll.< to che lmm,gr.uion .,,.d Naiicoality Act (fNA.J which limited 
the au1h<)ti1y of i.mmiyation judges to provide r<:lief (rom r<emoval in m:uiy cases, there hu bc,n 

inc..rc-ased ~eot;on tt> t.he ~'X and exercise of tha lrnmieratioa a.."ld N'a.tun .lization Sccvicc's 
(!NS or the Ser,ice) prosecu~rial diSc(C{ion, Trus mem;rarulum describes lhe principles with 
whicb rNS exe,ci= prosc=torial diseretion and the proc= to be followod in making :a.nd 
moaitonn~ <l.iscre"..iooe.ry dcci.sions. Service officer:s a.re not only authorized lzv law but expected 
\0 cxccc[se discn:tigg lo a jy<Hcious manner at a!t s.tav,cs oflhe enforcement oroccss &um 
Q[annim? iovcs1i"gations to enfo~ing fin;tJ orders-subiu:t (o lh~1rch~ns of command and ro the 
~aniculru: cesponsibiJiti~ 3nd •uthoC11y applic-,p(c to their spcdfi1:: e9sitKlrL lq ex.actsint this 
discret1on, officeq; mu.st 1al:e mto 3CCQunt the principles dcseriboo below in order ,o promote the 
cffici~,,t and effi-,.cti ve enforcement of the \,p..-,,il(T".tt.ioo laws md tbs iorercsts of jw:lice~ 

More specific guid:wcc geared to cxcrds,ng discretion ,n p..rticulu ;;,ro27am areas 
.aJre.ady exists ln some i.J.'lStaaccs.1 ~.nd ot'icr progn.m-sp-ecific gu.ida.~e wltJ V,Uow ~-atc-lY 

• Foe- ClUl.fflplc. P-ln.dacds'. &.od p~'O foe pl,.cu:•£ .ti\ al.iai Ul dc-(ii:mxi a.cOoo :a.c.c.a ... ~ provided iA \hi; ~ 
92c,...,.1n, ,Paxcdwp r« .Ebf~r Oll'!s:s:f Mgt, DctcntiorJ.. !!.9£Mrr. &A4 Remonl {Swta:uu O;>mlmt 
f'coccdw'a), h.n X. 1'bis ~ 1$ iotcodcd JO ptOV\dc ,~ pci.nciple:3, ind (,Oe,: 001. tcpb.~ -..ay pf't:'ti1)\l;S 

;peciO~ euiO-ll:cc provu!.«S a.bO\lt ~ 'INS a...""!io.'\.,, s:u.ch ~'\ ·;)up(:)i-c(nctu&I Gui dcliDcs oo ~ U$C ¢( • 

Coop<=una todividu.ls md Coofirlc:<>ti&l !nforow>t> f oHowin& the Eniamo,r o/ IIR fV.." <l>l01 Oce<:mba 19. 
t997 . Th,~ rncrnon.'lO,l.m i:s no: in~ ~ ~-s every 1iNa.(k>t.1 iQ which the acrci,$c- Of l\r<'l$CC1.11n-r1.1J (l1,~1c11<'IO 
rGJ.Y be app,op,tiu.c. ff (NS pcnoo,p.c.l Lt the C'XU~lk of their dubc., r~1:niz.c ~ l c oaAict bc:c,i.,c.cn .:my o { ~~ 
-speGilic policy rcqui.tt.n.'\Ctlr.s >-nJ ~ grucnl gcid-41.incs. d-..ey :a.re cr\C.Q-UO:goiJ, lo bnnt the a"l2.ctcT tU tb.c.;,,
rupc:rviw,t'· , a.:.:c.ction.. ~ 1.n_y-<;0110:.C-c l;>o(w~ poti.d::::is J.~.ouki he n.i,-~ t.\rw~ U\e iwrcprl.a.tc cluinof~o(l\ffi,l,.a.d 
fct ,~,.o luricn 
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111?7/00 

MCmorandum Jo, !t~t•Ofl:\I I }ie~r.tor5. <l al. 
Subjc:er: 1::-ccn:isin~ Pr<ts.:cu;orh! Discc~tion 

!:N'S PRESS OFFICE 

Howcve,·, (NS ◊l1lccrs shqul·d comi,;uc CO· c:i:c..~ise che.ir pm:.ccutoriiil d,s,;r_~rlon in approfHia.tc 
c:is'Cs- during the p<!O'od b!;forc mor.e: sp1..'Cieic prose"am gv.i~ance is i:.~uc:d. 

A. slatCnH .. 111 ot"ptinctp1cs concerning discretion .-.,cJ·ve~ -l ntimbcrofimportant purposes. 
A, <leserib<:d in rhc "Principles of Federal Prosecution."! part of the U.S. Anomeys· manual, 
such principles provide convenienc re(en:nce point$ for the process of makin~ pro:1e1:u,orial 
decisions; fa,;ili1a1c the task of ua;n;ng llC'"" oif.ccn b the discharge oril,e,r duties; con1ribu,~ 10 

more effe<:tive management of the Govemmai1·s limi1ed pcos«·a1crial r=urccs by promotin!\ 
grea1erconsistec1cy among the proso:utorial ac1iviLics ofdirr=nt om= ar.d between their 
ic11vities an_d the INS' law enforccmcn~ priori des; mi~c pos.sihk he1tcrcc.ordinatioo of 
investlgaiive o.nd pcos1xulori1, I ~rivny t>y cnh2.ncing 1hc undcntact<lin.~ be.tween thG invcs1ig.-.dvc 
and pfosc:cutoml <ompon~-ril>~ ar.d :nforin rne public of the careful process by which 
prcsecu{ot~al de:ci sion.<S: are m~t. 

"Pro$GC.uto~al dl$Crdion" ts the a'Jlhoriry of 1.fl ige.~y charged with enforcing, a la.w to 
decide wheth« lO c-nforce, er not 10 mforco, the law •g•insi somcortc. The INS. like oth..-r law 
enforce.me.r.t 2genc.u:s, tus. pro$c:.urocfal djs.c.reti.on ~d exercises i1 every d:iy. In the 
i:nmigntion COn\e,tt, the ccnn 2ppfic.s 110( only to th<: decision to issue. sa·v1.;, or (ilt! a. Nolle~ to 
AppC31 (NT,",). b1t• >lso co 3 b1-oad rwge of other discrc:don")' cr.forccm<:11t decis ions. inc ludin~ 
arnon~ othc.N; Focu.sing; i1,1v~tig-Jti,..c n:::stiu.-c~ on put.icuf;Jr offef\$¢$ or car.duct: deciding 
whom to stop, QOQlloa-. a.od arrest; niainta,join~.<1.n ,1licn in cu~to<ly: s.eeldng expedited ranoval 
or 01hcr fonns of remov:,,J by m=s other tha.a a :=ioval proc<:cdini: settling or dismissing• 
p:-oce¢ding; ·gr-;.mttng de(et'T'0.1 xtion or s1ay[ng a firu.l order; a.g.recing (O volW'ltary departure, 
will,draw;tl o( an app.licauon Cor,dm1ss1on. on>thcr a.coon io lieu of removing t!,c alien; 
punuing :vi. appeal: .i11<l ex.ccuting .a n:moval order. 

The "fav9nbJc exercise of prosecutoriaI disercrion .. 111eaJ1..s a d.iscr~lionary decisi<.m rior ro 
assert lhc full scope of the INS' cnforcc:mcn1 authority as perminc:d und.,.- the law, Such 
dcc.is,oll$ will take diffCTcnt forms, d~nding on chc stalus of a particular m-.ttcr~ but include 
dccis1ons such as 001 ilsaing ill NT A (<!iscu~ in more daail b<:low under-1ni1iatiog 
Ptocc....--diog<;·1. Ml detalni1,£ a.n 2HcH pi;}.(':cd i~ pnx:CCQir-..gs (where discrdion rero:1jns. dC1:pilt> 
mandatory detention rc:quircmot1t~). and approvlDg de.ft:rrcd acciot:., 

1 f oc thJi dt.J.C\U"ion. L"XS ewch c~ \Jl. lh;S. m,;t:'IQ~..:dw-o . ..,e ts2vc: n:\ied Wvi.l)' '-''?'(11'\ U,c Pri.mipl~ oC fcdcnl 
PrQS<;(:•,1~100, (h.ap<<r 9 · 27 ,000 t.-i L'.c. U.S Cepanmcnt c( Jushce' J Uftl(o:i Stt!S:l AW,xPS:d~~ (Oct. 19'J7), 
The~ .. n: ~lt,nific~t dlffcrcn.ce, , of C:OW'S+C, be•~ the cote; vC"tbc U.S. "uo1ucys • uffi<.o in I.he crimi.,• I fu~ ti:..:c 
,;yst«R ~.od (t-,1$ u;sporuibilitt.es tocn!Ol"C'e d'l< im.'Tllf.t'1.tioo b ws. bot dx _g.cnual ippcoicb <<> pro:eo.irorb.l 
rt:~,cCo.:'l s.~ted ln fh,s f11<n'()n.o(vrn rc(lc.ci:,: dut ;a.k.cn by th< Priocipld ofFedcnl Pro-s.ecuhO.I\. 

{ilJOOJ 
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JlJZ7/00 

Mcmor.mdUtl\ for R,~ioo1)) l)1rcc\url. c1 J.l. 
Suhject: f"x~rclsi1,:;. Prr:i~":'l;\1(-.>r,;,l Ois.crelio11 

INS PRESS OFFICE 

Coo11.S rci;vgnil.C chat pmscculonat -<fi.scttdon Gppl ie.s in Lhc c ,vd . i.\dnnn';Mnuive <1.rena 
jus1 as fl docs m crimmal law , M•J rcover. the Supreme Coun ··has r~ngnll.ed on so~'T~I 
u<:casions over- many ye1..rs 1h21 .1.n il,&c:ncy·s dccis.io11 not to p(0$C-Cutc or rnforce, whether 
ch.co~gh civil or criminal proces·s. is• d«:ision g,::;,erany commiucd co an 3gcncy ·s absollltC 
discretion." Heckler, . Chancy. 470 tLS 821. 8,1 {1985). lloih Congress ar.d che 
Suprerr.c Court have recently reaff.rmcd that !he toncq,lofprosecucorial discmio·n >pplic, to 
tNS enfor~mcnt activities. s uch as wh~thcr to pl~ce an in.dividtal in depoflll!ion pmettdings. 
INA sctiion 242(g): &r.J:19.~. American-A.-..h Anti-Discrirnin2cion Committee. 525 U.S. 47 l 
( 1999) Toe ··di.suctio n·• in p.ro~.:.ulorid di.sc:rction rnc.iJ\$ l.n;.tl rr:n:ccuto,iai d cci$ion.s ;).re; I\Ol 
sub;ect 10 judicial r:vlcw oc ri....,.ersal. c:xc<;?\ ir:i c:xt.n:mely nanv~" circUmstanees. Cooscqucn1ly, 
it is a powerful tool rh-at n'hJSt be u5cd n:spq.n.s~bly. 

tu a law enforcement ,ger,cy, the INS icncraiiy has prcsccurorial discretion within its 
area or law cnforce:m<:nl cesponsibi lity unless thit discretion has b~n clearly limited by st:uut<:: in 
a way lh•t goes beyond standard lettnino:ogy. Por example, a s1>.1u1c dir«:ting 1har the INS 
"'shall"" remove removable aliens wou!d nol he con.suuod by itself to limit pmso::1Jtorial 
d 1screllon. bu{ lhe specific limiutioo on rel~·ing cauin criminal ~ ien.-. ln ~ i::>n 236{c)(2) of 
the (NA evid:-c:ces a spccil1c cong:rc-ssional intention 10 limit discretion not to detain ecru.in 
criminal aJicns in ref't'lo1."0,l p:'o<:ccdings th.al w·o olC olherw isc C-l". i.sl . P~~onncl who arc un.surc 
whclha lhe lNS h:lS (i i$Gretion [0 i :i.k.€' :i put-ic.1Jlnr -Jction should c.onsu1t their SU?crvisor and 

i.cgal coun.$4:l to the cXte11t m:c~ssa.ry. 

lt is important to n:eosni:u not cn ly what prosceutorial disc.relion i§. but also whe.t it is 
n.Q!. Toe doctrine of prosecutorial discretion applies to law arforccmcnc decisions whether. a.od 
to what extent. to excrc:.se the CO<,-n;ive power of the Govemmc.'11 over libeny or propeny, as 
aulhorized by 1,.w in co.ses when indiviGu.nh h.aYC vi:ohucd Ute law. PTOtH~c u lo-riaJ <li:rcreticn doc:.s 
not apply to affirmative acis of approval. or grants ofbcoeriu, W1'dcr a sc:uute or other appticabtc 
law thai provi<l~ n,quiremer.ls for dc:crmir.in.g when the ._,prov1! should be given. For 
cxamp!,:., the !NS ha., pro=-ulor:aJ disc,erion not 10 place a removable;; alicn in proceedings, but 
it docs not have prosecutorial dis:crcrior ln approve a. naturaH7.atfon application by an aJien wh(I 
,s meitgible lor that benelit l!lldtr the !NA. 

Th« nistjw;tion is not ~tways ~ easy. brighl-lin,; l''Jlc to >pply. In m.111y =. !NS 
doc1sio,ima.king involves both~ prosecutorial decis.ion to t.al::e or oot to u.Jce cnfot"Cc111_ent :u:tfon. 
.s\lCh u p!A.C.ing an a{i~ rn rem.oval proceedin;gs, ua.d 2 decision whclner 01 not 1.hc allco is 
substantively digib)e fur a be,1cfit widct" the INA. fn many=· benefit decisions involve th: 
exer~ise of s:i8='tfic.anl discretion which in some c--.ues is not judie~-:i..lly rcview2ble. but which is 
not Q.[5!_:.CCUCo.(iitl. Jl.SG('ctio,\. 

Pm~uto ri.&t disete-tion ~n extend onl)' up co·(he s-.:b-s::in11v¢ ~nd juris<ll<.:tio~~ I \i\niis nf 
the law lt c.1t1 nc;:Vcr justify .i.n ictlo.n tnat is i.llc~al oJ.l\der the su.bsc~nti-..c law pertaioins to the 
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11/?1/00 'C20Z SH 1778 

Memora.a<lum for R~~ional !),recto,~. ct al. 
$ubjc.:c.;(1 f:xi:n:i~ing p ·rm:..ec-1110 1'1J.I Dir.crierion 

INS PRESS ~FF1C£ 

conduct. or ono.11ln1 while legal i,1 other con.tc,is, , s 1101 wt1hin L~e >uthorily o(lhc agency or 
officer ,ak..ing it. Pros-ci.;utoricd <lisc.retion to ta.k'e: an cnfot'ce:mcnl aclion does 11ot mo<lify or waiv,: 
, ny leg,1 cQquiremCflts that •pply IQ the •etion it><;lf. F,ir e,c.llllpl( . . an en forcement decision t(,) 
foc\1$ 011 certain lypcs of in\migrotiun violator; for = and rcrnov•I does not mean that 1hc INS 
may z..."Test af\)' pcrsor. wi-thoul probable ~ u.K :o dCi so fo-r an offcn~e wlthin lts jur.sdict!on. 
S.crvlce officers wt:o arc :n .doubt whether A panicular actlo.n compfi~ w iih applicaOh: 

q~;i1u<iopal, s1-11,1ory. <>r =~ 1,w "'!Utrnncms should con.sull with their supervisor &~d obiai, 
advice from the dtsrrict or s~ctor c-0unsel or repfcsem.at1ve of che Office of Gen<:r"31 Counsel lo 

the extcot h.c:cessary. 

Finally. exerc,.sing prosccutori:U Giscrct[on Oot5- nol less.en the INS' con,mit.metll to 
enforce the irnmigr ... tion law1 (O the best of our ~btlil)'. {t is not an invita1ion lo viofa((: or iguou; 
lhe law. R.-lehcr. i t is a m=s 10 use the rcsou= we hav~ io a ••ray rhat !:,cs( ~complish~ our 
missio11 ~fadmi.ni~tering =md cnfon.:tn~ the imm1gra1t◊n iaws oflhe United Scates. 

Princi pl~ of fcosecutoria1 Discrcti-oll. 

Lile,; all law cnforccmcni ..genci~. the 11'1S !us rinitt: ,c:sour=. and iL is not possible to 
111vestiga:tc and pros<:eutc al: imrrugr.uion viourions. The rNS hi«oci~!ly has responded to rl\is 
(imitation by setting priori Ii«. in ordcno achieve • vw-iety of go•.b. These goal.$ inc tude 
pco1o;:tmg public »fety, promoting the imcgrity of the l<s•I immigr.uion system. and deterring 
violalioas of the immigration !Jw. 

II is ut appropru.te c~ucisc o f prosccutorial dis=tion ro giv< pnnriry to inves1igatia?,. 
chMgi11g, and proseeuliog !ho~ immign11ion viclattons 1h,u will have the greatest impact on 
ochi.ving thc:s<: goals. The INS has used thi> pnr,ciplc in the design ~nd e~,xution of1ts border 
enforc:::rucnt sinLCgy. its refoc-us on cf'iminaJ smugghng nelwork..t, and HS concentration on fi:i ing 
hencfit•g:ranting procc:sscs to prevent fr-.1~d An , gcncy's focus on m.aximl:ting its impact under 
~ppropri~te principles . nUler than devoting r-e.:so..i.tcci ;o ~ th.at wiH do l~ \o advaucc ch("S(:: 
overaJ I inten::sts. is a cruci.tl ckmcnt in cflec.tJ vc law CJ'! forccme:nt managemcnL 

The Pcineiplt-3 orFedcnl lm,oocution govcming the conduct of U.S. A.Uomeys use the 
coneq>\ of a "substantial Fedcr>J m <c.rc:s1." AU .S AI\Omcy m~y propc,I)' decline a proso::u tion 
iJ .. no n,~tar.Jial FWR1li ir.ruur would b.e sen"Cd by pr:osecution." •tn.i3 principle prqvidc.s l 

u, tful f,,,,,,c vf /d,:,'cn-,., for (/1< !'NS,aJLliougo 1f>plyu1g 11 presents c?\altcnges Lltat differ from 
those facing a U.S. Attorney. lnpa,ticul;u-, >S ir.nmi~ion is an a.clusiv.,ly F«:lc:al 
responsibility, the opcion o f an idequato ahe.ma.tive ~emedy Wldcr ,ta.re law b: not 4v.,,HUlle. l"1 
.,, immigration case. the interest at stake will a!wa)'5 bt: Federal . Therefore, we D\USI place 
p«rt,culai· emphasis on the dcmenr of substantiali1y. How irnp01Un1 is the E~l intmsc in the 
ca:sc, a.i 92.np:u-ed <o oth~es 2nJ pr'lj,Hiti§'? TI.at is the overridiog quc::stion.. .nd 2(\$Wcting (t 

requires cxammi.1g a. number of facrors that may diIT~t accortting to the slag~ ofthc.c:asc:. 
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October 24, 2005 

MEMORANDUM FOR: All OPLA Chief Counsel 

FROM: William J. Howard')()~ 
Principal Legal Ad;fJor 

SUBJECT: Prosecutorial Discretion 

Office of the Principal Legal Advisor 

U.S. Department of Homeland Security 
425 T Street, NW 
Washington, DC 20536 

U.S. Immigration 
and Customs 
Enforcement 

As you know, when Congress abolished the Immigration and Naturalization Service 
and divided its functions among U.S. Immigration and Customs Enforcement (ICE), 
U.S. Customs and Border Protection (CBP), and U.S. Citizenship and Immigration 
Services (CIS), the Office of the Principal Legal Advisor (OPLA) was given exclusive 
authority to prosecute all removal proceedings. See Homeland Security Act of 2002, 
Pub. L. No. 107-296, § 442(c), 116 Stat. 2135, 2194 (2002) ("the legal advisor** * 
shall represent the bureau in all exclusion, deportation, and removal proceedings before 
the Executive Office for Immigration Review"). Complicating matters for OPLA is 
that our cases come to us from CBP, CIS, and ICE, since all three bureaus are 
authorized to issue Notices to Appear (NTAs). 

OPLA is handling about 300,000 cases in the immigration courts, 42,000 appeals before 
the Board of Immigration Appeals (BIA or Board), and 12,000 motions to reopen each 
year. Our circumstances in litigating these cases differ in a major respect from our 
predecessor, the INS's Office of General Counsel. Gone are the days when INS district 
counsels, having chosen an attorney-client model that required client consultati"on 
before INS trial attorneys could exercise prosecutorial discretion, could simply walk 
down the hall to an INS district director, immigration agent, adjudicator, or border 
patrol officer to obtain the client's permission to proceed with that exercise. Now 
NTA-issuing clients or stakeholders might be in different agencies, in different 
buildings, and in different cities from our own. 

Since the NT A-issuing authorities are no longer all under the same roof, adhering to 
INS OGC's attomey-c1ient model would minimize our efficiency. This is particularly 
so since we are litigating our hundreds of thousands of cases per year with only 600 or 
so attorneys; that our case preparation time is extremely limited, averaging about 20 
minutes a case; that our caseload will increase since Congress is now providing more 
resources for border and interior immigration enforcement; that many of the cases that 
come to us from NT A-issuers lack supporting evidence like conviction documents; that 
we must prioritize our cases to allow us to place greatest emphasis on our national 
security and criminal alien dockets; that we have growing collateral duties such as 

www.ice.gov 
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All OPLA Chief Counsel 
Page 2 of9 

assisting the Department of Justice with federal court litigation; that in many instances 
we lack sufficient staff to adequately brief Board appeals or oppositions to motions to 
reopen; and that the opportunities to exercise prosecutorial discretion arise at many 
different points in the removal process. 

To elaborate on this last point, the universe of opportunities to exercise prosecutorial 
discretion is large. Those opportunities arise in the pre-filing stage, when, for example, 
we can advise clients who consult us whether or not to file NT As or what charges and 
evide;nce to base them on. They arise in the course of litigating the NT A in 
immigration court, when we may want, among other things, to move to dismiss a case 
as legally insufficient, to amend the NT A, to decide not to oppose a grant of relief, to 
join in a motion to reopen, or to stipulate to the admission of evidence. They arise after 
the immigration judge has entered an order, when we must decide whether to appeal all 
or part of the decision. Or they may arise in the context ofDRO's decision to detain 
aliens, when we must work closely with DRO in connection with defending that 
decision in the administrative or federal courts. In the 50-plus immigration courtrooms 
across the United States in which we litigate, OPLA's trial attorneys continually face 
these and other prosecutorial discretion questions. Litigating with maximum efficiency 
requires that we exercise careful yet quick judgment on questions involving 
prosecutorial discretion. This will require that OPLA's trial attorneys become very 
familiar with the principles in this memorandum and how to apply them. 

Further giving 1ise to the need for this guidance is the extraordinary volume of 
immigration cases that is now reaching the United States Comis of Appeals. Since 
2001, federal court immigration cases have tripled. That year, there were 5,435 federal 
court cases. Four years later, in fiscal year 2004, that number had risen to 14,699 
federal court cases. Fiscal year 2005 federal court immigration cases will approximate 
15,000. The lion's share of these cases consists of petitions for review in the United 
States Courts of Appeal. Those petitions are now overwhelming the Department of 
Justice's Office of Immigration Litigation, with the result that the Department of Justice 
has shifted responsibility to brief as many as 2,000 of these appellate cases to other 
Departmental components and to the U.S. Attorneys' Offices. This, as you know, has 
brought you into greater contact with Assistant U.S. Attorneys who are turning to you 
for assistance in remanding some of these cases. This memorandum is also intended to 
lessen the number of such remand requests, since it provides your office with guidance 
to assist you in eliminating cases that would later merit a remand. 

Given the complexity of immigration law, a complexity that federal courts at all levels 
routinely acknowledge in published decisions, your expert assistance to the U.S. 
Attorneys is critical. 1 It is all the more important because the decision whether to 

1 As you know, if and when your resources permit it, I encourage you to speak with your respective 
United States Attorneys' Offices about having those Offices designate Special Assistant U.S. Attorneys 
from OPLA's ranks to handle both civil and criminal federal court immigration litigation. The U.S. 
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proceed with litigating a case in the federal courts must be gauged for reasonableness, 
lest, in losing the case, the courts award attorneys' fees against the government pursuant 
to the Equal Access to Justice Act, 28 U.S.C. 2412. In the overall scheme oflitigating 
the removal of aliens at both the administrative and federal court level, litigation that 
often takes years to complete, it is important that we all apply sound principles of 
prosecutorial discretion, uniformly throughout our offices and in all of our cases, to 
ensure that the cases we litigate on beha]f of the United States, whether at the 
administrative level or in the federal courts, are truly worth litigating. 

********** 

With this background in mind, I am directing that all OPLA attorneys apply the 
following principles of prosecutorial discretion: 

1) Prosecutorial Discretion Prior to or in Lieu of NT A Issuance: 

In the absence of authority to cancel NT As, we should engage in client liaison with 
CBP, CIS (and ICE) via, or in conjunction with, CIS/CBP attorneys on the issuance of 
NTAs. We should attempt to discourage issuance ofNTAs where there are other 
options available such as administrative removal, crewman remova], expedited removal 
or reinstatement, clear eligibility for an immigration benefit that can be obtained outside 
of immigration court, or where the desired result is other than a removal order. 

It is not wise or efficient to place an alien into proceedings where the intent is to allow 
that person to remain unless, where compelling reasons exist, a stayed removal order 
might yield enhanced law enforcement cooperation. See Attachment A (Memorandum 
from Wesley Lee, ICE Acting Director, Office of Detention and Removal, Alien 
Witnesses and Informants Pending Removal (May 18, 2005) ); see also Attachment B 
(Detention and Removal Officer's Field Manual, Subchapters 20.7 and 20.8, for further 
explanation on the criteria and procedures for stays of removal and deferred action). 

Examples: 

• Immediate Relative of Service Person- If an alien is an immediate relative of a 
military service member, a favorable exercise of discretion, including not issuing an 
NTA, should be a prime consideration. Military service includes current or former 
members of the Armed Forces, including: the United States Army, Air Force, Navy, 
Marine Corps, Coast Guard, or National Guard, as well as service in the Philippine 
Scouts. OPLA counsel should analyze possible eligibility for citizenship under 

Attorneys' Offices will benefit greatly from OPLA SAUSAs, especially given the immigration law 
expertise that resides in each of your Offices, the immigration law's great complexity, and the extent to 
which the USAOs are now overburdened by federal immigration litigation. 
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sections 328 and 329. See Attachment C (Memorandum from Marcy M. Forman, 
Director, Office of Investigations, Issuance of Notices to Appeal, Administrative 
Orders of Removal, or Reinstatement of a Final Removal Order on Aliens with 
United States Military Service (June 21, 2004)). 

• Clearly Approvable 1-130/1-485- Where an alien is the potential beneficiary of 
a clearly approvable 1-130/1-485 and there are no serious adverse factors that 
otherwise justify expulsion, allowing the alien the opportunity to legalize his or her 
status through a CIS-adjudicated adjustment application can be a cost-efficient 
option that conserves immigration court time and benefits someone who can be 
expected to become a lawful permanent resident of the United States. See 
Attachment D (Memorandum from William J. Howard, OPLA Principal Legal 
Advisor, Exercising Prosecutorial Discretion to Dismiss Adjustment Cases (October 
6, 2005)). 

• Administrative Voluntary Departure- We may be consulted in a case where 
administrative voluntary departure is being considered. Where an alien is eligible 
for voluntary departure and likely to depart, OPLA attorneys are encouraged to 
facilitate the grant of administrative voluntary departure or voluntary departure 
under safeguards. This may include continuing detention if that is the likely end 
result even should the case go to the Immigration Court. 

• NSEERS Failed to Register- Where an alien subject to NSEERS registration 
failed to timely register but is otherwise in status and has no criminal record, he 
should not be placed in proceedings ifhe has a reasonable excuse for his failure. 
Reasonably excusable failure to register includes the alien's hospitalization, 
admission into a nursing home or extended care facility (where mobility is severely 
limited); or where the alien is simply unaware of the registration requirements. See 
Attachment E (Memorandum from Victor Cerda, OPLA Acting Principal Legal 
Advisor, Changes to the National Security Entry Exit Registration System 
(NSEERS)(January 8, 2004)). 

• Sympathetic Humanitarian Factors- Deferred action should be considered 
when the situation involves sympathetic humanitarian circumstances that rise to 
such a level as to cry for an exercise of prosecutorial discretion. Examples of this 
include where the alien has a citizen child with a serious medical condition or 
disability or where the alien or a close family member is undergoing treatment for a 
potentially life threatening disease. DHS has the most prosecutorial discretion at 
this stage of the process. 

2) Prosecutorial Discretion after the Notice to Appear has issued, but before 
the Notice to Appear has been flied: 

We have an additional opportunity to appropriately resolve a case prior to 
expending court resources when an NT A has been issued but not yet filed with the 
immigration court. This would be an appropriate action in any of the situations 
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identified in #1. Other situations may also arise where the reasonable and rational 
decision is not to prosecute the case. 

Example: 

• U or T visas- Where a ''U" or "T" visa application has been submitted, it 
may be appropriate not to file an NT A until a decision is made on such an 
application. In the event that the application is denied then proceedings 
would be appropriate. 

3) Prosecutorial Discretion after NTA Issuance and Filing: 

The filing of an NT A with the Immigration Court does not foreclose further 
prosecutorial discretion by OPLA Counsel to settle a matter. There may be 
ample justification to move the court to terminate the case and to thereafter 
cancel the NTA as improvidently issued or due to a change in circumstances 
such that continuation is no longer in the government interest. 2 We have 
regulatory authority to dismiss proceedings. Dismissal is by regulation without 
prejudice. See 8 CFR §§ 239.2(c), 1239.2(c). In addition, there are numerous 
opportunities that OPLA attorneys have to resolve a case in the immigration 
court. These routinely include not opposing relief, waiving appeal or making 
agreements that narrow issues, or stipulations to the admissibility of evidence. 
There are other situations where such action should also be considered for 
purposes of judicial economy, efficiency of process or to promote justice. 

Examples: 

2 Unfortunately, DHS's regu]ations, at 8 C.F.R. 239.1, do not include OPLA 's attorneys among the 38 
categories of persons given authority there to issue NT As and thus to cancel NT As. That being said, 
when an OPLA attorney encounters an NT A that lacks merit or evidence, he or she should apprise the 
issuing entity of the deficiency and ask that the entity cure the deficiency as a condition of OPLA's 
going forward with the case. If the NT A has already been filed with the immigration court, the OPLA 
attorney should attempt to correct it by filing a form 1-261, or, if that wil1 not correct the problem, 
should move to dismiss proceedings without prejudice. We must be sensitive, particularly given our 
need to prioritize our national security and criminal alien cases, to whether prosecuting a particular case 
has little law enforcement value to the cost and time required. Although we lack the authority to sua 
sponte cance1 NT As, we can move to dismiss proceedings for the many reasons outlined in 8 CFR § 
239.2(a) and 8 CFR § 1239.2(c). Moreover, since OPLA attorneys do not have independent authority 
to grant deferred action status, stays of removal, parole, etc., once we have concluded that an alien 
should not be subjected to removal, we must still engage the client entity to "defer" the action, issue the 
stay or initiate administrative removal. 
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• Relief Otherwise Available- We should consider moving to dismiss 
proceedings without prejudice where it appears in the discretion of the OPLA 
attorney that relief in the form of adjustment of status appears clearly approvable 
based on an approvable I-130 or 1-140 and appropriate for adjudication by CIS. See 
October 6, 2005 Memorandum from Principal Legal Advisor Bill Howard, supra. 
Such action may also be appropriate in the special rule cancellation NACARA 
context. We should also consider remanding a case to permit an alien to pursue 
naturalization.3 This allows the alien to pursue the matter with CIS, the DHS entity 
with the principal responsibility for adjudication of immigration benefits, rather than 
to take time from the overburdened immigration court dockets that could be 
expended on removal issues. 

• Appealing Humanitarian Factors- Some cases involve sympathetic 
humanitarian circumstances that rise to such a level as to cry for an exercise of 
prosecutorial discretion. Examples of this, as noted above, include where the alien 
has a citizen child with a serious medical condition or disability or where the alien 
or a close family member is undergoing treatment for a potentially life threatening 
disease. OPLA attorneys should consider these matters to determine whether an 
alternative disposition is possible and appropriate. Proceedings can be reinstituted 
when the situation changes. Of course, if the situation is expected to be of relatively 
short duration, the Chief Counsel Office should balance the benefit to the 
Government to be obtained by terminating the proceedings as opposed to 
administratively closing proceedings or asking DRO to stay removal after entry of 
an order. 

• Law Enforcement Assets/Cls- There are often situations where federal, State or 
local law enforcement entities desire to have an alien remain in the United States for 
a period of time to assist with investigation or to testify at trial. Moving to dismiss a 
case to permit a grant of deferred action may be an appropriate result in these 
circumstances. Some offices may prefer to administratively close these cases, which 
gives the alien the benefit of remaining and law enforcement the option of 
calendaring proceedings at any time. This may result in more control by law 
enforcement and enhanced cooperation by the alien. A third option is a stay. 

4) Post-Hearing Actions: 

Post-hearing actions often involve a great deal of discretion. This includes a 
decision to file an appeal, what issues to appeal, how to respond to an alien's appeal, 
whether to seek a stay of a decision or whether to join a motion to reopen. OPLA 

3 Once in proceedings, this typica1ly will occur only where the alien has shown prirna facie eligibility 
for naturalization and that his or her case involves exceptiona1ly appealing or humanitarian factors. 8 
CFR § 1239.1 (f). It is improper for an immigration judge to terminate proceedings absent an affirmative 
communication from DHS that the alien would be eligible for naturalization but for the pendency of the 
deportation proceeding. Matter of Cruz, 15 I&N Dec. 236 (BIA 1975); see Nolan v. Holmes, 334 F.3d 
189 (2d Cir. 2003) (Second Circuit upholds BIA's reliance on Matter of Cruz when petitioner failed to 
establish prima facie eligibility.). 
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attorneys are also responsible for replying to motions to reopen and motions to 
reconsider. The interests of judicial economy and fairness should guide your actions 
in handling these matters. 

Examples: 

• Remanding to an Immigration Judge or Withdrawing Appeals- Where the 
appeal brief filed on behalf of the alien respondent is persuasive, it may be 
appropriate for an OPLA attorney to join in that position to the Board, to agree to 
remand the case back to the immigration court, or to withdraw a government appeal 
and allow the decision to become final. 

• Joining in Untimely Motions to Reopen- Where a motion to reopen for 
adjustment of status or cancellation of removal is filed on behalf of an alien 
with substantial equities, no serious criminal or immigration violations, and 
who is legally eligible to be granted that relief except that the motion is 
beyond the 90-day limitation contained in 8 C.F .R. § 1003.23, strongly 
consider exercising prosecutorial discretion and join in this motion to reopen 
to permit the alien to pursue such relief to the immigration court. 

• Federal Court Remands to the BIA- Cases filed in the federal courts 
present challenging situations. In a habeas case, be very careful to assess the 
reasonableness of the government's detention decision and to consult with 
our clients at DRO. Where there are potential litigation pitfalls or unusually 
sympathetic fact circumstances and where the BIA has the authority to 
fashion a remedy, you may want to consider remanding the case to the BIA. 
Attachments H and I provide broad guidance on these matters. Bring 
concerns to the attention of the Office of the United States Attorney or the 
Office of Immigration Litigation, depending upon which entity has 
responsibility over the litigation. See generally Attachment F (Memorandum 
from OPLA Appellate Counsel, U.S. Attorney Remand Recommendations 
(rev. May 10, 2005)); see also Attachment G (Memorandum from Thomas 
W. Hussey, Director, Office oflmmigration Litigation, U.S. Department of 
Justice, Remand of Immigration Cases (Dec. 8, 2004)). 

• In absentia orders. Reviewing courts have been very critical of in 
absentia orders that, for such things as appearing late for court, deprive aliens 
of a full hearing and the ability to pursue relief from removal. This is 
especially true where court is still in session and there does not seem to be 
any prejudice to either holding or rescheduling the heating for later that day. 
These kinds of decisions, while they may be technically correct, undermine 
respect for the fairness of the removal process and cause courts to find 
reasons to set them aside. These decisions can create adverse precedent in 
the federal courts as well as EAJA liability. OPLA counsel should be 
mindful of this and, if possible, show a measured degree of flexibility, but 
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only if convinced that the alien or his or her counsel is not abusing the 
removal court process. 

5) Final Orders- Stays and Motions to Reopen/Reconsider: 

Attorney discretion doesn't cease after a final order. We may be consulted 
on whether a stay of removal should be granted. See Attachment B 
(Subchapter 20. 7). In addition, circumstances may develop whether the 
proper and just course of action would be to move to reopen the proceeding 
for purposes of terminating the NT A. 

Examples: 

• Ineffective Assistance- An OPLA attorney is presented with a situation where 
an alien was deprived of an opportunity to pursue relief, due to incompetent counsel, 
where a grant of such relief could reasonably be anticipated. It would be 
appropriate, assuming compliance with Matter of Lozada, to join in or not oppose 
motions to reconsider to allow the relief applications to be filed. 

• Witnesses Needed, Recommend a Stay- State law enforcement authorities need 
an alien as a witness in a major criminal case. The alien has a final order and will 
be removed from the United States before trial can take place. OPLA counsel may 
recommend that a stay of removal be granted and this alien be released on an order 
of supervision. 

********** 

Prosecutorial discretion is a very significant tool that sometimes enables you to deal 
with the difficult, complex and contradictory provisions of the immigration laws and 
cases involving human suffering and hardship. It is clearly OHS policy that national 
security violators, human rights abusers, spies, traffickers both in narcotics and people, 
sexual predators and other criminals are removal priorities. It is wise to remember that 
cases that do not fa11 within these categories sometimes require that we balance the cost 
of an action versus the value of the result. Our reasoned determination in making 
prosecutorial discretion decisions can be a significant benefit to the efficiency and 
fairness of the removal process. 

Official Use Disclaimer: 

This memorandum is protected by the Attorney/Client and Attorney Work product privileges 
and is for Official Use On]y. This memorandum is intended solely to provide legal advice to 
the Office of the Chief Counsels (OCC) and their staffs regarding the appropriate and lawful 
exercise of prosecutorial discretion, which will lead to the efficient management of resources. 
It is not intended to, does not, and may not be relied upon to create or confer any right(s) or 
benefit(s), substantive or procedural, enforceable at law by any individual or other party in 
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removal proceedings, in litigation with the United States, or in any other form or manner. 
Discretionary decisions of the OCC regarding the exercise of prosecutorial discretion under 
this memorandum are final and not subject to legal review or recourse. Finally this internal 
guidance does not have the force of law, or of a Department of Homeland Security Directive. 
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U.S. Department of Justice 
Immigration and Naturalization Service 

HQOPP 50/4 

Office of the Commi s  425 I Street NWioner 

Washington, DC 20536 

NOV 17 2000 

MEMORANDUM TO REGIONAL DIRECTORS 

DISTRICT DIRECTORS 

CHIEF PATROL AGENTS 

REGIONAL AND DISTRICT COUNSEL 

SUBJECT: Exercis  ecutorial Dising Pros  cretion 

Since the 1996 amendments to the Immigration and Nationality Act (INA) which limited 

the authority of immigration judges to provide relief from removal in many cas , there hases  been 

increas  cope and exercised attention to the s  e of the Immigration and Naturalization Service’s  

(INS or the Service) pros  cretion. This  cribes the principles withecutorial dis  memorandum des  

which INS exercises pros  cretion and the proce secutorial dis  to be followed in making and 

monitoring dis  ions  are not only authorized by law but expectedcretionary decis  . Service officers  

to exercis  cretion in a judicious  tages of the enforcement proce s–frome dis  manner at all s  

planning investigations to enforcing final orders ubject to their chains–s  of command and to the 

particular res  ibilities  pecific pos  ing thispons  and authority applicable to their s  ition. In exercis  

discretion, officers mus  dest take into account the principles  cribed below in order to promote the 

efficient and effective enforcement of the immigration laws and the interes of justs  tice. 

More s  ing dispecific guidance geared to exercis  cretion in particular program areas  

already exis in s  tances  
1

and other program-s  eparately.ts  ome ins  , pecific guidance will follow s  

1 For example, standards and procedures  tatusfor placing an alien in deferred action s  are provided in the Standard 

Operating Procedures for Enforcement Officers  t, Detention, Proce s: Arres  ing, and Removal (Standard Operating 
Procedures), Part X. This memorandum is  , and doesintended to provide general principles  not replace any previous  

s  , s  “Supplemental Guidelines on the Use ofpecific guidance provided about particular INS actions uch as  

Cooperating Individuals and Confidential Informants Following the Enactment of IIRIRA,” dated December 29, 

1997. This memorandum is  every s  e of pros  cretionnot intended to addre s  ituation in which the exercis  ecutorial dis  

may be appropriate. If INS pers  e of their dutiesonnel in the exercis  recognize apparent conflict between any of their 

s  and thes  , they are encouraged to bring the matter to theirpecific policy requirements  e general guidelines  
s  or’s  s  ed through the appropriate chain of commandupervis  attention, and any conflict between policies hould be rais  

for resolution. 
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Memorandum for Regional Directors  Page 2, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

However, INS officers s  e their pros  cretion in appropriatehould continue to exercis  ecutorial dis  

cases during the period before more s  i specific program guidance is  ued. 

A statement of principles concerning dis  erves  escretion s  a number of important purpos . 

As des  of Federal Pros  
2 

part of the U.S. Attorneys manual,cribed in the “Principles  ecution,” ’ 

such principles provide convenient reference points  of making prosfor the proce s  ecutorial 

decis  ; facilitate the tas  in the dis  ; contribute toions  k of training new officers  charge of their duties  

more effective management of the Government’s limited pros  ourcesecutorial res  by promoting 

greater consistency among the pros  of different officesecutorial activities  and between their 

activities and the INS’ law enforcement priorities  ible better coordination of; make po s  

inves  ecutorial activity by enhancing the unders  tigativetigative and pros  tanding between the inves  

and pros  ; and inform the public of the careful proce secutorial components  by which 

pros  ionsecutorial decis  are made. 

Legal and Policy Background 

“Pros  cretion” isecutorial dis  the authority of an agency charged with enforcing a law to 

decide whether to enforce, or not to enforce, the law agains omeone. The INS, like other lawt s  

enforcement agencies  pros  cretion and exercis  it every day. In the, has  ecutorial dis  es  

immigration context, the term applies not only to the decis  ue, sion to i s  erve, or file a Notice to 

Appear (NTA), but als  cretionary enforcement decis  , includingo to a broad range of other dis  ions  

among others: Focusing inves  ources  estigative res  on particular offens  or conduct; deciding 

whom to stop, question, and arres  tody; st; maintaining an alien in cus  eeking expedited removal 

or other forms of removal by means  ettling or dis  ing aother than a removal proceeding; s  mi s  

proceeding; granting deferred action or staying a final order; agreeing to voluntary departure, 

withdrawal of an application for admi sion, or other action in lieu of removing the alien; 

pursuing an appeal; and executing a removal order. 

The “favorable exercis  ecutorial dis  a dis  ion not toe of pros  cretion” means  cretionary decis  

a s  cope of the INS’ enforcement authority asert the full s  permitted under the law. Such 

decisions will take different forms  tatus, depending on the s  of a particular matter, but include 

decisions s  not i s  cu such as  uing an NTA (dis  ed in more detail below under “Initiating 

Proceedings”), not detaining an alien placed in proceedings (where dis  descretion remains  pite 

mandatory detention requirements), and approving deferred action. 

2 For this dis  ion, and much els  memorandum, we have relied heavily upon the Principles of Federalcu s  e in this  

Pros  tice’s  Attorneys Manual (Oct. 1997).ecution, chapter 9-27.000 in the U.S. Department of Jus  United States  ’ 

There are significant differences, of cours  ’ in the criminal juse, between the role of the U.S. Attorneys offices  tice 
system, and INS res  ibilities  , but the general approach to prospons  to enforce the immigration laws  ecutorial 

dis  tated in this  that taken by the Principles of Federal Prosecution.cretion s  memorandum reflects  
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Memorandum for Regional Directors  Page 3, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

Courts recognize that pros  cretion applies  trative arenaecutorial dis  in the civil, adminis  

just as it does  recognized on sin criminal law. Moreover, the Supreme Court “has  everal 

occas  over many years  decis  ecute or enforce, whetherions  that an agency’s  ion not to pros  

through civil or criminal proce s, is a decis  absion generally committed to an agency’s  olute 

dis  and thecretion.” Heckler v. Chaney, 470 U.S. 821, 831 (1985). Both Congre s  

Supreme Court have recently reaffirmed that the concept of pros  cretion appliesecutorial dis  to 

INS enforcement activities uch as  ., s  whether to place an individual in deportation proceedings  

INA s  crimination Committee, 525 U.S. 471ection 242(g); Reno v. American-Arab Anti-Dis  

(1999). The “discretion” in prosecutorial dis  that pros  ions are notcretion means  ecutorial decis  

subject to judicial review or reversal, except in extremely narrow circums  . Constances  equently, 

it is a powerful tool that mus  ed res  ibly.t be us  pons  

As a law enforcement agency, the INS generally has  ecutorial dispros  cretion within its  

area of law enforcement res  ibility unle s  cretion has been clearly limited by statute inpons  that dis  

a way that goes beyond s  tatute directing that the INStandard terminology. For example, a s  

“shall” remove removable aliens would not be cons  elf to limit prostrued by its  ecutorial 

discretion, but the specific limitation on releas  in sing certain criminal aliens  ection 236(c)(2) of 

the INA evidences a s  ional intention to limit dispecific congre s  cretion not to detain certain 

criminal aliens in removal proceedings  e exis  onnel who are unsthat would otherwis  t. Pers  ure 

whether the INS has dis  hould cons  uperviscretion to take a particular action s  ult their s  or and 

legal couns  ary.el to the extent nece s  

It is important to recognize not only what pros  cretion is  o what it isecutorial dis  , but als  

not. The doctrine of prosecutorial discretion applies  ionsto law enforcement decis  whether, and 

to what extent, to exercise the coercive power of the Government over liberty or property, as  

authorized by law in cases when individuals  ecutorial dishave violated the law. Pros  cretion does  

not apply to affirmative acts of approval, or grants  , under a sof benefits  tatute or other applicable 

law that provides requirements  hould be given. Forfor determining when the approval s  

example, the INS has pros  cretion not to place a removable alien in proceedingsecutorial dis  , but 

it does not have pros  cretion to approve a naturalization application by an alien whoecutorial dis  

is ineligible for that benefit under the INA. 

This dis  not always  y, bright-line rule to apply. In many cas , INStinction is  an eas  es  

decis  both a pros  ion to take or not to take enforcement action,ionmaking involves  ecutorial decis  

s  placing an alien in removal proceedings  ion whether or not the alien isuch as  , and a decis  

s  tantively eligible for a benefit under the INA. In many cas , benefit decis  involve theubs  es  ions  

exercise of significant dis  ome cas  iscretion which in s  es  not judicially reviewable, but which is  

not pros  cretion.ecutorial dis  

Pros  cretion can extend only up to the s  tantive and juris  ofecutorial dis  ubs  dictional limits  

the law. It can never jus  illegal under the s  tantive law pertaining to thetify an action that is  ubs  

Document ID: 0.7.22708.6920-000004 



2844 Prod 1 0430

     

 

 

 

 

 

 

 

 

                    


   


                 


               


                

                

                

            


            


               


  


          

                   

                    


           

    

               


             


               

            

    

             

            

                 


            

             


              

          

            


              


             


              


             

                

               


               

                


               


               


  

s

s

s

s

s

s

Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 46 of 55 

Memorandum for Regional Directors  Page 4, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

conduct, or one that while legal in other contexts  not within the authority of the agency or, is  

officer taking it. Pros  cretion to take an enforcement action doesecutorial dis  not modify or waive 

any legal requirements that apply to the action its  ion toelf. For example, an enforcement decis  

focus on certain types  for arres  not mean that the INSof immigration violators  t and removal does  

may arrest any person without probable caus  o for an offens  jurise to do s  e within its  diction. 

Service officers who are in doubt whether a particular action complies with applicable 

cons  tatutory, or cas  s  ult with their s  or and obtaintitutional, s  e law requirements hould cons  upervis  

advice from the district or sector couns  entative of the Office of General Counsel or repres  el to 

the extent nece sary. 

Finally, exercising prosecutorial dis  not le scretion does  en the INS’ commitment to 

enforce the immigration laws to the bes  not an invitation to violate or ignoret of our ability. It is  

the law. Rather, it is a means  e the res  we have in a way that bes  hesto us  ources  t accomplis  our 

mi s  tering and enforcing the immigration laws  .ion of adminis  of the United States  

Principles of Prosecutorial Discretion 

Like all law enforcement agencies  finite res  , and it is not po sible to, the INS has  ources  

investigate and prosecute all immigration violations The INS his  res. torically has  ponded to this  

limitation by setting priorities in order to achieve a variety of goals  e goals. Thes  include 

protecting public s  ysafety, promoting the integrity of the legal immigration s tem, and deterring 

violations of the immigration law. 

It is an appropriate exercis  ecutorial dis  tigating,e of pros  cretion to give priority to inves  

charging, and pros  e immigration violations  t impact onecuting thos  that will have the greates  

achieving these goals. The INS has  ed this  ign and execution of its borderus  principle in the des  

enforcement s  refocus  muggling networks  concentration on fixingtrategy, its  on criminal s  , and its  

benefit-granting proce ses to prevent fraud. An agency’s focus on maximizing its impact under 

appropriate principles, rather than devoting resources  es  to advance thesto cas  that will do le s  e 

overall interes , ists  a crucial element in effective law enforcement management. 

The Principles of Federal Pros  usecution governing the conduct of U.S. Attorneys  e the 

concept of a “s  tantial Federal interes  ecutionubs  t.” A U.S. Attorney may properly decline a pros  

if “no substantial Federal interest would be served by prosecution.” This principle provides a 

us  ents  that differ fromeful frame of reference for the INS, although applying it pres  challenges  

thos  immigration is  ively Federale facing a U.S. Attorney. In particular, as  an exclus  

res  ibility, the option of an adequate alternative remedy under s  not available. Inpons  tate law is  

an immigration case, the interest at s  be Federal. Therefore, we mustake will always  t place 

particular emphas on the element of s  tantiality. How important is the Federal interest in theis  ubs  

cas  compared to other cas  and priorities  the overriding ques  wering ite, as  es  ? That is  tion, and ans  

requires examining a number of factors  tage of the casthat may differ according to the s  e. 
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 47 of 55 

Memorandum for Regional Directors  Page 5, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

As a general matter, INS officers  ecute a legally smay decline to pros  ufficient 

immigration cas  t that would be se if the Federal immigration enforcement interes  erved by 

pros  not s  tantial.
3 

may be provided s  tatementsecution is  ubs  Except as  pecifically in other policy s  

or directives, the respons  ing pros  cretion in this  tsibility for exercis  ecutorial dis  manner res with 

the District Director (DD) or Chief Patrol Agent (CPA) based on his  ensor her common s  e and 

sound judgment.
4 

The DD or CPA s  trict or Sector Counshould obtain legal advice from the Dis  el 

to the extent that s  ary and appropriate to ens  ound and lawfuluch advice may be nece s  ure the s  

exercise of discretion, particularly with res  espect to cas  pending before the Executive Office for 

Immigration Review (EOIR).
5 

The DD’s or CPA’s authority may be delegated to the extent 

nece s  ionsary and proper, except that decis  not to place a removable alien in removal 

proceedings  ions  trict, or decis  to move to terminate a proceeding which in the opinion of the Dis  

or Sector Couns  legally s  not authorizedel is  ufficient, may not be delegated to an officer who is  

under 8 C.F.R. § 239.1 to i s  or CPA’s  e of pros  cretionue an NTA. A DD’s  exercis  ecutorial dis  

will not normally be reviewed by Regional or Headquarters authority. However, DDs and CPAs  

remain subject to their chains of command and may be s  ed as  ary in their exercisupervis  nece s  e 

of pros  cretion.ecutorial dis  

Investigations 

Priorities for deploying inves  ources  cu s  , stigative res  are dis  ed in other documents uch as  

the interior enforcement strategy, and will not be discu s  memorandum. Thesed in detail in this  e 

previous  include identifying and removing criminal and terroris  ,ly identified priorities  t aliens  

deterring and dis  muggling, minimizing benefit fraud and document abusmantling alien s  e, 

res  about illegal immigration and building partners  toponding to community complaints  hips  

s  , and blocking and removing employers acce s to undocumented workers.olve local problems  ’ 

Even within these broad priority areas, however, the Service mus  ionst make decis  about how 

bes  res  .t to expend its  ources  

Managers s  ign operations  erioushould plan and des  to maximize the likelihood that s  

offenders will be identified. Supervis  s  ure that front-line inves  undersors hould ens  tigators  tand 

that it is not mandatory to i s  e where they have reasue an NTA in every cas  on to believe that an 

alien is removable, and agents hould be encouraged to bring ques  es  uperviss  tionable cas  to a s  or’s  

attention. Operational planning for inves  s  ideration of appropriatetigations hould include cons  

procedures for s  ory and legal review of individual NTA i s  ionsupervis  uing decis  . 

3 In s  es  ubs  t in pros  e could be outweighed byome cas  even a s  tantial immigration enforcement interes  ecuting a cas  
other interes , s  the foreign policy of the United States Decis  that require weighing s  tsts uch as  . ions  uch other interes  

should be made at the level of respons  tice that isibility within the INS or the Department of Jus  appropriate in light 

of the circums  and interes involved.tances  ts  
4 This general reference to DDs and CPAs is not intended to exclude from coverage by this memorandum other INS 

personnel, such as  , who may be called upon to exercis  ecutorial disService Center directors  e pros  cretion and do not 

report to DDs or CPAs  of command., or to change any INS chains  
5 Exercising prosecutorial dis  pect to cas  pending before EOIR involves  scretion with res  es  procedures et forth at 8 

CFR 239.2 and 8 CFR Part 3, s  obtaining the court’s  .uch as  approval of a motion to terminate proceedings  
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 48 of 55 

Memorandum for Regional Directors  Page 6, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

Careful design of enforcement operations is  e of prosa key element in the INS’ exercis  ecutorial 

dis  s  ider not s  legallycretion. Managers hould cons  imply whether a particular effort is  

supportable, but whether it best advances  , compared with other po sthe INS’ goals  ible 

us  of thos  ources  a general matter, inves  that are s  ed toes  e res  . As  tigations  pecifically focus  

identify aliens who repres  hould be favored over invesent a high priority for removal s  tigations  

which, by their nature, will identify a broader variety of removable aliens. Even an operation 

that is des  ed on high-priority criteria, however, may s  whoigned bas  till identify individual aliens  

warrant a favorable exercis  ecutorial dise of pros  cretion.
6 

Initiating and Pursuing Proceedings 

Aliens who are s  attention in a variety ofubject to removal may come to the Service’s  

ways  ome aliens  a res  tigations  are. For example, s  are identified as  ult of INS inves  , while others  

identified when they apply for immigration benefits or s  ion at a port-of-entry. Whileeek admi s  

the context in which the INS encounters an alien may, as a practical matter, affect the Service’s  

options, it does not change the underlying principle that the INS has  cretion and sdis  hould 

exercise that discretion appropriately given the circums  of the castances  e. 

Even when an immigration officer has reas  removable andon to believe that an alien is  

that there is sufficient evidence to obtain a final order of removal, it may be appropriate to 

decline to proceed with that cas  is  removable bas  ore. This  true even when an alien is  ed on his  

her criminal his  erved with an NTA–would be story and when the alien–if s  ubject to mandatory 

detention. The INS may exercise its dis  . Thuscretion throughout the enforcement proce s  , the 

INS can choos  ue an NTA, whether to cancel an NTA prior to filing with thee whether to i s  

immigration court or move for dis  al in immigration court (under 8 CFR 239.2), whether tomi s  

detain (for those aliens not subject to mandatory detention), whether to offer an alternative to 

removal such as voluntary departure or withdrawal of an application for admi sion, and whether 

to stay an order of deportation. 

The decis  e any of thes  or other alternatives in a particular caseion to exercis  e options  

requires an individualized determination, bas  and the law. Ased on the facts  a general matter, it 

is better to exercis  cretion as  as po sible, once the relevante favorable dis  early in the proce s  

facts have been determined, in order to cons  res  and in recognition of theerve the Service’s  ources  

alien’s interes  ary legal proceedings  often a conflictt in avoiding unnece s  . However, there is  

6 For example, operations in county jails  igned to identify and remove criminal aliensare des  , a high priority for the 
Service. Nonethele s  tigator working at a county jail and his  upervis  hould s  ider whether, an inves  or her s  or s  till cons  

the exercise of prosecutorial dis  escretion would be appropriate in individual cas . 
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 49 of 55 

Memorandum for Regional Directors  Page 7, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

between making decis  as oon as  ible, and making them bas  manyions  s  po s  ed on evaluating as  

relevant, credible facts as  ible. Developing an extenspo s  ive factual record prior to making a 

charging decision may itself cons  ources  any sume INS res  in a way that negates  aving from 

forgoing a removal proceeding. 

Generally, adjudicators may have a better opportunity to develop a credible factual record 

at an earlier stage than investigative or other enforcement pers  sonnel. It is imply not practicable 

to require officers at the arres tage to develop a full inves  of eacht s  tigative record on the equities  

cas  ince the alien file may not yet be available to the charging office), and thise (particularly s  

memorandum does not require s  is  needed is knowledge that theuch an analys . Rather, what is  

INS is not legally required to ins  in every cas  to that po stitute proceedings  e, openne s  ibility in 

appropriate cas , development of facts  dis  ed below to the extent thates  relevant to the factors  cu s  

it is reas  ible to do s  tances  ionsonably po s  o under the circums  and in the timeframe that decis  

must be made, and implementation of any decision to exercis  ecutorial dise pros  cretion. 

There is no precis  es  e ofe formula for identifying which cas  warrant a favorable exercis  

dis  that s  ecretion. Factors  hould be taken into account in deciding whether to exercis  

pros  cretion include, but are not limited to, the following:ecutorial dis  

· Immigration status: Lawful permanent residents generally warrant greater consideration. 
However, other removable aliens may also warrant the favorable exercise of discretion, 

depending on all the relevant circumstances. 

· Length of residence in the United States: The longer an alien has lived in the United States, 
particularly in legal status, the more this factor may be considered a positive equity. 

· Criminal history: Officers should take into account the nature and severity of any criminal 
conduct, as well as the time elapsed since the offense occurred and evidence of rehabilitation. 

It is appropriate to take into account the actual sentence or fine that was imposed, as an 

indicator of the seriousne s attributed to the conduct by the court. Other factors relevant to 

a se sing criminal history include the alien’s age at the time the crime was committed and 

whether or not he or she is a repeat offender. 

· Humanitarian concerns: Relevant humanitarian concerns include, but are not limited to, 
family ties in the United States; medical conditions affecting the alien or the alien’s family; 

the fact that an alien entered the United States at a very young age; ties to one’s home 

country (e.g., whether the alien speaks the language or has relatives in the home country); 

extreme youth or advanced age; and home country conditions. 

· Immigration history: Aliens without a past history of violating the immigration laws  
(particularly violations such as reentering after removal, failing to appear at hearing, or 

resisting arrest that show heightened disregard for the legal proce s) warrant favorable 

consideration to a greater extent than those with such a history. The seriousne s of any such 

violations should also be taken into account. 
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 50 of 55 

Memorandum for Regional Directors  Page 8, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

· Likelihood of ultimately removing the alien: Whether a removal proceeding would have a 
reasonable likelihood of ultimately achieving its intended effect, in light of the case 

circumstances such as the alien’s nationality, is a factor that should be considered. 

· Likelihood of achieving enforcement goal by other means: In many cases, the alien’s  
departure from the United States may be achieved more expeditiously and economically by 

means other than removal, such as voluntary return, withdrawal of an application for 

admi sion, or voluntary departure. 

· Whether the alien is eligible or is likely to become eligible for other relief: Although not 
determinative on its own, it is relevant to consider whether there is a legal avenue for the 

alien to regularize his or her status if not removed from the United States. The fact that the 

Service cannot confer complete or permanent relief, however, does not mean that discretion 

should not be exercised favorably if warranted by other factors. 

· Effect of action on future admi sibility: The effect an action such as removal may have on 

an alien can vary–for example, a time-limited as opposed to an indefinite bar to future 

admi sibility–and these effects may be considered. 

· Current or past cooperation with law enforcement authorities: Current or past cooperation 
with the INS or other law enforcement authorities, such as the U.S. Attorneys, the 

Department of Labor, or National Labor Relations Board, among others, weighs in favor of 

discretion. 

· Honorable U.S. military service: Military service with an honorable discharge should be 
considered as a favorable factor. See Standard Operating Procedures Part V.D.8 (i suing an 

NTA against current or former member of armed forces requires advance approval of 

Regional Director). 

· Community attention: Expre sions of opinion, in favor of or in opposition to removal, may 
be considered, particularly for relevant facts or perspectives on the case that may not have 

been known to or considered by the INS. Public opinion or publicity (including media or 

congre sional attention) should not, however, be used to justify a decision that cannot be 

supported on other grounds. Public and profe sional responsibility will sometimes require 

the choice of an unpopular course. 

· Resources available to the INS: As in planning operations, the resources available to the INS 
to take enforcement action in the case, compared with other uses of the resources to fulfill 

national or regional priorities, are an appropriate factor to consider, but it should not be 

determinative. For example, when prosecutorial discretion should be favorably exercised 

under these factors in a particular case, that decision should prevail even if there is detention 

space available. 

Obvious  will be applicable to every cas  e onely, not all of the factors  e, and in any particular cas  

factor may des  e. There may be other factorserve more weight than it might in another cas  , not 

on the list above, that are appropriate to consider. The decis  hould be basion s  ed on the totality of 

the circums  , not on any one factor cons  olation. General guidance s  thistances  idered in is  uch as  

cannot provide a “bright line” tes  ily be applied to determine the “right” anst that may eas  wer in 

every cas  es  reas  may point in differente. In many cas , minds  onably can differ, different factors  

directions, and there is no clearly “right” ans  ing a courswer. Choos  e of action in difficult 
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 51 of 55 

Memorandum for Regional Directors  Page 9, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

cas  mus  e of judgment by the res  ible officer bas  or her experience,es  t be an exercis  pons  ed on his  

good s  e, and cons  to the bes  or her ability.ens  ideration of the relevant factors  t of his  

There are factors that may not be cons  ible factorsidered. Impermi s  include: 

· An individual’s  ex, national origin, or political a s  orrace, religion, s  ociation, activities  
7

beliefs; 

· The officer’s  onal feelingsown pers  regarding the individual; or 

· The po s  ion on the officer’s  ional or persible effect of the decis  own profe s  onal 
circums  .tances  

In many cases, the procedural pos  e, and the sture of the cas  tate of the factual record, will 

affect the ability of the INS to us  ecutorial dis  ince the INS cannote pros  cretion. For example, s  

admit an inadmi s  unle s  available, in many cas  theible alien to the United States  a waiver is  es  

INS’ options are more limited in the admi sion context at a port-of-entry than in the deportation 

context. 

Similarly, the INS may cons  and information likely to beider the range of options  

available at a later time. For example, an officer called upon to make a charging decision may 

reas  he does  ufficient, credible factual record upononably determine that he or s  not have a s  

which to base a favorable exercise of pros  cretion not to put the alien in proceedingsecutorial dis  , 

that the record cannot be developed in the timeframe in which the decis  t be made, that aion mus  

more informed pros  ion likely could be made at a later time during the coursecutorial decis  e of 

proceedings, and that if the alien is not served with an NTA now, it will be difficult or 

impo s  o later.ible to do s  

Such decisions mus  of thest be made, however, with due regard for the principles  e 

guidelines, and in light of the other factors dis  ed here. For example, if there iscu s  no relief 

available to the alien in a removal proceeding and the alien is subject to mandatory detention if 

7 This general guidance on factors  hould not be relied upon in making a decisthat s  ion whether to enforce the law 
against an individual is not intended to prohibit their consideration to the extent they are directly relevant to an 

alien’s s  under the immigration laws  aretatus  or eligibility for a benefit. For example, religion and political beliefs  

often directly relevant in asylum cases  e s  part of a prosand need to be a s  ed as  ecutorial determination regarding the 

s  e, but it would be improper for an INS officer to treat aliens  ed on his personaltrength of the cas  differently bas  

opinion about a religion or belief. Political activities may be relevant to a ground of removal on national security or 

terrorism grounds. An alien’s nationality often directly affects his or her eligibility for adjustment or other relief, the 
likelihood that he or she can be removed, or the availability of prosecutorial options uch ass  voluntary return, and 

may be cons  e concernsidered to the extent thes  are pertinent. 
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 52 of 55 

Memorandum for Regional Directors  Page 10, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

placed in proceedings  ituation s  ts  e of pros  cretion, if, that s  ugges that the exercis  ecutorial dis  

appropriate, would be more us  ooner rather than later. It would beeful to the INS if done s  

improper for an officer to a sume that someone els  ome later time will alwayse at s  be able to 

make a more informed decis  ider exercis  cretion.ion, and therefore never to cons  ing dis  

Factors relevant to exercis  ecutorial dising pros  cretion may come to the Service’s  

attention in various ways  may make reques to the INS to exercis. For example, aliens  ts  e 

pros  cretion by declining to purs  . Alternatively, there may beecutorial dis  ue removal proceedings  

cases in which an alien as  to be put in proceedings  ue a remedy sks  (for example, to purs  uch as  

cancellation of removal that may only be available in that forum). In either case, the INS may 

cons  t, but the fact that it is  hould not determine the outcome, and theider the reques  made s  

pros  ion s  ed upon the facts  tances  e. Similarly,ecutorial decis  hould be bas  and circums  of the cas  

the fact that an alien has not reques  ecutorial dis  hould not influence the analysted pros  cretion s  is  

of the cas  t s  idered is also a matter ofe. Whether, and to what extent, any reques hould be cons  

dis  s  and arguments  tocretion. Although INS officers hould be open to new facts  , attempts  

a delay tactic, as  merely to revisexploit prosecutorial discretion as  a means  it matters that have 

been thoroughly cons  ons hould beidered and decided, or for other improper tactical reas  s  

rejected. There is no legal right to the exercis  ecutorial dis  se of pros  cretion, and (as tated at the 

clos  memorandum) this  no right or obligation enforceable at lawe of this  memorandum creates  

by any alien or any other party. 

Process for Decisions 

Identification of Suitable Cases 

No single proce s of exercis  cretion will fit the multiple contextsing dis  in which the need 

to exercis  cretion may aris  guidance is  igned to promote cons tency ine dis  e. Although this  des  is  

the application of the immigration laws  not intended to produce rigid uniformity among INS, it is  

officers in all areas  e of the fair adminisof the country at the expens  tration of the law. Different 

offices face different conditions  . Service managersand have different requirements  and 

s  ors  and CPAs  trict, and Sector Couns  t developupervis  , including DDs  , and Regional, Dis  el mus  

mechanis  appropriate to the various  and priorities  better toms  contexts  , keeping in mind that it is  

exercis  cretion as  as  ible once the factual record has  Ine dis  early in proce s  po s  been identified.
8 

particular, in cas  where it is  tatutory relief will be available at the immigrationes  clear that no s  

hearing and where detention will be mandatory, it bes  erves  res  to maket cons  the Service’s  ources  

a decision early. 

Enforcement and benefits pers  s  tand that prosonnel at all levels hould unders  ecutorial 

dis  ts  appropriate and expected that the INS will exercis  authority incretion exis and that it is  e this  

appropriate cas . DDs  , and other s  ory officials  uch as District andes  , CPAs  upervis  (s  

8 DDs, CPAs, and other INS pers  hould als  ible recons  ionsonnel s  o be open, however, to po s  ideration of decis  (either 

for or against the exercise of dis  ed upon further development of the factscretion) bas  . 
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Case 2:10-cv-01413-SRB Document 27-4 Filed 07/07/10 Page 53 of 55 

Memorandum for Regional Directors  Page 11, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

Sector Counsels) s  onnel to bring potentially s  eshould encourage their pers  uitable cas  for the 

favorable exercise of discretion to their attention for appropriate res  isolution. To a s t in 

exercis  and CPAs  h to convene a group to provide advice oning their authority, DDs  may wis  

difficult cas  that have been identified as  for pros  cretion.es  potential candidates  ecutorial dis  

It is als  and CPAs  t of “triggers to help theiro appropriate for DDs  to develop a lis  ” 

personnel identify cases  tage that may be s  e of prosat an early s  uitable for the exercis  ecutorial 

dis  e cas  s  upervis  ion can becretion. Thes  es hould then be reviewed at a s  ory level where a decis  

made as to whether to proceed in the ordinary cours  ine s  , ore of bus  , to develop additional facts  

to recommend a favorable exercis  cretion. Such triggerse of dis  could include the following facts  

(whether proven or alleged): 

Lawful permanent res  ;idents  

Aliens with a s  health condition;erious  

Juveniles; 

Elderly aliens; 

Adopted children of U.S. citizens; 

U.S. military veterans; 

Aliens with lengthy pres  (i.e., 10 yearsence in United States  or more); or 

Aliens pres  sent in the United States ince childhood. 

Since workloads and the type of removable aliens  ignificantlyencountered may vary s  

both within and between INS offices, this lis  ible trigger factors  upervist of po s  for s  ory review is  

intended neither to be comprehensive nor mandatory in all situations Nor is. it intended to 

suggest that the pres  ence of “trigger” facts hould itsence or abs  s  elf determine whether 

pros  cretion s  ed, as compared to review of all the relevant factors asecutorial dis  hould be exercis  

discu sed els  e guidelines Rather, development of trigger criteria is intendedewhere in thes  . 

s  a s  ted means  es  uitableolely as  ugges  of facilitating identification of potential cas  that may be s  

for prosecutorial review as early as  ible in the proce spo s  . 

Documenting Decisions 

When a DD or CPA decides to exercis  ecutorial dis  ione pros  cretion favorably, that decis  

s  pecific decishould be clearly documented in the alien file, including the s  ion taken and its  

factual and legal bas . DDs  may als  ions  ed on a s  et ofis  and CPAs  o document decis  bas  pecific s  

facts not to exercis  ecutorial dis  is  guidance.e pros  cretion favorably, but this  not required by this  

The alien should also be informed in writing of a decis  e prosion to exercis  ecutorial 

discretion favorably, such as  or not pursnot placing him or her in removal proceedings  uing a 

cas  normally s  or her attorney of record,e. This  hould be done by letter to the alien and/or his  

briefly s  ion made and its  equences  not nece s  oftating the decis  cons  . It is  ary to recite the facts  

the cas  in s  . Although the s  of the lettere or the INS’ evaluation of the facts  uch letters  pecifics  
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Memorandum for Regional Directors  Page 12, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

will vary depending on the circums  of the cas  t make it cleartances  e and the action taken, it mus  

to the alien that exercis  ecutorial dis  not confer any immigration s  ,ing pros  cretion does  tatus  

ability to travel to the United States (unle s the alien applies for and receives advance parole), 

immunity from future removal proceedings, or any enforceable right or benefit upon the alien. 

If, however, there is a potential benefit that is linked to the action (for example, the availability 

of employment authorization for beneficiaries of deferred action), it is appropriate to identify it. 

The obligation to notify an individual is limited to s  in which a situations  pecific, 

identifiable decision to refrain from action is taken in a situation in which the alien normally 

would expect enforcement action to proceed. For example, it is not nece sary to notify aliens  

that the INS has refrained from focus  tigative res  on them, but a s  ioning inves  ources  pecific decis  

not to proceed with removal proceedings agains  come into INS cus  houldt an alien who has  tody s  

be communicated to the alien in writing. This guideline is  tingnot intended to replace exis  

standard procedures or forms for deferred action, voluntary return, voluntary departure, or other 

currently exis  tandardized proce s  involving pros  cretion.ting and s  es  ecutorial dis  

Future Impact 

An i sue of particular complexity is the future effect of pros  cretion decisecutorial dis  ions  

in later encounters with the alien. Unlike the criminal context, in which s  of limitation andtatutes  

venue requirements often preclude one U.S. Attorney’s  ecuting an offensoffice from pros  e that 

another office has declined, immigration violations are continuing offens  that, ases  a general 

principle of immigration law, continue to make an alien legally removable regardle s of 

a decis  ue removal on a previous  ion. An alien may come to the attention ofion not to purs  occas  

the INS in the future through s  ion or in other ways  hould abide byeeking admi s  . An INS office s  

a favorable pros  ion taken by another office as  ent newecutorial decis  a matter of INS policy, abs  

facts or changed circums  . However, if a removal proceeding is  ferred from one INStances  trans  

district to another, the district a s  pons  e is not bound by the charginguming res  ibility for the cas  

district’s decis  and circums  at a later s  uggesion to proceed with an NTA, if the facts  tances  tage s  t 

that a favorable exercis  ecutorial dis  appropriate.e of pros  cretion is  

Service offices s  for information on previous  eshould review alien files  exercis  of 

prosecutorial discretion at the earlies  practicable and reast opportunity that is  onable and take any 

s  t carefullyuch information into account. In particular, the office encountering the alien mus  

a s  to what extent the relevant facts  tances are the same or have changed eithere s  and circums  

procedurally or s  tantively (either with res  , or more detailedubs  pect to later developments  

knowledge of past circumstances  is  e of dis) from the bas for the original exercis  cretion. A 

decis  t the sion by an INS office to take enforcement action agains  ubject of a previous  

documented exercis  ecutorial dis  hould be memorialized with ae of favorable pros  cretion s  

memorandum to the file explaining the basis for the decis  the charging documentsion, unle s  on 

their face s  and circums  (s  a different ground ofhow a material difference in facts  tances  uch as  

deportability). 
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Memorandum for Regional Directors  Page 13, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

L  iability and Enforceabilityegal L  

The ques  e in the implementation of thistion of liability may aris  memorandum. Some 

INS pers  ed concerns  e pros  cretion favorably,onnel have expre s  that, if they exercis  ecutorial dis  

they may become s  uit and pers  ible cons  of thatubject to s  onal liability for the po s  equences  

decision. We cannot promise INS officers  ued. However, we can a sthat they will never be s  ure 

our employees that Federal law s  INS employees  onable reliance uponhields  who act in reas  

properly promulgated agency guidance within the agency’s legal authority – s  thisuch as  

memorandum–from pers  e actionsonal legal liability for thos  . 

The principles s  memorandum, and internal office procedureset forth in this  adopted 

hereto, are intended s  onnel in performing their dutiesolely for the guidance of INS pers  . They 

are not intended to, do not, and may not be relied upon to create a right or benefit, s  tantive orubs  

procedural, enforceable at law by any individual or other party in removal proceedings, in 

litigation with the United States, or in any other form or manner. 

Training and Implementation 

Training on the implementation of this memorandum for DDs  , and Regional,, CPAs  

Dis  el will be conducted at the regional level. Thistrict, and Sector Couns  training will include 

dis  ion of accountability and periodic feedback on implementation i s  . In addition,cu s  ues  

following these regional se s  , s  ecutorial disions eparate training on pros  cretion will be conducted 

at the dis  taff, to be des  will report to the Office of Fieldtrict level for other s  ignated. The regions  

Operations when this training has been completed. 
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Pursuant to  Federal Rule  of Civil Procedure  65,  the  United States  hereby  moves  this  

Court  to  preliminarily  enjoin  enforcement  of  Arizona’s S.B.  1070  (Laws  2010,  Chapter  113),  

as  amended  by  H.B.  2162,  to  preserve  the  status  quo  until  this  matter  can  be  adjudicated.  

INTRODUCTION  

In  our  constitutional  system,  the  power  to  regulate  immigration  is  exclusively  vested  

in  the  federal  government.  The  immigration  framework set  forth  by  Congress  and  

administered  by  federal  agencies  reflects  a  careful  and  considered  balance  of  national  law  

enforcement,  foreign  relations,  and  humanitarian  concerns  –  concerns  that  belong  to  the  

nation  as  a  whole,  not  a  single  state.  The  Constitution  and  federal  law  do  not  permit  the  

development  of a  patchwork of  state  and  local  immigration  policies  throughout  the  country.  

Although  a  state  may  adopt  regulations  that  have  an  indirect  or  incidental  effect  on  aliens,  

a  state  may  not establish  its  own  immigration  policy  or  enforce  state  laws  in  a  manner  that  

interferes  with  federal  immigration  law.  

The  State  of  Arizona  has  crossed  this  constitutional  line.  In  acknowledged  

disagreement  with  the  manner  in  which  the  federal  government  has  regulated  immigration  

and  in  contravention  of  these  constitutional  principles,  Arizona  recently  enacted S.B.  10701 

–  a  comprehensive  set  of  immigration  provisions  explicitly  designed  to  “work together”  to  

“discourage  and  deter  the  unlawful  entry  and  presence  of  aliens”  by  making  “attrition  

through  enforcement  the  public  policy”  of Arizona.  To  carry  out  Arizona’s  “public  policy,”  

S.B.  1070  creates  new  state  crimes  that  penalize  an  alien’s  failure  to  meet  federal  registration  

requirements,  an  alien’s  unauthorized  attempt  to  solicit  work,  and  the  commercial  

transportation  of  unlawfully  present  aliens.  And  to  achieve  maximum  enforcement  of  its  

new  immigration  policy,  S.B.  1070  establishes  a  new  state-wide  mandatory  immigration  

status-verification  system  to  be  employed  whenever  practicable  by  every  law  enforcement  

officer  who,  during  the  course  of  a  stop,  has  reasonable  suspicion  of  a  person’s  “unlawful  

presence.”  Further,  any private  citizen  of Arizona  may  sue  a local law  enforcement  agency  

1 Throughout  this  memorandum,  the  term  “S.B.  1070”  refers  to  the  statute  as  
amended  by  H.B.  2162.  

1  
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for  money  damages  if  that  agency  fails  to  enforce  immigration  laws  to  the  fullest  extent  

possible.  

Both  separately  and  in  concert,  S.B.  1070’s  provisions  would  subvert  and  interfere  

with  federal  immigration  laws  and  objectives;  the  law  is  therefore  preempted.  First,  Arizona  

impermissibly  seeks  to  create  a  state-specific  “attrition  through  enforcement”  policy  that  is  

expressly  designed  to  supplant  the  federal  government’s  immigration  policy.  As  such,  

Arizona’s  immigration  policy  does  not  simply  provide  legitimate  assistance  to  the  federal  

government  but  instead  exceeds  a  state’s  role  with  respect  to  aliens,  interferes  with  the  

federal  government’s  balanced  administration  of  the  immigration  laws,  and  critically  

undermines  U.S.  foreign  policy  objectives.  S.B.  1070  therefore  exceeds  constitutional  

boundaries.  The  states  are  not  permitted  to  set  their  own  independent  immigration  policies,  

with  varying  and potentially  conflicting  enforcement  systems  and priorities.  Were a number  

of  states  to  act  as  Arizona  has  and  strike  out  on  their  own,  federal  immigration  policy  and  

enforcement  efforts  would  be  crippled.  Second,  individual  provisions  of  S.B.  1070  

separately  conflict  with federal law  and  are  therefore  preempted.  S .B.  1070’s  new  state-wide  

mandatory  immigration  status  verification  scheme  and  warrantless  arrest provision  will  result  

in  the  harassment  and  incarceration  of  foreign  nationals  and  lawful  resident  aliens –  and  even  

U.S.  citizens  who  will  not  have  readily  available  documentation  to  demonstrate  their  

citizenship.  In  addition,  this  scheme  will  divert  and  burden  federal  immigration  resources  

that  are  needed  to  target  high-priority  aliens.  The  federal  government  has  prioritized  

enforcement  against  dangerous  aliens  who  pose  a  threat  to  national  security  and  public  

safety,  but  Arizona’s  indiscriminate  approach  will  stand  in  the  way  of  the  federal  

government’s  focused  efforts  to  get  the  most  dangerous  aliens  off  the  streets.  And  S.B.  

1070’s  criminal  provisions  are  preempted  because  they  each  conflict  with  congressional  

objectives  underlying  specific  federal  immigration  laws.  

A  preliminary  injunction  against  S.B.  1070  is  necessary  to  preserve  the  status  quo,  

because  the  United  States  is  likely  to  prevail  on  the  merits  of this  case,  and  absent  injunctive  

relief,  the  United States  will  continue  to  suffer  irreparable  harm.  Enforcement  of S.B.  1070  

2  
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will  disrupt  the  constitutional  order  by  undermining  the  federal  government’s  control  over  

the  regulation  of  immigration  and  immigration  policy  and  by  interfering  with  its  ability  to  

balance  the  purposes  and  objectives  of  federal  law  and  to  pursue  its  chosen  enforcement  

priorities.  Moreover,  S.B.  1070  will  result  in  the  harassment  of lawfully present  aliens  and  

even U.S.  citizens.  Implementation  of  the  law  will damage  the  United  States’  ability  to  speak  

with  a  single  and  authoritative  voice  to  foreign  governments  on  immigration  matters  and  is  

already  having  negative  effects  on  long-standing  and  vital  international  relationships.  S.B.  

1070  will  also  impede  the  federal  government’s  ability  to  provide  measured  enforcement  of  

criminal  sanctions  so  as  to  accommodate  the  many  other  objectives  that  Congress  enacted  

into  the  immigration  laws.  As  a  matter  of  law  and  in  the  public  interest,  this  Court  should  

enter  a  preliminary  injunction  to  prevent  S.B.  1070  from  going  into  effect.  

BACKGROUND  

I.  FEDERAL STATUTORY & REGULATORY FRAMEWORK GOVERNING  
IMMIGRATION  

The  Constitution  vests  the  political  branches  with  exclusive  and  plenary  authority  to  

establish  the  nation’s  immigration  policy.  See U.S.  Const.,  art.  I  §  8,  cl.  4  (Congress  has  the  

authority  to  “establish  an  uniform  Rule  of  Naturalization”);  U.S.  Const.,  art.  I  §  8,  cl.  3  

(Congress  has  the  authority  to  “regulate  Commerce  with  foreign  Nations”);  see also U.S.  

Const.,  art.  II  §  3  (vesting  the  President  with  the  authority  to  “take  Care  that  the  Laws  be  

faithfully  executed”).  Pursuant  to  this  authority,  over  several  decades,  Congress  has  enacted  

and  refined a  detailed  statutory  framework governing  immigration  –  a  task that  has  involved  

reconciling  the  complex  and  often  competing  interests  of  national  security  and  public  safety,  

foreign  relations,  and  humanitarian  concerns.  See, e.g.,  Declaration  of  James  B.  Steinberg,  

Deputy  Secretary  of  State  (attached  as  Exhibit  1),  ¶¶  5-6.  The  federal  immigration  scheme,  

largely  enacted  as  part  of  the  Immigration  and  Nationality  Act (“INA”),  8  U.S.C.  §  1101,  et  

seq.,  empowers  the  Department  of  Homeland  Security  (“DHS”),  the  Department  of  Justice  

(“DOJ”),  and  the  Department  of  State,  among  other  federal  agencies,  to  administer  and  

enforce  the  immigration  laws,  and  it  provides  for  the  considerable  exercise  of  discretion  to  

3  
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direct  enforcement  in  a  manner  consistent  with  federal  policy  objectives.  

A.  Fed  ing  the  Entry,  Removal,  and  eral  Laws  and Discretion  Regard  
Treatment of Aliens Within the United States  

The  INA  sets  forth  the  conditions  under  which a  foreign  national  may  be  admitted  to  

and  remain  in  the  United  States.  As  part  of  these  conditions,  Congress  created  a  

comprehensive  alien  registration  system  for  monitoring  the  entry  and  movement  of  aliens  

within  the  United  States.  See 8 U.S.C.  §§  1201(b),  1301-1306;  see also 8 C.F.R.  Part  264.  

If  an  alien  enters  the  United  States  without  inspection,  presents  fraudulent  documents  at  

entry,  violates  the  conditions  of  his  admission,  or  engages  in  certain  proscribed  conduct,  the  

federal  government  (through  DHS)  may  place  him  in  removal  proceedings.  See 8  U.S.C.  

§§ 1225,  1227,  1228,  1229,  1229c,  1231.  In  addition  to  removal,  DHS  and DOJ  may  employ  

civil  and  criminal  sanctions  against  the  alien  for  particular  violations  of  the  federal  

immigration  laws.2 See, e.g., 8  U.S.C.  §§  1325,  1306,  1324c.  

To  prevent  the  unlawful  entry  of  aliens  into  the  United  States,  Congress  further  

criminalized  certain  activities  of  third  parties,  such  as  the  smuggling  of  unlawfully  present  

aliens  into  the  country,  and  the  facilitation  of  unlawful  immigration  within  the  nation’s  

borders.  See  8  U.S.C.  §  1324.  Critically,  Congress  provided  for  the  civil  removal  of  

unlawfully  present  aliens,  but did  not  criminally  penalize  their  mere  presence  or  movement  

within  the  country  absent  other  factors.  Nor  did  Congress  impose  criminal  penalties  on  

aliens  for  solely  seek  or  see  ing  obtaining  employment in  the  country  without  authorization,  

H.R.  Rep.  No.  99-682(I)  at  46,  electing  instead  to  prohibit  employers  from  hiring  

unauthorized  aliens.  See 8  U.S.C.  §  1324a(a)(1).  

Under  this  framework,  administering  agencies  are  empowered  to  exercise  their  

2 Under  federal law,  an  alien’s  mere  unlawful presence  in  the  United States  is  not  a  
crime,  although  it  may  subject  the  alien  to  removal  from  the  United  States.  See 8  U.S.C.  
§§  1182(a)(6)(A)(i),  1227(a)(1)  (B)&(C).  Unlawful  presence  becomes  an  element  of  a  
criminal  offense,  however,  when  an  alien  is  found  in  the  United  States  after  having  been  
formally  removed  or  after  voluntarily  departing  from  the  United  States  pending  execution  
of  a  final  removal  order.  See 8  U.S.C.  §  1326.  Unlawful  entry into  the  United  States  is  a  
crime.  See 8  U.S.C.  §  1325.  

4  
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discretion  not  to  apply a  specific  sanction  to  an  alien  who  has  unlawfully  entered  or  remained  

in  the  United  States.  For  example,  DHS  has  authority  to  permit  aliens,  including  those  who  

would  otherwise  be  inadmissible,  to  temporarily  enter  and  remain  the  United  States  (i.e.,  

“parole”)  for  “urgent  humanitarian  reasons”  or  “significant  public  benefit.”  8  U.S.C.  

§ 1182(d)(5)(A).  In  addition,  DHS  and DOJ  may  withhold  or  cancel  the  removal  of  an  alien  

under  a  variety  of  special  circumstances,  including  those  relating  to  family  unity  and  

domestic  abuse.  See  8  U.S.C.  §  1227(a)(1)(E)(iii);  8  U.S.C.  §§  1229b  (providing  DOJ  

discretion  to  cancel  the  removal  of  an  otherwise  inadmissible  or  removable  alien  under  

certain  circumstances);  see also 8  U.S.C.  §  1182(a)(6)(A)  (excluding  from  inadmissibility  

certain  aliens  who  have  been  subjected  to  battery  or  extreme  cruelty).  Further,  both DHS  and  

DOJ  may grant  an  otherwise  unlawfully  present  or  removable  alien  relief  from  removal –  and  

potentially  adjust  that  alien’s  immigration  status  –  if  the  alien  meets  certain  conditions.  If  

an  alien  has  a  well-founded  fear  of  persecution  on  account  of  race,  religion,  nationality,  

membership  in  a  particular  social group,  or  political  opinion,  he  may  be  eligible  for  asylum  

in  the  United  States,  “irrespective  of  [his]  status.”  See 8  U.S.C.  §  1158.3 Similarly,  an  alien  

may  be  afforded  temporary  protected  status  and  remain  in  the  United  States  if  he  is  an  

eligible  national  of  a  country  that  DHS  has  designated  as  experiencing  ongoing  armed  

conflict,  natural  disaster,  or  another  extraordinary  circumstance.  See  8  U.S.C.  §  1254a.  

Under  certain  circumstances,  moreover,  an  alien  may  be  provided  employment  authorization  

while  the  federal  government  evaluates  his  immigration  status.  See, e.g.,  8  C.F.R.  

§  274a.12(c)(14);  Declaration  of  Michael  Aytes,  Senior  Advisor  to  the  Director  of  U.S.  

3 The  United  States  is  likewise  bound  by  international  treaty  obligations  not  to  
remove,  with  limited  exceptions,  a  refugee  to  any  country  where  his  life  or  freedom  would  
be  threatened  on  account  of  his  race,  religion,  nationality,  membership  of  a  particular  social  
group  or  political  opinion  (see 1967  Protocol  relating  to  the  Status  of  Refugees,  incorporating  
by  reference  Art.  33(1)  of  the  1951  Convention  relating  to  the  Status  of  Refugees),  and  not  
to  remove  or  extradite  any  individual  to  a  country  where  it  is  more  likely  than  not  that  he  
would  be  tortured  (see Art.  3  of  the  Convention  Against  Torture  and  Other  Cruel,  Inhuman  
or  Degrading  Treatment  or  Punishment).  
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Citizenship  &  Immigration  Services  (attached  as  Exhibit  2),  ¶¶  6,  12,  14,  15,  18.4 

Although  not  an  exhaustive  description  of  the  complex  and  detailed  federal  

immigration  framework,  these  provisions  reflect  that  the  federal  immigration  laws  do  not  

focus  on  one,  singular  interest  but  instead  seek to  further  multiple  competing  objectives.  

B.  Fed  the  Cooperation  of  States  and  eral  Immigration  Enforcement  and  
Localities  

DHS  is  the  federal  agency  primarily  tasked  with  enforcing  the  immigration  laws,  

mainly  through  its  components,  U.S.  Immigration  and Customs  Enforcement  (“ICE”),  U.S.  

Customs  and  Border  Protection  (“CBP”),  and  U.S.  Citizenship  and  Immigration  Services  

(“USCIS”).  See 6  U.S.C.  §§  251–52,  271;  8  U.S.C.  §  1103.  DHS  receives  state  and  local  

cooperation.  See, e.g.,  8  U.S.C.  §  1103(a)(10)  (authorizing  DHS  to  empower  state  or  local  

law  enforcement  with  immigration  enforcement  authority  when  an “actual  or  imminent  mass  

influx  of  aliens  .  .  .  presents  urgent  circumstances”).  In  addition,  Congress  prescribed  by  

statute  a  number  of  ways  in  which  states  may  assist  the  federal  government  in  its  

enforcement  of  the  immigration  laws.  8  U.S.C.  §  1357(g)  (1)–(9)  (enabling  DHS  to  enter  

into  agreements  to  authorize  appropriately  trained  and  supervised  state  and  local  officers  to  

perform  enumerated  immigration  related  functions);  8  U.S.C.  §  1373(a)-(b);  8  U.S.C.  

§  1252c  (authorizing  state  and  local  law  enforcement  to  arrest  aliens  who  are  unlawfully  

present  in  the  United  States  because  they  were  previously  removed  after  being  convicted  of  

a  felony  in  the  United  States).  DHS  work cooperatively  with  states  and  localities  through  s  

a  variety  of  programs.  For  example,  ICE  administers  the  Law  Enforcement  Support  Center  

(“LESC”),  which  serves  as a  national  enforcement  operations  center  that  promptly  provides  

4 In  addition  to  formal  policies  that  provide  exceptions  from  removal,  federal  
authorities  have  discretion  not  to  remove  certain  unlawfully  present  aliens  where  the  exercise  
of  discretion  would  further  one  of  the  INA’s  policy  objectives.  For  example,  in  the  wake  of  
the  recent  earthquake  in  Haiti  –  and  before  the  institution  of  a  formal  Temporary  Protected  
Status  program  for  Haiti  –  the  federal  government  exercised  discretion  to  suspend  the  
removal  of  Haitian  nationals.  Similarly,  the  President’s  foreign  affairs  authority  allows  for  
“deferred  enforced  departure,”  pursuant  to  which  the  executive  branch  may  use  its  discretion  
to  suspend  removal  proceedings  where  doing  so  would  further  humanitarian,  foreign  policy,  
or  other  law  enforcement  goals.  See, e.g., http://www.whitehouse.gov/the_press_office/  
Presidential-Memorandum-Regarding-Deferred-Enforced-Departure-for-Liberians.  
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immigration  status  and  identity  information  to  local,  state,  and  federal  law  enforcement  

agencies  regarding  aliens  suspected  of,  arrested  for,  or  convicted  of  criminal  activity.  

Declaration  of  David  C.  Palmatier,  Unit  Chief  for  LESC  (attached  as  Exhibit  3),  ¶¶  3-6.  

Further,  ICE  and  CBP  respond to  requests  from  state  and  local law  enforcement  officers  on  

a  variety  of  immigration  matters.5 Palmatier  Decl.  ¶  3;  Declaration  of  David  V.  Aguilar,  

Deputy  Commissioner,  CBP  (attached  as  Exhibit  5),  ¶  22.  

II.  ARIZONA’S S.B. 1070  

On  April  23,  2010,  Governor  Janice  Brewer  signed  into  law  S.B.  1070,  a  

comprehensive  and  unprecedented  state  effort  to  regulate  immigration.  Expressly  intended  

to  mak “attrition  through  enforcement  the  public  policy  of  all  state  and  local  government  e  

agencies  in  Arizona,”  S.B.  1070  is  a  set  of  mostly  criminal  provisions  governing  police  

procedures, immigration enforcement, alien registration,  transportation, and employment –  

all  of  which  are  intended  to  “work together  to  discourage  and  deter  the  unlawful  entry  and  

presence  of  aliens.”  S.B.  1070  §  1.  One  week later,  Governor  Brewer  signed  H.B.  2162,  

which  amended S.B.  1070  for  the  purpose  of  responding to  those  who  “expressed  fears  that  

the  original  law  would  somehow  allow  or  lead  to  racial  profiling.”  Statement  by  Governor  

Jan  Brewer  (Apr.  30,  2010),  at  http://azgovernor.gov/dms/upload/PR_043010_  

StatementGovBrewer.pdf.  The  law  will  go  into  effect  on  July  29,  2010.  

A.  Section  2  Arizona’s  Mand  –  atory Alien  Inspection  Scheme  

The  first  pillar  of Arizona’s  new  immigration  policy  is  a  mandatory  alien  inspection  

scheme.  As  amended  by  H.B.  2162,  Section  2  of  S.B.  1070  (adding  Ariz.  Rev.  Stat.  11-

1051)  mandates  that  for  any  lawful  “stop,  detention  or  arrest  made  by  a  law  enforcement  

official  or  .  .  .  agency”  in  the  enforcement  of  any  state  or  local  law  (including  civil  

ordinances)  where  reasonable  suspicion  exists  that  an  individual is  an  “unlawfully  present”  

5 Another  one  of  these  programs  is  the  Law  Enforcement  Agency  Response  program  
(“LEAR”),  an  Arizona-specific  program  that  is  operational  24  hours  a  day,  7  days  a  ,week  
for  responding  to  requests  for  assistance  from  ICE  regarding  suspected  unlawfully  present  
aliens.  Declaration  of  Daniel  H.  Ragsdale,  Executive  Associate  Director  for  Management  
&  Administration,  ICE  (attached  as  Exhibit  4),  ¶  45.  
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alien  in  the  United  States,  the  officer  must  make  a  reasonable  attempt  to  determine  the  

individual’s  immigration  status  when  practicable.6 The  officer  is  required  to  verify  the  

person’s  status,  either  through  the  federal  government  pursuant  to  8  U.S.C.  §  1373(c)  or  

through  a  federally  qualified  law  enforcement  officer.7 S.B.  1070  §  2.  Section  2  also  

requires  that  “[a]ny  person  who  is  arrested  shall  have  the  person’s  immigration  status  

determined  before  the  person  is  released.”  Id. § 2.  Because  this  clause  does  not  depend  on  

“reasonable  suspicion”  of  unlawful presence,  it  requires  Arizona  law  enforcement to  verify  

the  immigration  status  of  every  person  who  is  arrested  in  the  state.  

Section  2  further  provides  that  any  legal  resident  of  Arizona  may  bring  a  civil  action  

in  a  state  court  to  challenge  any  official  or  agency  that  “adopts  or  implements  a  policy  that  

limits  or  restricts  the  enforcement  of  federal  immigration  laws  .  .  .  to  less  than  the  full  extent  

permitted  by  federal  law.”  S.B.  1070  §  2.  

B.  Section  3  –  Arizona’s  Alien  Registration  Crime  

Going  beyond  the  mandatory  inspection  scheme  in  Section  2,  Section  3  of S.B.  1070  

(adding  Ariz.  Rev.  Stat.  13-1509),  makes  it  a  new  state  criminal  offense  for  an  alien  in  

Arizona  to  violate  8  U.S.C.  §  1304(e),  which  requires  every  alien  to  “at  all  times  carry  with  

him  and  have  in  his  personal  possession  any  certificate  of  alien  registration  or  alien  

registration  receipt  card  issued  to  him,”  or  8  U.S.C.  §  1306(a),  which  penalizes  the  willful  

failure  to  apply  for  registration  when  required.  S.B.  1070  §  3.  Section  3  provides  a  state  

penalty  of  up  to  $100  and  twenty  days  imprisonment  for  a  first  offense  and  thirty  days  

6 On  the  same  day  that  she  signed  S.B.  1070  into  law,  Governor  Brewer  issued  an  
executive  order  requiring  law  enforcement  training  to  “provide  clear  guidance  to  law  
enforcement  officials  regarding  what  constitutes  reasonable  suspicion,”  and  to  “make  clear  
that  an  individual’s  race,  color  or  national  origin  alone  cannot  be  grounds  for  reasonable  
suspicion  to  believe  any  law  has  been  violated.”  Arizona  State  Executive  Order  2010-09  
(Apr.  23,  2010).  

7 Section  2(B)  excuses  law  enforcement  from  determining  a  person’s  immigration  
status  where  the  determination  may  hinder  or  obstruct  an  investigation.  S.B.  1070  §  2(B).  
Under  Section  2,  a  person  is  presumed  not  to  be  “unlawfully  present”  upon  showing  a  valid  
Arizona  driver’s  license,  non-operating  identification  license,  tribal  identification,  or  any  
other  state,  federal,  or  local  identification  that  is  only  issued  upon  proof  of  legal  presence  in  
the  United  States.  Id.  

8  
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imprisonment  for  any  subsequent  violation.  Id.  Section  3  may  be  enforced  through  an  

immigration  status  determination  that  is  triggered  by  Section  2.  See id., §§ 1-3.  Section  3’s  

focus  on  criminalizing  unlawful  presence  is  revealed  by  an  exception  which  renders  the  

section’s  criminal  penalties  inapplicable  “to  a  person  who  maintains  authorization  from  the  

federal  government  to  remain  in  the  United  States.”  S.B.  1070  §  3(F).  

C.  Section 4/Ariz. Rev. Stat. 13-2319 – Arizona’s Alien Smuggling Crime  

Section  4 of S.B.  1070  amends  Ariz.  Rev.  Stat.  13-2319 (collectively,  Arizona’s  “alien  

smuggling  prohibition”).  S.B.  1070  §  4.  Arizona’s  alien  smuggling  prohibition  makes  it  a  

felony  for  “a  person  to  intentionally  engage  in  the  smuggling  of  human  beings  for  profit  or  

commercial purpose.”  Ariz.  Rev.  Stat.  13-2319.  The  statute  defines  “smuggling  of human  

beings”  as  the  “transportation,  procurement  of  transportation  or  use  of  property  .  .  .  by  a  

person  or  an  entity  that  k  or  has  reason  to  k  that  the  person  or  persons  transported  nows  now  

.  .  .  are  not  United  States  citizens,  permanent  resident  aliens  or  persons  otherwise  lawfully  

in  this  state  or  have  attempted  to  enter,  entered  or  remained  in  the  United  States  in  violation  

of  law.”  Id.  §  13-2319(F)(3).  A  violation  of  Arizona’s  alien  smuggling  prohibition  

constitutes  at  least  a  class  4  felony,  with  a  presumptive  sentence  of 2.5  years  imprisonment.  

See Ariz.  Rev.  Stat.  13-2319(B); Ariz.  Rev.  Stat.  13-702(D).  This  provision,  in  conjunction  

with  Arizona’s  conspiracy  statute,  allows  for  an  alien  to  be  prosecuted  for  “smuggl[ing]  

oneself.”  State v. Barragan Sierra,  196  P.3d  879,  888  (Ariz.  App.  Div.  2008).  

D.  Section 5 – Arizona’s Alien Work Crime  

Arizona’s  new  immigration  policy  also  regulates  the  employment  of  unlawfully  

present  aliens.  Section  5 of S.B.  1070  adds  Ariz.  Rev.  Stat.  13-2928,  which  makes  it  a new  

state  crime  for  any  person  who  is  “unauthorized”  and  “unlawfully  present”  in  the  United  

States  to  solicit,  apply  for,  or  perform  work.  S.B.  1070  §  5(C)-(E).  A  violation  of  this  

provision  is  a class  1 misdemeanor,  with  a sentence  of  up  to  six  months  imprisonment.  S.B.  

1070  (Ariz.  Rev.  Stat.  13-2928),  §  5(F);  Ariz.  Rev.  Stat.  13-707(A).  

E.  Section 5 – Arizona’s Alien Transporting and Harboring Crime  

Section  5  of S.B.  1070  also  adds  Ariz.  Rev.  Stat.  13-2929,  which  makes  it a  new  state  

9  
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crime  for  a  person  committing  any  criminal  offense  to  (1)  “transport  .  .  .  an  alien  .  .  .  ,  in  

furtherance  of  the  illegal  presence  of  the  alien  in  the  United  States,  . .  . if  the  person  knows  

or  reck  or  lessly  disregards”  that  the  alien  is  here  unlawfully;  (2)  “conceal,  harbor  shield  

an  alien  from  detection  .  .  .  if  the  person  knows  or  recklessly  disregards  the  fact  that  the  

alien”  is  here  unlawfully;  or  (3)  “encourage  or  induce  an  alien  to  come  to  or  reside  in  

[Arizona]  if  the  person  knows  or  reck  .  .  entering  or  lessly  disregards  the  fact  that  such  .  

residing  in  [Arizona]  is  or  will  be  in  violation  of  law.”  S.B.  1070  §  5.  

F.  Section 6 – Arizona’s Warrantless Arrest of “Removable” Aliens  

Section  6  of  S.B.  1070,  in  keeping  with  S.B.  1070’s  focus  on  “attrition  through  

enforcement,”  further  augments  the  authority  of  law  enforcement  officials  to  enforce  

immigration  law.  Section  6 amends  a preexisting  Arizona  criminal  statute  (Ariz.  Rev.  Stat.  

13-3883)  governing  the  circumstances  under  which  law  enforcement  officers  can  make  a  

warrantless  arrest,  by  allowing  the  arrest  of  anyone  whom  the  officer  has  probable  cause  to  

believe  “has  committed  any public offense that makes  the  person  removable  from  the  United  

States.”  S.B.  1070  §  6.  This  new  warrantless  arrest  authority  applies  to  persons  who  have  

committed an offense in another state when an Arizona law enforcement official believes that  

offense  would  make  the  person  removable  from  the  United  States.  See Ariz.  Rev.  Stat.  13-

105(26).  

LEGAL STANDARD  

A  preliminary injunction  is  warranted  where,  as  here,  the  movant  has  established  that:  

(1)  it  is  likely  to  succeed  on  the  merits;  (2)  it  is  likely  to  suffer  irreparable  harm  in  the  

absence  of  preliminary  relief;  (3)  the  balance  of  equities  tips  in  its  favor;  and  (4)  a  

preliminary  injunction  is  in  the  public  interest.  Winter v.  ef. Council, Inc.,  Natural Res. D  129  

S.  Ct.  365,  374  (2008); Stormans, Inc. v. Selecky, 586  F.3d  1109,  1127  (9th  Cir.  2009); Sierra  

Forest Legacy v. Rey,  577  F.3d  1015,  1021  (9th  Cir.  2009); see Fed.  R.  Civ.  P.  65.  
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ARGUMENT  

I.  THE UNITED STATES IS LIKELY TO PREVAIL ON THE MERITS  

A.  Relevant Principles of Preemption  

The  Supremacy Clause  of  the U.S.  Constitution  provides  that federal  laws  and  treaties  

are  “the  supreme  Law  of  the  Land.”  U.S.  Const.,  art.  VI,  cl.  2.  In  some  cases,  the  

Constitution –  through  its  own  force –  can  preempt  state  action  in a  field  exclusively  reserved  

for  the  federal  government.  See  De Canas  v.  Bica,  424  U.S.  351,  356  (1976).  Statutes  

enacted  by  Congress  may  also  preempt  –  either  expressly  or  impliedly  –  otherwise  

permissible  state  action.  See Gade v. Nat’l Solid Waste Mgmt. Ass’n,  505 U.S.  88,  98 (1992).  

The  Supreme  Court  has  recognized  two  bases  by  which  state  or  local  laws  may be  impliedly  

preempted.  “Field preemption”  exists  when a “scheme  of federal  regulation  [is]  so  pervasive  

as  to  mak  no  room  to  supplement  it”  because  e  reasonable  the  inference  that  Congress  left  

“the  federal  interest  is  so  dominant  that  the  federal  system  will  be  assumed  to  preclude  

enforcement  of  state  laws  on  the  same  subject,”  or  because “the  object  sought  to  be  obtained  

by  the  federal  law  and  the  character  of  obligations  imposed  by  it  may  reveal  the  same  

purpose.”  Pacific Gas and Elec. Co. v. State Energy Res. Conservation &  Dev. Comm’n, 461  

U.S.  190,  204  (1983)  (internal  quotations  marks  omitted).  “Conflict  preemption”  occurs  

when a  party  cannot  comply  with  both  state  and  federal  law, Fla. Lime & Avocado Growers,  

Inc. v. Paul,  373 U.S.  132,  142-43  (1963),  or  when  the  state  law  “stands  as  an  obstacle  to  the  

accomplishment  and  execution  of  the  full  purposes  and  objectives  of  Congress.”  Hines v.  

Davidowitz,  312  U.S.  52,  67  (1941); Freightliner Corp. v. Myrick,  514  U.S.  280,  287  (1995);  

see also Kobar v. Novartis Corp.,  378  F.  Supp.  2d  1166,  1169  (D.  Ariz.  2005)  (Bolton,  J.).  

These  bases  for  preemption  are  not  “rigidly  distinct,”  however,  and  “field  pre-emption  may  

be  understood  as a  species  of  conflict  pre-emption.”  Crosby v. Nat’l Foreign Trade Council,  

530  U.S.  363,  373  (2000)  (internal  citations  omitted).  

Moreover,  “that  the  supremacy  of  the  national  power  in  the  general  field  of  foreign  

affairs,  including  power  over  immigration,  naturalization  and  deportation,  is  made  clear  by  

the  Constitution,  was  pointed  out  by  authors  of  The  Federalist  in  1787,  and  has  since  been  
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given  continuous  recognition  by [the  Supreme]  Court.”  Hines,  312  U.S.  at  62.  Although  this  

federal  power  does  not  preclude “every  state  enactment  which  in  any  way  deals  with  aliens,”  

D Canas v. Bica,  424  U.S.  at  355,  or  bona fide state  cooperation  in  the  enforcement  of  the  e  

federal  immigration  laws,  see, e.g.,  8  U.S.C.  §  1357(g)(10);  Gonzales v. Peoria,  722  F.2d  

468,  474  (9th  Cir.  1983),  it  has  long  been  recognized  that  the  “[p]ower  to  regulate  

immigration  is  unquestionably  exclusively a  federal  power.”  De Canas, 424  U.S.  at  354; see  

also Toll v. Moreno,  458 U.S.  1,  11  (1982) (“determining  what  aliens  shall  be  admitted  to  the  

United  States,  the  period  they  may  remain,  regulation  of their  conduct  before  naturalization,  

and  the  terms  and  conditions  of  their  naturalization”  are  matters  exclusively  reserved  to  the  

federal  government);  Mathews v.  iaz,D  426  U.S.  67,  84  (1976)  (“[I]t  is  the  business  of  the  

political  branches  of  the  Federal  Government,  rather  than  that  of  either  the  States  or  the  

Federal  Judiciary,  to  regulate  the  conditions  of  entry  and  residence  of  aliens.”).  Further,  a  

state  exceeds  its  power  to  enact  regulations  touching  on  aliens  generally  if  the  regulation  is  

not  passed  pursuant  to  state “police  powers”  that  are “focuse[d]  directly  upon”  and “tailored  

to  combat”  what  are  e  424  U.S.  at  356–57.  “essentially  local  problems.”  D Canas,  

B.  The  Overall Statutory Scheme  of S.B.  10708 is  Preempted Because  it  
Sets  a  State-Level  Immigration  Policy  That  Interferes  with  Federal  
Ad  Enforcement  of  the  Immigration  Laws  ministration  and  

As  explained  in  detail  in  the  next  section,  individual  provisions  of  S.B.  1070  are  

invalid  under  the  Supremacy  Clause  because  each  separately  conflicts  with  federal  

immigration  law  and  policy.  But  the  statute,  taken  as  a  whole,  also  suffers  from  a  

fundamental,  overarching  defect:  It  impermissibly  attempts  to  set  immigration  policy  at  the  

8 Sections  7-9  of  S.B.  1070  amend  preexisting  provisions  of  Arizona  law  at  issue  
in  Chamber of Commerce of the United States of America v. Candelaria,  130  S.  Ct.  534,  
cert. granted,  78  U.S.L.W.  3065  (U.S.  June  28,  2010)  (No.  09-115).  The  instant  motion  
does  not  seek to  enjoin  those  provisions  of  S.B.  1070;  the  views  of  the  United  States  
regarding  those  provisions  are  reflected  in  the  Government’s  brief  to  the  Supreme  Court.  
See Brief  for  the  United  States  as  Amicus  Curiae,  2010  WL  2190418  (May  28,  
2010).  Section  10  is  preempted  insofar  as  it  is  based  on  the  state  law  violations  identified  
in  Sections  4  and  5,  which  are  preempted  for  the  reasons  discussed  herein.  Sections  11-14  
are  administrative  provisions  which  are  not  the  subject  of  this  dispute.  
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state  level  and  is  therefore  preempted.  

Dissatisfied  with  the  federal  government’s  response  to  illegal  immigration,9 Arizona  

has  sought,  through  S.B.  1070,  to  override  the  considered  judgment  of  Congress  regarding  

the  formulation  of immigration  policy,  and  the  judgment  of  the  executive  branch  regarding  

how  to  balance  competing  objectives  in  implementing  the  federal  immigration  laws.  

Arizona’s  monolithic  “attrition  through  enforcement”  policy  pursues  only  one  goal  of  the  

federal  immigration  system  –  maximum  reduction  of  the  number  of  unlawfully  present  aliens  

–  to  the  exclusion  of  all  other  objectives.  To  make  matters  worse,  even  in  pursuing  that  goal,  

Arizona’s  policy  will  disrupt  federal  enforcement  priorities  and  divert  federal  resources  

needed  to  target  dangerous  aliens.  S.B.  1070  is  therefore  preempted,  because  (1)  it  is  an  

unlawful  attempt  to  set  immigration  policy  at  the  state  level,  (2)  the  policy  it  advances  

conflicts  with  federal  objectives  animating  federal  administration  and  enforcement  of  the  

INA,  and  (3)  it  interferes  with  U.S.  foreign  policy  objectives  and  foreign  relations  more  

broadly.  Standing  alone,  Arizona’s  state-level  immigration  policy  is  intolerable  under  the  

Constitution  and  federal  law.  But  the  court  should  also  consider  the  consequences  that  would  

follow  were  Arizona’s  approach  to  be  allowed.  The  Supremacy  Clause  protects  the  federal  

system  against  the  chaos  that  would  result  were  states  and  localities  across  the  country  

allowed  to  fashion  their  own  immigration  schemes  according  to  their  own  (potentially  

conflicting)  policy  choices  and  subject  the  federal  government  to  the  demands  of  multiple  

enforcement  priorities.  

1.  S.B.  1070  Represents  an  Unlawful  Attempt  to  Set  Immigration  
Policy at the State Level  

Only  the  federal  government  may  establish  immigration  policy  –  namely,  the  process  

of  “determin[ing]  who  should  or  should  not  be  admitted  into  the  country,  ”  De Canas, 424  

U.S.  at  355,  and  the  “conditions  lawfully  imposed  by  Congress  upon  .  .  .  residence  of  aliens,”  

Takahashi  v.  Fish  and  Game  Comm’n,  334  U.S.  410,  419  (1948).  See  also  Ferreira  v.  

9 See  Signing  Statement  by  Governor  Jan  Brewer,  April  23,  2010,  available  at  
http://www.azgovernor.gov/dms/upload/PR_042310_StatementByGovernorOnSB1070.pdf  
(stating  that  S.B.  1070  was  motivated  by  what  Arizona  referred  to  as  the  federal  
government’s  “misguided  policy”  and  its  “refus[al]  to  fix”  immigration  problems).  
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Ashcroft,  382 F.3d  1045,  1050  (9th  Cir.  2004)  (“In  the  immigration  context  .  .  .  the  need  for  

national  uniformity  is  paramount.”);  Arres v. IMI Cornelius Remcor, Inc.,  333  F.3d  812,  815  

(7th  Cir.  2003)  (“Federal  immigration  power  is  not  just  superior  to  that  of  the  states;  it  is  

exclusive  of  any  state  power  over  the  subject.  Illinois  is  not  entitled  to  have  a policy  on  the  

question  [of]  what  precautions  should  be  tak  to  evaluate  the  credentials  of  aliens.”).  en  

This  prohibition  on  state  formulations  of  immigration  policy does  not  preclude a  state  

from  cooperating  with  the  federal  government  on  immigration  matters,  nor  does  it  restrict  a  

state  from  adopting  state  laws  that  have  incidental  effects  on  aliens.  See De Canas, 424 U.S.  

at  355-56  (“local  regulation”  with  only  a  “purely  speculative  and  indirect  impact  on  

immigration”  is  not “a constitutionally proscribed  regulation  of immigration”).  Indeed,  state  

participation  in  cooperative  immigration  enforcement  is  specifically  contemplated  by  federal  

law.  See, e.g.,  8  U.S.C.  §  1357(g).  No  mechanical  test  defines  the  limit  of  state  power  to  

promulgate,  under  their  police  powers,  regulations  incidentally  affecting  immigration.  But  

at  a  minimum,  a  state  is  generally  barred  from  enacting  a  “comprehensive  scheme”  for  

immigration,  i.e.,  a  system  of  state  laws  that  affects  “a  direct  and  substantial  impact  on  

immigration.”  League  of  United  Latin  Am.  Citizens  v.  Wilson,  908  F.  Supp.  755,  769–70  

(C.D.  Cal  1995).10  S.B.  1070  falls  on  the  prohibited  side  of  this  line  because,  as  discussed  

below,  the  statute  (i)  explicitly  refers  to  itself  as  creating  “public  policy”  for  the  State  of  

Arizona  on  immigration  issues  and  was  intended  to  rival  or  supplant  federal  immigration  

policy,  (ii)  establishes  interlocking  regulations  to  further  the  State’s  policy,  and  (iii)  

effectuates  the  “policy”  through  the  criminal  and  procedural  sections  of  the  statute,  which  

include  a  private  right  of  action  to  ensure  the  maximum  state  enforcement  of  immigration  

laws.  S.B.  1070  §  2(H);  see also Part  I.C,  infra.  

According  to  the  statute’s  statement  of  “intent,”  S.B.  1070  is  not  meant  to  exercise  

10  See also De Canas,  424  U.S.  at  356-59;  Hines,  312  U.S.  at  66;  League of United  
Latin  Am.  Citizens,  908  F.  Supp.  at  769-71;  Pennsylvania  v.  Nelson,  350  U.S.  497,  
507  (1956)  (“Congress  having  thus  treated  seditious  conduct  as  a  matter  of  vital  national  
concern,  it  is  in  no  sense  a  local  enforcement  problem.  .  .  .  [T]he  [state]  Statute  presents  a  
peculiar  danger  of  interference  with  the  federal  program.”); cf. Am. Ins. Ass’n v. Garamendi,  
539  U.S.  396,  419&  n.11  (2003).  
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traditional  state  spolice  powers  but  rather  seek to  establish  an  Arizona-specific  immigration  

“public  policy.”  S.B.  1070 § 1.11  The  substantive  provisions  of S.B.  1070  effectuate  Section  

1’s  statement  of  intent,  establishing  various  bases  for  detaining  and  incarcerating  aliens  in  

Arizona  in  order  to  achieve  the  overarching  goal  of  regulating  immigration  through “attrition  

through  enforcement.”  Sections  2  and  6  expand  the  set  of  suspected  aliens  whose  

immigration  status  will be  verified by Arizona  officials.  Sections  3,  4,  and 5  provide  several  

means  of  criminally  sanctioning  any  alien  who  is  unlawfully  present  in  the  state  –  a  status  

which is  not a federal  crime  but  which is  the  focus  of Sections  2 and 6.  And  the  private  right  

of  action  embodied  in  Section  2  ensures,  on  pain  of  a  private  lawsuit  for  money  damages,  

that  state  and  local  officials  in  Arizona  maximally  enforce  the  provisions  of  S.B.  1070,  

thereby  establishing  an  Arizona  immigration  policy  that  promotes  sanctions  to  the  exclusion  

of  other  interests  that  animate  the  federal  immigration  laws  and  that  disrupts  federal  

enforcement  priorities,  including  the  focus  on  dangerous  aliens.  In  stated  purpose  and  

necessary  operation,  therefore,  the  provisions  of  S.B.  1070  demand  that  Arizona  pursue  at  

all  costs  a  policy  designed  to  deter  unlawfully  present  aliens  from  moving  into  the  state  and  

to  inspect,  investigate,  detain,  and  in  some  cases  criminally  sanction  those  already  in  the  

state.  For  these  reasons,  S.B.  1070  is  a  comprehensive  and  aggressive  effort  to  set  state-

specific  immigration  policy  that  will  have  a “direct  and  substantial  impact”  on  immigration,  

and  it  is  therefore  preempted  as  a  matter  of  law.  See League of United Latin Am. Citizens,  

908  F.  Supp.  at  769–70.  

2.  S.B.  1070's  Policy  of  “Attrition  Through  Enforcement”  Conflicts  
with  the  Federal Immigration  Framework  

The  Supreme  Court  has  made  clear  that  state  laws  may  be  preempted  where  they  fail  

to  account  for,  or  seek to  countermand,  the  considered  balance  between  competing  interests  

11  Legislative  history  confirms  that  S.B.  1070  was  animated  by  the  belief  that  
“citizens  have  a  constitutional  right  to  expect  the  immigration  laws  to  be  enforced”  –  
resulting  in  a  statute  in  which  maximal  “enforcement”  is  the  solitary  concern.  See Minutes  
of  Meeting  of  Committee  on  Military  Affairs  and  Public  Safety,  Consideration  of S.B.  1070,  
March  31,  2010,  at  3.  
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struck by  Congress  in  enacting  a  statute,12  or  by  the  executive  branch  in  enforcing  that  

statute.  S.B.  1070  falls  squarely  within  this  prohibited  category.  

In  Crosby  v.  National  Foreign  Trade  Council,  for  example,  the  Court  held  that  a  

Massachusetts  law  restricting  purchases  from  companies  doing  business  with  Burma  

interfered  with  the  executive  branch’s  authority  over  economic  sanctions  against  that  

country.  530  U.S.  at  376.  The  Court  determined  that  Congress  had  not  only  given  the  

executive  branch  the  authority  to  impose  certain  sanctions  against Burma,  but  that  in  doing  

so,  it  provided  the  discretion  and  flexibility  to  levy  and  relieve  those  sanctions  in  a manner  

that  would  advance  human  rights  and  democracy  in  Burma  and  be  consistent  with  the  

national  security  interests  of  the  United  States.  Id. at  374-75.  Massachusetts’s  “sanction”  

on  Burma  was  preempted  because  it  would  have  permitted  the  state  to  effectively  second-

guess  the  specific  balance  of  sanctions  (whether  levied  or  withheld)  that  was  available  to  and  

employed  by  the  United  States.  Id.  at  376.  Notably,  even  though  many  aspects  of  the  

Massachusetts  sanction  regime  nominally  could  have  been  pursued  by  the  executive  branch  

under  existing  law,  the  state  law  was  still  deemed  invalid  because  the  state’s  imposition  of  

sanctions  necessarily  impeded  executive  discretion  as  to  the  appropriate  balance  of  interests  

to  be  reflected  in  U.S.  policy  towards  Burma.13  

Buckman  Co.  v.  Plaintiffs’  Legal  Committee  supports  the  same  conclusions.  In  

Buckman,  the  Court  determined  that  the  Food,  Drug,  and  Cosmetic  Act  (FDCA)  empowered  

the  FDA  with  a  “variety  of  enforcement  options  that  allow  it  to  make  a  measured  response  

12  See, e.g., Bonito Boats, Inc. v. Thunder Craft Boats, Inc.,  489  U.S.  141,  152  (1989)  
(“[S]tate  regulation  of  intellectual  property  must  yield  to  the  extent  that  it  clashes  with  the  
balance  struck by  Congress  in  our  patent  laws.  .  .  .  Where  it  is  clear  how  the  patent  laws  
strik that  balance  in  a  judgment  the  States  may  second-e  a  particular  circumstance,  that  is  not  
guess.”); Felder v. Casey,  487  U.S.  131,  143  (1988)  (“[H]owever  understandable  or  laudable  
the  State’s  interest  in  controlling  liability  expenses  might  otherwise  be,  it  is  patently  
incompatible  with  the  compensatory  goals  of  the  federal  legislation,  as  are  the  means  the  
State  has  chosen  to  effectuate  it.”).  

13  In  fact,  the  Supreme  Court  treated  the  very  grant  of  discretion  as  evidence  that  
Congress  impliedly  preempted  state  actions  that  would  interfere  with  the  executive  branch’s  
exercise  of  enforcement  discretion.  Id. at  376  (“It  is  simply  implausible  that  Congress  would  
have  gone  to  such  lengths  to  empower  the  President  if  it  had  been  willing  to  compromise  his  
effectiveness  by  deference  to  every  provision  of  state  statute  or  local  ordinance  that  might,  
if  enforced,  blunt  the  consequences  of  discretionary  Presidential  action.”).  
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to  suspected  fraud,”  and  that  under  the  statutory  scheme,  the  “FDA  pursues  difficult  (and  

often  competing)  objectives,”  such  as  ensuring  that  medical  devices  are  reasonably  safe,  

while  allowing  devices  on  et  as  soon  as  possible,  and  regulating  medical  devices  the  mark  

without  interfering  with  the  practice  of  medicine.  531 U.S.  341,  349 (2001).  The Buckman  

Court  held  that  the  FDCA’s  enforcement  scheme  preempted  state  law  tort  claims  premised  

on  fraud  committed  against  the  FDA,  noting  that  the  relationship  between  the  federal  

government  and  those  it  regulates  is  a matter  for  the  federal government  and  not  part  of  the  

states’  traditional  police  powers.  The  Court  further  reasoned  that  because  the  FDA  pursues  

a  particular  balance  of  competing  objectives,  states  are  precluded  from  taking  action  that  

could  sk  the  “balance  sought  by  the  Administration”  through  its  calibrated  enforcement  ew  

policies.  Id. at 348.  This  Court has  lik  as  ewise  interpreted  Buckman  cautioning  against  the  

“inherent  difficulty”  that  arises  when  states  try  to  “substitute  their  judgment for  that  of the”  

federal  government.  Kobar,  378  F.  Supp.  2d  at  1173–74  (Bolton,  J.).  

Those  principles  are  dispositive  here.  To  begin  with,  it  is  beyond  question  that  the  

federal  immigration  regime  established  by  Congress,  no  less  than  the  regulatory  regimes  at  

issue  in  Crosby  and  Buckman,  is  complex,  and  requires  a  balance  among  multiple  and  

sometimes  competing  objectives.  See U.S. ex rel. Knauff v. Shaughnessy,  338  U.S.  537,  543  

(1950)  (immigration  control  and  management  is “a  field  where  flexibility  and  the  adaptation  

of  the  congressional  policy  to  infinitely  variable  conditions  constitute  the  essence  of  the  

program”).14  It  is  certainly  a  primary  objective  of  federal  law  to  prevent  aliens  from  

14  See also New Jersey v. United States,  91  F.3d  463,  470  (3d  Cir.  1996)  (“Decisions  
about  how  best  to  enforce  the  nation’s  immigration  laws  in  order  to  minimize  the  number  of  
illegal  aliens  crossing  our  borders  patently  involve  policy  judgments  about  resource  
allocation  and  enforcement  methods.  Such  issues  fall  squarely  within  a  substantive  area  
committed  by  the  Constitution  to  the  political  branches.”);  Sale v. Haitian Ctrs. Council, Inc.,  
509  U.S.  155,  187-88  (1993);  I.N.S.  v.  Aguirre-Aguirre,  526  U.S.  415,  425  (1999);  Rogers  v.  
Larson,  563  F.2d  617,  626  (3d  Cir.  1977)  (finding  state  restrictions  on  employment  of  
nonresident  alien  workers  preempted  by  federal  law,  because  although  the  state  and  federal  
laws  “share  some  common  purposes”  of “assur[ing]  an  adequate  labor  force  on  the  one  hand  
and  [  ]  protect[ing]  the  jobs  of  citizens  on  the  other,”  the  “conflict  arises  because  the  Virgin  
Islands  and  the  United  States  strike  the  balance  between  these  two  goals  differently”);  
Lozano  v.  City  of  Hazleton,  496  F.  Supp.  2d  477,  527  (M.D.  Pa.  2007)  (several  laws  that  

(continued...)  
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unlawfully  entering  and  residing in  the  United States,  and Congress  has  empowered DHS  and  

DOJ  with  a  range  of  enforcement  options  to  this  end.  See, e.g.,  8  U.S.C.  §§  1182,  1225,  

1227,  1229,  1306,  1324,  1324c,  1325.  But  the  federal  immigration  laws  also  take  into  

account  other  uniquely  national  interests  and  priorities,  such  as  facilitating  trade  and  

commerce;  welcoming  foreign  nationals  who  visit  or  immigrate  lawfully  and  ensuring  their  

fair  and  equitable  treatment  wherever  they  reside;  and  responding  to  humanitarian  and  

foreign  affairs  concerns  at  the  global  and  individual  levels.  Consequently,  there  are  

situations  in  which  other  congressional  policy  objectives  weigh  against  removal  or  

incarceration  of  certain  unlawfully  present  aliens.15  Similarly,  the  federal  government  

prioritizes  its  enforcement  efforts  by  targeting  highly  threatening  aliens  who  pose  a  danger  

to  national  security  and  public  safety.  

As a  result  of  the  complexities  inherent  in  the  enforcement  of  the  federal  immigration  

scheme,  DHS  and  DOJ  necessarily  must  (i)  establish  global  policy  objectives  that  attempt  

to  strike a  balance  between  employing  criminal  sanctions  and  other  immigration  values,  and  

(ii)  exercise  their  authority  and  discretion  on  a  case-by-case  basis  consistent  with  those  

global  objectives.  See Homeland  Security  Act,  Pub.  L.  No.  107-296,  116  Stat.  2135  (2002);  

8  U.S.C.  §  1103;  8  U.S.C.  §  1252(g);  see also Reno v. American-Arab Anti-Discrimination  

Comm.,  525  U.S.  471,  484  (1999)  (describing  deferred  action  as  a  “commendable  exercise  

14  (...continued)  
turned  on  immigration  status  held  to  be  preempted  because  they  “strike  a  different  balance”  
than  that  reflected  in  federal  immigration  policy).  

15  For  example,  Congress  has  clearly  anticipated  circumstances  in  which  an  alien  
may  have  unlawfully  entered  the  United  States  or  violated  the  conditions  of  his  admission,  
but  for  whom  the  United  States  nonetheless  has  an  interest  in  providing  humanitarian  relief.  
See,  e.g.,  8  U.S.C.  §  1158  (asylum);  §  1254a  (temporary  protected  status);  §  
1227(a)(1)(E)(iii)  (humanitarian  waiver  of  deportability  to  assure  family  unity);  §  1229b  
(cancellation  of  removal);  §  1182  (d)(5)  (parole);  see also Ragsdale  Decl.  ¶¶  18,  26,  47–50  
(describing  humanitarian  aspect  to  immigration  enforcement  policy).  These  humanitarian  
programs  demonstrate  that  one  of  many  objectives  of  federal  immigration  policy  is  to  
welcome  such  individuals  to  the  United  States,  notwithstanding  possible  temporary  unlawful  
presence.  It  would  therefore  violate  federal  policy  to  prosecute  or  detain  these  types  of  aliens  
for  unlawful  presence  –  a  situation  often  known  to  the  federal  government  and,  for  
affirmative  policy  reasons,  not  used  as  the  basis  for  a  removal  proceeding  or  criminal  
prosecution.  
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in  administrative  discretion,  developed  without  express  statutory  authorization”);  Ragsdale  

Decl.  ¶¶  7,  16.  

In  enacting  a  state  policy  of  “attrition  through  enforcement,”  Arizona’s  S.B.  1070  

ignores  every  objective  of  the  federal  immigration  system,  save  one:  the  immediate  

apprehension  and  criminal  sanction  of  all  unlawfully  present  aliens.  See  S.B.  1070  §  1.  

Arizona’s  one-size-fits-all  approach  to  immigration  policy  and  enforcement  undermines  the  

federal  government’s  ability  to  balance  the  variety  of  objectives  inherent  in  the  federal  

immigration  system,  including  the  federal  government’s  focus  on  the  most  dangerous  aliens.  

By  requiring  local  police  officers  to  engage  in  maximum  inquiry  and  verification  (on  pain  

of  civil  suit)  and  by  providing  for  the  conviction  and  incarceration  of  certain  foreign  

nationals  in  Arizona  for  their  failure  to  register,  for  entering  or  traveling  throughout  the  state  

using  commercial  transportation,  or  for  soliciting  work,  the  “balance”  struck by  S.B.  1070  

is  not  only  different  from  that  of  the  federal  government,  but it  will interfere with  the  federal  

government’s  ability  to  administer  and  enforce  the  immigration  laws  in a  manner  consistent  

with  the  aforementioned  concerns  that  are  reflected  in  the  INA.  Despite  the  statute’s  self-

serving  claim  that  it  “shall  be  implemented  in  a  manner  consistent  with  federal  laws  

regulating  immigration,”  S.B.  1070  §  12,  the  act  mandates  a  conflicting,  Arizona-specific  

immigration  policy  –  “attrition  through  enforcement”  –  and  prescribes  various  provisions  that  

implement  that  policy  in  conflict  with  federal  priorities.  To  permit  a  hodgepodge  of  state  

immigration  policies,  such  as  the  one  Arizona  has  attempted  in  S.B.  1070,  would  

impermissibly  interfere  with  the  federal  government’s  balance  of  uniquely  national  interests  

and  priorities  in  a  number  of  ways.  

First, Arizona’s  across-the-board  “attrition  through  enforcement”  policy  will  interfere  

with  federal  enforcement  priorities.  The  federal  government,  which  exercises  significant  

enforcement  discretion,  has  prioritized  for  arrest  and  detention  those  “aliens  who  pose  a  

danger  to  national  security  or  a  risk to  public  safety”  (Ragsdale  Decl.  ¶  17),  principally  

targeting  “aliens  engaged  in  or  suspected  of  terrorism  or  espionage;  aliens  convicted  of  
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crimes,  with a  particular  emphasis  on  violent  criminals,  felons,  and  repeat  offenders;  certain  

gang  members;  and  aliens  subject  to  outstanding  criminal  warrants  .  .  .  [and]  fugitive  aliens,  

especially  those  with  criminal  records.”  Id.  ¶¶  17-18  (discussing  need  for  prioritization); Id.  

¶  27  (discussing  memorandum  from  Assistant  Secretary  John  Morton  outlining  enforcement  

priorities)  .  But  S.B.  1070,  which  requires  Arizona  law  enforcement  officials  to  target  any  

and  all  suspected  aliens  without  regard  to  dangerousness,  will  “divert  existing  [federal]  

resources  from  other  duties,  resulting  in  fewer  resources  being  available  to  dedicate  to  cases  

and  aliens”  that  the  federal  government  has  identified  as  posing  the  greatest  immediate  

threats  to  the  United  States.  Id.  ¶  44.  “Diverting  resources  to  cover  the  influx  of  referrals  

from  Arizona  (and  other  states,  to  the  extent  similar  laws  are  adopted)  could,  therefore,  mean  

decreasing  [the  federal  government’s]  ability  to  focus  on  priorities  such  as  protecting  national  

security  or  public  safety  in  order  to  pursue  aliens  who  are  in  the  United  States  illegally  but  

pose  no  immediate  or  nown  danger  or  k  threat  to  the  safety  and  security  of  the  public.”  Id.;  

see also Part  I.C.1.  infra.  S.B.  1070 is  therefore  preempted because  it  will force  a diversion  

of  federal  resources  away  from  federal  priorities.  See  Kobar,  378  F.  Supp.  2d  at  1170,  

1173–74  (Bolton,  J.)  (finding  Arizona  statute  preempted,  in  part,  because  it  would  result  in  

“deluge”  of  information  to  the  FDA,  thereby  interfering  with  other  FDA  priorities); see also  

Garrett v.  465  F.  Supp.  2d  1043,  1057  (S.D.  Cal.  2006)  (ack  City of Escondido,  nowledging  

serious  concerns  regarding  the  city’s  use  of  federal  authorities  to  determine  the  immigration  

status  of  tenants  because  the  process  would  “likely  place  burdens  on  the  Departments  of  

Justice  and  Homeland  Security  that  will  impede  the  functions  of  those  federal  agencies”).  

Second,  Arizona’s  new  immigration  policy  will  substantially  interfere  with  the  federal  

government’s  ability  to  administer  and  enforce  the  immigration  laws  in a  manner  consistent  

with  congressional  objectives.  Congress  has  clearly  anticipated  circumstances  in  which  an  

alien  may  have  unlawfully  entered  the  United  States  or  violated  the  conditions  of  his  

admission,  but  for  whom  the  United  States  nonetheless  has  an  interest  in  providing  what  it  

calls  humanitarian  relief.  See, e.g., 8  U.S.C. §  1158  (asylum);  §  1254a  (temporary  protected  
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status);  §  1227(a)(1)(E)(iii)  (humanitarian  waiver  of  deportability  to  assure  family  unity);  

§  1229b (cancellation  of  removal); §  1182  (d)(5)  (parole);  see also Ragsdale  Decl.  ¶¶  18,  26,  

47–50  (describing  humanitarian  aspect  to  immigration  enforcement  policy).  For  example,  

were  DHS  to  come  into  contact  with  a  foreign  national  from  a  specially  designated  country  

(such  as  Nicaragua,  Honduras,  or  El  Salvador),  or  one  who  has  survived  the  earthquak in  e  

Haiti,  or  is a  victim  of  trafficking  or  persecution,  DHS  might  choose  not  to  detain  or  penalize  

the  alien  for  immigration  violations  incidental  to  his  entry  into  the  United  States  and  instead  

permit  that  alien  to  stay  in  the  United  States  under  a  variety  of  programs.  See Ragsdale  Decl.  

¶¶ 26,  28,  47-50.  These  programs  demonstrate  that  one  aspect  of federal immigration  policy  

is  to  assist  and  welcome  such  victims  in  the  United  States,  notwithstanding  their  possible  

temporary  unlawful presence.  By  contrast,  under S.B.  1070,  any  other  potential immigration  

concern  falls  away in  favor  of  Arizona’s  decision  to  pursue “attrition  through  enforcement,”  

which,  as  implemented  through  the  remainder  of  the  statute,  promotes  the  incarceration  and  

arrest  of  all  unlawfully  present  aliens,  no  matter  what  other  congressionally  mandated  

concern  might  be  implicated  or  whether  the  person’s  status  is  known  to  the  federal  

government.  In  that  way,  S.B.  1070  will  interfere  with  established  federal  immigration  

priorities  concerning  the  treatment  of  aliens  who  may  be  eligible  for  humanitarian  relief.  See  

Declaration  of  Marik Silver,  Acting  Assistant  Secretary  for  International  Affairs  and  Deputy  o  

Assistant  Secretary  for  International  Policy,  DHS  (attached  as  Exhibit  6),  ¶  10.  

Third,  Arizona’s  focus  on  criminal  sanctions  is  at  odds  with  the  federal  policy  of  

channeling  certain  unlawfully  present  aliens  into  civil  removal  proceedings  or  permitting  

them  to  leave  the  country  without  criminal  penalty  or  incarceration.  See 8  U.S.C.  §  1229c  

(voluntary  departure);  §  1225(a)(4)  (withdrawal  of  application  for  admission);  Ragsdale  

Decl. ¶ 19.  There  are  numerous  reasons  why  it  is  in  the  national interest  not to  exact  criminal  

penalties  on  every  alien  who  attempts  to  enter  or  enters  the  country  without  a  visa  or  other  

necessary  documentation.  See Ragsdale  Decl.  ¶¶ 7,  16,  19  (describing  DHS  discretion  to  opt  

for  civil  enforcement  rather  than  criminal  penalties  where  doing  so  would  promote  fair  
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consideration  of  appropriate  treatment  of  aliens).  For  example,  the  application  of  criminal  

sanctions  to  a  particular  alien  who  was  a  victim  of  trafficking  or  labor  abuse  may  prevent  

federal  authorities  from  obtaining  evidence  against  other  aliens  who  pose a  greater  threat  to  

public  safety  or  national  security.  See  Ragsdale  Decl.  ¶  33-34  (discussing  reliance  on  

unlawfully  present  aliens  in  prosecutions).  Similarly,  the  United  States  may  deem  it  unduly  

harsh  or  counterproductive  to  its  humanitarian  efforts  or  foreign  relations  to  incarcerate  a  

woman  with  young  children  who  has  attempted  to  cross  the  border  for  the  first  time.  See  

generally Ragsdale  Decl.  ¶  47.16  In  addition,  there  may  be  times  when  civil  removal  is  a  

more  appropriate  enforcement  tool  because  criminal  sanctions  would  have  immigration  

consequences  that  would  interfere  with  the  United  States’  ability  to  provide  a  particular  

immigration  benefit  in  the  future.  See, e.g., 8 U.S.C. § 1254a(c)(2)(B).  S .B.  1070  recognizes  

no  such  es  nuance.  As  such,  the  law  undoubtedly  strik  “a  different  balance”  than  the  policy  

advanced  by  federal  law  and  thereby  “stands  as  an  ‘obstacle’  to  the  accomplishment  of  .  .  .  

federal  law.”  See Lozano,  496  F.  Supp.  2d  at  527–28;  see also Crosby,  530  U.S.  at  378.  

And  even  if S.B.  1070  could  be  said  to  promote  federal  immigration  policy  in  some  abstract  

sense,  the  methodology  chosen  by  Arizona  conflicts  with  that  chosen  by  the  federal  

government,  and  is  therefore  preempted.  See  Gade,  505  U.S.  at  103;  Int’l  Paper  Co.  v.  

Ouellette,  479  U.S.  481,  494  (1987).17  

3.  S.B. 1070 Interferes with U.S. Foreign Relations and U.S. Foreign  
Policy  Objectives  That  Inform  Fed  ministration  and  eral  Ad  
Enforcement  of  the  Immigration  Laws  

S.B.  1070  is  independently  preempted  because  it  impermissibly  conflicts  with  U.S.  

foreign  policy.  Immigration  policy  is  intimately  connected  with  U.S.  foreign  affairs  and  

16  On  the  other  hand,  it  may  be  appropriate  to  exact  the  full  panoply  of  federal  
sanctions  against  a  repeat  offender,  or  the  leader  of  a  smuggling  ring.  See  DHS  Model  
287(g)  MOA,  available at  
http://www.ice.gov/doclib/foia/media-requests/09foia4646moutemplate.pdf.  

17  Indeed,  although  S.B.  1070’s  conflict  with  federal  immigration  policies  and  
objectives  is  palpable  and  sharp,  the  Supremacy  Clause  would  nullify S.B.  1070  even  for  less  
substantial  conflict  with  federal  law  in  light  of  the  strong  interest  of  the  federal  government  
in  the  immigration  context.  See Boyle v. United Technologies Corp.,  487  U.S.  500,  507-08  
(1988) (“[In]  an  area  of  uniquely  federal  interest,” “[t]he  conflict  with  federal  policy  need  not  
be  as  sharp  as  that  which  must  exist  for  ordinary  pre-emption”).  
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diplomacy.  See Chy Lung v. Freeman,  92  U.S.  275,  279-80  (1875);  California v. United  

States, 104 F.3d 1086,  1091  (9th Cir.  1997);  see also Steinberg  Decl.  ¶¶  5–6  (“U.S.  federal  

immigration  law  incorporates  foreign  relations  concerns  .  .  .  .  [and]  is  designed  to  

accommodate  a  range  of  complex  and  important  U.S.  foreign  relations  priorities  that  are  

implicated  by  immigration  policy.”);  Silver  Decl.  ¶  4.  The  Supreme  Court  has  recognized  

the  “Nation’s  need  to  ‘speak with  one  voice’  in  immigration  matters.”  Zadvydas v. Davis,  

533  U.S.  678,  700  (2001);  Garamendi, 539 U.S.  at  424.  Because  the  immigration  laws  are  

deeply  imbued  with  foreign  policy  significance,  a  state  immigration  law  can,  in  certain  

situations,  be  preempted  if  it  interferes  with  U.S.  foreign  policy.  As  the  Ninth  Circuit  has  

explained,  “‘foreign  policy’  .  .  .  may  carry  .  .  .  preemptive  force  .  .  .  .  ‘where  .  .  .  there  is  

evidence  of  clear  conflict  between  the  policies  adopted  by’”  a  state  and  the  federal  

government.”  Movsesian v. Victoria Versicherung AG, 578 F.3d 1052, 1056 (9th Cir. 2009)  

(quoting  Garamendi,  539  U.S.  at  421).  

In  addition,  individual  immigration  enforcement  decisions  can  have  profound  

implications  for U.S.  foreign  policy  interests.  See, e.g., Quinchia v. U.S. Att’y Gen.,  552  F.3d  

1255,  1259  (11th  Cir.  2008)  (“[I]mmigration  cases  often  involve  complex  public  and  foreign  

policy  concerns  with  which  the  executive  branch  is  better  equipped  to  deal.”);  Francis v.  

Immigration & Naturalization Service,  532  F.2d  268,  272  (2d  Cir.  1976)  (“Enforcement  of  

the  immigration  laws  is  often  related  to  considerations  .  .  .  of  foreign  policy.”);  Steinberg  

Decl.  ¶¶  6,  12,  17-20.  These  decisions  directly  implicate  foreign  relations  and  demand  

federal  control  because,  as  the  Supreme  Court  has  explained,  where a  state  inserts  itself  into  

immigration  enforcement,  “a  single  State  can,  at  her  pleasure,  embroil  us  in  disastrous  

quarrels  with  other  nations.”  Chy Lung,  92  U.S.  at  280;  Hines,  312 U.S.  at  64 (“Experience  

has  shown  that  international  controversies  of  the  gravest  moment,  sometimes  even  leading  

to  war,  may  arise  from  real  or  imagined  wrongs  to  another’s  subjects  inflicted,  or  permitted,  

by  a  government.”).  Foreign  governments  properly  understand  the  federal  government  to  

have a  range  of  civil  and  criminal  enforcement  authorities  available  to  it  in  the  administration  

of  the  immigration  laws,  and,  indeed,  they  often  raise  concerns  about  the  administration  and  
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enforcement  of  immigration  laws  in  bilateral  and  multilateral  diplomatic  discussions.  See  

Steinberg  Decl.  ¶¶  22,  32.  

S.B.  1070  is  preempted  under  these  principles  because  it  undermines  the  ability  of  the  

United  States  to  speak with  one  voice  in  the  immigration  context  and  wrests  primacy  over  

immigration  enforcement  away  from  the  federal  government.18  By  imposing  a  mandatory  

criminal  sanctions  regime  against  certain  aliens  –  necessarily  without  any  mechanism  for  

accounting  for  the  foreign  policy  consequences  of  such  criminal  enforcement  –  S.B.  1070  

interferes  with  the  federal  government’s  ability  to  exercise  prosecutorial  discretion  based  on  

diplomatic  and  foreign  policy  concerns.  See  Clayco  Petroleum  Corp.  v.  Occidental  

Petroleum Corp.,  712  F.2d  404,  408-09  (9th  Cir.  1983)  (recognizing  necessity  of  executive  

control  of  prosecutions  under  the  Foreign  Corrupt  Practices  Act,  because  “any  prosecution  

under  the  Act  entails  risk to  relations  with  the  foreign  governments  involved”  such  that  s  our  

“any  governmental  enforcement”  should  only  result  from  “a  judgment  on  the  wisdom  of  

bringing  a  proceeding,  in  light  of  the  exigencies  of  foreign  affairs”);  see also United States  

v. Delgado-Garcia,  374 F.3d  1337,  1351  (D.C.  Cir.  2004)  (“The  executive’s  expert  exercise  

of  prosecutorial  discretion  and  foreign  diplomacy”  will  serve  as  crucial  safeguards  for  

“avoid[ing  the]  conflicts”  with  other  nations  that  might  arise  out  of  the  extraterritorial  

enforcement  of  the  federal  alien  smuggling  laws).  

Here,  the  State  Department  has  concluded  that  S.B.  1070’s  interference  with  the  

federal  government’s  exclusive  control  over  the  foreign  policy  implications  of  an  area  of  law  

unquestionably  imbued  with  foreign  policy  significance  “runs  counter  to  American  foreign  

policy  interests”  and,  if  uninterrupted, “would  further  undermine  American  foreign  policy.”  

Steinberg  Decl.  ¶  58.  S.B.  1070  represents  an  impediment  to  U.S.  foreign  policy  and  U.S.  

diplomatic  interests –  both  with  Mexico  and  with  other  countries.  Id. ¶¶  36-51.  And  the  law  

“poses  a  risk of  provoking  retaliatory  treatment  against  U.S.  nationals  by  other  states.”  Id.  

18  Although  not  all  state  laws  that  touch  upon  aliens  or  immigration  implicate  these  
principles,  S.B.  1070  –  en  as  a  whole  represents  an  unparalleled  and  especially  when  tak  –  
explicit  effort  to  establish  a  state  policy  that  intensifies  the  enforcement  of  particular  federal  
immigration  laws,  while  ignoring  key  goals  of  others,  thereby  contravening  federal  foreign  
policy  prerogatives.  
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¶  57.  This  assessment  of  the  effect  of  S.B.  1070  on  U.S.  foreign  policy  is  worthy  of  

deference.  See Holder v. Humanitarian Law Project,  2010  U.S.  LEXIS  5252,  at  *58  (2010);  

see also Movesian,  578  F.3d  at  1061;  In re Assicurazioni Generali,  592  F.3d  113,  119  (2d  

Cir.  2010).  

Indeed,  the  impact  of  S.B.  1070  on  U.S.  foreign  policy  has  been  immediate  and  

negative.  As  discussed  in  greater  detail  in  Part  II,  infra,  the  mere  passage  of  S.B.  1070  has  

resulted  in  numerous,  specific,  and  serious  diplomatic  reactions  that  threaten  multiple  United  

States  interests –  both  in  the  immigration  field  and  elsewhere.  See Steinberg  Decl.  ¶¶  34–58.  

This  substantial  effect  on  U.S.  foreign  policy  interests  is  not  surprising.  In  enacting  (out  of  

disagreement  with  existing  federal  policy)  a  comprehensive,  novel,  and  aggressive  set  of  

immigration  provisions,  Arizona  has  predictably  provoked  the  ire  of  those  foreign  nations  

whose  citizens  are  being  targeted  for  detention  and  criminalization  –  and  has  thereby  

damaged  the  United  States’  broader  set  of  diplomatic  relations  with  those  same  nations.  See  

Steinberg  Decl.  ¶  57  (“S.B.  1070  .  .  .  threatens  ongoing  adverse  consequences  for  important  

and  sensitive  bilateral  relationships  with  U.S.  allies.”).  S.B.  1070  is  therefore  preempted.  

C.  The  Ind  ual Sections  of S.B.  1070 Are  Preempted  eral Law  ivid  By  Fed  

1.  Sections  2  and 6  Are  Preempted Because  Their  Mandatory  
Requirements  for  Determining  Immigration  Status  Conflict  with  
Fed  Priorities  eral Law  and  

S.B.  1070  effectively  creates  an  immigration  status  verification  scheme  that  is  

unprecedented  in  breadth,  mandatory  in  nature,  and  necessarily  works  toward  the  singular  

goal  of  criminally  prosecuting  aliens  suspected  of  being  unlawfully  present.  Before  passage  

of S.B.  1070,  Arizona  police  had the  same  discretion  to  decide  whether  to  verify  immigration  

status  during  the  course  of a  lawful  stop  as  any  other  state  or  federal  law  enforcement  officer.  

Sections  2  and  6,  however,  do  not  merely  authorize  state  officers  to  assist  in  the  federal  

enforcement  of  the  immigration  laws.  Instead,  these  new  provisions  mandate that  state  and  

local  law  enforcement  officers  effectuate  an  immigration  status  verification  scheme  as  the  

first  step  toward  arrest,  detention,  incarceration  (utilizing  Sections  3,  4,  and  5),  or  removal,  

in  a  manner  that  is  indifferent  to  the  federal  government’s  enforcement  priorities  (such  as  
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prioritizing dangerous aliens). And these provisions are likewise indifferent to the risk of 

harassment of lawful aliens (and even citizens) and the burdens placed on the federal 

government that inevitably follow from S.B. 1070’s regime of unrestrained enforcement of 

particular criminal provisions.19 

a. Section 2 of S.B. 1070 Will Result in the Harassment of 
Lawfully Present Aliens and is Therefore at O ds with 
Congressional Objectives 

Section 2 effectively removes the existing discretion of law enforcement officers by 

requiring that they verify immigration status whenever “reasonable suspicion” that a person 

is unlawfully present arises during a stop and it is practicable to do so; they must also verify 

status during any arrest. This unprecedented mandatory verification scheme conflicts with 

federal law because it necessarily imposes substantial burdens on lawful immigrants in a way 

that frustrates the concern of Congress for nationally-uniform rules governing the treatment 

of aliens throughout the country – rules designed to ensure “our traditional policy of not 

treating aliens as a thing apart.” Hines, 312 U.S. at 73-74. As the Court held in Hines, 

Congress has “plainly manifested a purpose to . . . protect the personal liberties of law-

abiding aliens . . . and to leave them free from the possibility of inquisitorial practices and 

police surveillance that might not only affect our international relations but might also 

generate the very disloyalty which the law has intended guarding against.” Id. at 74 

(emphasis added). It is for the federal government, not the individual states, to determine the 

relationship between the Nation and aliens, and the federal government has long rejected a 

system by which aliens’ papers are routinely demanded and checked. Section 2 is at odds 

with this longstanding federal policy and practice. 

Although the intent of Arizona’s new statute may be to deter unauthorized aliens from 

entering or remaining in Arizona, Section 2 necessarily places lawfully present aliens (and 

even U.S. citizens) in continual jeopardy of having to demonstrate their lawful status to non-

federal officials, and having their liberty restricted while their status is verified. There are 

19 The discussion herein is not meant to foreclose state authority to verify immigration 
status in a manner that is consistent with federal priorities and that will not unduly burden 
either federal resources or the interests of lawfully present aliens. 

26 

Document ID: 0.7.22708.10558-000001 

https://provisions.19


2844 Prod 1 0470





















































































             


            


             


             


              


             


           


              


                  


               


             

             


               


              


              


 


          


           


            


            


              


                

              


             

              


                 

              


              

             

          




               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  2:10-cv-01413-SRB  Document  6  eFiled  07/06/10  Pag 31  of 58  

numerous  categories  of  individuals  who  will  be  lawfully  present  but  who  will  not  have  

readily  available  documentation  to  demonstrate  that  fact.  For  example,  some  lawful  foreign  

travelers  visiting  from  countries  participating  in  the  Visa  Waiver  Program  will  not  have  a  

form  of  identification  sufficient  to  demonstrate  lawful  presence  under  Section  2.  See Aytes  

Decl.  ¶¶  2,  20-21.  Several  categories  of  individuals  who  have  applied  for  asylum,  temporary  

protected  status,  U  or  T  non-immigrant  visas  for  victims  of  crimes  who  are  providing  

assistance  to  law  enforcement,20  or  abused  women  petitioning  for  immigration  relief  under  

the  Violence  Against  Woman  Act,  will  also  not  have  a  form  of  identification  sufficient  to  

demonstrate  lawful  presence  under  Section  2.  Id. ¶¶  2,  5,  9,  13,  17,  19;  see also S.B.  1070  

§  2(B).  Moreover,  United  States  citizens  are  of  course  not  required  to  carry  proof  of  

citizenship  and  some  will  not  have  easy  access  to  documents  that  readily  satisfy  Arizona.  

Many  U.S.  citizens  do  not  have  or  carry  a  government-issued  photo  identification,  such  as  

minor  children  and  others  who  do  not  have  a  driver’s  license.21  And  if  Arizona  officers  

contact  DHS  about  a  citizen’s  immigration  status,  DHS  may  not  be  able  to  confirm  the  

person’s  citizenship,  as  many  citizens  have  no  entries  in  DHS  databases.  See Palmatier  Decl.  

¶  19.  

Lawfully  present  individuals  will  inevitably  be  swept  within  Section  2’s  broad  

“reasonable  suspicion”  provision  and  subject  to  the  state’s  inquisitorial  burdens.  While  

Section  2  is  triggered  by  an  officer’s  “reasonable  suspicion”  of  unlawful  presence,  “the  

requirement  of  reasonable  suspicion  is  not  a  requirement  of  absolute  certainty,”  N.J.  v.  

T.L.O.,  469 U.S.  325,  346  (1985),  meaning  that  many  lawful  aliens  will  be  directly  subjected  

20  U  and  T  visas  are  available  for  victims  of  certain  enumerated  crimes  –  such  as  
trafficking  and  other  violent  crimes  –  and  their  families.  See Aytes  Dec.  ¶¶  14-17.  

21  Arizona  does  not  necessarily  accept  out-of-state  drivers  licenses  as  proof  of lawful  
residency.  For  example,  New  Mexico  does  not  require  proof  of  citizenship  to  obtain  a  
driver’s  license.  See N.M.  STAT. ANN. § 66-5-9(B).  So  if  a U.S.  citizen  from  New  Mexico  
is  stopped  while  driving  in  Arizona,  that  citizen  might  be  subject  to  lengthy  detention  while  
Arizona  seeks to  verify  the  citizen’s “immigration  status.”  Estrada  Decl.  ¶¶ 7,  14 (discussing  
categories  of  aliens  and  citizens  who  likely  will  not  be  able  to  produce  documentation  
necessary  to  avoid  detention,  including  minors  and  visitors  from  other  states).  
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to  Section  2.22  What is  more,  many factors  used  to  support  a “reasonable  suspicion”  that  an  

alien  is  unlawfully  present  could  also  apply  to  lawfully  present  aliens.  See Declaration  of  

Tony  Estrada,  Sheriff  of  Santa  Cruz  County  (attached  as  Exhibit  8),  ¶  7.23  

The  breadth  of  Arizona’s  mandatory  immigration  verification  scheme  is  unparalleled  

and  serves  to  exacerbate  the  conflict  with  federal  law.  The  constant  threat  of  police  

inquisition  is  not limited  to  persons  who  are  suspected  of  serious  criminal  offenses  because  

S.B.  1070  mandates  immigration  status  inquiries,  when  practicable,  for  every lawful  stop  

where  there  is  “reasonable  suspicion”  of  unlawful  presence  –  regardless  of  the  seriousness  

of  the  underlying  alleged  state  offense.  Immigration  status  verifications  accordingly  are  

mandated  even  for  suspected  minor,  non-criminal  infractions  of  state  or  local law  –  such  as  

a  minor  traffic  offense,  jaywalking,  see Ariz.  Rev.  Stat.  28-793,  failing  to  have  a  dog  on  a  

leash,  see Ariz.  Rev.  Stat.  11-1012,  or  riding  a  bicycle  on  a  sidewalk,  see City  of  Flagstaff  

Ord.  9-05-001-0013  –  or  suspected  violations  of  Sections  3-5  of  S.B.  1070.  A  lawfully  

present  alien  may  also  be  subjected  to  an  immigration  status  inquiry  where  he  is  lawfully  

stopped,  but  the  underlying  justification  for  the  initial  stop  has  ceased,  or  when  the  alien  is  

merely  a  passenger  in  a car  whose  driver  is  stopped for  a  traffic  offense.  See S.B.  1070  §  2.  

The  substantial  impact  on  lawfully  present  aliens  is  compounded  by  the  fact  that S.B.  

1070  provides  no  assurance  that  the  duration  for  which  a  lawfully  present  alien  may  be  

detained  during  the  pendency  of  an  immigration  status  verification  will  be  limited.  S.B.  

1070,  standing  alone,  does  not  suggest  that  the  alien  will  be  released,  or  that  any  detention  

would  be  of  only  minimal  duration;  indeed,  the  only  assurance  that  is  provided  is  that  a  

22  See  also  Safford  Unified  School  D  No.  1  v.  ist.  Redding,  129  S.Ct.  2633,  2647  
(2009)  (“[R]easonable  suspicion  does  not  deal  with  hard  certainties,  but  with  probabilities.  
To  satisfy  this  standard,  more  than a  mere  hunch  of  wrongdoing  is  required,  but  considerably  
less  suspicion  is  needed  than  would  be  required  to  satisf[y]  a  preponderance  of  the  evidence  
standard.”  (internal  citations  omitted)).  

23  Even  under  Arizona’s  own  training  standards,  factors  that  apply  equally  to  
lawfully- and  unlawfully-present  aliens  would  bring  them  within  the  ambit  of  Section  2's  
“reasonable  suspicion”  standard.  See,  e.g.,  Arizona  Peace  Officers  Standards  &  Training  
B o a r d ,  A r i z o n a  S . B .  1 0 7 0  T r a i n i n g  V i d  e o ,  a v a i l a b l e  a t  
http://www.azpost.state.az.us/SB1070infocenter.htm  (stating  that  inability  to  speak English  
and  dress  can  be  factors  in  determining  reasonable  suspicion).  
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private  citizen  of  Arizona  can  sue  a  local  law  enforcement  agency  for  money  damages  if  that  

agency  fails to  enforce  the  immigration  laws  to  the  fullest  extent  possible.24  Thus,  if forced  

to  decide  between  holding  and  releasing  a  lawfully  present  alien  during  the  pendency  of  a  

status  verification,  the  statute  is  clearly  designed to  encourage  Arizona  police  authorities  to  

opt  for  continued  detention.  See, e.g., Estrada  Decl.  ¶¶ 4,  6.  There  is  also  no  assurance  that  

if  a  lawfully  present  alien  is  subjected  to  an  immigration  status  verification  under  Section  2,  

he  will  not  be  subjected  to  another  inspection  the  very  next  time  he  is  stopped  by  the  police  

for  any  reason  –  raising  the  specter  that  the  same  lawfully  present  residents  will  be  subject  

to  repeated police  intrusion.25  Moreover,  if a  lawfully present  alien  is  arrested for  any  reason,  

S.B.  1070  forbids  his  release  –  irrespective  of  whether  he  has  been  cleared  of  any  

wrongdoing  –  until  state  and  local  authorities  are  satisfied  as  to  his  immigration  status.  

Section 2  will  therefore  necessarily  increase  police  intrusion  into  the  lives  of  lawfully  

present  aliens  and  compel  them  to  prove  their  lawful  status  to  the  satisfaction  of  state  or  local  

authorities,  which  is  exactly  the  type  of  inquisition  and  special  burden  cautioned  against by  

Hines.26  See  also  De  Canas,  424  U.S.  at  358  n.6  (“Of  course,  state  regulation  not  

congressionally  sanctioned  that  discriminates  against  aliens  lawfully  admitted  to  the  country  

is  impermissible  if  it  imposes  additional  burdens  not  contemplated  by  Congress”).  

24  Indeed,  DHS  advises  that  there  will  be  times  where  it  will  be  unable  to  verify  
whether  an  individual  is  unlawfully  present  in  the  United  States  without  taking  significant  
time  to  consult  a  variety  of  databases  and  even  paper  files.  See  Palmatier  Decl.  ¶¶  11,  19;  
Declaration  of  Dominick Gentile,  Division  Chief,  USCIS  (attached  as  Exhibit  7),  ¶¶  6–7.  

25  Some  of  the  criteria  that  would  support  a  “reasonable  suspicion”  would  not  
fluctuate  over  time. See Estrada  Decl. ¶  7  (“[F]actors  that  we  might  consider  in  a ‘reasonable  
suspicion’  determination  with  respect  to  immigration  status.  .  .  .  are  likely  to  apply  both  to  
lawfully  present  aliens  and  unlawfully  present  aliens.”).  

26  See  Hines,  312  U.S.  65-66  (“Legal  imposition[s]  .  .  .  upon  aliens  –  such  as  
subjecting  them  alone,  though  perfectly  law-abiding,  to  indiscriminate  and  repeated  
interception  and  interrogation  by  public  officials  –  thus  bears  an  inseparable  relationship  to  
the  welfare  and  tranquillity  of  all  the  states,  and  not  merely  to  the  welfare  and  tranquillity  of  
one.”);  see also Mathews v. D  426  U.S.  67,  81-82  (1976);  League of United Latin Am.  iaz,  
Citizens,  908  F.  Supp.  at  769.  
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b.  Section  2 of S.B.  1070 Will Burden  Federal  Resources  and  
Imped Fed  Policy Priorities  e  eral Enforcement and  

A  state  law  is  preempted  where  it  imposes  a  burden  on  a  federal  agency’s  resources  

that  impedes  the  agency’s  functions.  See, e.g., Buckman,  531  U.S.  at  349-51  (preempting  

state  law  cause  of  action  in  part  because  it  would  encourage  third  parties  to  submit  a  deluge  

of  unnecessary  information  to  the  FDA,  thereby  burdening  the  agency’s  ability  to  evaluate  

drug  applications  in a  timely  fashion); Garrett,  465  F.  Supp.  at  1057  (acknowledging  serious  

concerns  regarding  the  city’s  use  of  federal  authorities  in  determining  immigration  status);  

Kobar,  378  F.  Supp.  2d  at  1170,  1173–74.  S.B.  1070  is  preempted  under  this  standard  

because  it  will  create  an  unprecedented  quantity  of  verification  demands  directed  to  the  

federal  government  (or  federally  qualified  officials)  and  will  impermissibly  shift  the  

allocation  of  federal  resources  away  from  federal  priorities.  

Section  2  requires  local  law  enforcement  officers  to  obtain  immigration  status  

information  from  the  federal  government,  which  will  primarily  be  accomplished  by  making  

a  request  to  LESC  under  8  U.S.C.  §  1373(c).27  See  Palmatier  Decl.  ¶¶  3,  6,  15.  Because  

Arizona  has  imposed  an  across-the-board  requirement  that  its  law  enforcement  officers  verify  

the  immigration  status  of every person  stopped  who  is  reasonably  suspected  to  be  unlawfully  

present  and  every  person  arrested  in  the  state,  the  number  of  requests  made  to  DHS  will  

undoubtedly  be  significant.  See Estrada  Decl. ¶  6;  Declaration  of  Jack Harris,  Phoenix  Police  

Chief  (attached  as  Exhibit  10),  at  6.  But  LESC  resources  are  currently  dedicated  in  part  to  

critical  national  security  and  law  enforcement  functions.  Palmatier  Decl.  ¶  4.  LESC’s  

mission  is  broad.  It  includes  processing  FBI  requests  for  immigration-related  background  

information  on  individuals  seeking  to  purchase  firearms,  U.S.  Secret  Service  requests  for  

individuals  seeking  access  to a  protected  area (e.g.,  the  White  House  Complex),  and  requests  

related  to  employment  issues  at  sensitive  locations  that  could  be  vulnerable  to  sabotage,  

27  8  U.S.C.  §  1373(c)  provides  that  DHS  “shall  respond  to  an  inquiry  by  a  Federal,  
State,  or  local  government  agency,  seeking  to  verify  or  ascertain  the  citizenship  or  
immigration  status  .  .  .  for  any  purpose  authorized  by  law,  by  providing  the  requested  
verification  or  status  information.”  
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attack,  or  exploitation.  Id.  LESC  also  analyzes  information  received  from  the  public  about  

suspicious  or  criminal  activity  and  then  disseminates  that  information  to  ICE  field  offices  for  

investigation.  Id. ¶ 14.  With  respect  to  inquiries  from  law  enforcement  agencies,  “the  LESC  

prioritizes  its  efforts  in  order  to  focus  on  criminal  aliens  and  those  most  likely  to  pose  a  threat  

to  their  communities.”  Id. ¶  7.  DHS  has  advised  that  “SB  1070  will  inevitably  result  in  a  

significant  increase  in  the  number  of”  immigration  verification  queries,  and  that  such  an  

increase  will  “reduc[e]  [LESC’s]  ability  to  provide  timely  responses  to  law  enforcement  on  

serious  criminal  aliens.”  Palmatier  Decl.  ¶¶  15–16,  7.  This  increase  in  requests  therefore  

creates  a  significant  risk that  the  federal  government  will  be  forced  to  shift  resources  away  

from  its  chosen  priorities.  See  id.  ¶¶  15–18;  Ragsdale  Decl.  ¶  44.  DHS’s  resources  will  

further  be  strained  by  increased  demands  for  testimony  by  DHS  officials  at  criminal  

proceedings  implicating  immigration  status.  See Gentile  Decl.  ¶ 9.  In  light  of DHS’s  fixed  

resources,  this  dramatic  surge  in  verification  requests  as a  result  of  Section 2  (as  well  as  some  

of  the  other  provisions  of S.B.  1070)  will  necessitate a  shift  away  from  other  federal  priorities  

so  as  to  accommodate  the  workload  generated  by  Section  2.  See Palmatier  Decl.  ¶¶ 15-16;  

Ragsdale  Decl.  ¶  44.28  

In  assessing  the  scope  of  the  conflict  between  Section  2  and  federal  priorities,  

moreover,  the  Court  must  consider  the  impact  that  would  result  if  other  states  follow  suit  

with  similar  laws.  See,  e.g.,  North  Dakota  v.  United  States,  495  U.S.  423,  458  (1990)  

(Brennan,  J.,  concurring  in  the  judgment  in  part  and  dissenting  in  part)  (considering  that  the  

difficulties  presented  by  state  requirement  would  “increase  exponentially  if  additional  States  

adopt[ed]  equivalent  rules,”  and  noting  that  such  a  nation-wide  consideration  was  

“dispositive”  in  Public Utility Commission of the State of California v. United States,  355  

U.S.  534,  546  (1958)).  In  this  case,  this  aggregation  of  effects  is  not  purely  speculative:  

28  Additionally,  under  the  terms  of the  statute,  Arizona  will  not  release  those  arrested  
while  the  immigration  status  check is  ongoing.  Accordingly,  Arizona’s  new  law  places  DHS  
in  the  impossible  dilemma  of  choosing  between  prioritizing  Arizona’s  §  1373(c)  requests  
over  the  various  law  enforcement  requests  of  other  states  and  federal  entities  or  risking  that  
aliens  (and  even  U.S.  citizens)  in  Arizona  will  be  subjected  to  prolonged  detentions.  
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several  states  have  already begun  considering  similar  measures.  29  Enactments  by  additional  

states  of  Section  2-like  mandates  will  only  further  burden  DHS’s  ability  to  pursue  its  

immigration  policy  objectives  and  other  law  enforcement  objectives.  Palmatier  Decl.  ¶  20;  

Ragsdale  Decl.  ¶  44;  see also Geier v. Am. Honda Motor Co., Inc., 529 U.S. 861, 863 (2000)  

(granting  deference  to  expert  agency’s  views  on  conflict  between  state  law  and  statutory  

objectives);  Chae v. SLM Corp.,  593  F.3d  936,  948-49  (9th  Cir.  2010)  (similar).  

Accordingly,  as  informed  by  DHS’s  determination  that  S.B.  1070’s  mandatory  

verification  requirement  will  “reduc[e  DHS’s]  ability  to  provide  timely  responses  to  law  

enforcement  on  serious  criminal  aliens,”  thereby  potentially  allowing “very  serious  violators  

[to]  escape  scrutiny  and  be  released  before  the  LESC  can  respond  to  police  and  inform  them  

of  the  serious  nature  of  the  [unlawfully  present]  alien  they  have  encountered,”  (Palmatier  

Decl.  ¶  17),  this  Court  should  hold  that  Section  2  of  S.B.  1070  represents  an  impermissible  

burden  on  federal  resources.  

c.  Section 6 of S.B. 1070 Extend Arizona’s Warrantless Arrest  s  
Authority  to  Out-of-State  “Removable”  Offenses  and is  
Preempted Because it  Will  Lead to the  Harassment  of Aliens  

Section  6  is  similarly  preempted  under  the  principles  articulated  in  Hines,  because  

Section  6  will  also  lead  to  further  harassment  of  lawfully  present  aliens.  Section  6  expands  

the  circumstances  under  which  law  enforcement  officers  can  make  warrantless  arrests  by  

allowing  Arizona  peace  officers  to  arrest  anyone  whom  they  have  probable  cause  to  believe  

“has  committed  any  public  offense  that  makes  the  person  removable  from  the  United  States.”  

Arizona  law  defines  “public  offense”  to  mean  “conduct  for  which  a  sentence  to  a  term  of  

imprisonment  or  of  a  fine  is  provided  by  any  law  of  the  state  in  which  it  occurred.”  Ariz.  

Rev.  Stat.  §  13-105(26).  Because,  prior  to  the  enactment  of  Section  6,  Arizona  law  already  

allowed  for  warrantless  arrests  for  misdemeanors  and  felonies  committed  in  Arizona,  the  

29  See, e.g.,  Kirk Adams,  The Truth  Behind the Arizona Law,  Wash.  Post,  May  28,  
2010  (Bus.  Sec.)  (“[A]t  least  18  other  states  are  considering  adopting  similar  immigration  
laws.”);  Ginger  Rough,  Arizona  Immigration  Law:  Other  States  Mull  Over  Versions  of  
Migrant Law,  May  13,  2010,  available at  
http://www.azcentral.com/arizonarepublic/news/articles/2010/05/13/  
20100513arizona-immigration-law-followers.html.  
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effect  of Section  6  is  to  allow  warrantless  arrests  based  on  (i)  out-of-state  crimes  which  (ii)  

the  police  officer  determines  would  subject  the  alien  to  removal.  Notably,  warrantless  arrest  

authority  under  Section  6  does  not  depend  on  coordination  with  DHS  to  verify  removability.  

This  provision  is  preempted  because  it  will  result  in  the  arrest  and  harassment  of  

lawfully present  aliens.  Section 6  depends  on a threshold determination  of  whether a “public  

offense  makes  [a]  person  removable,” S.B.  1070 §  6,  a  determination  that  requires  expertise  

regarding  a  complex  corpus  of  immigration  law.  As  Justice  Alito  has  explained,  the  

removability  consequences  “for  a  particular  offense  .  .  .  [are]  often  quite  complex” in  that  

“determining  whether  a  particular  crime”  will  potentially  render  an  alien  removable  “is  not  

an  easy  task.”  See Padilla v. Kentucky,  130  S.  Ct.  1473,  1488  (2010)  (Alito,  J.,  concurring).  

For  this  reason,  the  federal  government  has  exclusive  authority  to  determine  whether  the  

commitment  of a  crime  by  a  lawfully  present  alien –  state  or  federal –  would  render  the  alien  

removable  from  the  United  States.  See 8  U.S.C.  §  1182(a)(2)  (setting  forth  certain  criminal  

convictions  as  grounds  for  inadmissibility);  8  U.S.C.  §  1227(a)(2)  (same  for  deportation).  

Nonetheless,  Arizona  now  demands  that  local  law  enforcement  officers  engage  in  this  

complicated  analysis  of  removability  by  folding  such  warrantless  arrest  authority  into  its  

scheme  of  “attrition  through  enforcement.”  But  this  is  an  analysis  which  Arizona’s  peace  

officers  are  e.  Almost  by  definition,  Section  6  is  triggered  only  by  ill  prepared  to  mak  non-

Arizona  crimes  (with  which  Arizona  police  are  ely  to  be  familiar),  and  will  demand  unlik  an  

instantaneous  judgment  on  the  highly  contextual  and  fact  specific  removability  calculus  – a  

matter  which  is  the  subject  of  intense  training  for  federal  officers  and  which  lies  squarely  

outside  of  Arizona  peace  officers’  general  expertise.30  Adding  to  the  complexity  of  this  

determination,  various  federal  officers  are  empowered  to  order  reprieves  from  the  

30  See Estrada  Decl.  ¶¶  8-9  (“[M]y  officers  are  not  experts  in  immigration  matters.  
.  .  .  I  am  concerned  that  the  state  training  will  not  equip  my  officers  with  the  necessary  
knowledge  and  expertise  that  would  allow  them  to  reasonably  suspect  when  someone  is  in  
the  country  unlawfully  or  has  committed  a  public  offense  that  makes  them  removable.”);  
Declaration  of  Roberto  Villaseñor,  Chief  of  Police,  Tucson  Police  Department  (attached  as  
Exhibit  9),  ¶  6  (“While  my  officers  are  comfortable  establishing  the  existence  or  
non-existence  of  reasonable  suspicion  as  to  criminal  conduct,  they  are  not  at  all  familiar  with  
reasonable  suspicion  as  to  immigration  status,  not  being  trained  in  Federal  immigration  
law.”);  Harris  Decl.  at  7.  
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immigration consequences of state crimes.  See, e.g., 8 U.S.C. §§ 1229b(a), 1253(a)(3).  For  

that reason  alone, not every  alien  who  has  committed  a “public  offense”  that might make him  

removable  will  actually  be  removed  from  the  United  States.  Arizona  police  officers  will  

undoubtedly  erroneously  arrest  many  aliens  who  could  not  legitimately  be  subject  to  removal  

–  whether  because  the  Arizona  police  mistakenly  identify  an  out-of-state  crime  as  a  removal  

predicate,  the  Arizona  police  wrongfully  assess  whether  an  out-of-state  crime  will  result  in  

a  conviction,  the  Arizona  police  wrongly  assess  the  removability  calculus,  or  the  particular  

immigration  consequence  of  the  alien’s  conduct  has  already  been  resolved  by  the  federal  

government.31  That  outcome  cannot  be  squared  with  the  Supreme  Court’s  concern  for  the  

imposition  of  distinct  and  extraordinary  state  burdens  on  aliens.  See  Hines,  312  U.S.  at  

65–66.  The  impropriety  of Arizona’s  action  is  underscored by  the  fact that Section  6 is  not  

“focuse[d]  directly  upon”  a  legitimate  state  criminal  law  function.  De Canas,  424  U.S.  at  

357.  The  statute’s  exclusive  concern  for  crimes  that  give  rise  to  removability  consequences  

belies a focus  on  the  conduct  of  aliens,  and  not  an  effort  “ tailored  to  combat” local problems.  

Id.  

2.  Section  3  of  S.B.  1070  –  Arizona’s  “Complete  or  Carry  an  Alien  
Registration  Document”  Provision –  by Fed  Is  Preempted  eral Law  

Arizona’s  new  alien  registration  requirement,  codified  in  Section  3  of  S.B.  1070,  is  

preempted  because  it  legislates  in  an  area  fully  occupied  by  Congress  and  conflicts  with  

federal  law  and  enforcement  priorities  in  that  field.  

a.  Section  3  Interferes  with  Comprehensive  Federal  Alien  
Registration  Law  

Through  the  federal  alien  registration  scheme,  Congress  has  created a  comprehensive  

system  for  monitoring  the  entry  and location  of  aliens  within  the  United  States.  Congress  has  

provided  very  specific  measures  ranging  from  which  aliens  must  register,  see 8  U.S.C.  

§§  1201,  1301,  when  they  must  register,  see 8  U.S.C.  §  1302,  the  content  of the  registration  

forms  and  what  special  circumstances  may  require  deviation,  8  U.S.C.  §  1303,  the  

31  The  risk of  harassment  is  not  limited  to  aliens  who  have  committed  out-of-state  
crimes.  Section  6  also  allows  for  arrest  for  Arizona  crimes.  
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confidential  nature  of  registration  information,  8  U.S.C.  §  1304,  the  circumstances  under  

which  an  already-registered  alien  must  report  his  change  of  address  to  the  government,  8  

U.S.C.  §  1305,  and  the  penalties  for  failing  to  register  or  failing  to  notify  the  government  of  

a  change  in  address,  8  U.S.C.  §  1306.  Registered  aliens  are  required  to  carry  their  

“certificate[s]  of  alien  registration”  or  “alien  registration  receipt  card[s],”  subject  to  

punishment  of  up  to  thirty  days  of  imprisonment  and  a  monetary  fine.  8  U.S.C.  §  1304(e);  

18  U.S.C.  §  3571.  Willful  failure  to  apply  for  registration  is  a  federal  misdemeanor,  

punishable  under  the  registration  statute  by  up  to  six  months  of  imprisonment  and a  monetary  

fine.  8  U.S.C.  §  1306(a);  18  U.S.C.  §  3571;  see also 8  C.F.R.  Part  264.  

This  registration  system  is a  quintessential  example  of a  pervasive  and  comprehensive  

scheme  of  federal  regulation  that  leaves  no  room  for  state  legislation.  Indeed,  in  Hines,  the  

Supreme  Court  recognized  that  federal  alien  registration  law  manifests  Congress’s  intent  to  

monitor  aliens  through  a  system  that  would  be  “uniform,”  “single,”  “integrated,”  and  “all-

embracing.”  Id.  at  74.  The  Court  considered  the  precursor  to  the  current  federal  alien  

registration  system,32  and  held  that  it  precluded  Pennsylvania  from  enforcing  its  own  alien  

registration  requirements,  because:  

[T]he  federal  government,  in  the  exercise  of  its  superior  authority  in  this  field,  has  
enacted  a  complete  scheme  of  regulation  and  has  therein  provided  a  standard  for  the  
registration  of  aliens,  [and]  states  cannot,  inconsistently  with  the  purpose  of  Congress,  
conflict  or  interfere  with,  curtail  or  complement,  the  federal  law,  or  enforce  additional  
or  auxiliary  regulations.  

Hines,  312  U.S.  at  66-67.  Put  simply,  Hines  held  that  Congress  intended  the  federal  

government  to  exercise  exclusive  control  over  all  issues  related  to  alien  registration.  

Arizona’s  new  alien  registration  provision  conflicts  with  the  federal  goal,  recognized  

in  Hines,  of  uniformity  and  singularity  in  registration  (a  field  which  so  closely  touches  on  

foreign  relations).  Section  3  removes  federal  control  of  prosecution  for  registration  

violations  by  creating  state-specific  crimes  based  on  federal  alien  registration  requirements.  

32  Hines  considered  the  alien  registration  requirements  imposed  by  the  Alien  
Registration  Act  of 1940,  54 Stat.  670.  Sections  1304  and 1306  were  adopted in  1953  as  part  
of  the  INA,  which  “incorporate[d]  in  substance  the  provisions  of  the  Alien  Registration  Act,  
1940,  relating  to  the  registration  of  aliens,”  and  added  additional  registration  requirements.  
H.R.  Rep.  82-1365,  2d  Session,  1952,  1952  U.S.C.C.A.N.  1653,  1723.  
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Arizona’s  criminal  sanctions  apply to  aliens  who  violate  either  8  U.S.C.  §  1304(e),  because  

they  failed  to  carry  their  registration  cards,  or  §  1306(a),  because  they  failed  to  register  with  

the  federal  government.  S.B.  1070  §  3.  But  Hines  held  that  states  were  precluded  from  

supplementing  the  federal  immigration  scheme,  even  if  such  regulations  appear  to  

complement  that  scheme.  See, e.g., Hines,  312  U.S.  at  66-67;  Garamendi,  539  U.S.  at  420  

n.11.  Having  piggybacked  on  the  requirements  of  federal  law,  Arizona  imposes  its  own  

corresponding  set  of  state  imprisonment  terms  and  fines  for  federal  registration  violations.  

S.B.  1070 § 3(H).  These  state  penalties  can  be  imposed  on  an  alien  regardless  of  whether  the  

alien  has  already  been  punished  by  the  federal  government  under  the  federal  alien  registration  

scheme,  and  they  therefore  allow  for  increased  and  varied  punishment  for  registration  

violations  that  happen  to  occur  in  Arizona.  Id.33  Arizona’s  creation  of  a  state-specific  

criminal  scheme  for  individuals  who  violate  the  federal  alien  registration  laws  directly  

contravenes  the  choices  made  by  Congress  in  providing  uniform  standards  under  federal  

control.  See Hines, 312 U.S.  at 74.  Arizona’s  auxiliary penalties  for  violations  of  the  federal  

alien  registration  laws  are  therefore  preempted.  

What  Arizona  has  done  is  no  different  from  what  the  Supreme  Court  prohibited  in  

Wisconsin  Department  of  Industry,  Labor  and  Human  Relations  v.  Gould,  Inc.,  475  U.S.  

282  (1986),  where  the  Supreme  Court  struck down  a  Wisconsin  law  that  prohibited  certain  

violators  of  the  National  Labor  Relations  Act (“NLRA”)  from  doing  business  with the  State.  

Id. at  283-84.  The  Court  held  that  where  states  had  no  independent  authority  to  “regulate  

activity  that  the  NLRA  protects,  prohibits,  or  arguably  protects  or  prohibits,”  so,  too,  are  

states  prohibited  from  “providing  their  own  regulatory  or  judicial  remedies  for  conduct  

prohibited  or  arguably  prohibited  by  the  Act.”  Id. at  286  (“The  rule  is  designed  to  prevent  

‘conflict  in  its  broadest  sense’  with  the  ‘complex  and  interrelated  federal  scheme  of  law,  

remedy,  and  administration,’  .  .  .  and  this  Court  has  recognized  that  ‘[c]onflict  in  technique  

33  Unlik S.B.  1070,  Congress  carefully  calibrated  and  imposed  different penalties  e  
for  each  specific  alien  registration  violation.  Compare 8  U.S.C.  §  1304,  with §  1306,  and  
with S.B.  1070  §  3(H).  

36  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0480





















































































              


            


             


            

                 


              

           


              


             


               


               


              


            


                 


               


             


     

         

        





              


            


               


           


                


          


            


             


           





               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  2:10-cv-01413-SRB  Document  6  eFiled  07/06/10  Pag 41  of 58  

can  be  fully  as  disruptive  to  the  system  Congress  erected  as  conflict  in  overt  policy.’”  

(emphasis  added)).  Undoubtedly,  under  Hines,  Arizona  is  barred  from  establishing  its  own  

registration  standards.  So,  just  as  in  Gould,  Section  3  “functions  unambiguously  as  a  

supplemental  sanction  for  [federal]  violations”  over  which  the  state  is  powerless  to  control.  

Id. at  288; see also Kobar, 378 F.  Supp.  2d  at  1174-75  (Bolton,  J.)  (finding  state  fraud  claims  

preempted  where  proving  a  violation  of  federal law  was  an  essential  element  of the  claim).  

Here,  if Arizona’s  supplemental  sanctions  were  deemed  valid,  aliens  in  Arizona  and  

any  other  state  that  imposed  similar  sanctions  would  be  penalized  in a  different  manner  than  

aliens  who  were  subjected  solely  to  the  federal  penal  system  –  causing  the  inconsistent  

treatment  of  aliens  across  the  United  States.  Such  a  result,  Hines  held,  would  violate  the  

congressional  demand  for  uniform  treatment  of  alien  registration.  See Hines, 312 U.S.  at 72;  

see also Nelson, 350 U.S.  at  505-06.  Moreover,  the  enforcement  of  obligations  arising from  

the  relationship  between  the  federal  government  and  persons  it  regulates  –  here,  aliens  

required  to  register  under  the  INA  –  is  for  the  federal  government  itself,  and  not  an  area  of  

traditional  state  regulation.  See Buckman,  531  U.S.  at  347; Nelson,  350 U.S.  at  515  (“Alien  

registration  is  not  directly  related  to  control  of  undesirable  conduct;  consequently  there  is  no  

imperative  problem  of  local  law  enforcement.”).  

b.  Section  3  is  Preempted Because  it  Seeks  to  Criminalize  
Unlawful  Presence  and Will  Result  in  the  Harassment  of  
Aliens  

Finally,  Section  3  of  S.B.  1070  is  preempted  because  it  is  a  thinly  veiled  and  

impermissible  attempt  to  criminalize  unlawful presence.  Section 3 is  termed a “registration”  

law,  but  on  its  face  seeks  to  criminalize  only  those  aliens  who  are  unlawfully  present,  by  

providing  an  exception  for  any  “person  who  maintains  authorization  from  the  federal  

government  to  remain  in  the  United  States.”  S.B.  1070  §  3(F).  The  existence  of  this  

exception  mak  s  federal  registration  es  clear  that,  although  Section  3  superficially  track  

provisions  (which  is  itself  impermissible,  as  described  above),  its  aim  is  to  criminalize  

unlawful  presence,  thus  affording  a  basis  for  stopping  and  inspecting  aliens  (Section  2)  and  

criminally  prosecuting  them.  The  legislators  who  enacted  S.B.  1070  have  routinely  
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confirmed  that  the  goal  of  the  statute  was  [e]  it  state  crime  to  be  in  this  country  to  “mak  a  

illegally.”34  

Whatever  powers  a  state  may  have  to  enact  laws  that  incidentally  or  indirectly  touch  

on  aliens,  a  state  may  not  criminalize  unlawful  presence  –  an  immigration  status  created  by  

the  federal  scheme  and  of  purely  federal  concern.  See  De  Canas,  424  U.S.  at  356–57.  

Further,  this  focus  on  criminalizing  unlawful  presence  is  at  odds  with  the  policy  objectives  

underlying  the  federal  scheme,  in  which  Congress  has  repeatedly  considered  and  rejected  

attempts  to  criminalize  unlawful  presence.  See S.  2454,  109th  Cong.  §§  206,  275  (2006);  

H.R.  4437,  109th  Cong.  §  203  (2005);  see  also  Steinberg  Decl.  ¶  34  (“United  States  

immigration  law  –  and  our  uniform  foreign  policy  regarding  treatment  of  foreign  nationals  

–  has  been  that  the  mere  unlawful  presence  of  a  foreign  national,  without  more,  ordinarily  

will  not  lead  to  that  foreign  national’s  criminal  arrest  or  incarceration.  .  .  .  This  is  a  policy  

that  is  understood  internationally  and  one  which  is  both  important  to  and  supported  by  

foreign  governments.”).  

Moreover,  in  pursuing  this  improper  goal,  the  scheme  imposed  by  Arizona  is  

inconsistent  with federal  immigration  laws  and  would  result  in  the  harassment  of  aliens  who  

are  lawfully  present  or  whose  presence  is  known  and  accepted  by  the  federal  government.  

As  noted  above,  in  many  cases,  aliens  who  are  lawfully  in  the  United  States  or  seeking  lawful  

status  will  not  be  provided  documentation  that  satisfies  federal  regulations  governing  

34  Kirk Adams,  The Truth Behind the Arizona Law,  Wash.  Post,  May 28,  2010 (Bus.  
Sec.)  (editorial  from  speaker  of  the  Arizona  House  of  Representatives).  Section  3’s  
legislative  history  also  confirms  that  the  statute  was  crafted  specifically  out  of  concern  for  
unlawfully  present  aliens.  The  section  criminalizing  violations  of  federal  registration  law  
was  originally  referred  to  as a  “Trespassing”  provision.  Although Arizona  has  since  changed  
the  title  for  this  statutory  section,  the  labeling  was  not  accompanied  by  any  change  to  the  
substance  of  the  provision  that  might  suggest  a  changed  intent  for  the  statute.  In  fact,  the  
sponsors  of  S.B.  1070  continued  to  refer  to  Section  3  as  the  “trespassing”  provision  even  
after  amending  the  section’s  heading.  See Minutes  of  Meeting  of  Committee  on  Military  
Affairs  and  Public  Safety,  Consideration  of S.B.  1070,  March  31,  2010,  at 2  (referring  to  the  
registration  requirements  as  constituting a “trespassing”  provision).  And  one  sponsor  of S.B.  
1070,  Arizona  Senator  Russell  Pearce,  made  clear  that  the  changed  label  simply  represented  
a “change  [to]  the  title  to  reflect  a  federal  issue”  and  that,  notwithstanding  the  changed  label,  
the  purpose  of  this  section  was  to  “say[] that  if  you’re  in  Arizona  .  .  .  in  violation  of  federal  
law,  that  you  can  be  arrested  under  state  law.”  See  Recording  of  Meeting  of  House  
Committee  on  Military  Affairs  and  Public  Safety,  March  31,  2010,  18:15–18:39,  available  
at http://azleg.granicus.com/MediaPlayer.php?view_id=13&clip_id=7286.  

38  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0482





















































































            


                   


               


             


            


             


             


                


          

        


           


             


           


              


 


          


            


             


                


              


                  


              

            

             

             


           

       

            
            


          

             


               

   





               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  2:10-cv-01413-SRB  Document  6  eFiled  07/06/10  Pag 43  of 58  

registration,  and  the  federal  government  properly  takes  that  fact  into  account  in  its  

enforcement  of  the  registration  statute.  See Aytes  Decl. ¶ ¶  2,  5,  13,  17,  19.35  Section  3 thus  

conflicts  with  and  otherwise  stands  as  an  obstacle  to  the  provisions  of federal  law  and  policy  

allowing  for  certain  types  of  humanitarian  relief.  For  these  reasons,  Arizona’s  attempt  to  

utilize  the  federal  registration  scheme  to  incarcerate  those  who  are  unlawfully  present  will  

necessarily  result  in  the  broad  harassment  and  detention  of  many  aliens  who  have  a  

legitimate  immigration  claim  and  whom  the  United  States  would  not  punish, see Aytes  Decl.  

¶¶  2,  7,  12;  Ragsdale  Decl.  ¶¶  46,  47,  49.  Section  3  is  therefore  independently  preempted.  

3.  Section 4 of S.B.  1070 Amend Arizona’s  Alien Smuggling Statute,  s  
Which is  Preempted Because  it  Conflicts  with Federal Law  

Although  ostensibly  crafted  to  resemble  the  federal  smuggling  statute,  Section  4  of  

S.B.  1070  and  the  provisions  of  Arizona  law  it  amends  conflict  with  Congress’s  scheme  

concerning  smuggling  and  regulation  of  the  unlawful  presence  of  aliens.  Arizona’s  

smuggling  laws  will  also  result  in  the  harassment  of  lawfully  present  aliens.36  They  are  

therefore  preempted.  

The  INA  embodies  Congress’s  considered judgment  as  to  the  appropriate  punishments  

for  the  commercial  facilitation  of  unlawful  immigration.  In  particular,  the  federal  alien  

smuggling  provisions  of  the  INA  criminalize  knowing  attempts  to  bring  an  alien  into  the  

United  States  “at  a  place  other  than  a  designated  port  of  entry  or  place  other  than  as  

designated  by  [DHS]”  and  also  penalizes  a  person  who,  in  “knowing or in reckless disregard  

of  the  fact  that  an  alien  has  come  to,  entered,  or  remains  in  the  United  States  in  violation  of  

35  For  example,  those  aliens  who  are  lawfully  visiting  the  United  States  from  
countries  participating  in  the  Visa  Waiver  Program  will  not  have  evidence  of  registration.  
Aytes  Decl.  ¶  21.  Similarly,  aliens  who  are  seeking  humanitarian  relief  by  submitting  
applications  for  asylum,  temporary  protected  status,  or  other  forms  of  relief  based  on  victim  
status,  will  not  have  completed  or  received  a  document  evidencing  “registration,”  despite  
having  a  legitimate  claim  and  application  in  process.  

36  Although  several Arizona  decisions  have  analyzed preemption  challenges  to  the  
smuggling  provision,  none  have  addressed  the  specific  issues  addressed  herein.  See We  
Are America/Somos America, Coalition of Arizona v. Maricopa County Board of  
Supervisors,  594  F.  Supp.  2d  1104  (D.  Ariz.  2009)  (appeal  pending);  Arizona v. Flores,  
188  P.3d  706  (Ariz.  App.  Div.  1  2008);  State v. Barragan Sierra,  196  P.3d  879  (Ariz.  
App.  Div.  1  2008).  
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law,”  attempts  to “transport  or  move  such  alien  within”  the  United  States  “in furtherance of  

such  violation  of  law.”  8  U.S.C.  §  1324(a)  (emphasis  added).  Thus,  in  enacting  this  

provision,  Congress  decided  that  “smuggling”  occurs  only  when  transportation  furthers an  

alien’s  illegal  entry  or  unlawful  presence  in  the  country.  See United States v. Rodriguez,  587  

F.3d  573,  584  (2d  Cir.  2009);  United States v. Angwin,  271  F.3d  786,  805  (9th  Cir.  2001);  

see also United States v. Barajas-Chavez, 162 F.3d 1285,  1288 (10th Cir.  1999).  In  addition,  

the  federal  smuggling  scheme  allows  for  prosecution  of  the  transportation  provider,  and not  

of  the  unlawfully  present  alien.  See United States v. Hernandez-Rodriguez,  975  F.2d  622,  

626  (9th  Cir.  1992).  

Arizona’s  smuggling  provision  differs  from  and  conflicts  with  the  federal  smuggling  

statute  in  several  critical  respects.  First,  Arizona’s  smuggling  provision  is  not  related  to  

transportation  that  is  provided  “in  furtherance”  of  unlawful  immigration,  as  in  the  federal  

alien  smuggling  statute.  Indeed,  a  state  prosecution  under  this  provision  would  not  require  

that  the  state  even  prove,  as  an  element  of  the  crime,  that  the  travel  was  “in  furtherance”  of  

an  immigration  violation.  Instead,  Arizona  law  criminalizes  the  provision  of any commercial  

transportation  services  –  including  taxis  and  buses  –  to  an  unlawfully  present  alien  so  long  

as  some  objective  basis  should  trigger  the  driver’s  suspicion  that  the  passenger  is  unlawfully  

present.  See Az.  Rev.  Stat.  §  13-2319(A);  see Flores,  218  Ariz.  at  412.  Second,  Arizona’s  

smuggling  laws,  coupled  with  Arizona’s  conspiracy  statute,  diverges  from  federal  smuggling  

law  by  imposing  criminal  sanctions  on  the  alien  “smugglee”  himself.  See Barragan Sierra,  

196  P.3d  at  888.  Third,  Arizona’s  smuggling  provision  is  not  targeted  at  smuggling  across  

the  United  States’  international  borders  or  at  facilitation  of  an  immigration  crime,  thus  

widening  the  reach  of  the  state  law  smuggling  crime.  

In  addition  to  significantly  expanding  the  scope  of  criminality  far  beyond  the  careful  

balance  that  Congress  struck in  the  INA,  these  variances  from  federal  law  operate  both  

separately  and in  tandem  to  establish  an  anti-smuggling  scheme  that  allows  Arizona  to  punish  

mere  unlawful  presence  in  the  country  by  criminalizing  the  use  of  paid  transportation  

services.  This  conflicts  with  federal  law.  As  evidenced  by  the  fact  that  the  Arizona  laws  
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allow  for  the  punishment  of  “self  smuggling”  and  broadly  target  the  use  of  commercial  

transportation,  the  real  purpose  and  effect  of  Arizona  law  is  to  criminally  punish  unlawful  

presence.  See De Canas, 424 U.S.  at 356–57;  see Oxygenated Fuels Ass’n v. Davis, 331  F.3d  

665,  672  (9th  Cir.  2003) (“In  analyzing  conflict  preemption,  however,  we  examine  not  only  

the  purpose  of  [a  state  law];  we  also  examine  its  effects.  Whatever  the  purpose  .  .  .  of  the  

state  law,  preemption  analysis  cannot  ignore  the  effect  of  the  challenged  state  action  on  the  

pre-empted  field.”);  see  also  Anderson  v.  Mullaney,  191  F.2d  123,  127  (9th  Cir.  1951)  

(preemption  concerns  judged  by  effect  of  state  law  in  addition  to  claimed  intent  of  state  law).  

But  Congress,  which  controls  the  sanctions  available  for  unlawful  presence,  chose  not  to  

subject  an  unlawfully  present  alien  to  incarceration  for  merely  using  commercial  

transportation  where  such  use  has  no  bearing  on  the  alien’s  unlawful  presence.  See  De  

Canas,  424  U.S.  at  355-56.  Arizona’s  criminalization  of  unlawful  presence  coupled  with  

the  natural  byproducts  of  unlawful  presence  –  e.g.,  use  of  commercial  transportation  and  

“self-smuggling”  –  is  directly  at  odds  with  Congress’s  calibrated  scheme  of  sanctions.  

The  Supreme  Court  has  repeatedly  held  that  state  action  is  preempted  if  it  seek to  s  

impose  additional  burdens  on  aliens  beyond  those  authorized  by  Congress.  See, e.g.,  Chy  

Lung,  92 U.S.  at 281  (statute  regulating  arrival  of  passengers  from  foreign  port); Henderson  

v.  Mayor  of  the  City  of  N.Y.,  92  U.S.  259  (1875)  (same);  cf.  D Canas,  424  U.S.  at  357  e  

(distinguishing  state  law  as  non-preempted  where  it  is  “focus[ed]”  and  “tailored”  on  local  

problem).  Arizona’s  smuggling  laws  conflict  with  Congress’s  manifest  intent  to  deter  and  

penalize  unlawful immigration  through  a very  specific  set  of  mechanisms.  See Crosby, 530  

U.S.  at 380 (internal  citations  omitted);  cf. Wells Fargo Bank N.A. v. Boutris, 419 F.3d 949,  

966  (9th  Cir.  2005)  (“Where  such  a  decision  not  to  regulate  represents  .  .  .  a  considered  

determination  that  no  regulation  is  appropriate,  that  choice  preempts  contrary  state  law  

imposing  governing  standards.”  (internal  quotation  mark omitted)).  s  

If  that  were  not  enough,  Arizona’s  smuggling  statute  will  also  result  in  the  harassment  

of  lawful  alien  residents,  conflicting  with  the  federal  immigration  laws’  careful  balance  of  

enforcement  and  civil  liberties  articulated  by  the  Court  in  Hines.  By  criminalizing  the  
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provision  of  transportation  services  based  on  immigration  status  (as  opposed to  conduct),  and  

by  subjecting  transportation  providers  to  the  statute’s  criminal penalties  upon  a showing  of  

simple  negligence,37  Arizona’s  smuggling  provisions  will  necessarily  result  in  special  and  

unique  burdens  on  and discrimination  against  lawful  aliens.  Because,  under  Arizona  law,  a  

transportation  provider  can  be  charged  with  a  felony  for  the  merely  negligent  transportation  

of  unlawfully  present  aliens  (i.e.,  for  providing  transportation  to  an  alien  who  one  might  

objectively  believe  to  be  unlawfully  present),  risk-averse  transportation  providers  will  

inevitably  (i)  reject  business  from  lawfully  present  aliens  so  as  to  protect  themselves  against  

a  charge  that  they  “should  have  known”  that  a  passenger  was  an  unlawfully  present  alien,  or  

(ii)  demand  that  lawfully  present  aliens  provide  documentation  to  prove  their  immigration  

status  prior  to  using  paid  transportation  services.  The  smuggling  provision  thus  subjects  

lawfully  present  aliens  to  specialized  burdens  of  the  type  rejected  in  Hines.  312  U.S.  at  

73–74.  

4.  Section 5 of S.B. 1070 – Arizona’s New Criminal Sanction Against  
Unauthorized Aliens Who Solicit or  Perform  Work  – is  Preempted  
by  the  Federal  Employer  Sanctions  Scheme  

Section  5  of  S.B.  1070,  which  establishes  criminal  penalties  for  unlawfully  present  

aliens  who  solicit  or  perform  work in  Arizona,  is  preempted  by  Congress’s  comprehensive  

scheme,  set  forth  in  the  Immigration  Reform  and  Control  Act  of  1986  (“IRCA”),  for  

regulating  the  employment  of  aliens.  

IRCA  reflects  Congress’s  deliberate  choice  not  to  criminally  penalize  unlawfully  

present  aliens  for  performing  work,  much  less  for  attempting  to  perform  it.38  IRCA’s  

37  Whereas  Congress  has  opted  to  only  criminalize  intentional  smuggling,  Arizona’s  
statute  is  triggered  by  the  transportation  provider’s  simple  negligence  in  evaluating  
immigration  status.  Compare 8  U.S.C.  §  1324(a)(1)(A)  (federal  alien  smuggling  statute  is  
only  implicated  where  transportation  provider  “know[s]  or  .  .  .  reckless[ly]  disregard[s]  the  
fact  that  an  alien”  has  unlawfully  entered  the  United  States),  with  Az.  Rev.  Stat.  §  13-
2319(E)(3) (state  smuggling  statute  is  triggered  wherever  transportation  provider  “k  a  nows  
or has reason to know”  that  the  persons  transported  have  unlawfully  entered  or  remained  in  
the  United  States  (emphasis  added)); see also generally United States v. Townsend,  924  F.2d  
1385,  1391  n.2  (7th  Cir.  1991)  (“[U]sually  in  the  law  to  say  that  someone  has  ‘reason  to  
k  means  nowing  it.”  (emphasis  added)).  now’  something  that  he  would  be  negligent in  not  k  

38  See Puerto Rico D  v.  485  U.S.  495,  ept. of Consumer Affairs  Isla Petroleum Corp.,  

(continued...)  
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“comprehensive  scheme”  places  a  primary  emphasis  on  employer  sanctions.  See Hoffman  

Plastic Compounds v. NLRB,  535  U.S.  137,  147  (2002);  Lozano, 496  F.  Supp.  2d  at  477,  

524-25.  IRCA provides  robust  penalties  for  employers  of  unlawfully present  aliens,  and  no  

criminal  penalties  for  unlawfully  present  aliens  who  simply  perform  or  solicit  employment.  

See  8  U.S.C.  §  1324a,  et  seq.  Among  its  many  provisions  targeting  employers,  IRCA  

punishes  employers  for  knowingly  hiring  unauthorized  workers, 8 U.S.C. §  1324a(a)(1)(A);  

prohibits  employers  from  recruiting  or  referring  for  a  fee  such  workers,  id.;  prohibits  

continuing  employment  by  employers  of  unauthorized  workers, id. §  1324a(a)(2);  sanctions  

employers  who  use  or  subcontracts  to  hire  unauthorized  work  contracts  ers, id. §  1324a(a)(4);  

and  requires  employers  to  comply  with  a  new  “employment  verification  system,”  id.  

§  1324a(b).  IRCA  also  created  a  detailed  compliance  scheme  to  enforce  an  employer’s  

obligations  under  the  new  law,  with  various  monetary  penalties  for  initial  violations,  larger  

monetary  penalties  for  subsequent  violations,  as  well  as  the  prospect  of  injunctive  sanctions.  

See  id.  §  1324a(e)(4);  8  C.F.R.  §  274a.10.  While  IRCA’s  primary  focus  is  on  employer  

sanctions,  Congress  has  demonstrated  what  sanctions  would  be  appropriate  for  employees,  

by  providing  very  targeted  sanctions  against  certain  conduct  of  unauthorized  aliens,  such  as  

the  presentation  of  fraudulent  documents  to  demonstrate  work eligibility.  See 8  U.S.C.  

§  1324c.  

But  beyond  these  penalties  link  mere  ed  to  specific  acts,  IRCA  does  not  criminalize  the  

performance  or  solicitation  of  work by  an  unlawfully  present  alien.  Congress’s  focus  on  

employers  was  intentional,  and  reflected  its  belief  that  sanctions  on  employees  were  

38  (...continued)  
503  (1988)  (“Where  a  comprehensive  federal  scheme  intentionally  leaves  a  portion  of  the  
regulated  field  without  controls,  then  the  pre-emptive  inference  can  be  drawn  –  not  from  
federal  inaction  alone,  but  from  inaction  joined  with  action.”);  Adkins v. Mireles,  526  F.3d  
531,  539  (9th  Cir.  2008)  (“State  law  may  constitute  an  impermissible  obstacle  to  the  
accomplishment  of  purposes  of  Congress  by  regulating  conduct  that  federal  law  has  chosen  
to  leave  unregulated.”  (internal  quotation  marks  omitted)); accord Transcontinental Gas Pipe  
Line  Corp. v. State  Oil & Gas Bd. of Miss.,  474  U.S.  409,  422  (1986)  (“To  the  extent  that  
Congress  denied  FERC  the  power  to  regulate  affirmatively  particular  aspects  of  the  first  sale  
of  gas,  it  did  so  because  it  wanted  to  leave  determination  of  supply  and  first-sale  price  to  the  
market.  A  federal  decision  to  forgo  regulation  in  a  given  area  may  imply  an  authoritative  
federal  determination  that  the  area  is  best  left  unregulated,  and  in  that  event  would  have  as  
much  preemptive  force  as  a  decision  to  regulate.”  (internal  quotation  marks  omitted)).  
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inappropriate.  As  the  Ninth  Circuit  has  explained,  although  Congress  “discussed  the  merits  

of  fining,  detaining  or  adopting  criminal  sanctions  against  the employee,  it  ultimately  rejected  

all  such  proposals.  .  .  .  Instead,  it  deliberately  adopted  sanctions  with  respect  to  the employer  

only.”  See  Nat’l Ctr. for Immigrants’ Rights v. INS,  913  F.2d  1350,  1368  (9th  Cir.  1990)  

(rev’d  on  other  grounds,  502  U.S.  183  (1991))  (emphasis  in  original).  IRCA  therefore  

embodied  a  “congressional  policy  choice  [that  was]  clearly  elaborated”  in  favor  of  sanctions  

only  for  the  employer.  Id. at  1370.  IRCA’s  legislative  history  further  confirms  that  Congress  

affirmatively  rejected  criminal  penalties  for  the  unlawfully  present  employee  for  important  

policy  reasons.  Congress’s  concern  about  the  humanitarian  consequences  of  criminally  

punishing  employees  prompted  it  to  exclusively  enact  punishments  for  the  employer  and  

reject  such  punishments  for  the  employee.39  

By  attempting  to  override  Congress’s  conscious  choice  not  to  criminally  punish  

unlawful  aliens  for  soliciting  or  performing  work,  Arizona  has  created  a  clear  conflict  with  

federal  law.  See Crosby,  530  U.S.  at  380; Puerto Rico D  485  U.S.  ept. of Consumer Affairs,  

at  503.  But  the  Supremacy  Clause  does  not  permit  Arizona  to  second-guess  Congress’s  

decision  not  to  impose  sanctions  on  employees.  See, e.g., Thunder Craft Boats, Inc., 489  

U.S.  at  152;  Felder,  487  U.S.  at  143.  

5.  Section  5  of  S.B.  1070  –  Arizona’s  Transporting,  Harboring,  or  
Concealing  Provision  –  Violates  Preemption  and Dormant  
Commerce  Clause  Principles  

The  second  provision  of  Section  5  of  S.B.  1070  mak  it  illegal  for  person,  who  is  es  a  

in  violation  of  a  criminal  offense,  to  (1)  transport  an  alien  in  Arizona  in  furtherance  of  the  

unlawful  presence  of  the  alien  in  the  United  States;  (2)  conceal,  harbor,  or  shield  an  alien  

from  detection  in  any  place  in  the  state;  and  (3)  encourage  or  induce  an  alien  to  come  to  or  

39  See H.R.  Rep.  No.  99-682(I)  at  46  (“Now,  as  in  the  past,  the  Committee  remains  
convinced  that  legislation  containing  employer  sanctions  is  the  most  humane,  credible  and  
effective  way  to  respond  to  the  large-scale  influx  of  undocumented  aliens.”);  see also Nat’l  
Ctr. for Immigrants’ Rights,  913 F.2d  at  1366,  1369 (“The  emphasis  on  employer  sanctions  
in  IRCA  militates  against  reading  in  the  authority  to  detain  individuals  to  prevent  them  from  
working.”);  Ragsdale  Decl.  ¶  21.  And  Congress’s  intent  not  to  punish  unauthorized  aliens  
for  seeking  employment  was  further  evidenced  through  the  simultaneous  passage  of  other  
sections  of  IRCA,  which  coupled  new  employer  sanctions  with  the  adjustment  of  status  for  
certain  alien  work  present  in  the  United  States.  See 8  U.S.C.  §§  1160,  1255a.  ers  
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reside  in  this  state  if  the  person  knows  that  such  coming to,  entering  or  residing in  this  state  

is  or  will  be  in  violation  of  law.  S.B.  1070  §  5(A)  (§  13-2929).  This  provision  represents  

an  invalid  incursion  on  federal  authority  for  two  reasons.  

First,  to  the  extent  that  Section  5  is  not  a  restriction  of  interstate  movement,  it  is  

necessarily  a  restriction  on  unlawful  entry  into  the  United  States.  As  a  border  state,  

Arizona’s  boundaries  are  in  part  the  boundaries  of  the  United  States.  Section  5  represents  

an  attempt to  regulate  entry into  the  nation – a  definitively  federal  area  of  concern  in  which  

state  regulations  are  e  424 U.S.  at  355  (a  state  barred by the U.S.  Constitution.  See D Canas,  

may  not  attempt  to  regulate  “who  should  or  should  not  be  admitted  into  the  country,  and  the  

conditions  under  which  a legal  entrant  may  remain”).  The  degree  of Arizona’s  intrusion  into  

the  uniquely  federal  area  of  unlawful  entry  is  further  underscored  by  the  fact  that  Arizona  

construes  such  prohibitions  on  immigration  conduct  to  apply  to  the  alien  himself.  See, e.g.,  

Barragan-Sierra,  196  P.3d  at  888.  

Second,  this  provision  offends  the  Dormant  Commerce  Clause  by  restricting  the  

interstate  movement  of  aliens.  Article  I,  Section  8  of  the  Constitution  grants  Congress  the  

right  to  regulate  commerce  between  the  states  –  a  positive  grant  of  power  that  forbids  state  

regulations  that  intentionally interfere  with interstate  commerce.  The  “Dormant  Commerce  

Clause”  forbids  certain  state  regulations  attempting  to  discourage  or  otherwise  restrict  the  

movement  of  people  between  states.  See  Edwards  v.  California,  314  U.S.  160,  172-73  

(1941).  Edwards involved a  challenge  to a  depression-era  California  statute  prohibiting “the  

‘bringing’  or  transportation  of  indigent  persons  into  California.”  Id. at  173.  The  Supreme  

Court  invalidated  the  statute  under  the  Dormant  Commerce  Clause,  which  “prohibit[s]  

attempts  on  the  part  of  any  single  State  to  isolate  itself  from  difficulties  common  to  all  of  

them  by  restraining  the  transportation  of  persons  and  property  across  its  borders.”  Id.;  see  

also  Camps  Newfound/Owatonna  v.  Town  of  Harrison,  520  U.S.  564,  584  (1997)  

(reaffirming  that  the  Dormant  Commerce  Clause  prohibits  certain  limitations  on  the  interstate  

transportation  of  persons); Anderson v. Mullaney,  191  F.2d  123,  127  (9th Cir.  1951)  (holding  

that  Alaska  violated  the  Dormant  Commerce  Clause  in  enacting  a  scheme  of  regulations  that  
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discouraged  the  movement  of  out-of-state  fishermen  into  Alaska).  

Arizona’s  prohibition  on  encouraging  movement  into  the  state  similarly  violates  the  

Dormant  Commerce  Clause.  The  prohibition  on “encourag[ing]  an  alien  to  come  to  or  reside  

in”  Arizona  aims  to  restrict  the  movement  of  unlawfully  present  aliens  from  other  states  into  

Arizona.  Although  the  statute  claims  only  to  apply  where  an  alien’s “entering  or  residing in  

[Arizona]  is  or  will  be  in  violation  of  law,” S.B.  1070 §  5(A),  unlawfully  present  aliens  who  

are  subject  to  Section  3 of S.B.  1070  will  usually  meet this  condition.  Even  though  Arizona’s  

statute  is  phrased  in  similar  terms  as  the  federal  alien  smuggling  statute,  the  latter  deals  with  

actual immigration –  the  movement  across  an  international  border –  whereas  the  former  also  

regulates  movements  within  the  United  States.  This  restriction  on  movement  within  the  

states  is  prohibited  by  the  Dormant  Commerce  Clause.40  

II.  THE UNITED STATES WILL SUFFER IRREPARABLE HARM ABSENT A  
PRELIMINARY INJUNCTION  

Upon  demonstrating  a  likelihood  of  success  on  the  merits,  a  plaintiff  must  also  

establish  that,  absent  the  preliminary  injunction,  there  is  a  likelihood  that  the  defendant’s  

conduct  will  cause  irreparable  harm.  See Winter,  129  S.  Ct.  at  375.  Preliminary  injunctive  

relief  is  necessary  here  because  S.B.  1070  is  causing  irreparable  harm  to  the  United  States,  

and  this  harm  will  only  be  magnified  if  the  law  goes  into  effect.41  If  not  enjoined,  S.B.  1070  

will  continue  to  cause  irreparable  harm  to  the  United  States  in  at  least  three  significant  ways.  

First,  S.B.  1070  irreparably  undermines  the  federal  government’s  control  over  the  

40  Additionally,  Section  5 of S.B.  1070 directly  conflicts  with  a section  of  the  federal  
alien  smuggling  statute  (8  U.S.C.  §  1324(a)(1)(C)),  which  provides  a  distinct  carve-out  for  
certain  religious  organizations  which  would  now  be  punishable  under  Arizona  law.  Certain  
religious  organizations  that  meet  the  requirements  of  §  1324(a)(1)(C)  and  which  conceal,  
harbor,  or  shield  an  alien  whom  they  know  to  have  illegally  entered  or  remained  in  the  
United  States,  would  be  in  violation  of  Section  5  of  the  Arizona  law,  despite  an  express  
command  from  Congress  that  such  behavior  not  be  subject  to  criminal  sanctions.  

41  The  Ninth  Circuit  has  traditionally  used  a  “sliding  scale”  approach  to  the  
irreparable  harm  standard,  pursuant  to  which  the  burden  for  demonstrating  irreparable  harm  
decreases  as  the  likelihood  of  success  on  the  merits  increases.  See  Stormans,  526  F.3d  at  
412.  The  Supreme  Court  has  recently  held  that  this  approach  may  not  allow  preliminary  
relief  upon  a  showing  of  only  a  “possibility”  of  irreparable  harm.  Winter,  129  S.Ct.  at  
375–76.  However,  regardless  of  whether  a “sliding  scale”  is  employed here,  injunctive  relief  
is  appropriate  because,  as  discussed  below,  the  United  States  will  suffer  irreparable  harm  
absent  an  injunction.  
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regulation  of  immigration  and  immigration  policy  and  thereby  interferes  with  the  federal  

government’s  ability to  achieve  the  purposes  and  objectives  of  federal  law  and to  pursue  its  

chosen  enforcement  priorities.  If  S.B.  1070  is  permitted  to  become  effective  on  July  29,  

2010,  the  federal  government’s  chosen  policy  balance  with  respect  to  immigration  

enforcement  will  be  altered  and,  during  the  pendency  of  this  action,  the  federal  government’s  

ability  to  balance  the  various  interests  that  animate  the  federal  immigration  laws  will  be  

seriously  damaged.  Among  other  things,  as  discussed  above,  S.B.  1070  seeks  to  override,  

and  would  impair  the  ability  of  DHS  to  execute,  the  federal  enforcement  priority  to  locate,  

detain,  prosecute  and  remove  violent  criminal  aliens  who  pose  significant  risks  to  the  safety  

and  security  of  our  Nation’s  citizens.  This  assault  on  federal  priorities  is  not  speculative;  it  

is  the  avowed  purpose  of  S.B.  1070.  See S.B.  1070  §  1.  By  violating  the  Constitution’s  

structural  reservation  of  authority  to  the  federal  government  to  set  immigration  policy,  S.B.  

1070  effects  ongoing irreparable  harm  to  the  constitutional  order.  Indeed,  the  Supreme  Court  

has  suggested  that  irreparable  harm  inherently  results  from  the  enforcement  of  a  preempted  

state  law.  See New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S.  350,  366-

67  (1989)  (suggesting  that “irreparable  injury  may  possibly  be  established  .  .  .  by  a  showing  

that  the  challenged  state  statute  is  flagrantly  and  patently  violative  .  .  .  .  of  the  express  

constitutional  prescription  of  the  Supremacy  Clause”).  

Second,  the  enforcement  of  S.B.  1070  will  inflict  irreparable  injury  on  the  United  

States’  ability  to  manage  foreign  policy.  The  mere  existence  of Arizona’s “attrition  through  

enforcement”  policy  –  with  its  concomitant  promise  of  the  sweeping  criminalization  of  

immigrant  populations  –  has  already  had  negative  effects  on  U.S.  foreign  policy  interests,  

and  these  consequences  will  intensify  if  S.B.  1070  is  permitted  to  operate.  See Steinberg  

Decl.  ¶  34-44.  Harm  to  the  federal  government’s  ability  to  address  issues  of  concern  to  the  

United  States  and  its  citizens  in  foreign  affairs  –  such  as  immigration,  national  security,  and  

economic  policy  –  cannot  be  undone  by  court  order.  

Foreign  leaders  from  around  the  Western  Hemisphere  and  elsewhere,  including  the  

government  of  Mexico,  have  criticized S.B.  1070,  and that has  undermined  the  United  States’  
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ability  to  pursue  various  diplomatic  objectives.  See  Steinberg  Decl.  ¶¶  34-40.  In  one  

instance,  because  of  the  passage  of S.B.  1070,  Mexico  postponed  consideration  of a  bilateral  

agreement  with  the  United  States  for  coordinating  responses  to  natural  disasters  and  

accidents.  See  id.  ¶  43.  In  another  case,  at  least  five  of  six  Mexican  governors  have  

announced  their  refusal  to  participate  in  the  U.S.-Mexico  Border  Governors’  conference,  

wherein  significant  cross-border  issues  would  have  been  discussed.  See  id.  ¶  42.  And  

Mexico  has  further  limited  its  participation  in  the  Merida  initiative,  a  partnership  aimed  at  

confronting  violent  transnational gangs.  See Silver  Decl.  ¶ 7.  Mexican  President  Calderón  

has  publicly  stated  that  he  views  S.B.  1070  as  undermining  Mexican  popular  goodwill  toward  

the  United  States,  and  complicating  his  country’s  ability  to  remain  focused  on  a  positive  

bilateral  agenda  of  critical  importance  to  U.S.  national  interests.  See,  e.g.,  Travel  Alert,  

Secretaría  de  Relaciones  Exteriores,  Mexico,  Apr.  27,  2010;  Mexican  President  Calderón’s  

Address  to  Joint  Meeting  of  Congress,  May  20,  2010.42  Such  reactions  are  the  predictable  

result  of  a  state  immigration  policy  whose  exclusive  aim  is  “attrition”  of  foreign  nationals  

in  Arizona  through  a  policy  of  maximum  “enforcement”  of  particular  criminal  sanctions  –  

a  policy  given  teeth  by a  mandatory,  discretion-less  verification  scheme  that  enforces a  series  

of  interlocking  and  virtually  automatic  criminal  penalties.  Steinberg  Decl.  ¶  22  (“The  

exercise  of  immigration  functions  can  ly  provok a  or  quick  e  significant  bilateral  multilateral  

problem  that  harms  U.S.  interests  if  handled  without  appropriate  consideration  of  relevant  

foreign  policy  impacts.”),  ¶¶  20,  32  (“[D]omestic  processes  for  arrest,  detention,  and  removal  

.  .  .  are  of  great  interest  to  foreign  governments,”  and  as  a  “matter  of  international  law  and  

practice,  the  federal  government  is  held  accountable  .  .  .  for  the  actions  of  state  and  local  

authorities  regarding  our  treatment  of  foreign  nationals.”).  These  foreign  policy  

consequences,  which  will  only  be  magnified  by  S.B.  1070's  implementation,  are  paradigmatic  

examples  of  irreparable  harm:  Once  opportunities  for  cooperation  are  lost,  they  cannot  be  

42  See also Brief  of  the  United  Mexican  States  as  amicus curiae,  Friendly House v.  
Whiting,  No.  10-CV-1061  (D.  Ariz.)  (describing  Mexico’s  objections  to  S.B.  1070  and  
impediments  that S.B.  1070  will  create  to  certain  cooperative  arrangements  with  the  United  
States).  
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recovered  by  a  favorable  judgment  at  the  conclusion  of  this  case.  

More  generally,  the  State  Department  has  advised  that  S.B.  1070  represents  an  

impediment  to  U.S.  foreign  policy  and  diplomatic  interests  –  both  with  Mexico  and  with  

other  countries.  See Steinberg  Decl.  ¶  58  (“I  have  concluded  that  S.B.  1070  runs  counter  to  

American  foreign  policy  interests,  and  that  its  enforcement  would  further  undermine  

American  foreign  policy.”).  And  such  damage  to  foreign  relations  will  have  an  adverse  

effect  on  federal  immigration  enforcement.  See Ragsdale  Decl.  ¶ 54 (“Should  there  be  any  

decreased  cooperation  from  foreign  governments  in  response  to  Arizona’s  enforcement  of  

SB  1070,  the  predictable  result  .  .  .  would  be  an  adverse  impact  on  the  effectiveness  and  

efficiency  of ICE’s  enforcement  activities”); id. ¶¶  29-32  (cooperation  with  Mexico  is  critical  

to  border  security  and  for  effectuating  removal  of  dangerous  or  criminal  aliens  from  the  

United  States).  The  State  Department  carefully  cultivates  relationships  with  foreign  

governments  so  as  to  enable  maximum  cooperation  on  issues  of  concern  to  the  United  States  

and its  citizens  – such  as  immigration,  national  security,  and  economic  policy.  Damage  that  

is  done  to  these  relationships  is  irreparable,  as  it  cannot  be  undone  by  court  order.  Nor  is  this  

damage  speculative;  it  has  already  manifested  itself  due  to  the  passage  of  S.B.  1070,  and  it  

will  only  increase  significantly  if  S.B.  1070  is  allowed  to  be  enforced.  Indeed,  with  the  

deepest  understanding  of  these  complex  foreign  relationships,  the  State  Department  advises  

that  S.B.  1070  “is  likely  to  hinder  our  ability  to  secure  the  cooperation  of  other  states  in  

efforts  to  promote  U.S.  interests  internationally  across  a  range  of  trade,  security,  [and]  

tourism,”  is  “likely  to  undermine  the  United  States’  ability  to  engage  effectively  with  the  

international  community  to  promote  the  advancement  and  protection  of  human  rights,”  and  

“risk[s]  provoking  retaliatory  treatment  against  U.S.  nationals  by  other  states.”  Steinberg  

Decl.  ¶  57.  This  ongoing  and  expected  irreparable  harm  to  weighty  foreign  policy  interests  

alone  warrants  preliminary  injunctive  relief.  See  Garamendi,  539  U.S.  396  (upholding  

district  court’s  injunction  due  to  interference  with  foreign  policy).  

Similarly,  for  the  multiple  reasons  discussed  above,  S.B.  1070  will  result  in  the  

harassment  of  lawfully  present  aliens,  which  frustrates  the  United  States’  relationship  with  
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immigrant  communities  and  damages  the  United  States’  reputation  as  a  welcoming  country  

for  lawfully  admitted  aliens.  See Steinberg  Decl.  ¶  20  (explaining  that  foreign  governments  

tak great  interest  in  domestic  processes  for  arrest  and  detention  of  aliens,  because  of  “the  e  

impact  these  processes  have  on  foreign  nationals  and  their  families.”); see generally Rent-A-

Center,  Inc.  v.  Canyon  Television  &  Appliance  Rental,  Inc.,  944  F.2d  597,  603  (9th  Cir.  

1991)  (recognizing  that  injuries  to  reputation  constitute  irreparable  harm); Apple Computer,  

Inc. v. Formula Int’l, Inc.,  725  F.2d  521,  526  (9th  Cir.  1984)  (same).  

In  addition,  DHS,  which  “maintains  the  primary  interest  in  the  humane  treatment  of  

aliens  and  the  fair  administration  of  federal  immigration  laws,”  has  advised  that  such  

“humanitarian  interests  would  be  undermined”  if  certain  aliens  or  categories  of  aliens  are  

“detained  or  arrested  by  Arizona  authorities  for  being  illegally  present  in  the  United  States,”  

Ragsdale  Decl.  ¶ 47,  including  aliens  eligible  for  or  ing  asylum, id. ¶  48,  aliens  seek  seek  ing  

protection  under  the  Convention  Against  Torture  and  Other  Cruel,  Inhuman  or  Degrading  

Treatment  or  Punishment,  id. ¶  50,  and  aliens  in  various  other  circumstances  which  require  

individualized  discretion,  id.  ¶¶  47,  49.  However,  because  it  is  impossible  for  the  state  to  

k  et  and  now  when  ICE  would  apply  such  discretion,  and  because  S.B.  1070’s  blank  

mandatory  “attrition  through  enforcement”  policy  makes  any  such  knowledge  irrelevant,  it  

is  all  but  guaranteed  that  S.B.  1070  will  work a  very  real  and  irreparable  interference  with  

Congress’s  humanitarian  objectives  and  enforcement  priorities,  which  are  now  carried  out  

by  ICE’s  measured  exercise  of  discretion.  See Ragsdale  Decl.  ¶¶ 18,  24,  25  (explaining  uses  

of  discretion  for  humanitarian  interests).  A  court  cannot  undo  the  interference  with  federal  

enforcement  priorities,  nor  can  it  undo  the  effect  of  a  victimized  alien’s  detention  or  

incarceration,  or  the  message  that  such  treatment  would  convey  abroad.  

Finally,  irreparable  harm  will  result  because  the  enforcement  of  S.B.  1070  will,  as  

discussed  above,  place  a  significant  burden  on  DHS  resources  and  force  DHS  to  react  to  

Arizona’s  enforcement  of  S.B.  1070  at  the  expense  of  its  own  policy  priorities  –  namely,  

aliens  presenting  threats  to  national  security  and  public  safety.  See  Ragsdale  Decl.  ¶  41  

(“[T]he  burdens  placed  by  SB  1070  on  the  Federal  Government  will  impair  ICE’s  ability  to  
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pursue  its  enforcement  priorities.”);  Palmatier  Decl.  ¶  15-17.  Section  2  of  S.B.  1070  will  

result  in  a  dramatic  increase  in  verification  requests  to  DHS.  Such  an  increase  is  not  

speculative;  it  is  the  exact  point  of  the  law.  See Palmatier  Decl.  ¶  15  (“Arizona’s  new  law  

will  result  in  an  increase  in  the  number  [of  queries]  . .  .  reducing  our  ability  to  provide  timely  

responses  to  law  enforcement  on  serious  criminal  aliens.”);  Ragsdale  Decl.  ¶  44  (“[T]o  

respond  to  the  number  of  referrals  likely  to  be  generated  by  enforcement  of  SB  1070  would  

require  ICE  to  divert  existing  resources  from  other  duties.”);  id.  ¶  52  (noting  that  without  

diverting  resources  from  federal  priorities,  ICE  is  not  staffed  to  provide  testimony  in  

additional  hearings  against  aliens  in  Arizona).  And,  as  explained  above,  the  greater  share  of  

DHS’s  attention  that  Arizona  receives  as  a  result  will  reduce  the  federal  ability  to  pursue  

highly  dangerous  aliens.  If  S.B.  1070  is  not  enjoined,  every  day  the  federal  government  is  

forced  to  focus  on  managing  the  output  of  S.B.  1070  rather  than  on  these  dangerous  aliens  

will  constitute  an  irreparably  lost  opportunity  to  focus  on  higher  priority  targets.  This,  in  

turn,  poses  significant  and  irreparable  risk to  the  safety  and  security  of  Nation’s  citizens.  s  our  

Enforcement  of  S.B.  1070's  mandatory  attrition  provisions  will  similarly  interfere  with  

ICE’s  outreach  program,  which  ensures  the  assistance  of  unlawfully  present  aliens  in  the  

prosecution  of  higher  priority  threats  and  will  also  endanger  federal  immigration  authorities’  

capacity  to  apprehend  highly  dangerous  targets.  See id.  ¶ 33 (S.B.  1070 “would . . . interfere  

with  ICE’s  ability  to  pursue  the  prosecution  or  removal  of  aliens  who  pose  particularly  

significant  threats  to  public  safety  or  national  security.”);  ¶  38  (“[V]ictims  and  witnesses  of  

crime  may  hesitate  to  come  forward  to  speak to  law  enforcement  officials”);  Palmatier  Decl.  

¶  17  (predicting  that,  as a  result  of S.B.  1070, “serious  violators  may  well  escape  scrutiny  and  

be  released  before  the  LESC  can  respond  to  police  and  inform  them  of the  serious  nature  of  

the  [unlawfully  present]  alien  they  have  encountered.”).  Once  this  type  of  damage  is  done  

to  ICE’s  enforcement  priorities  during  the  period  in  which  “attrition  through  enforcement”  

supplants  the  federal  government’s  balanced  set  of  values,  no  final  judgment  can  undo  it.  
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III.  A  BALANCING  OF  EQUITIES  FAVORS  THE  UNITED  STATES  AND  
DEMONSTRATES THAT THE PUBLIC INTEREST WOULD BE SERVED  
BY GRANTING INJUNCTIVE RELIEF  

Finally,  injunctive  relief is  necessary because  a consideration  of  the  public  interest  and  

the  balance  of  hardships  between  the  parties  favors  enjoining  S.B.  1070.  See Stormans, 586  

F.3d  at  1127.  In  this  action,  which  seek to  protect  the  interests  of  the  United  States  as  as  

whole,  the  burdens  that  will  result  absent  injunctive  relief  are  directly  tied  to  the  public  

benefits  that  will  be  protected  if  this  Court  issues  the  requested  injunction.  Cf.  Nken  v.  

Holder,  129 S.  Ct.  1749,  1762  (2009)  (stating,  in  the  related  context  of  criteria  governing  stay  

of  removal,  that  the  criteria  of “harm  to  the  opposing  party”  and “the  public  interest” “merge  

when  the  Government  is  the  opposing  party”  because  harm  to  the  Government  is  harm  to  the  

public  interest).  That  is  particularly  the  case  given  that  this  lawsuit  seeks  to  vindicate  the  

supremacy  of  federal  law.  See California Pharmacists Ass’n v. Maxwell-Jolly,  563 F.3d 847,  

853  (9th  Cir.  2009)  (noting,  in  considering  the  balance  of  equities  in  the  context  of  

preliminary  injunction,  that “the  interest  of  preserving  the  Supremacy  Clause  is  paramount”  

and  citing  Ninth  Circuit  precedent  “considering  the  public  interest  represented  by  the  

Constitution’s  declaration  that  federal  law  is  to  be  supreme”  (internal  quotation  marks  

omitted)).  

As  discussed  throughout  this  memorandum, a  variety  of  national,  public  interests  are  

endangered  by  the  operation  of  S.B.  1070,  and  will  be  promoted  by  the  issuance  of  the  

requested  injunction.  Preliminary  injunctive  relief  will  help  relieve  federal  immigration  

authorities  of  the  burdens  created  by  S.B.  1070,  thereby  allowing  them  to  focus  on  high  

priority  issues  of  national  security  and  public  safety.  The  prospect  of  interference  with  

federal  priorities  is  a  clear  burden  on  the  United  States,  just  as  the  ability  to  pursue  these  

priorities  without  interruption  from  S.B.  1070  would  benefit  the  public  interest.  

Additionally,  absent  an  injunction,  S.B.  1070’s  damage  to  foreign  policy  will  continue  

unabated  –  thereby  limiting  the  federal  government’s  ability  to  productively  cooperate  with  

other  countries  on  issues  of public  importance,  such  as  national  security,  trade,  tourism,  and  

the  environment.  The  operation  of  S.B.  1070  will  also  harm  U.S.  interests  by  imposing  
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special  burdens  on  lawfully  present  aliens  –  thereby  endangering  cooperative  relationships  

with  this  community  while  directly  injuring  the  reputation  and  goodwill  of  the  United  States.  

Injunctive  relief  will  serve  the  public  interest  by  helping  to  prevent  these  burdens  to  aliens  

specifically  and  American  goodwill  generally.  

By  contrast,  a  preliminary  injunction  will  not  meaningfully  burden  Arizona.  S.B.  

1070  has  not  yet  gone  into  effect,  so  an  injunction  in  this  context  would  have  the  effect  of  

merely  preserving  the  status  quo.  See U.S. Philips Corps. v. KBC Bank, 590 F.3d 1091,  1094  

(9th  Cir.  2010)  (“[T]he  very  purpose  of a  preliminary  injunction  .  .  .  is  to  preserve  the  status  

quo  and  the  rights  of the  parties  until a final judgment  issues  in  the  cause.”).  Were  this  Court  

ultimately  to  conclude  that S.B.  1070  does  not  offend  the  Supremacy  Clause,  Arizona  would  

then  be  able  to  implement  and  enforce  S.B.  1070  without  having  suffered  any  substantial  

burden.  What  is  more,  given  that  this  litigation  largely  concerns  immigration  law  and  policy  

–  in  which,  by  any  plausible  account,  the  federal  interest  is  paramount  and  the  state  interest  

is  (at  most)  minimal,  see, e.g.,  De Canas,  424  U.S.  at  355  –  the  burden  on  Arizona  from  a  

preliminary  injunction  would  be  modest.  Indeed,  Arizona  has  no  legitimate  interest  in  the  

enforcement  of a  law  that  likely  violates  the  Supremacy  Clause.  See Chamber of Commerce  

of  U.S.  v.  Edmonson,  594  F.3d  742,  771  (10th  Cir.  2010)  (“Oklahoma  does  not  have  an  

interest  in  enforcing  a  law  that  is  likely  constitutionally  infirm.”).  

CONCLUSION  

For  the  foregoing  reasons,  the  Court  should  grant  the  United  States’  Motion  for  a  

Preliminary  Injunction.  

DATED:  July  6,  2010  

Respectfully  Submitted,  

Tony  West  
Assistant  Attorney  General  

Dennis  K.  Burke  
United  States  Attorney  
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Arthur  R.  Goldberg  
Assistant  Director,  Federal  Programs  Branch  

/s/ Varu Chilakamarri  
Varu  Chilakamarri  (NY  Bar  #4324299)  
Joshua  Wilkenfeld  (NY  Bar  #4440681)  
U.S.  Department  of  Justice,  Civil  Division  
20  Massachusetts  Avenue,  N.W.  
Washington,  DC  20530  
Tel.  (202)  616-8489/Fax  (202)  616-8470  
varudhini.chilakamarri@usdoj.gov  
Attorneys for the United States  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

THE STATE OF ARIZONA, et al., 

Defendants. 

Civil Action No. 

DECLARATION OF JAMES B. STEINBERG 

Pursuant to 28 U.S.C. 1746, I, James B. Steinberg, declare and state as follows: 

1. I am Deputy Secretary of State. I make this declaration based on my personal 

knowledge and on information I have received in my official capacity. 

2. I have served as Deputy Secretary of State since January 28, 2009. 

Immediately prior to joining the Department of State, I served as Dean of the Lyndon B. 

Johnson School of Public Affairs at the University of Texas at Austin. From 1993 to 

1994, I served as Deputy Assistant Secretary of State for analysis in the Bureau of 

Intelligence and Research, and from 1994 to 1996 as Director of the Department of 

State's Policy Planning Staff. From December 1996 to August 2000, I served as Deputy 

National Security Adviser on the staff of the National Security Council. From 2001-

2005, I was the President and Director of Foreign Policy Studies at the Brookings 

Institution in Washington, D.C. 

3. In my capacity as Deputy Secretary of State, I assist the Secretary of State in 

1 
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the formulation and conduct of U.S. foreign policy and in giving general supervision and 

direction to all elements of the Department. I have delegated authority to act on behalf of 

the Secretary of State, and assist the Secretary in representing the United States at 

international meetings and performing other representational assignments with senior 

foreign government officials. 

4. I have read and am familiar with Arizona law S.B. 1070. I am also familiar 

with the reactions of foreign governments to the law. 

5. As I explain further below, U.S. federal immigration law incorporates 

foreign relations concerns by providing a comprehensive range of tools for regulating 

entry and enforcement. These may be employed with sensitivity to the spectrum of 

foreign relations interests and priorities of the national government. By contrast, Arizona 

law S.B. 1070 establishes a single, inflexible, state-specific immigration policy based 

narrowly on criminal sanctions that is not responsive to these concerns, and will 

unnecessarily antagonize foreign governments. If allowed to enter into force, S.B. 1070 

would result in significant and ongoing consequences for U.S. foreign relations. 

6. Through the Immigration and Nationality Act ("INA") and other federal 

laws, the national government has developed a comprehensive regime of immigration 

regulation, administration, and enforcement, in which the Department of State 

participates. This regime is designed to accommodate complex and important U.S. 

foreign relations priorities that are implicated by immigration policy -- including 

humanitarian and refugee protection, access for diplomats and official foreign visitors, 

national security and counterterrorism, criminal law enforcement, and the promotion of 

2 
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U.S. human rights policies abroad. To allow the national government flexibility in 

addressing these concerns, the INA provides the Executive Branch with a range of 

regulatory options governing the entry, treatment and departure of aliens. Moreover, 

foreign governments' reactions to immigration policies and the treatment of their 

nationals in the U.S. impacts not only immigration matters, but also any other issue in 

which we seek cooperation with foreign states, including international trade, tourism, and 

security cooperation. These foreign relations priorities and policy impacts are ones to 

which the national government is sensitive in ways that individual states are not. 

7. By rigidly imposing a singular, mandatory form of criminal immigration 

enforcement through mandatory verification of immigration status and criminal 

enforcement of alien registration, S.B. 1070 deviates from the national government's 

policy of calibrated immigration enforcement. The Arizona law also uniquely burdens 

foreign nationals by criminalizing work and travel beyond the restrictions imposed by 

U.S. law. These multiple, interlinking procedural and criminal provisions, adopted in 

order to enforce an explicit state policy of "attrition through enforcement," all manifest 

Arizona's intention to globally influence immigration enforcement. S.B. 1070 thereby 

undermines the diverse immigration administration and enforcement tools made available 

to federal authorities, and establishes a distinct state-specific immigration policy, driven 

by an individual state's own policy choices, which risks significant harassment of foreign 

nationals, is insensitive to U.S. foreign affairs priorities, and has the potential to harm a 

wide range of delicate U.S. foreign relations interests. 

8. Indeed, although it was only adopted in April 2010, is the law of only one 
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state, and has not yet gone into effect, Arizona law S.B. 1070 already has provoked 

significant criticism in U.S. bilateral relationships with many countries, particularly in the 

Western Hemisphere, as well as in a variety of regional and multilateral bodies. Foreign 

governments and international bodies have expressed significant concerns regarding the 

potential for discriminatory treatment of foreign nationals posed by S.B. 1070, among 

other issues. 

9. By deviating from federal immigration enforcement policies as well as 

federal rules governing work and travel by foreign nationals, S.B. 1070 threatens at least 

three different serious harms to U.S. foreign relations. First, S.B. 1070 risks reciprocal 

and retaliatory treatment of U.S. citizens abroad, whom foreign governments may subject 

to equivalently rigid or otherwise hostile immigration regulations, with significant 

potential harm to the ability of U.S. citizens to travel, conduct business, and live abroad. 

Reciprocal treatment is a significant concern in immigration policy, and U.S. immigration 

laws must always be adopted and administered with sensitivity to the potential for 

reciprocal or retaliatory treatment of U.S. nationals by foreign governments. 

JO. Second, S.B. 1070 necessarily antagonizes foreign governments and their 

populations, both at home and in the U.S., likely making them less willing to negotiate, 

cooperate with, or support the United States across a broad range of important foreign 

policy issues. U.S. immigration policy and treatment of foreign nationals can directly 

affect the United States' ability to negotiate and implement favourable trade and 

investment agreements, to coordinate disaster response arrangements, to secure 

cooperation on counterterrorism or drug trafficking operations, and to obtain cooperation 
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in international bodies on priority U.S. goals such as nuclear non-proliferation, among 

other important U.S. interests. The law has already complicated our efforts to pursue 

broader U.S. priorities. S.B. 1070's impact is likely to be most acute, moreover, among 

our many important democratic allies, as those governments are most likely to be 

responsive to the concerns of their constituents and the treatment of their own nationals 

abroad. 

11. Third, S.B. 1070 threatens to undermine our standing in regional and 

multilateral bodies that address migration and human rights matters and to hamper our 

ability to advocate effectively internationally for the advancement of human rights and 

other U.S. values. Multilateral, regional and bilateral engagement on human rights issues 

and the international promotion of the rule of law is a high priority for the United States, 

and for this Administration. Consistency in U.S. practices at home is critical for us to be 

able to argue for international law consistency abroad. By deviating from national policy 

in this area, S.B. 1070 may place the U.S. in tension with our international treaty 

obligations and commitments and compromise our position in bilateral, regional and 

multilateral conversations regarding human rights. 

12. In all activities relating to U.S foreign relations, including immigration, the 

United States is constantly engaged in weighing multiple competing considerations and 

choosing among priorities in order to develop an overall foreign policy strategy that will 

most effectively advance U.S. interests. The United States likewise is constantly seeking 

the support of foreign governments through a delicately-navigated balance of interests 

across the entire range of U.S. national policy goals. Only the national government has 
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the information available to it to be able to appropriately evaluate these choices on a 

continuing basis in response to fluctuating events on the international stage. Because of 

the broad-based and often unintended ways in which U.S. immigration policies can 

adversely impact our foreign relations, it is critically important that national immigration 

policy be governed by a uniform legal regime, and that decisions regarding the 

development and enforcement of immigration policy be made by the national 

government, so that the United States can speak to the international arena with one voice 

in this area. 

13. While isolated state enactments that incidentally touch on immigration may 

not implicate foreign policy concerns (or may implicate them only slightly), Arizona's 

law more directly and severely impacts United States foreign policy interests by 

establishing an alternative immigration policy of multiple, interlinking procedural and 

criminal provisions, all of which manifest Arizona's intention to globally influence 

immigration enforcement. As I understand it, Arizona's effort to set its own immigration 

policy is markedly different from instances in which states and localities assist and 

cooperate with the federal government in the enforcement of federal immigration laws. 

When states and localities work in concert with the federal government, the likelihood for 

conflicts with U.S. foreign policy interests is greatly diminished. When states and 

localities assist the federal government, and take measures that are in line with federal 

priorities, then the United States retains its ability to speak with one voice on matters of 

immigration policy, which in tum enables it to keep control of the message it sends to 
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foreign states and to calibrate responses as it deems appropriate, given the ever-changing 

dynamics of foreign relations. 

14. By contrast, by pursuing a singular policy of criminal enforcement-at-all-

costs through, among other things, imposing an extraordinary mandatory verification 

regime coupled with what is effectively state criminalization of unlawful presence, S.B. 

1070 is likely to provoke retaliatory treatment of U.S. nationals overseas, weaken public 

support among key domestic constituencies abroad for cooperating with the U.S, and 

endanger our ability to negotiate international arrangements and to seek bilateral, regional 

or multilateral support across a range of economic, human rights, security, and other non

immigration concerns, and be a source of ongoing criticism in international fora. 

Arizona's unprecedented effort to set its own, contrary immigration policy predictably 

conflicts with U.S. foreign policy interests and with the United States' ability to speak 

with one voice. 

I. U.S. Immigration Law Incorporates Foreign Relations Concerns 

15. The Secretary of State is charged with the day-to-day conduct of U.S. 

foreign affairs, as directed by the President, and exercises authority derived from the 

President's powers to represent the United States under Article II of the Constitution and 

from statute. As part of these responsibilities, the Department of State plays a substantial 

role in administering U.S. immigration law and policy, as well as in managing and 

negotiating its foreign relations aspects and impact. Within the Department of State, the 

Bureau of Consular Affairs has responsibility for the adjudication and issuance of 

passports, visas, and related services; protection and welfare of U.S. citizens and interests 
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abroad; third-country representation of interests of foreign governments; and the 

determination of nationality of persons not in the United States. See 1 Foreign Affairs 

Manual 250. 1 Several other bureaus within the Department of State, including the Bureau 

of Population, Refugees and Migration; the Bureau of Human Rights, Democracy and 

Labor; the Bureau of International Organization Affairs; and all regional bureaus are 

routinely engaged in negotiations and multilateral diplomatic and policy work in global, 

regional, and bilateral forums on migration issues. Collectively, the Department of State 

promotes U.S. policies internationally in this area and bears the burden of managing 

foreign governments' objections to the treatment of their nationals in the United States. 

16. U.S. law, and particularly Section 104 of the INA, as amended by the 

Homeland Security Act, invests the Secretary of State with specific powers and duties 

relating to immigration and nationality. A 2003 Memorandum of Understanding Between 

the Secretaries of State and Homeland Security Concerning Implementation of Section 

428 of the Homeland Security Act of 2002, 1 l(b), provided that the Secretary of 

Homeland Security would establish visa policy, review implementation of that policy, 

and provide additional direction as provided in the MOU, while respecting the 

prerogatives of the Secretary of State to lead and manage the consular corps and its 

functions, to manage the visa process, and to execute the foreign policy of the United 

States. 

1 The Secretary of State's authorities under the INA are found in various provisions, 

including§§ 104, 105, 349(a)(5), 358, and 359 (8 U.S.C. §§ 1104, 1105, 1481(a)(5), 

1501, and 1502) (visa and other immigration-related laws). The Department also 

exercises passport-related authorities, including those found at 22 U.S.C. §§ 211a, et seq. 
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17. Our immigration laws, including those administered by the Department of 

State, are crafted to incorporate and accommodate a wide range of sensitive U.S. foreign 

relations concerns. Our visa regime, for example, both embodies and permits 

consideration of U.S. diplomatic, human rights, and other foreign relations interests. To 

give but a few examples, the INA authorizes the Secretary of State to help determine 

which diplomats are entitled to diplomatic visas to represent their countries in the United 

States. INA§ 10l(a)(15)(A). INA§ 243(d) authorizes the Secretary of State to 

determine the scope of visa sanctions that will be imposed on countries, upon 

notification from DHS that such countries have denied or unreasonably delayed 

accepting their nationals back from the United States. The INA also authorizes the 

Secretary of State to deny visas to aliens whose entry or proposed activity in the United 

States "would have potentially serious adverse foreign policy consequences." See INA § 

212(a)(3)(C). During the Honduran constitutional crisis in 2009, the State Department 

imposed visa restrictions and revoked several visas under this authority to encourage the 

de facto government to enter into good faith negotiations with deposed President Zelaya. 

Likewise, under the auspices of INA§ 212(f) and Presidential Proclamation 7750, the 

State Department recently revoked several visas for officials who engaged in or benefited 

from corruption, in an effort to bring pressure to bear on other countries to investigate 

and eliminate corruption by their government officials. 

18. Further, our law provides for the denial of U.S. visas on security and 

related grounds to aliens who are anticipated to violate U.S. law following entry into the 

United States and those with a broad range of ties to terrorism, including those with 
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certain ties to groups that a consular officer or the Secretary of State reasonably believes 

has engaged in terrorist activity, as defined in the INA, § 212(a)(3)(B). Our visa laws 

also deny admission and make subject to removal aliens who participated in human rights 

violations s~ch as genocide or torture. 2 And even the general authority to issue visas 

requires Department officials to monitor the political, legal, economic, and cultural 

developments in foreign countries for matters directly relevant to the full range of visa 

ineligibilities ( e.g., economic, demographic, political, ethnicity, criminal, and security 

issues). 

19. Finally, under section 244 of the INA, 8 U.S.C. § 1254a, U.S. law also 

provides for temporary protected status ("TPS"), a temporary immigration status which 

permits eligible foreign nationals who are already present in the United States to remain 

in the United States and obtain employment authorization. TPS is available to eligible 

foreign nationals who, due to armed conflict, an environmental disaster, or extraordinary 

and temporary conditions in their states of nationality, may face risk to personal safety if 

returned to that state while such conditions persist. Recent examples include the 

designation this year of Haiti for TPS following the devastating earthquake in that 

country, and the extension of Sudan's designation as a result of ongoing armed conflict. 

DHS administers the program and, pursuant to the statute, routinely consults with the 

State Department for its views on issues relevant to determinations whether to designate 

or continue to designate a foreign state or part thereof for TPS, including whether the 

2 8 U.S.C. §§ 1182(a)(2)(G), 1182(a)(3)(E), and 1182(a)(3)(G) (inadmissible); 8 U.S.C. 
§§ 1227(a)(4)(D)-(4)(F) (removable). 
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statutory criteria are satisfied in each case. TPS furthers certain U.S. foreign policy 

interests by facilitating provision of humanitarian protection to eligible persons who 

might otherwise be subject to removal to their home countries in times of armed conflict, 

environmental disasters, or other extenuating and temporary conditions. The impact of 

the program can be significant: DHS estimated that 100,000 to 200,000 individuals were 

eligible for TPS under the Haiti designation. 

II. U.S. Immigration Practices Significantly Impact Our Foreign Relations 

20. In addition to incorporating foreign relations concerns, the United States' 

choices with respect to immigration policies and practices also have a significant impact 

on our foreign relations. Again using State Department visa processes as an example, the 

process for visa issuance and denial is of great interest to foreign governments, owing to 

the direct impact the visa process has on the affairs of their own nationals. Similarly, 

domestic processes for arrest, detention, and removal of aliens and other aspects of their 

treatment in the U.S. are of great interest to foreign governments because of the impact 

these processes have on foreign nationals and their families. Aspects of U.S. immigration 

laws, such as the prohibitions on removal of an individual to a country where it is more 

likely than not that he would be tortured, and on removal of a refugee to a country where 

his life or freedom would be threatened on account of his race, religion, nationality, 

membership in a particular social group, or political affiliation, implement U.S. treaty 

obligations under the Convention Against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, and the 1967 Protocol to the U.N. Convention 

relating to the Status of Refugees. 

11 
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21. Given the diplomatic, legal, and policy sensitivities surrounding immigration 

issues, even small changes in U.S. immigration laws, policies, and practices can provoke 

a substantial international reaction -- both in the immigration context and across 

American diplomatic concerns. It is for this reason that, although federal law recognizes 

that states and localities may play beneficial roles in assisting in the enforcement of 

federal immigration law, see 8 U.S.C. § 1357(g)(10), the authority to directly regulate 

immigration has been assigned exclusively to the federal government. 

22. Indeed, countries routinely raise concerns about such changes in bilateral, 

regional and multilateral arenas. The exercise of immigration functions can quickly 

provoke a significant bilateral or multilateral problem that harms U.S. interests if handled 

without appropriate consideration of relevant foreign policy impacts. The Department of 

State is often in the position of interacting directly with foreign governments in managing 

the impact of these bilateral problems. For example, decisions regarding the issuance of 

individual visas to controversial figures, such as leaders of foreign governments with 

which the United States experiences significant diplomatic tensions, prominent 

individuals with checkered pasts, and delegates to international bodies, require a full 

review of U.S. government equities, including foreign policy interests and consideration 

of international treaties to which the United States is a party. Requirements that a 

consular officer adjudicating a visa application obtain a Security Advisory Opinion 

("SAO") or Advisory Opinion ("AO") can significantly delay visa processing and create 

tension, particularly, but not only, when the applicant is a foreign government official or 

other high profile individual. The broad terrorism-related provisions in the INA have also 

12 
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been criticized by foreign governments and officials and raised as obstacles to bilateral 

cooperation. 

A. Reciprocal Harm to US. Citizens Abroad 

23. Specifically, U.S. immigration policies and practices can have immediate 

and substantial impacts on the treatment ofU.S. nationals abroad. INA§ 221(c), for 

example, requires the length of validity for visas to be reciprocal as far as practicable. 

Even relatively non-controversial issues such as the period of validity of a visa and the 

fees charged are the subject of discussion, negotiation, and agreement among countries 

and have a direct impact on how other governments treat U.S. citizens who wish to travel 

abroad. For example, in the recent past, some countries have responded to changes in 

U.S. visa charges by significantly raising the entry fees charged to U.S. nationals by those 

countries. The Enhanced Border Security and Visa Entry Reform Act of 2002, which 

requires the fingerprinting of foreign nationals for the visa application process and in 

order to enter the United States, was the subject of much criticism by other governments 

and caused some governments to consider taking reciprocal retaliatory action against 

U.S. nationals. For example, Brazil reserves the right to require a thumbprint of 

Americans upon entry into Brazil. 

24. In the area of consular services, how we treat foreign nationals who are 

present in the United States likewise can impact how a foreign government treats U.S. 

citizens present in its country. For example, the Department of State proactively takes a 

number of steps to ensure U.S. compliance with our obligation under Article 36 of the 

Vienna Convention on Consular Relations ("VCCR"), which requires that all foreign 

13 
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nationals in custody in the United States be informed of their option to request to meet 

with a consular official. The Department does so in important part in order to increase 

the likelihood that such notification and consular access are provided to U.S. citizens who 

are detained abroad. 

25. Accordingly, the State Department not only considers carefully the foreign 

policy goals and consequences of its immigration-related decisions, but also the potential 

impact of those decisions on the reciprocal treatment of U.S. citizens by the relevant 

foreign government. 

B. Impact in Regional and Multilateral Fora 

26. The situation of foreign nationals within a country, particularly questions 

relating to the protection of the human rights of migrants, regardless of their immigration 

status, is a matter of international concern and is addressed by international treaties. The 

United Nations and regional bodies such as the Organization of American States 

("OAS"), a regional intergovernmental organization comprised of all thirty-five States of 

the Americas, have established institutions and mechanisms for the discussion, 

examination, and oversight of international migration policy. As a matter of longstanding 

human rights and humanitarian policy, the United States government strongly supports 

international efforts to protect migrants, who are typically especially vulnerable to 

mistreatment and abuse. Accordingly, the United States as a matter of its foreign policy 

engages actively in regional and multilateral human rights fora, through which the United 

States promotes respect for human rights (including the human rights of migrants), the 

rule oflaw, and respect for other U.S. values. 

14 
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27. As part of the international migration framework, the United States has 

ratified several global human rights treaties which impose obligations on States Parties 

regarding the rights of persons, including migrants, within their territories, often without 

regard to the legal status of a non-national within a State's territory. Such treaties include 

the International Covenant on Civil and Political Rights, the International Convention on 

the Elimination of All Forms of Racial Discrimination, and the Convention Against 

Torture. The United States is party to law enforcement conventions that address 

multilateral cooperation on immigration issues and the rights of certain migrants, 

including the United Nations Convention Against Transnational Organized Crime and 

two of its supplementing Protocols: the Protocol Against the Smuggling of Migrants by 

Land, Sea and Air and the Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children. These protocols require States Parties to 

protect the rights of smuggled aliens. Other relevant conventions include the 1967 

Protocol relating to the Status of Refugees, the Vienna Convention on Consular 

Relations, and various bilateral Friendship, Commerce and Navigation treaties creating 

reciprocal treatment obligations toward foreign nationals. 

28. Many UN human rights conventions, including those referenced above, 

establish expert treaty bodies which are responsible for monitoring compliance by 

reviewing and commenting upon reports from States Parties regarding implementation of 

their treaty obligations. These expert bodies routinely address immigration and 

migration-related issues, and criticize states, including the United States, for laws and 

policies which, in their view, raise questions about unfair, arbitrary, or racially 

15 
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discriminatory treatment of migrants, or other human rights concerns. Such criticisms are 

public, are often the subject of further discussion in UN bodies, and may be raised 

directly with the United States in bilateral exchanges with foreign countries. 

29. Additionally, the United Nations General Assembly and other UN organs 

routinely adopt resolutions regarding the human rights and protection of migrants. The 

UN has also established "special mechanisms" or "independent experts," including 

special rapporteurs, that investigate and issue reports and make recommendations 

regarding the human rights of migrants. 

30. At the regional level, the OAS has several organs in which issues related to 

migration policy and the treatment of migrants are raised. Like the UN General 

Assembly, the OAS General Assembly adopts resolutions on a range of topics including 

the human rights of migrants. Additionally, within the OAS system, the Inter-American 

Commission on Human Rights ("IACHR"), which is based in Washington, D.C., 

promotes respect for human rights, including by issuing statements and reports and 

holding hearings and adopting findings in response to individual petitions regarding a 

breach of a Member State's human rights commitments. The IACHR often expresses 

concern about the treatment of migrants by OAS Member States, including the United 

States. For example, in addition to recent hearings related to the enforcement of U.S. 

immigration laws and policies, the IACHR is in the process of preparing a thematic 

report which we understand will address issues related to enforcement of U.S. 

immigration laws and policies. 

31. Other intergovernmental organizations and international bodies, not 
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specifically focused on issues related to the human rights of migrants, also provide 

venues in which States address issues related to migration generally, and which often 

include issues related to the treatment of migrants within a State's domestic legal and 

policy framework. These include the International Organization for Migration, the 

Regional Conference on Migration (Western Hemisphere), the UN High Level Dialogue 

on International Migration and Development, the Global Forum on Migration and 

Development, the International Labor Organization, the UN Office for Drug Control and 

Crime Prevention, and others. 

32. As both a matter of international law and practice, the federal government 

is held accountable internationally for the actions of state and local authorities regarding 

our treatment of foreign nationals. International bodies and foreign governments do not 

typically distinguish between the conduct of the national government and the conduct of 

an individual state within a federal system. This is starkly evidenced by the United 

States' experience in cases where state and local government authorities have failed to 

comply with U.S. obligations under the VCCR to provide consular notification to all 

foreign nationals in U.S. custody. Failure to provide such notice by state officials has led 

to three suits by Paraguay, Germany and Mexico against the United States in the 

International Court of Justice, an advisory opinion sought by Mexico in the Inter

American Court of Human Rights, a petition against the United States in the Inter

American Commission on Human Rights, and bilateral complaints by numerous foreign 

governments. 

33. The United States takes seriously allegations that it has failed to adhere to 
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its international law obligations and foreign policy commitments and engages in these 

fora to address such claims. Although the government is fully prepared to defend U.S. 

practices against unjustified claims of human rights shortcomings, criticism from an 

international body over immigration human rights issues can directly undercut the 

credibility of U.S. efforts to advance human rights and can lead to significant diplomatic 

obstacles - both on immigration issues of bilateral concern and on other interests that 

might be the subject of diplomatic negotiations. As discussed below, in this context, S.B 

1070's sweep into subjects left properly to federal direction and control subjects the 

United States to this criticism while denying the United States the tools to decide for 

itself whether and how to adjust such policies. The federal government should have to 

make its defenses or consider appropriate modifications only with regard to policies that 

are adopted through a considered process that reflects the interests of all the American 

people, not with regard to the views of one state. 

III. Arizona Law S.B. 1070's Harm to U.S. Foreign Relations 

34. Given the diplomatic and foreign relations sensitivities surrounding U.S. 

immigration policy generally, and the significant foreign relations consequences that can 

result from even small changes in these policies, and given that S.B. 1070 purports to 

impose Arizona's own immigration policy of "attrition through enforcement" through, 

among other provisions, mandatory verification of immigration status and state criminal 

enforcement of alien registration, it is not surprising that S.B. 1070 already has provoked 

significant international controversy. The law elevates the criminal aspect of federal 

immigration enforcement above all others, threatening state criminal penalties for 
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violations of federal immigration law. United States immigration law - and our uniform 

foreign policy regarding the treatment of foreign nationals - has been that the unlawful 

presence of a foreign national, without more, ordinarily will not lead to that foreign 

national's criminal arrest or incarceration, but instead to civil removal proceedings. This 

is a policy that is understood internationally and one which is both important to and 

supported by foreign governments. S.B. 1070 violates this aspect of American 

immigration law and foreign policy by effectively allowing for criminal sanctions based 

on unlawful presence alone. It deviates from federal law by imposing mandatory 

verification of immigration status and criminal enforcement of alien registration, and by 

criminalizing work and travel by foreign nationals beyond the restrictions imposed by 

U.S. law. In so doing, the law has already provoked significant negative reaction in U.S. 

bilateral relationships and in regional and multilateral fora. 

35. Such criticism is not without costs. To the contrary, the criticism provoked 

by the Arizona law threatens at least three direct harms to U.S. foreign relations. As 

noted above, such a change in immigration policy invariably risks the adoption of 

harmful reciprocal policies toward U.S. nationals by foreign governments. It also 

undermines the willingness of foreign states to engage bilaterally and multilaterally with 

the United States to advance U.S. foreign policy goals, and it erodes the credibility of 

United States efforts in regional and multilateral intergovernmental bodies to advance 

human rights. 

A. Impact on Bilateral Relationships 

36. S.B. 1070 has unquestionably generated negative reaction that has damaged 
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the public image of the United States and has thereby undermined the United States' 

ability to pursue various diplomatic objectives. The law has provoked numerous public 

criticisms by governments with which the United States maintains important and 

sensitive diplomatic relations. 

37. In Mexico, S.B. 1070 has precipitated a sharply negative public perception 

of the attitude toward immigrants in Arizona ( and potentially by extension elsewhere in 

the U.S.), which in tum has negatively affected diplomatic processes with Mexican 

government officials. The Mexican President, Mexican Cabinet Members, the Mexican 

Congress, and opinion makers in Mexico all have reacted strongly in response to the law. 

These voices have also expressed concern about the safety of Mexicans in Arizona. 

38. During his recent visit to Washington, for example, Mexico's President 

Calderon pointedly criticized the law, both during his joint press conference with 

President Obama on May 19 and in his address to the United States Congress on May 20. 

Speaking to the Congress, he emphasized the need for comprehensive immigration 

reform and focused attention specifically on the Arizona law: 

I am convinced that comprehensive immigration reform is also crucial to 
secure our common border. However, I strongly disagree with the recently 
adopted law in Arizona. It is a law that not only ignores a reality that 
cannot be erased by decree but also introduces a terrible idea: using racial 
profiling as a basis for law enforcement. And that is why I agree with 
President Obama, who said the new law "carries a great amount of risk 
when core values that we all care about are breached." I want to bridge the 
gap of feelings and emotions between our countries and our peoples. I 
believe in this. I believe in communications, I believe in cooperation, and 
we together must find a better way to face and fix this common problem. 

39. President Calderon's criticisms reflect how negatively S.B. 1070 has 
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affected public attitudes in Mexico toward the United States. A recent poll in Mexico by 

the Pew Global Attitudes Project, for example, indicates that whereas before the adoption 

of the Arizona law 62 percent of those polled had a favorable attitude toward the United 

States and only 27 percent had an unfavorable attitude, following its adoption only 44 

percent had a favorable attitude toward the U.S., while 48 had an unfavorable attitude. 

See The Arizona Effect on U.S. Favorability in Mexico, available at www.pewglobal.org. 

The poll demonstrates that an effort to establish a divergent immigration policy by a 

single state, which has not yet even gone into effect, nevertheless can significantly harm 

foreign attitudes toward the United States as a whole. Such effect in tum can seriously 

undermine support among important Mexican constituencies for Mexico's cooperation 

with the United States. 

40. Bolivia's President Morales, Ecuador's President Correa, El Salvador's 

President Funes and Guatemala's President Colom have also voiced public criticism of 

the Arizona law. Other governments, including that of Brazil, Colombia, Honduras, and 

Nicaragua have issued statements criticizing the law. Additionally, the National 

Assemblies in Ecuador and Nicaragua, and the Central American Parliament based in 

Guatemala, have adopted critical resolutions or other statements. S.B. 1070 has also been 

raised with high level U.S. officials by various foreign states on a number of occasions in 

nonpublic settings. 

41. Concrete steps also have been taken in response to S.B. 1070. For example, 

Mexico and El Salvador have issued travel warnings or alerts to their citizens traveling in 

the United States. 

21 

Case  2:10-cv-01413-SRB  Document 6-1  Filed  07/06/10  Page 22  of 29  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0520

          


                 


           


          


         


          


               


           


     


           


         


           


              


 


      


          


             


              


           


               


 

         





               


  

42. S.B. 1070 also already has negatively affected other American interests. 

As a direct result of the Arizona law, at least five of the six Mexican Governors invited to 

travel to Phoenix to participate in the September 8-10, 2010 U.S.-Mexico Border 

Governors' Conference have declined the invitation. Although not a formal binational 

government-to-government meeting, this annual conference is an important venue for 

improving binational coordination of border issues that inherently involve federal, state, 

and other levels of government. It is normally attended by most of the 10 U.S. and 

Mexican state governors, as well as some federal U.S. and Mexican government 

representatives who serve as technical advisors. 

43. The Mexican Senate stated it would postpone review of a U.S.-Mexico 

agreement on emergency management cooperation to address natural disasters and 

accidents signed on October 23, 2008 because of the new Arizona law. 

44. Negative effects such as these are only likely to intensify if S.B. 1070 goes 

into effect. 

B. Impact on Regional and Multilateral Relationships 

45. The Arizona legislature's adoption of S.B. 1070 also prompted harsh 

criticism of the law in human rights forums, demonstrating in practical terms the negative 

consequences that unilateral action by a single U.S. state can have on U.S. foreign policy 

interests. The law has diminished our credibility in advocating for human rights 

compliance abroad by others, and if allowed to go into effect, will continue to do so. 

46. A number ofU.N. and regional intergovernmental organizations and bodies, 
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including those whose mandates explicitly include the promotion of human rights, have 

criticized S.B. 1070. For example, on May 10, 2010, six UN human rights experts (the 

Special Rapporteur on the Human Rights of Migrants, the Special Rapporteur on 

Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related 

Intolerance, the Special Rapporteur on the Situation of Human Rights and Fundamental 

Freedoms of Indigenous People, the Independent Expert in the Field of Cultural Rights, 

the Special Rapporteur on the Right to Education, and the Independent Expert on 

Minority Issues) issued a joint statement specifically addressing the Arizona law: 

A disturbing pattern of legislative activity hostile to ethnic minorities and 
immigrants has been established with the adoption of an immigration law 
[in Arizona] that may allow for police action targeting individuals on the 
basis of their perceived ethnic origin .... In Arizona, persons who appear to 
be of Mexican, Latin American, or indigenous origin are especially at risk 
of being targeted under the law. 

The UN independent experts stressed that "legal experts differ on the 
potential effects of recent amendments to the immigration law that relate to 
the conditions for the official detention of suspected illegal aliens," and 
expressed concern about the "vague standards and sweeping language of 
Arizona's immigration law, which raise serious doubts about the law's 
compatibility with relevant international human rights treaties to which the 
United States is a party." 

47. Additionally, in June 2010, at the 14th session of the UN Human Rights 

Council, the membership body within the United Nations system charged with promoting 

human rights and addressing situations of human rights violations, many countries 

criticized laws that criminalize irregular migration and discriminatory practices in the 

enforcement of immigration laws, and several states explicitly singled out S.B. 1070 for 

criticism in their plenary remarks. 
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48. Within the Inter-American regional system, on April 28, 2010, OAS 

Secretary General Jose Miguel lnsulza stated that S.B. 1070 "is an issue of concern to all 

citizens of the Americas" and warned against the possibility of creating an environment 

of discrimination in the United States, in light of its significant Hispanic population. He 

added that "the rich tradition we all admire, of recognizing immigrants in the United 

States has been harmed, undermined." He recognized the efforts of the U.S. government 

to legislate on the matter in a constructive way, adding, 

This has been a painful moment, difficult for everyone, and it is why we 
recognize and salute with energy the way in which the government of 
President Barack Obama has reacted faced with this fact. For our part, we 
are going to follow up and always act with greater unity of purpose because 
I believe that all ofus here present share the problems this law creates. 

Many permanent representatives of OAS Member States also criticized the law both at 

the Permanent Council in Washington and at the June 2010 OAS General assembly in 

Lima, Peru. 

49. Separately, on April 28, 2010, the IACHR voiced its concern over the "high 

risk of racial discrimination in the implementation of the law" and expressed concern 

"with the criminalization of the presence of undocumented persons." The IACHR 

exhorted "U.S. authorities to find adequate measures to modify the recently approved law 

in the State of Arizona in order to bring it into accordance with international human rights 

standards for the protection of migrants." 

50. Finally, on May 4, 2010, heads of government at a summit of the Union of 

South American Nations ("UNASUR"), which is comprised of Argentina, Bolivia, Brazil, 

Chile, Colombia, Ecuador, Guyana, Paraguay, Peru, Suriname, Uruguay, and Venezuela, 
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adopted a statement condemning the law, claiming it could lead to the legitimization of 

racist attitudes and the latent risk of violence. 

51. In short, the passage of Arizona S.B. 1070 has provoked broad-based 

criticism and concern among U.S. allies in the Western Hemisphere, by human rights 

experts, and in numerous intergovernmental fora. Nor can such criticism be readily 

dismissed. Such criticism, particularly when provoked by an independent immigration 

enforcement policy being pursued by a U.S. state, and which the national government 

does not control or endorse, affects the United States' standing in bilateral, regional and 

international relationships, and ultimately the leadership role of the United States as we 

seek to advance a wide range of policy goals within the international community. It risks 

retaliatory harms against to the legal rights of U.S. nationals abroad. And it compromises 

our ability to engage effectively in bilateral, regional and multilateral conversations 

regarding human rights. 

C. Future Ramifications 

52. If S.B. 1070 were to enter into effect, criticism will likely increase, and the 

risk of such harms will escalate. The Arizona law could have an increasingly caustic 

impact on the United States' relations with important regional allies, undermine 

additional diplomatic arrangements or opportunities for international cooperation, 

constitute an ongoing irritant in U.S. bilateral, regional and multilateral relationships, and 

subject the United States to ongoing criticism in international fora. 

53. A few such circumstances are readily foreseeable. This fall, for example, 
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the United States will send a high level U.S. delegation to the UN Human Rights 

Council's Universal Periodic Review in Geneva, at which the United States will be 

questioned by other UN Member States regarding our human rights practices. This 

Universal Periodic Review is conducted once every four years for each UN Member 

State, and the United States will be presenting for the first time. It is highly likely that 

the Arizona law will be one of the concerns raised during the questioning by other 

delegations. 

54. Likewise, the United States would undoubtedly be criticized for S.B. 1070 

by UN human rights treaty monitoring bodies in the context of U.S. human rights treaty 

reporting requirements. Within the next two years alone, the United States will be 

expected to report to both the UN Human Rights Committee and the Committee on the 

Elimination of Racial Discrimination, and thereafter will be expected to appear before 

each body to defend the United States' record of human rights compliance. S.B. 1070, if 

still in effect, would very likely be the subject of criticism before both bodies. 

55. If S.B. 1070, Arizona's attempt to set its own immigration policy in pursuit 

of "attrition through enforcement," were to go into effect, it would directly call into 

question the ability of the United States to speak with one voice at the international level 

on issues related to immigration and migration policy. Only the national government is 

in a position to accurately assess the impact of a policy such as S.B. 1070 on our overall 

foreign relations agenda and to balance the competing foreign relations considerations 

involved in the adoption and enforcement of such a law. When the United States incurs 

criticism of immigration law and policies adopted at the federal level, the United States is 
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normally in a position to review the criticism and determine whether to defend the 

practices against attack or else to take appropriate action to modify its practices. The 

United States is also able to develop and implement immigration policy in anticipation of 

these and other foreign relations concerns. In this case, however, the policy being 

pursued has not been developed, nor would it be implemented, with sensitivity to the full 

range of foreign policy information and considerations available to the national 

government, and the United States is unable to calibrate its immigration and foreign 

policies to respond effectively to these claims. 

56. If the several states were each allowed to pursue independent immigration 

enforcement policies such as the Arizona law, these serious concerns would be multiplied 

significantly, as the United States could be subjected to a cacophony of competing 

immigration enforcement priorities and agendas, with little regard for the sensitive 

diplomatic and foreign relations considerations that immigration policy addresses, and 

with an extreme adverse impact on the United States' ability to speak with one voice. 

57. S.B. 1070 - and in particular the mandatory verification regime 

requirement-thus poses a risk of provoking retaliatory treatment against U.S. nationals 

by other states, and threatens ongoing adverse consequences for important and sensitive 
\ 

bilateral relationships with U.S. allies such as Mexico, for our regional relations in the 

western hemisphere, and for our global relations in regional and multilateral institutions. 

It is likely to hinder our ability to secure the cooperation of other states in efforts to 

promote U.S. interests internationally across a range of trade, security, tourism, and other 

interests unrelated to immigration. Finally, it is likely to undermine the United States' 
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ability to engage effectively with the international community to promote the 

advancement and protection of human rights. Moreover, repairing such harm to 

international relations and U.S. stature in bilateral, regional and multilateral relationships 

after the fact can be extremely difficult. 

58. Accordingly, after having analyzed S.B. 1070, considered how it would 

interact with existing federal immigration policy and practice, and assessed the 

international reaction to it, I have concluded that S.B. 1070 runs counter to American 

foreign policy interests, and that its enforcement would further undermine American 

foreign policy. 

I declare under penalty of perjury that the foregoing is true and correct to the best 

ofmy information, knowledge and belief. Executed the L day of July, 2010 in 

Washington, D.C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

Civil Action No. 

DECLARATION OF MICHAEL AYTES 

Pursuant to 28 U.S.C. § 1746, I, Michael Aytes, declare and state as follows: 

1. I am employed by U.S. Citizenship and Immigration Services (USCIS), an agency 

of the Department of Homeland Security (DRS), as Senior Advisor to the Director of USCIS. I 

have been employed in this position since January 2010. My duties as Senior Advisor include, 

among other things, directing the USCIS planning effort for comprehensive immigration reform 

legislation and advising the Director about the direction and progress ofUSCIS efforts to 

transform its business processes. Prior to my current position, I have held a number of executive 

level positions since 1989 involving immigration benefit management at USCIS and its 

predecessor before March 2003, the Immigration and Naturalization Service (INS), including 

serving as: Acting Deputy Director ofUSCIS between 2008 and 2010 (the highest ranking 

official in the agency at that time); Associate Director, USCIS Domestic Operations Directorate 

(2006-2008); Director, Information and Customer Service (1999-2006); and Assistant 

Commissioner for Service Center Operations (1989-1997). I began my federal career with the 

INS in 1977. I make this declaration based on personal knowledge of the subject matter 
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acquired by me in the course of the performance of my official duties and upon information 

provided to me by personnel with relevant knowledge. 

2. As explained below, there are several situations in which aliens in the United 

States have been lawfully admitted, or are pursuing a process for obtaining a lawful status under 

Federal immigration law, but will not have filed an application or other form that has been 

designated as complying with registration requirements, and will not have been issued a 

document designated as evidence ofregistration. Nonetheless, DHS is aware of their presence 

through the processes provided by federal immigration law and may, in certain cases, have 

affirmatively decided not to pursue either removal or criminal prosecution. 

3. OHS regulations at 8 C.F.R. § 264. l(a) list certain OHS applications and other 

forms as registration forms for the purpose of complying with the alien registration requirements 

in 8 U.S.C. § 1302. OHS regulations at 8 C.F.R. § 264.l(b) designate certain DRS-issued cards 

and other documents ( also referred to in the regulations as "forms") as forms constituting 

evidence ofregistration for the purpose of complying with 8 U.S.C. § 1304(d). In this 

Declaration, the DHS regulations at 8 C.F.R. § 264.l(a) and (b) are referred to as the 

"registration regulations." 

4. In many cases, aliens who are eligible to apply for a particular immigration 

benefit may file with USCIS a designated form that also is designated as a registration form in 

the registration regulations. Once the application is processed and/or approved, the alien is 

issued a document designated as evidence of registration in the registration regulations. An 

example of a designated registration form is the Form 1-485, Application to Register Permanent 

Residence or Adjust Status ( commonly known as an "adjustment application"). Approval of an 

adjustment application will result in issuance of a Form I-551 Permanent Resident Card 
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( commonly known as a "green card"). Adjustment applicants are also eligible to file a Form 1-

765, Application for Employment Authorization, which, if approved, results in the issuance of an 

Employment Authorization Document (EAD). Both the green card and the EAD are designated 

as evidence of registration in the registration regulations. 

5. However, in a number of specific situations involving aliens within the United 

States who have been lawfully admitted to the United States or have a pending or approved 

application for a lawful immigration status, the registration regulations do not designate a OHS 

form currently in use as a lawful application for registration, do not specifically designate a 

document issued to the alien as evidence of registration, or both. These situations include, but 

are not limited to: Certain aliens eligible for relief under the Violence Against Women Act; 

aliens applying for asylum; aliens applying for "T" or "U" nonimmigrant status; aliens applying 

for Temporary Protected Status (TPS); and aliens applying for and granted nonimmigrant 

admission to the United States pursuant to the Visa Waiver Program. The registration 

regulations do not designate any form as a general "catch-all" that aliens present in the United 

States who have not otherwise submitted a form described in the regulations may submit to 

register with OHS. Accordingly, under these circumstances, aliens seeking the various 

humanitarian immigration benefits described below will not be in possession of a registration 

document, despite the fact that they have an application for such benefit pending with the federal 

government and that the federal government is aware of their presence in the United States. 

6. Violence Against Women Act. The Violence Against Women Act (VA WA) 

enables certain aliens who have been subjected to battery or extreme cruelty by their U.S. citizen 

or lawful permanent resident spouse, parent, or child to self-petition for immigration benefits (8 

U.S.C. § 1101(a)(51) (defining VAWA self-petitioner)). USCIS granted 6,258 VAWA self 
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petitions in fiscal year 2009. To file a VA WA self-petition, applicants submit a Form 1-360 

(Petition for Amerasian, Widow(er), or Special Immigrant), and written confirmation of receipt 

of the petition is issued by USCIS. Battered aliens who file a VA WA self-petition also receive a 

notice of action of a prima facie determination by USCIS, which, if positive, may be used to 

access certain public benefits available to victims of domestic violence. When a VA WA self

petition is approved, the battered alien receives an approval notice. Upon receipt of the approval 

notice, the battered alien becomes eligible, but is not required, to apply for employment 

authorization. When the battered alien is eligible to file for adjustment of status, which requires 

among other things that an immigrant visa number is immediately available, the alien may file 

the Form 1-485 as described above; otherwise, no form or document used in the VA WA self

petition process, including USCIS confirmation of receipt of the Form I-360, is included in the 

registration regulations. 

7. Under current DHS policy, an approved VA WA self-petitioner is placed in 

deferred action status by USCIS. Deferred action is a form of prosecutorial discretion by which 

the agency elects not to assert the full scope of its authority. Generally, a grant of deferred action 

stays immigration enforcement based on convenience to the government, and provides a basis for 

the alien to apply for employment authorization. This policy provides battered aliens some 

protection against immigration enforcement such as removal, and allows opportunities such as 

seeking protective orders against their abusers and cooperating with law enforcement in criminal 

cases brought against their abusers. 

8. Once a battered alien receives notice of approval of the VA WA self-petition and 

is placed in deferred action, the battered alien may, but is not required to, file a Form I-765 

(Application for Employment Authorization), which will result in issuance of an EAD. Current 
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processing times for VA WA self-petitions are 6 months, and current general processing times for 

EADs are 1.5 months. Therefore, on average, a battered alien would not receive a registration 

document until at least 7.5 months after the initial filing of the Form 1-360. With the exception 

of the EAD, no form or document used in the deferred action process is included in the 

registration regulations. 

9. Accordingly, a battered alien who is in the United States, regardless of 

immigration status, and who is has filed such a VA WA self petition and is awaiting an 

adjudication, generally will not -- by virtue of this federal immigration process -- have submitted 

or obtained a form satisfying the registration regulations. 

10. Asylum. Subject to certain statutory limitations, an alien who is physically 

present in the United States, regardless of immigration status, may apply for asylum under 

section 208 of the Immigration and Nationality Act (8 U.S.C. § 1158). To apply for asylum, 

applicants submit a Form 1-589 (Application for Asylum and Withholding of Removal). The 

registration regulations do not designate the Form 1-589 as a form by which aliens may comply 

with registration requirements. 

11. Under current DHS policy, arriving aliens who have established a credible fear of 

persecution and who are paroled from the custody of U.S. Immigration and Customs 

Enforcement (ICE) are provided with an approved Form 1-94 (Arrival/Departure Record) 

reflecting parole status. Although the Form 1-94 is designated as evidence of registration, not all 

asylum applicants are arriving aliens paroled from ICE custody. 

12. For aliens affirmatively applying for asylum with USCIS, as opposed to 

defensively in removal proceedings before the U.S. Department of Justice's Executive Office for 

Immigration Review (EOIR), the applicant receives written confirmation ofUSCIS' receipt of 

5 

Case  2:10-cv-01413-SRB  Document 6-2  eFiled  07/06/10  Pag 6 of 11  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0533

               


  

the application as well as directions for providing fingerprints. As a general matter, DHS 

concludes its asylum adjudication process before undertaking enforcement of immigration 

consequences against the alien. The applicant will then be interviewed by an asylum officer. 

Where a USCIS asylum officer, following an interview, determines that an alien is not eligible 

for asylum and the alien is not currently in a lawful immigration status, the alien is referred, 

typically through a Form 1-862 (Notice to Appear (NTA)), for further consideration of the 

asylum application in removal proceedings before EOIR. If a USCIS asylum officer determines 

that an alien is not eligible for asylum and the alien is in a lawful immigration status, the alien is 

denied asylum. Any alien whose application for asylum has been pending before USCIS or 

EOIR at least 150 days may file a DHS Form 1-765. USCIS may approve the Form 1-765 as a 

matter of discretion if the application for asylum has been pending at least 180 days, which will 

result in issuance of an EAD. But before the issuance of the EAD, the alien would not 

necessarily possess evidence of registration. An alien whose application for asylum has been 

granted is issued a Form 1-94, and also may file a Form 1-765, which will result in issuance of an 

EAD. Except for the Form 1-94 and EAD, which the registration regulations designate as 

evidence of registration, none of the forms or documents used in the USCIS asylum process are 

designated in those registration regulations as an application for, or evidence of, registration. 

USCIS granted 11,933 individuals asylum in fiscal year 2009. 

13. Accordingly, an alien who is in the United States, regardless of immigration 

status, and who has filed a pending application for asylum with DHS, generally will not -- by 

virtue of this federal immigration process -- have submitted or obtained a federal form satisfying 

the registration regulations, except as stated above with respect to the EAD for certain applicants 

whose applications have been pending more than 180 days .. 
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14. T and U nonimmigrant status. Federal law provides for the grant of"T" 

nonimmigrant status to certain victims of trafficking and their family members in the United 

States (8 U.S.C. § 1101(a)(15)(T)). In order to establish eligibility for T nonimmigrant status, 

aliens must establish, in part, that they are or have been a victim of a severe form of trafficking 

in persons, which means sex trafficking in which a commercial sex act was induced by force, 

fraud, or coercion, or the obtaining of a person for labor or services through the use of force, 

fraud, or coercion. Aliens seeking T nonimmigrant status must submit Form 1-914 (Application 

for T Nonimmigrant Status), which generates written confirmation of receipt of the application. 

Written confirmation of receipt of the application does not, however, constitute evidence of 

registration under the registration regulations. The applicant must comply with fingerprinting 

requirements and may be interviewed, and all applications are subject to detailed review to 

determine eligibility and whether DHS will exercise its discretionary authority to waive 

applicable grounds of inadmissibility. Approval of an application for T nonimmigrant status 

automatically generates an BAD and a Form 1-94. Except for the BAD and Form 1-94, no form 

or document used in the T nonimmigrant application process is included in the registration 

regulations. The current processing time for applications for T nonimmigrant status is 6 months. 

USCIS granted 710 individuals T nonimmigrant status in fiscal year 2009. 

15. Federal law provides for the grant of"U'' nonimmigrant status to certain crime 

victims and their family members in the United States (8 U.S.C. § 110l(a)(15)(U)). In order to 

establish eligibility for U nonimmigrant status, aliens must establish, in part, that they suffered 

substantial physical or mental abuse as a result of being a victim of certain delineated crimes. 

Those crimes include rape, torture, trafficking, incest, domestic violence, sexual exploitation, 

and other similarly serious crimes. Applicants seeking U nonimmigrant status must submit a 
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Form 1-918 (Petition for U Nonimmigrant Status). Submission of the application does not, 

however, provide an alien with evidence of registration designated under the registration 

regulations. Although an interview is not required, applicants are subject to fingerprinting and 

capture of other biometric indices, and applications are subject to detailed review to determine 

eligibility. Approval of an application for U nonimmigrant status automatically generates an 

BAD and Form 1-94, which, as noted above, satisfy the proof of registration requirement. Except 

for the BAD and Form 1-94, no form or document used in the U nonimmigrant application 

process is included in the registration regulations. The current average processing time for 

petitions for U nonimmigrant status is 6.1 months. U nonimmigrant status was granted to 8,663 

individuals in fiscal year 2009. 

16. DHS may grant an administrative stay of a final order of removal to aliens with 

pending applications or petitions for T or U nonimmigrant status who have set forth a prima facie 

case for approval (8 U.S.C. § 1227(d)(l)). Approval of an application for a stay of removal does 

not automatically generate an EAD and no form or document used in the stay of removal 

application process is included in the registration regulations. So an alien who received a stay of 

removal might still not possess evidence of registration, notwithstanding an administrative order 

authorizing the alien's temporary presence. 

17. Accordingly, an alien who is in the United States, regardless of immigration 

status, and who is in the process of seeking "T" or "U" nonimmigrant status, generally will not -

by virtue of this federal immigration process -- have submitted or obtained a federal form 

satisfying the registration regulations. 

18. Temporary Protected Status. Under 8 U.S.C. § 1254a, the Secretary of 

Homeland Security may designate foreign states whose nationals in the United States may apply 
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for Temporary Protected Status (TPS) in certain cases where conditions in the· foreign state 

prevent such aliens from being returned. Eligible nationals cannot be detained and removed on 

the basis of immigration status during the period in which they have TPS. The eligible alien 

must apply using DHS Form 1-821 (Application for Temporary Protected Status) and DHS Form 

1-765. Pursuant to the statute an alien is entitled to temporary treatment benefits, including an 

EAD, if the alien is prima facie eligible for TPS pending final adjudication. An alien applying 

for TPS can request an EAD, which may be granted based either on a prima facie determination 

of eligibility or upon a final adjudication granting TPS. Except for the EAD, no document used 

in the TPS application process is included in the registration regulations. As of June 3, 2010, 

USCIS has approved 23,475 applications for TPS under the designation of Haiti made by the 

Secretary of Homeland Security on January 15, 2010 in response to the devastating earthquake in 

that country three days before. The following other countries are currently within a period of 

designation for TPS: El Salvador; Honduras; Nicaragua; Somalia; and Sudan. 

19. Accordingly, an alien who is in the United States, regardless of immigration 

status, and who is in the process of seeking TPS or has applied for TPS, generally will not -- by 

virtue of this federal immigration process -- have submitted or obtained a federal form satisfying 

the registration regulations. 

20. Visa Waiver Program: The Visa Waiver Program (VWP) is administered by 

U.S. Customs and Border Protection (CBP), an agency of DHS. The only proof of admission 

currently issued to VWP travelers is the l-94W, and after implementation of the Electronic 

System for Travel Authorization (EST A) is complete, the only proof of admission issued to most 

VWP travelers will be the entry stamp on his or her passport reflecting the date of admission. 

Although the registration regulations designate the Form 1-94 generally as both the application 
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for registration and the evidence of registration for nonimmigrant aliens, the registration 

regulations do not refer specifically to the Form I-94W. Moreover, the ESTA process is not 

designated in those registration regulations as an application for, or evidence of, registration. 

21. Accordingly, an alien who is admitted to the United States through the VWP and 

who abides by the terms of admission, will be lawfully present but will not -- by virtue of this 

federal immigration process -- have submitted or obtained a federal form satisfying the 

registration regulations. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. Executed the 22nd day of June, 2010 in Washington, D.C. 

Michael Aytes 
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UNITED ST ATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERJCA, 

Plaintiff, 
Civil Action No. 

V. 

THE ST A TE OF ARJZONA, et al., 

Defendants. 

DECLARATION OF DAVID C. PALMA TIER 

Pursuant to 28 U.S.C. § 1746, I, David C. Palmatier, declare and state as follows: 

1. I am the Unit Chief for the Law Enforcement Support Center (LESC) within U.S. 

Immigration and Customs Enforcement (ICE), an agency within the Department of Homeland 

Security (OHS). I have served in this position since March 16, 2008. Prior to my current 

position, I served as the Assistant Special Agent in Charge in Boston, Massachusetts, from 

December 2005 to March 2008. Prior to that, I served as the Director of the Office of 

Investigations Training Division from November 2000 to December 2005. I make this 

declaration based on personal knowledge of the subject matter acquired by me in the course of 

the performance of my official duties. I am aware that the State of Arizona has enacted new 

immigration legislation, known as Senate Bill I 070 (SB I 070), and I have read and reviewed SB 

I 070 as amended. 

2. The purpose of my declaration is to describe the adverse effects of Arizona SB 

I 070 on the LESC's ability to respond, supervise, and monitor requests from law enforcement 
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partners in an effort to provide accurate and timely alien status determinations for subjects 

arrested or under investigation. 

3. As the LESC Unit Chief, I have direct managerial and supervisory authority over 

all sections that comprise the LESC, including three Operations Sections, the National Crime 

Information Center (NCIC) Section, the Communications Center Section, the Tip-line Section, 

the Training Section, and the Administration Section. The Operations Sections respond to 

requests for alien status determinations sent to the LESC via computer. The NCIC Section enters 

and validates all ICE lookout records in the NCIC computer system for immigration absconders 

(those who have been ordered removed but have absconded), previously deported aggravated 

felons, and fugitives sought for criminal violations of customs and immigration laws investigated 

by ICE. The Communications Center Section responds to phone requests for information and 

assistance by our state, local, and federal law enforcement partners. The Tip-line Section 

handles phone tips from the public relating to the full range of crimes enforced by DHS. The 

Training Section provides basic and advanced training to LESC employees. The Administration 

Section provides personnel, budget, and logistical support for the LESC. 

4. The LESC also responds to FBI requests for alien status determinations on non-

U.S. citizens seeking to purchase firearms; responds to U.S. Secret Service alien status 

determinations for aliens seeking access to a protected area (e.g., the White House Complex); 

and responds to alien status determinations related to employment issues at national security 

related locations that could be vulnerable to sabotage, attack, or exploitation. 

5. Congress established the LESC to provide alien status determination support to 

federal, state, and local law enforcement on a 24-hours-a-day, seven-days-a-week basis. The 

enabling legislation is codified in 8 U.S.C. §§ 1226(d)( l )(A) & 1252 Note. 
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6. The core mission of the LESC is to receive and respond to Immigration Alien 

Queries (IAQ) from law enforcement partners in an effort to provide accurate and timely alien 

status detem1inations for subjects arrested or under investigation. Biographic queries are routed 

to the LESC via the International Justice and Public Safety Information Sharing Network 

(NLETS). Biometric queries are routed to the LESC via state information bureaus and the FBI 

Criminal Justice Information Services (CJIS). Both biographic and biometric queries are sent 

and received via computer systems. Queries contain basic information such as name, date of 

birth, place of birth, sex, and other identifying information. LESC Law Enforcement Specialists 

query as many as ten DHS, FBI, and Interpol databases in order to produce a written alien status 

determination for the requesting agency. 

7. Like other components within DHS, the LESC prioritizes its efforts in order to 

focus on criminal aliens and those most likely to pose a potential threat to their communities. 

For example, criminal violations of the Inunigration and Nationality Act (INA) are given priority 

over administrative violations. The goal is to invest our finite resources on the criminals who 

pose the largest threat to public safety or national security risks. In addition, LESC supervisors 

monitor incoming requests for information and prioritize those that are time sensitive, such as 

roadside traffic stops and subjects that are about to be released from police custody. The LESC 

also conducts "enhanced responses" for IAQs that are associated with crimes such as murder, 

sexual assault, terrorism, gang-related crimes, and other serious crimes. As a general practice, 

IAQs are processed in the order they are received at the LESC. Older queries are generally 

completed before work is completed on new queries. However, there are exceptions made in an 

effort to respond to time-sensitive queries and those queries that involve serious offenders; one 

example, listed above, would be traffic stops, where a highway patrolman has a limited amount 
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of time to detain a suspected illegal alien. Likewise, illegal aliens arrested for serious crimes 

such as homicide are made a priority in the queue if the subject will be released on bail or bond. 

This prioritization ensures that aliens arrested for particularly serious or violent crimes are not 

released into the general public if LESC' s verification allows for the further detention of the 

alien. But the two priorities (responding on illegal aliens arrested for particularly serious crimes 

and responding to time sensitive inquiries, such as traffic stops) compete with each other, 

meaning that a surge in time-sensitive inquiries from the enforcement of the Arizona law will 

adversely affect responses regarding aliens arrested for particularly serious crimes. Additionally, 

the LESC has several queues that allow for the prioritization of queries based upon originating 

agency. Examples of unique queues include interoperability queries based upon fingerprints, 

biographical queries sent via NLETS, and Brady Act queries for firearms purchasers. The LESC 

does not currently have the ability to separate queries from Arizona as they arrive. Furthermore, 

creating an Arizona queue would not prioritize queries based upon the risk posed by the violator 

or the seriousness of the charge. Separating data in that manner is not currently possible using 

the data fields provided in the current IAQ formatted messages 

8. Currently, the average query waits for approximately 70 minutes before a Law 

Enforcement Specialist is available to work on the request. On average, it takes an additional 11 

minutes per query to research OHS data systems and to provide the written alien status 

determination. 

9. Over the years, the LESC has experienced continuous and dramatic increases in 

alien status determination queries. IAQs from fiscal year (FY) 2007 to date were: 

FY 2007 
FY 2008 
FY 2009 
FY 2010 

727,903 
807,106 

1,064,261 
726,275 (through May 31 , 2010) 
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10. From FY 08 to FY 09, the LESC had a 20% increase in the number of IAQs. 

Although FY 10 is not over yet, LESC personnel project there will be at least a 10% increase in 

IAQs from FY 09 to FY 10. 

11. The internal LESC computer system (ACRIMe) is dynamically updated as 

records are added or deleted. ACRIMe alien status determination records are retained for 75 

years. Law Enforcement Specialists also access approximately six to ten other federal databases, 

depending on the circumstances regarding the subject, in order to determine alien status. The 

ACRIMe computer system randomly selects approximately 5% of all alien status determination 

responses for quality assurance. Quality assurance reviews determine if the search protocols 

were fo llowed and if the correct status determination was made. LESC employees do not 

typically review alien files in order to provide alien status determinations. If an alien file review 

is required, that review will have to be completed by the ICE field office, and depending on the 

physical location of the alien file, the review may take two days or more. 

12. Many U.S. citizens, if queried through the LESC, result in a "no match" response 

to the requesting agency, meaning that the Law Enforcement Specialist was unable to locate any 

records or prior encounters in the DHS databases queried. However, to arrive at the no match 

response for U.S. citizens requires the same level of investment in staffing resources to 

determine the subject is a no match. And, notably, a "no match" response would not guarantee 

that the subject of the search was an American citizen- it would simply reflect an absence of 

records in the LESC system. 

13. The LESC has 153 Law Enforcement Specialists (LES) assigned to respond to 

IAQs from all partner agencies. If queries come to the LESC in a consistent and steady manner, 
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a fully trained and experienced LES can process approximately l 0,000 IAQs per year. Based on 

current LES staffing, the LESC theoretically has the capacity to handle approximately 1.5 

million IAQs per year. However, the number of queries that come to the LESC at any given time 

is not consistent. This makes it difficult to predict and staff in a manner that accounts for 

temporary spikes in activity. On a weekly basis, the LESC experiences activity spikes that 

require the use of overtime in order to handle the incoming lAQs from LESC partners. In 

addition, personnel from other LESC sections are routinely diverted from other critical missions 

to deal with IAQ activity spikes. 

14. The LESC also performs a significant role in supporting the ICE Secure 

Communities Program by producing alien status determinations based on biometric (fingerprint) 

booking information. Secure Communities was created to improve, modernize, and prioritize 

ICE's efforts to identify and remove criminal aliens from the United States. Secure 

Communities arranges for willing jurisdictions to access biometric technology so they can 

simultaneously check a person' s criminal and immigration history when the person is charged 

criminally. Once illegal aliens are identified, ICE must then determine how to proceed and 

whether to lodge a detainer or otherwise pursue the alien's detention and removal from the 

United States upon the alien's release from criminal custody. ICE first deployed the technology 

in October of 2008, and as of June 8, 2010, has deployed it to 281 jurisdictions. ICE plans to 

deploy the technology nationwide to more than 3,000 jurisdictions by the end of FY 2013. The 

LESC has already experienced an increase in processing times since the establishment of the 

Secure Communities Program due to the receipt of extensive criminal records and previous OHS 

encounters with more serious criminal aliens. As our support for Secure Communities continues 

to grow, we anticipate an increased workload due to the need for more complex queries that will 
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further increase LESC response times. Thus, the expansion of the Secure Communities Program 

alone will likely utilize much of the capacity of the LESC. 

15. In my professional judgment, Arizona SB 1070 will inevitably result in a 

significant increase in the number of lAQs. The LESC processed just over 1,000,000 IAQs in 

FY 09. According to the FBI Criminal Justice Information Services (CJIS), in FY 09 criminal 

justice agencies in Arizona submitted 563,474 arrest records to CJIS, but just over 80,000 IAQs 

originated from all agencies within the state of Arizona in FY 09. Thus, Arizona SB 1070's 

requirement that "[ a ]ny person who is arrested shall have the person's immigration status 

determined before the person is released" could, by itself, dramatically increase the LESC's 

workload. Moreover, because Arizona' s law calls for status verifications for lawful stops

whether or not such stops result in an arrest- the number ofIAQ' s will increase dramatically. If 

even a small percentage of these stops, detentions, and arrests lead to new lAQs, the LESC will 

be forced to process thousands of additional IAQs annually. Moreover, Arizona' s new law will 

result in an increase in the number of U.S. citizens and lawful permanent residents being queried 

through the LESC, reducing our ability to provide timely responses to law enforcement on 

serious criminal aliens. 

16. This increase in queries from Arizona wi ll delay response times for all IAQs and 

risks exceeding the capacity of the LESC to respond to higher priority requests for criminal alien 

status determinations from law enforcement partners nationwide. Furthermore, the potential 

increase in queries by Arizona along with the possibility of other states adopting similar 

legislation could overwhelm the system. 

17. If the LESC's capacity to respond to requests for assistance is exceeded, the initial 

impact would be delays in responding to time-sensitive inquiries from state, local, and federal 
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law enforcement, meaning that very serious violators may well escape scrutiny and be released 

before the LESC can respond to police and inform them of the serious nature of the illegal alien 

they have encountered. If delays continue to increase at the LESC, ICE might have to divert 

personnel from other critical missions to serve the needs of our law enforcement partners. The 

LESC directly supports both the public safety and national security missions of OHS. These are 

critical missions which cannot be allowed to fail. 

18. I expect no increase in LESC resources in terms of personnel. As such, I 

anticipate an increase in inquiries will slow response times for inquiries without respect to the 

priority level of the subject in question. Based on my professional experience, slower response 

times result in an increased likelihood that the subject of an inquiry, including subjects who are 

high-priority, will be released, potentially resulting in the commission of additional violent 

crimes, greater difficulty in locating the alien to initiate removal proceedings, and further 

impediments to ICE's ability to efficiently obtain removal orders and remove criminal aliens 

from the United States. 

19. It is important to note that LESC' s responses to IAQs do not always provide a 

definitive answer as to an alien's immigration status. Indeed, almost 10,000 of the 80,000 IAQs 

the LESC processed from Arizona in FY 2009 resulted in an indeterminate answer (for 

comparison, just over 15,000 of the IAQs from Arizona in FY 2009 resulted in a response of 

lawful presence). Moreover, a U.S. citizen, when queried through the LESC, would likely be 

returned with a "no match" response. Many- if not most- U.S. citizens have no records 

contained in the databases available to the LESC. Experience has demonstrated that some police 

officers are confused in these types of situations and sometimes want to detain the suspected 
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illegal alien (actually a U.S. citizen) until they can call the LESC or their local ICE field office to 

confirm the subject's immigration status. 

20. This declaration has focused on the impact of SB 1070 on the LESC system. If 

other populous states adopted similar laws, the LESC would be unable to respond to inquiries in 

a time fran1e which would be useful to law enforcement needs. 

21. I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge and belief. Executed the 28th day of June, 2010 in Williston, Vermont. 

,J~eL· 
David C. Palmatier 
Unit Chief 
Law Enforcement Support Center 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 

Plaintiff, 
Civil Action No. 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

DECLARATION OF DANIEL H. RAGSDALE 

Pursuant to 28 U.S.C. § 1746, I, Daniel H. Ragsdale, declare and state as follows: 

1. I am the Executive Associate Director for Management and Administration at 

U.S. Immigration and Customs Enforcement (ICE) within the U.S. Department of Homeland 

Security (DHS). I have served in this position since January 2010. Before that, I served as a 

Senior Counselor to ICE's Assistant Secretary from November 2008 until October 2009, and, 

prior to that, as the Chief of the ICE Enforcement Law Division from October 2006 until 

November 2008. From September 1999 until September 2006, I served in several positions in 

ICE's Office of Chief Counsel in Phoenix, Arizona. I also was designated as a Special Assistant 

U.S. Attorney (SA USA), which allowed me to prosecute immigration crimes. 

2. Under the supervision of ICE's Assistant Secretary, I have direct managerial and 

supervisory authority over the management and administration of ICE. I am closely involved in 

the management oflCE's human and financial resources, matters of significance to the agency, 

and the day-to-day operations of the agency. I make this declaration based on personal 
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knowledge of the subject matter acquired by me in the course of the performance of my official 

duties. 

Overview of ICE Programs 

3. ICE consists of two core operational programs, Enforcement and Removal 

Operations (ERO), which handles civil immigration enforcement, and Homeland Security 

Investigations (HSI), which handles criminal investigations. I am generally aware of the 

operational activities of all offices at ICE, and I am specifically aware of their activities as they 

affect and interface with the programs I directly supervise. 

4. HSI houses the special agents who investigate criminal violations of the federal 

customs and immigration laws. HSI also primarily handles responses to calls from local and 

state law enforcement officers requesting assistance, including calls requesting that ICE transfer 

aliens into detention. However, because of the policy focus on devoting investigative resources 

towards the apprehension of criminal aliens, the responsibility of responding to state and local 

law enforcement is shared with, and is increasingly transitioning to, ERO to allow HSI special 

agents to focus more heavily on criminal investigations. On an average day in FY 2009, HSI 

special agents nationwide arrested 62 people for administrative immigration violations, 22 

people for criminal immigration offenses, and 42 people for criminal customs offenses. 

5. ERO is responsible for detaining and removing aliens who lack lawful authority 

to remain in the United States. On an average day, ERO officers nationwide arrest 

approximately 816 aliens for administrative immigration violations and remove approximately 

912 aliens, including 456 criminal aliens, from the United States to countries around the globe. 

As of June 2, 2010, ICE had approximately 32,313 aliens in custody pending their removal 

proceedings or removal from the United States. 
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6. In addition to HSI and ERO, ICE has the Office of State and Local Coordination 

(OSLC) which focuses on outreach to state, local, and tribal law enforcement agencies to build 

positive relationships with ICE. In addition, OSLC administers the 287(g) Program, through 

which ICE enters into agreements with state, local, and tribal law enforcement agencies for those 

agencies to perform certain federal immigration enforcement functions under the supervision of 

federal officials. Each agreement is formalized through a Memorandum of Agreement (MOA) 

and authorized pursuant to Section 287(g) of the Immigration and Nationality Act (INA), 

8 u.s.c. § 1357(g). 

7. Consistent with its policy of focusing enforcement efforts on criminal aliens, ICE 

created the Secure Communities program to improve, modernize, and prioritize ICE's efforts to 

identify and remove criminal aliens from the United States. Through the program, ICE has 

leveraged biometric information-sharing to ensure accurate and timely identification of criminal 

aliens in law enforcement custody. The program office arranges for willing jurisdictions to 

access the biometric technology so they can simultaneously check a person's criminal and 

immigration history when the person is booked on criminal charges. When an individual in 

custody is identified as being an alien, ICE must then determine how to proceed with respect to 

that alien, including whether to lodge a detainer or otherwise pursue the alien's detention and 

removal from the United States upon the alien's release from criminal custody. ICE does not 

lodge detainers or otherwise pursue removal for every alien in custody, and has the discretion to 

decide whether lodging a detainer and/ or pursuing removal reflects ICE's policy priorities. 
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ICE Initiatives and Activities in Arizona and at the Southwest Border 

8. ICE has devoted substantial resources to increasing border security and combating 

smuggling of contraband and people. Indeed, 25 percent of all ICE special agents are stationed 

in the five Southwest border offices. Of those, 353 special agents are stationed in Arizona to 

investigate crimes, primarily cross-border crimes. ERO currently has 361 law enforcement 

officers inArizona. Further, the ICE Office of the Principal Legal Advisor (OPLA) has 147 

attorneys stationed in the areas of responsibility on the Southwest border, including 37 attorneys 

in Arizona alone to prosecute removal cases and advise ICE officers and special agents, as well 

as one attorney detailed to the U.S. Attorney's Office for the District of Arizona to support the 

prosecution of criminals identified and investigated by ICE agents. Two additional attorneys 

have been allocated and are expected to enter on duty as SAUSAs in the very near future. 

9. ICE's attention to the Southwest Border has included the March 2009 launch of 

the Southwest Border Initiative to disrupt and dismantle drug trafficking organizations operating 

along the Southwest border. This initiative was designed to support three goals: guard against 

the spillover of violent crime into the United States; support Mexico's campaign to crack down 

on drug cartels in Mexico; and reduce movement of contraband across the border. This initiative 

called for additional personnel, increased intelligence capability, and better coordination with 

state, local, tribal, and Mexican law enforcement authorities. This plan also bolstered the law 

enforcement resources and inforn1ation-sharing capabilities between and among DHS and the 

Departments of Justice and Defense. ICE's efforts on the Southwest border between March 2009 

and March 2010 have resulted in increased seizures of weapons, money, and narcotics along the 

Southwest border as compared to the same time period between 2008 and 2009. ICE also 
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increased administrative arrests of criminal aliens for immigration violations by 11 percent along 

the Southwest border during this period. 

10. ICE has focused even more closely on border security in Arizona. ICE is 

participating in a multi-agency operation known as the Alliance to Combat Transnational Threats 

(ACTT) (formerly the Arizona Operational Plan). Other federal agencies, including the 

Department of Defense, as well as state and local law enforcement agencies also support the 

ACTT. To a much smaller degree, ACTT receives support from the Government of Mexico 

through the Merida initiative, a United States funded program designed to support and assist 

Mexico in its efforts to disrupt and dismantle transnational criminal organizations, build capacity, 

strengthen its judicial and law enforcement institutions, and build strong and resilient 

communities. 

11. The ACTT began in September 2009 to address concerns about crime along the 

border between the United States and Mexico in Arizona. The primary focus of ACTT is 

conducting intelligence-driven border enforcement operations to disrupt and dismantle violent 

cross-border criminal organizations that have a negative impact on the lives of the people on both 

sides of the border. The ACTT in particular seeks to reduce serious felonies that negatively 

affect public safety in Arizona. These include the smuggling of aliens, bulk cash, and drugs; 

document fraud; the exportation of weapons; street violence; homicide; hostage-taking; money 

laundering; and human trafficking and prostitution. 

12. In addition to the ACTT, the Federal Government is making other significant 

efforts to secure the border. On May 25, 2010, the President announced that he will be 

requesting $500 million in supplemental funds for enhanced border protection and law 

enforcement activities, and that he would be ordering a strategic and requirements-based 
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deployment of 1,200 National Guard troops to the border. This influx ofresources will be 

utilized to enhance technology at the border; share information and support with state, local, and 

tribal law enforcement; provide intelligence and intelligence analysis, surveillance, and 

reconnaissance support; and additional training capacity. 

13. ICE also is paying increasing attention to alien smuggling, along with other 

contraband smuggling, with the goal of dismantling large organizations. Smuggling 

organizations are an enforcement priority because they tend to create a high risk of danger for the 

persons being smuggled, and tend to be affiliated with the movement of drugs and weapons. ICE 

has had success of late in large operations to prosecute and deter alien smugglers and those who 

transport smuggled aliens. During recent operations in Arizona and Texas, ICE agents made a 

combined total of 85 arrests, searched 18 companies, and seized more than 100 vehicles and 

more than 30 firearms. 

14. This summer, ICE launched a surge in its efforts near the Mexican border. This 

surge was a component of a strategy to identify, disrupt, and dismantle cartel operations. The 

focus on cartel operations is a policy priority because such cartels are responsible for high 

degrees of violence in Mexico and the United States-the cartels destabilize Mexico and threaten 

regional security. For 120 days, ICE will add 186 agents and officers to its five Southwest 

border offices to attack cartel capabilities to conduct operations; disrupt and dismantle drug 

trafficking organizations; diminish the illicit flow of money, weapons, narcotics, and people into 

and out of the U.S.; and enhance border security. The initiative, known as Operation Southern 

Resolve, is closely coordinated with the Government of Mexico, as well as Mexican and U.S. 

federal, state and local law enforcement to ensure maximum impact. The initiative also includes 
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targeting transnational gang activity, targeting electronic and traditional methods of moving illicit 

proceeds, and identifying, arresting, and removing criminal aliens present in the region. 

15. Although ICE continues to devote significant resources to immigration 

enforcement in Arizona and elsewhere along the Southwest border, ICE recognizes that a full 

solution to the immigration problem will only be achieved through comprehensive immigration 

reform (CIR). Thus, ICE, in coordination with DHS and the Department's other operating 

components, has committed personnel and energy to advancing CIR. For example, ICE's 

Assistant Secretary and other senior leaders have advocated for comprehensive immigration 

reform during meetings with, and in written letters and statements to, advocacy groups, non

governmental organizations, members of the media, and members of Congress. Other ICE 

personnel have participated in working groups to develop immigration reform proposals to 

include in CIR and to prepare budget assessments and projections in support of those proposals. 

ICE Enforcement Priorities 

16. DHS is the federal department with primary responsibility for the enforcement of 

federal immigration law. Within DHS, ICE plays a key role in this enforcement by, among other 

functions, serving as the agency responsible for the investigation of immigration-related crimes, 

the apprehension and removal of individuals from the interior United States, and the 

representation of the United States in removal proceedings before the Executive Office for 

Immigration Review within the Department of Justice. As the department charged with 

enforcement of federal immigration laws, DHS exercises a large degree of discretion in 

determining how best to carry out its enforcement responsibilities. This discretion also allows 

ICE to forego criminal prosecutions or removal proceedings in individual cases, where such 

forbearance will further federal immigration priorities. 
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17. ICE's priorities at a national level have been refined to reflect Secretary 

Napolitano's commitment to the "smart and tough enforcement of immigration laws." Currently, 

ICE's highest enforcement priorities-meaning, the most important targets for apprehension and 

removal efforts-are aliens who pose a danger to national security or a risk to public safety, 

including: aliens engaged in or suspected of terrorism or espionage; aliens convicted of crimes, 

with a particular emphasis on violent criminals, felons, and repeat offenders; certain gang 

members; and aliens subject to outstanding criminal warrants. 

18. Other high priorities include aliens who are recent illegal entrants and "fugitive 

aliens" (i.e., aliens who have failed to comply with final orders ofremoval). The attention to 

fugitive aliens, especially those with criminal records, recognizes that the government expends 

significant resources providing procedural due process in immigration proceedings, and that the 

efficacy of removal proceedings is undermined if final orders of removal are not enforced. 

Finally, the attention to aliens who are recent illegal entrants is intended to help maintain control 

at the border. Aliens who have been present in the U.S. without authorization for a prolonged 

period of time and who have not engaged in criminal conduct present a significantly lower 

enforcement priority. And aliens who meet certain humanitarian criteria may not be an 

"enforcement" priority at all-in such humanitarian cases, federal immigration priorities may 

recommend forbearance in pursuing removal. 

19. ICE bases its current priorities on a number of different factors. One factor is the 

differential between the number of people present in the United States illegally-approximately 

10.8 million aliens, including 460,000 in Arizona-and the number of people ICE is resourced to 

remove each year-approximately 400,000. This differential necessitates prioritization to ensure 

that ICE expends resources most efficiently to advance the goals of protecting national security, 
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protecting public safety, and securing the border. Another factor is ICE's consideration of 

humanitarian interests in enforcing federal immigration laws, and its desire to ensure aliens in 

the system are treated fairly and with appropriate respect given their individual circumstances. 

Humanitarian interests may, in appropriate cases, support a conclusion that an alien should not be 

removed or detained at all. And yet another factor is ICE's recognition that immigration 

detainees are held for a civil purpose-namely, removal-and not for punishment. Put another 

way, although entering the United States illegally or failing to cooperate with ICE during the 

removal process is a crime, being in the United States without authorization is not itself a crime. 

ICE prioritizes enforcement to distinguish between aliens who commit civil immigration 

violations from those commit or who have been convicted of a crime. 

20. Consequently, ICE is revising policies and practices regarding civil immigration 

enforcement and the immigration detention system to ensure the use of its enforcement 

personnel, detention space, and removal resources are focused on advancing these priorities. For 

example, ICE has two programs within ERO designed to arrest convicted criminal aliens and 

alien fugitives. These are the Criminal Alien Program (CAP) and the National Fugitive 

Operations Program (fugitive operations). ICE officers assigned to CAP identify criminal aliens 

who are incarcerated within federal, state, and local prisons and jails, as well as aliens who have 

been charged or arrested and remain in the custody of the law enforcement agency. ICE officers 

assigned to fugitive operations seek to locate and arrest aliens with final orders of removal. 

These officers also seek to locate, arrest, and remove convicted criminal aliens living at large in 

communities and aliens who previously have been deported but have returned unlawfully to the 

United States. They also present illegal reentry cases for prosecution in federal courts to deter 

such recidivist conduct. 
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21. Likewise, in keeping with the Secretary's policy determination that immigration 

enforcement should be "smart and tough" by focusing on specific priorities, ICE issued a new 

strategy regarding worksite enforcement. This strategy shift prioritized the criminal 

investigation and prosecution of employers and de-emphasized the apprehension and removal of 

illegal aliens working in the United States without authorization. Although Federal law does not 

make it a distinct civil or criminal offense for unauthorized aliens merely to seek employment in 

the U.S., such aliens may be removed for being in the U.S. illegally. ICE's new strategy 

acknowledges that many enter the United States illegally because of the opportunity to work. 

Thus, the strategy seeks to address the root causes of illegal immigration and to do the following: 

(i) penalize employers who knowingly hire illegal workers; (ii) deter employers who are tempted 

to hire illegal workers; and (iii) encourage all employers to take advantage of well-crafted 

compliance tools. At the same time, the policy recognizes that humanitarian concerns counsel 

against focusing enforcement efforts on unauthorized workers. The strategy permits agents to 

exercise discretion and work with the prosecuting attorney to assess how to best proceed with 

respect to illegal alien witnesses. One of the problems with Arizona Senate Bill 1070 (SB 1070) 

is that it will divert focus from this "smart and tough" focus on employers to responses to 

requests from local law enforcement to apprehend aliens not within ICE's priorities. 

22. In addition to refocusing ICE's civil enforcement priorities, ICE has also 

refocused the 287(g) program so that state and local jurisdictions with which ICE has entered 

into agreements to exercise federal immigration authority do so in a manner consistent with 

ICE's priorities. The mechanism for this refocusing has been a new MOA with revised terms 

and conditions. Jurisdictions that already had agreements were required to enter into this revised 

MOAin October of 2009. Also, ICE opted not to renew 287(g) agreements with task force 
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officers with the Maricopa County Sheriff's Office and officers stationed within the Los Angeles 

County Sheriff's Office's jail. These decisions were based on inconsistency between the 

expectations of the local jurisdiction and the priorities of ICE. 

23. ICE communicates its enforcement priorities to state and local law enforcement 

officials in a number of ways. With respect to the 287(g) program, the standard MOA describes 

the focus on criminals, with the highest priority on the most serious offenders. In addition, when 

deploying interoperability technology through the Secure Communities program, local 

jurisdictions are advised of ICE's priorities in the MOA and in outreach materials. 

24. In addition to the dissemination of national civil enforcement priorities to the 

field, the refocusing of existing ICE programs, and other efforts to prioritize immigration 

enforcement to most efficiently protect the border and public safety, the Assistant Secretary and 

his senior staff routinely inform field locations that they have the authority and should exercise 

discretion in individual cases. This includes when deciding whether to issue charging 

documents, institute removal proceedings, release or detain aliens, place aliens on alternatives to 

detention (e.g., electronic monitoring), concede an alien's eligibility for relief from removal, 

move to terminate cases where the alien may have some other avenue for relief, stay 

deportations, or defer an alien's departure. 

25. The Assistant Secretary has communicated to ICE personnel that discretion is 

particularly important when dealing with long-time lawful permanent residents, juveniles, the 

immediate family members of U.S. citizens, veterans, members of the armed forces and their 

families, and others with illnesses or special circumstances. 

26. ICE exercises prosecutorial discretion throughout all the stages of the removal 

process-investigations, initiating and pursuing proceedings, which charges to lodge, seeking 
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termination of proceedings, administrative closure of cases, release from detention, not taking an 

appeal, and declining to execute a removal order. The decision on whether and how to exercise 

prosecutorial discretion in a given case is largely informed by ICE's enforcement priorities. 

During my tenure at ICE as an attorney litigating administrative immigration cases, as well as 

my role as a SAUSA prosecuting criminal offenses and in my legal and management roles at ICE 

headquarters, I am aware of many cases where ICE has exercised prosecutorial discretion to 

benefit an alien who was not within the stated priorities of the agency or because of humanitarian 

factors. For example, ICE has released an individual with medical issues from detention, 

terminated removal proceedings to allow an alien to regularize her immigration status, declined 

to assert the one year filing deadline in order to allow an individual to apply for asylum before 

the immigration judge, and terminated proceedings for a long-term legal permanent resident who 

served in the military, among numerous other examples. 

27. ICE's exercise of discretion in enforcement decisions has been the subject of 

several internal agency communications. For example, Attachment A is a true and accurate copy 

of a November 7, 2007 memorandum from ICE Assistant Secretary Julie Myers to ICE Field 

Office Directors and ICE Special Agents in Charge. Pursuant to this memorandum, ICE agents 

and officers should exercise prosecutorial discretion when making administrative arrests and 

custody determinations for aliens who are nursing mothers absent any statutory detention 

requirement or concerns such as national security or threats to public safety. Attachment B is a 

true and accurate copy, omitting attachments thereto, of an October 24, 2005 memorandum from 

ICE Principal Legal Advisor William J. Howard to OPLA Chief Counsel as to the manner in 

which prosecutorial discretion is exercised in removal proceedings. Attachment C is a true and 

accurate copy of a November 17, 2000 memorandum from Immigration and Naturalization 
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Service (INS) Commissioner Doris Meissner to various INS personnel concerning the exercise of 

prosecutorial discretion. The Assistant Secretary also outlined in a recent memorandum to all 

ICE employees the agency's civil immigration enforcement priorities relating to the 

apprehension, detention, and removal of aliens ( available at 

http:/ /www.ice.gov/doclib/civil enforcement priorities. pdf). 

28. In sum, ICE does not seek to arrest, detain, remove, or refer for prosecution, all 

aliens who may be present in the United States illegally. ICE focuses its enforcement efforts in a 

manner that is intended to most effectively further national security, public safety, and security of 

the border, and has affirmative reasons not to seek removal or prosecution of certain aliens. 

International Cooperation with ICE Enforcement 

29. ICE cooperates with foreign governments to advance our criminal investigations 

of transnational criminal organizations (such as drug cartels, major gangs, and organized alien 

smugglers) and to repatriate their citizens and nationals who are facing deportation. With respect 

to our criminal investigations, ICE's Office oflnternational Affairs has 63 offices in 44 countries 

staffed with special agents who, among other things, investigate crime. In Mexico alone, ICE 

has five offices consisting of a total of38 personnel. Investigators in ICE attache offices 

investigate cross-border crime, including crime that affects Arizona and the rest of the 

Southwest. In addition, they work with foreign governments to secure travel documents and 

clearance for ICE to remove aliens from the United States. ICE negotiates with foreign 

governments to expedite the removal process, including negotiating electronic travel document 

arrangements. International cooperation for ICE is critical. 

30. International cooperation advances ICE's goal of making the borders more secure. 

To address cross-border crime at the Southwest border, ICE is cooperating very closely with the 
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Government of Mexico in particular. Two prime examples ofICE and Mexican cooperation 

include Operation Armas Cruzadas, designed to improve information sharing and to identify, 

disrupt, and dismantle criminal networks engaged in weapons smuggling, and Operation 

Firewall, as part of which Mexican customs and ICE-trained Mexican Money Laundering-Vetted 

Units target the illicit flow of money out of Mexico on commercial flights and in container 

shipments. 

31. Also to improve border security and combat cross-border crime, ICE is engaged 

in other initiatives with the Government of Mexico. For instance, ICE is training Mexican 

customs investigators. ICE also provides Mexican law enforcement officers and prosecutors 

training in human trafficking, child sexual exploitation, gang investigations, specialized 

investigative techniques, and financial crimes. ICE has recruited Mexican federal police officers 

to participate in five of the ICE-led Border Enforcement Security Task Forces (BESTs). The 

BEST platform brings together multiple law enforcement agencies at every level to combat 

cross-border crime, including crime touching Arizona. Sharing information and agents is 

promoting more efficient and effective investigations. ICE has benefited from the Government 

of Mexico's increased cooperation, including in recent alien smuggling investigations that 

resulted in arrests in Mexico and Arizona. 

32. In addition to the importance of cooperation from foreign governments in 

criminal investigations, ICE also benefits from good relationships with foreign governments in 

effecting removals of foreign nationals. Negotiating removals, including country clearance, to 

approvals and securing travel documents, is a federal matter and often one that requires the 

cooperation of the country that is accepting the removed alien. ICE removes more nationals of 

Mexico than of any other country. In FY 2009, ICE removed or returned approximately 275,000 
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Mexican nationals, which constitutes more than 70 percent of all removals and returns. Not all 

countries are equally willing to repatriate their nationals. Delays in repatriating nationals of 

foreign countries causes ICE financial and operational challenges, particularly when the aliens 

are detained pending removal. Federal law limits how long ICE can detain an alien once the 

alien is subject to a final order of removal. Therefore, difficulties in persuading a foreign 

country to accept a removed alien mns the risk of extending the length of time that a potentially 

dangerous or criminal alien remains in the United States. Thus, the efficient operation of the 

immigration system relies on cooperation from foreign governments. 

Reliance on Illegal Aliens in Enforcement and Prosecution 

33. ICE agents routinely rely on foreign nationals, including aliens unlawfully in the 

United States, to build criminal cases, including cases against other aliens in the United States 

illegally. Aliens who are unlawfully in the United States, like any other persons, may have 

important information about criminals they encounter-from narcotics smugglers to alien 

smugglers and beyond-and routinely support ICE's enforcement activities by serving as 

confidential informants or witnesses. When ICE's witnesses or informants are illegal aliens who 

are subject to removal, ICE can exercise discretion and ensure the alien is able to remain in the 

country to assist in an investigation, prosecution, or both. The blanket removal or incarceration 

of all aliens unlawfully present in Arizona or in certain other individual states would interfere 

with ICE's ability to pursue the prosecution or removal of aliens who pose particularly 

significant threats to public safety or national security. Likewise, ICE can provide temporary and 

long-term benefits to ensure victims of illegal activity are able to remain in the United States. 

34. Tools relied upon by ICE to ensure the cooperation of informants and witnesses 

include deferred action, stays ofremoval, U visas for crime victims, T visas for victims of human 
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trafficking, and S visas for significant cooperators against other criminals and to support 

investigations. These tools allow aliens who otherwise would face removal to remain in the 

United States either temporarily or permanently, and to work in the United States in order to 

support themselves while here. Many of these tools are employed in situations where federal 

immigration policy suggests an affirmative benefit that can only be obtained by not pursuing an 

alien's removal or prosecution. Notably, utilization of these tools is a dynamic process between 

ICE and the alien, which may play out over time. An alien who ultimately may receive a 

particular benefit-for example, an S visa-may not immediately receive that visa upon initially 

coming forward to ICE or other authorities, and thus at a given time may not have 

documentation or evidence of the fact that ICE is permitting that alien to remain in the United 

States. 

35. Although ICE may rely on an illegal alien as an informant in any type of 

immigration or custom violation it investigates, this is particularly likely in alien smuggling and 

illegal employment cases. Aliens who lack lawful status in the United States are routinely 

witnesses in criminal cases against alien smugglers. For example, in an alien smuggling case, 

the smuggled aliens are in a position to provide important information about their journey to the 

United States, including how they entered, who provided them assistance, and who they may 

have paid. If these aliens were not available to ICE, special agents would not be positioned to 

build criminal cases against the smuggler. ICE may use a case against the smuggler to then build 

a larger case against others in the smuggling organization that assisted the aliens across the 

border. 

36. ICE also relies heavily on alien informants and witnesses in illegal employment 

cases. In worksite cases, the unauthorized alien workers likewise have important insight and 
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information about the persons involved in the hiring and employment process, including who 

may be amenable to a criminal charge. 

37. ICE also relies heavily on alien informants and cooperators in investigations of 

transnational gangs, including violent street gangs with membership and leadership in the United 

States and abroad. Informants and cooperating witnesses help ICE identify gang members in the 

United States and provide information to support investigations into crimes the gang may be 

committing. In some cases, this includes violent crime in aid of racketeering, narcotics 

trafficking, or other crimes. 

38. During my years at ICE, I have heard many state and local law enforcement and 

immigration advocacy groups suggest that victims and witnesses of crime may hesitate to come 

forward to speak to law enforcement officials if they lack lawful status. The concern cited is 

that, rather than finding redress for crime, victims and witnesses will face detention and removal 

from the United States. To ensure that illegal aliens who are the victims of crimes or have 

witnessed crimes come forward to law enforcement, ICE has a robust outreach program, 

particularly in the context of human trafficking, to assure victims and witnesses that they can 

safely come forward against traffickers without fearing immediate immigration custody, 

extended detention, or removal. If this concern manifested itself-and if crime victims became 

reluctant to come forward-ICE would have a more difficult time apprehending, prosecuting, 

and removing particularly dangerous aliens. 

Potential Adverse Impact of SB 1070 on ICE's Priorities and Enforcement Activities 

39. I am aware that the State of Arizona has enacted new immigration legislation, 

known as SB 1070. I have read SB 1070, and I am generally familiar with the purpose and 
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provisions of that legislation. SB 1070 will adversely impact ICE's operational activities with 

respect to federal immigration enforcement. 

40. I understand that section two of SB 1070 generally requires Arizona law 

enforcement personnel to inquire as to the immigration status of any individual encountered 

during "any lawful stop, detention or arrest" where there is a reasonable suspicion to believe that 

the individual is unlawfully present in the United States. I also understand that section two 

contemplates referral to DHS of those aliens confirmed to be in the United States illegally. 

41. As a federal agency with national responsibilities, the burdens placed by SB 1070 

on the Federal Government will impair ICE's ability to pursue its enforcement priorities. For 

example, referrals by Arizona under this section likely would be handled by either the Special 

Agent in Charge (SAC) Phoenix (the local HSI office), or the Field Office Director (FOD) 

Phoenix (the local ERO office). Both offices currently have broad portfolios of responsibility. 

Notably, SAC Phoenix is responsible for investigating crimes at eight ports of entry and two 

international airports. FOD Phoenix is responsible for two significant detention centers located 

in Florence and Eloy, Arizona, and a large number of immigration detainees housed at a local 

county jail in Pinal County, Arizona. FOD Phoenix also has a fugitive operations team, a robust 

criminal alien program, and it manages the 287(g) programs in the counties of Maricopa, 

Yavapai, and Pinal, as well as at the Arizona Department of Corrections. 

42. Neither the SAC nor the FOD offices in Phoenix are staffed to assume additional 

duties. Inquiries from state and local law enforcement officers about a subject's immigration 

status could be routed to the Law Enforcement Support Center in Vermont or to agents and 

officers stationed at SAC or FOD Phoenix. ICE resources are currently engaged in investigating 

criminal violations and managing the enforcement priorities and existing enforcement efforts, 
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and neither the SAC nor FOD Phoenix are scheduled for a significant increase in resources to 

accommodate additional calls from state and local law enforcement. Similarly, the FOD and 

SAC offices in Arizona are not equipped to respond to any appreciable increase in requests from 

Arizona to take custody of aliens apprehended by the state. 

43. Moreover, ICE's detention capacity is limited. In FY 2009, FOD Phoenix was 

provided with funds to detain no more than approximately 2,900 detention beds on an average 

day. FOD Phoenix uses that detention budget and available bed space not only for aliens 

arrested in Arizona, but also aliens transferred from Los Angeles, San Francisco, and San Diego. 

Notably, the President's budget for FY 2011 does not request an increase in money to purchase 

detention space. And with increasing proportions of criminal aliens in ICE custody and static 

bed space, the detention resources will be directed to those aliens who present a danger to the 

community and the greatest risk of flight. 

44. Thus, to respond to the number ofreferrals likely to be generated by enforcement 

of SB 1070 would require ICE to divert existing resources from other duties, resulting in fewer 

resources being available to dedicate to cases and aliens within ICE's priorities. This outcome is 

especially problematic because ICE's current priorities are focused on national security, public 

safety, and security of the border. Diverting resources to cover the influx of referrals from 

Arizona (and other states, to the extent similar laws are adopted) could, therefore, mean 

decreasing ICE's ability to focus on priorities such as protecting national security or public safety 

in order to pursue aliens who are in the United States illegally but pose no immediate or known 

danger or threat to the safety and security of the public. 

45. An alternative to responding to the referrals from Arizona, and thus diverting 

resources, is to largely disregard referrals from Arizona. But this too would have adverse 
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consequences in that it could jeopardize ICE's relationships with state and local law enforcement 

agencies (LEAs). For example, LEAs often request ICE assistance when individuals are 

encountered who are believed to be in the United States illegally. Since ICE is not always 

available to immediately respond to LEA calls, potentially removable aliens are often released 

back into the community. Historically, this caused some LEAs to complain that ICE was 

unresponsive. In September 2006, to address this enforcement gap, the FOD office in Phoenix 

created the Law Enforcement Agency Response (LEAR) Unit, a unit of officers specifically 

dedicated to provide 24-hour response, 365 days per year. ICE's efforts with this project to 

ensure better response to LEAs would be undermined ifICE is forced to largely disregard 

referrals from Arizona, and consequently may result in LEAs being less willing to cooperate with 

ICE on various enforcement matters, including those high-priority targets on which ICE 

enforcement is currently focused. 

46. In addition to section two of SB 1070, I understand that the stated purpose of the 

act is to "make attrition through enforcement the public policy of all state and local government 

agencies in Arizona," and that the "provisions of this act are intended to work together to 

discourage and deter the unlawful entry and presence of aliens and economic activity by persons 

unlawfully present in the United States." To this end, I understand that section three of SB 1070 

authorizes Arizona to impose criminal penalties for failing to carry a registration document, that 

sections four and five, along with existing provisions of Arizona law, prohibit certain alien 

smuggling activity, as well as the transporting, concealing, and harboring of illegal aliens, and 

that section six authorizes the warrantless arrest of certain aliens believed to be removable from 

the United States. 
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4 7. The Arizona statute does not appear to make any distinctions based on the 

circumstances of the individual aliens or to take account of the Executive Branch's determination 

with respect to individual aliens, such as to not pursue removal proceedings or grant some form 

of relief from removal. Thus, an alien for whom ICE deliberately decided for humanitarian 

reasons not to pursue removal proceedings or not to refer for criminal prosecution, despite the 

fact that the alien may be in the United States illegally, may still be prosecuted under the 

provisions of the Arizona law. DHS maintains the primary interest in the humane treatment of 

aliens and the fair administration of federal immigration laws. The absence of a federal 

prosecution does not necessarily indicate a lack of federal resources; rather, the Federal 

Government often has affirmative reasons for not prosecuting an alien. For example, ICE may 

exercise its discretionary authority to grant deferred action to an alien in order to care for a sick 

child. ICE's humanitarian interests would be undermined if that alien was then detained or 

arrested by Arizona authorities for being illegally present in the United States. 

48. Similarly, certain aliens who meet statutory requirements may seek to apply for 

asylum in the United States, pursuant to 8 U .S.C. § 1158, based on their having been persecuted 

in the past or because of a threat of future persecution. The asylum statute recognizes a policy in 

favor of hospitality to persecuted aliens. In many cases, these aliens are not detained while they 

pursue protection, and they do not have the requisite immigration documents that would provide 

them lawful status within the United States during that period. Under SB 1070, these aliens 

could be subjected to detention or arrest based on the state's priorities, despite the fact that 

affirmative federal policy supports not detaining or prosecuting the alien. 

49. Additionally, some aliens who do not qualify for asylum may qualify instead for 

withholding ofremoval under 8 U.S.C. § 1231(b)(3). Similar to asylum, withholding ofremoval 
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provides protection in the United States for aliens who seek to escape persecution. Arizona's 

detention or arrest of these aliens would not be consistent with the Government's desire to ensure 

their humanitarian treatment. 

50. Further, there are many aliens in the United States who seek protection from 

removal under the federal regulatory provisions at 8 C.F.R. § 208.18 implementing the 

Government's non-refoulement obligations under Article 3 of the United Nations Convention 

Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). In 

many cases, these aliens are not detained while they pursue CAT protection. Under SB 1070, 

these aliens could be subjected to detention or arrest based on the state's priorities. The detention 

or arrest of such aliens would be inconsistent with the Government's interest in ensuring their 

humane treatment, especially where such aliens may have been subject to torture before they 

came to the U.S. 

51. Application of SB 1070 also could undermine ICE 's efforts to secure the 

cooperation of confidential informants, witnesses, and victims who are present in the United 

States without legal status. The stated purpose of SB 1070, coupled with the extensive publicity 

surrounding this law, may lead illegal aliens to believe, rightly or wrongly, that they will be 

subject to immigration detention and removal if they cooperate with authorities, not to mention 

the possibility that they may expose themselves to sanctions under Arizona law if they choose to 

cooperate with authorities. Consequently, SB 1070 very likely will chill the willingness of 

certain aliens to cooperate with ICE. Although ICE has tools to address those concerns, SB 1070 

would undercut those efforts, and thus risks ICE's investigation and prosecution of criminal 

activity, such as that related to illegal employment, the smuggling of contraband or people, or 

human trafficking. 
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52. Moreover, just as the ICE offices in Arizona are not staffed to respond to 

additional inquiries about the immigration status of individuals encountered by Arizona, or to 

and arrest or detain appreciably more aliens not within ICE's current priorities, the offices are not 

staffed to provide personnel to testify in Arizona state criminal proceedings related to a 

defendant's immigration status, such as a "Simpson Hearing" where there is indication that a 

person may be in the United States illegally and the prosecutor invokes Arizona Revised Statute 

§ 13-3961(A)(a)(ii) (relating to determination of immigration status for purposes of bail). In 

some federal criminal immigration cases, Assistant United States Attorneys call ICE special 

agents to testify to provide such information as a person's immigration history or status. IfICE 

agents are asked to testify in a significant number of state criminal proceedings, as contemplated 

under SB 1070, they will be forced either to divert resources from federal priorities, or to refuse 

to testify in those proceedings, thus damaging their relationships with the state and local officials 

whose cooperation is often of critical importance in carrying out federal enforcement priorities. 

53. Enforcement of SB 1070 also threatens ICE's cooperation from foreign 

governments. For example, the Government of Mexico, a partner to ICE in many law 

enforcement efforts and in repatriation of Mexican nationals, has expressed strong concern about 

Arizona's law. On May 19, 2010, President Barack Obama and Mexican President Felipe 

Calderon held a joint news conference, during which President Calderon criticized the Arizona 

immigration law, saying it criminalized immigrants. President Calderon reiterated these 

concerns to a joint session of the United States Congress on May 20, 2010. Any decrease in 

participation and support from the Government of Mexico will hinder ICE efforts to prioritize 

and combat cross-border crime. 
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54. The Government of Mexico is not the only foreign nation that has expressed 

concern about SB 1070. Should there be any decreased cooperation from foreign governments 

in response to Arizona's enforcement of SB 1070, the predictable result of such decreased 

cooperation would be an adverse impact on the effectiveness and efficiency ofICE's 

enforcement activities, which I have detailed above. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. Executed the }~ day of July 2010 in Washington, D.C. 

. agsdale 
Executive Associate Director 
Management and Administration 
U.S. Immigration and Customs Enforcement 
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lvlE1vlORA'H)lJM FOR : 

F ROM: 

NOV .- } ?007 

All Field Office Di(cctors 
All Special Agenl-s in Charge 

Julie L. vfycr~ ,\) 
Assiswnt SeciJta'r~ 

Ojfh:t: uftlw A:ss1slt111t Secretar,1 

l !,$. Depar1mcnt of l Jomelund ~l·curity 
425 I ~m:<t. NW 
wa. .. hingio:n. nc 20536 

U.S. Immigration 
and Customs 
Enforcement 

SUBJECT: Prosccutorial and Cu~to<ly Di$cretion 

This memorandum serves Hl highlight lhe i mpc►rtance of exercising prosccuwrial discretion 
when making administra li ve arres1 and custody determinations for aliens who are nursing 
mothers. rhc con11nitmcnt by ICE to facilitate an end to the "catch and release'" proceduxc for 
il legal aliens does not diminish the rcsronsihility of ICE Hgen ts ,1nd officers to use discretion in 
ident ifying and responding: to tneritorious health related ca~es and caregiver issues. 

The: process fo r making d iscretionary dec ision$ i~ outlined in the attached memorandum of 
November 7. 2000. entitled --E:-;ercisin11 Prosccut.ori al Discretion." Fieid agents and officers 
are not only amhorizc:d hy law w -:xcrci se discretion withi11 the authority of the agency. but arc 
expected to do s<i in 11 judic ious manner at all stages o r the enfnrc-e111ent process. 

For example. in simations where oflic.ers arc ct>nsidcring taking a nursing 11'1\>ther into custody. 
the senior ICE field mauags:rs should consider: 

• Absent any statutory detention requi rement or concerns such as national security. 
threats to public safoty or other invcstig.ative imerests. the nw-sing mother should be 
released on an Order of Recogn izance o r Order of Supervi~ion and the /\llcrrnuivcs to 
Detention programs should be wnsidcrcd as ,m additional cnfc) rtemenl tool: 

• In situations whurc ICE has deiem1i11ed. due lo .one <.>f lhc above listed concerns or a 
s tatutory detet11ion requirement to take a nursing molher into custody. the field 
personnel should cons ider placi11g a mother with her non-U.S. citizen ch ild in the T. 
Don f lulto or Hcrks lamily re:,;idential center. provid-c'd there are no medical or legal 
issues that preclude their remova l and they meet the placement iactots o f Lhe foci lily. 
l·or a norsing molher with a U.S. cit izco chi ld, the pert inent slate social service agencies 
should be contaetc<l to identify ,.md address any caregiver is~ucs the alien mother mighl 
have in <Jr<ler to maintain the un ih oi' the mother and cl1i ld if the above listed release 
con cl it ion can he met: • 

• The decision to detain mLrsing mothers s l1all be reported through the programs· 
operational chain of command. 

Requests for l lcadquartcrs assistaru::c lo addre-s~ arrests and custody de.terminaLions as they 
re late to this issue may be addressed to the appropriate /\ss-istant Di rector Lor Opel'ations with in 
or or DRO. 

/\nachment 

www.ice.gov 
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H/27 /00 ,e : so INS PRESS OF'l'IC£ 

t·.s. Uep~ntt1<:11t of J14:Stic:c 
f numgncion :inJ r,,.:1turJltz:mon Si.:rvcct.' 

1 .;}j I ,'\Ir~ !t,W 
n:4JihlN~~- l).( . !UJ) ~ 

MEMORANDUM TO REGfONAL om.eCrORS 
OISTRJCT DTR£CrORS 
Cf-l!Ef PATROL AGr.1';TS 
REGIONAL AND OiSTRlCT COUNSEL 

:Ullr.lllz~Con S <.:ry'ice 

SUBJECT; Excrcisio:> Prosecutotial D\scmjoq 

HQOPP 50/4 

Since lhe 199.6 amendJnetll.< to che lmm,gr.uion .,,.d Naiicoality Act (fNA.J which limited 
the au1h<)ti1y of i.mmiyation judges to provide r<:lief (rom r<emoval in m:uiy cases, there hu bc,n 

inc..rc-ased ~eot;on tt> t.he ~'X and exercise of tha lrnmieratioa a.."ld N'a.tun .lization Sccvicc's 
(!NS or the Ser,ice) prosecu~rial diSc(C{ion, Trus mem;rarulum describes lhe principles with 
whicb rNS exe,ci= prosc=torial diseretion and the proc= to be followod in making :a.nd 
moaitonn~ <l.iscre"..iooe.ry dcci.sions. Service officer:s a.re not only authorized lzv law but expected 
\0 cxccc[se discn:tigg lo a jy<Hcious manner at a!t s.tav,cs oflhe enforcement oroccss &um 
Q[annim? iovcs1i"gations to enfo~ing fin;tJ orders-subiu:t (o lh~1rch~ns of command and ro the 
~aniculru: cesponsibiJiti~ 3nd •uthoC11y applic-,p(c to their spcdfi1:: e9sitKlrL lq ex.actsint this 
discret1on, officeq; mu.st 1al:e mto 3CCQunt the principles dcseriboo below in order ,o promote the 
cffici~,,t and effi-,.cti ve enforcement of the \,p..-,,il(T".tt.ioo laws md tbs iorercsts of jw:lice~ 

More specific guid:wcc geared to cxcrds,ng discretion ,n p..rticulu ;;,ro27am areas 
.aJre.ady exists ln some i.J.'lStaaccs.1 ~.nd ot'icr progn.m-sp-ecific gu.ida.~e wltJ V,Uow ~-atc-lY 

• Foe- ClUl.fflplc. P-ln.dacds'. &.od p~'O foe pl,.cu:•£ .ti\ al.iai Ul dc-(ii:mxi a.cOoo :a.c.c.a ... ~ provided iA \hi; ~ 
92c,...,.1n, ,Paxcdwp r« .Ebf~r Oll'!s:s:f Mgt, DctcntiorJ.. !!.9£Mrr. &A4 Remonl {Swta:uu O;>mlmt 
f'coccdw'a), h.n X. 1'bis ~ 1$ iotcodcd JO ptOV\dc ,~ pci.nciple:3, ind (,Oe,: 001. tcpb.~ -..ay pf't:'ti1)\l;S 

;peciO~ euiO-ll:cc provu!.«S a.bO\lt ~ 'INS a...""!io.'\.,, s:u.ch ~'\ ·;)up(:)i-c(nctu&I Gui dcliDcs oo ~ U$C ¢( • 

Coop<=una todividu.ls md Coofirlc:<>ti&l !nforow>t> f oHowin& the Eniamo,r o/ IIR fV.." <l>l01 Oce<:mba 19. 
t997 . Th,~ rncrnon.'lO,l.m i:s no: in~ ~ ~-s every 1iNa.(k>t.1 iQ which the acrci,$c- Of l\r<'l$CC1.11n-r1.1J (l1,~1c11<'IO 
rGJ.Y be app,op,tiu.c. ff (NS pcnoo,p.c.l Lt the C'XU~lk of their dubc., r~1:niz.c ~ l c oaAict bc:c,i.,c.cn .:my o { ~~ 
-speGilic policy rcqui.tt.n.'\Ctlr.s >-nJ ~ grucnl gcid-41.incs. d-..ey :a.re cr\C.Q-UO:goiJ, lo bnnt the a"l2.ctcT tU tb.c.;,,
rupc:rviw,t'· , a.:.:c.ction.. ~ 1.n_y-<;0110:.C-c l;>o(w~ poti.d::::is J.~.ouki he n.i,-~ t.\rw~ U\e iwrcprl.a.tc cluinof~o(l\ffi,l,.a.d 
fct ,~,.o luricn 
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111?7/00 

MCmorandum Jo, !t~t•Ofl:\I I }ie~r.tor5. <l al. 
Subjc:er: 1::-ccn:isin~ Pr<ts.:cu;orh! Discc~tion 

!:N'S PRESS OFFICE 

Howcve,·, (NS ◊l1lccrs shqul·d comi,;uc CO· c:i:c..~ise che.ir pm:.ccutoriiil d,s,;r_~rlon in approfHia.tc 
c:is'Cs- during the p<!O'od b!;forc mor.e: sp1..'Cieic prose"am gv.i~ance is i:.~uc:d. 

A. slatCnH .. 111 ot"ptinctp1cs concerning discretion .-.,cJ·ve~ -l ntimbcrofimportant purposes. 
A, <leserib<:d in rhc "Principles of Federal Prosecution."! part of the U.S. Anomeys· manual, 
such principles provide convenienc re(en:nce point$ for the process of makin~ pro:1e1:u,orial 
decisions; fa,;ili1a1c the task of ua;n;ng llC'"" oif.ccn b the discharge oril,e,r duties; con1ribu,~ 10 

more effe<:tive management of the Govemmai1·s limi1ed pcos«·a1crial r=urccs by promotin!\ 
grea1erconsistec1cy among the proso:utorial ac1iviLics ofdirr=nt om= ar.d between their 
ic11vities an_d the INS' law enforccmcn~ priori des; mi~c pos.sihk he1tcrcc.ordinatioo of 
investlgaiive o.nd pcos1xulori1, I ~rivny t>y cnh2.ncing 1hc undcntact<lin.~ be.tween thG invcs1ig.-.dvc 
and pfosc:cutoml <ompon~-ril>~ ar.d :nforin rne public of the careful process by which 
prcsecu{ot~al de:ci sion.<S: are m~t. 

"Pro$GC.uto~al dl$Crdion" ts the a'Jlhoriry of 1.fl ige.~y charged with enforcing, a la.w to 
decide wheth« lO c-nforce, er not 10 mforco, the law •g•insi somcortc. The INS. like oth..-r law 
enforce.me.r.t 2genc.u:s, tus. pro$c:.urocfal djs.c.reti.on ~d exercises i1 every d:iy. In the 
i:nmigntion COn\e,tt, the ccnn 2ppfic.s 110( only to th<: decision to issue. sa·v1.;, or (ilt! a. Nolle~ to 
AppC31 (NT,",). b1t• >lso co 3 b1-oad rwge of other discrc:don")' cr.forccm<:11t decis ions. inc ludin~ 
arnon~ othc.N; Focu.sing; i1,1v~tig-Jti,..c n:::stiu.-c~ on put.icuf;Jr offef\$¢$ or car.duct: deciding 
whom to stop, QOQlloa-. a.od arrest; niainta,join~.<1.n ,1licn in cu~to<ly: s.eeldng expedited ranoval 
or 01hcr fonns of remov:,,J by m=s other tha.a a :=ioval proc<:cdini: settling or dismissing• 
p:-oce¢ding; ·gr-;.mttng de(et'T'0.1 xtion or s1ay[ng a firu.l order; a.g.recing (O volW'ltary departure, 
will,draw;tl o( an app.licauon Cor,dm1ss1on. on>thcr a.coon io lieu of removing t!,c alien; 
punuing :vi. appeal: .i11<l ex.ccuting .a n:moval order. 

The "fav9nbJc exercise of prosecutoriaI disercrion .. 111eaJ1..s a d.iscr~lionary decisi<.m rior ro 
assert lhc full scope of the INS' cnforcc:mcn1 authority as perminc:d und.,.- the law, Such 
dcc.is,oll$ will take diffCTcnt forms, d~nding on chc stalus of a particular m-.ttcr~ but include 
dccis1ons such as 001 ilsaing ill NT A (<!iscu~ in more daail b<:low under-1ni1iatiog 
Ptocc....--diog<;·1. Ml detalni1,£ a.n 2HcH pi;}.(':cd i~ pnx:CCQir-..gs (where discrdion rero:1jns. dC1:pilt> 
mandatory detention rc:quircmot1t~). and approvlDg de.ft:rrcd acciot:., 

1 f oc thJi dt.J.C\U"ion. L"XS ewch c~ \Jl. lh;S. m,;t:'IQ~..:dw-o . ..,e ts2vc: n:\ied Wvi.l)' '-''?'(11'\ U,c Pri.mipl~ oC fcdcnl 
PrQS<;(:•,1~100, (h.ap<<r 9 · 27 ,000 t.-i L'.c. U.S Cepanmcnt c( Jushce' J Uftl(o:i Stt!S:l AW,xPS:d~~ (Oct. 19'J7), 
The~ .. n: ~lt,nific~t dlffcrcn.ce, , of C:OW'S+C, be•~ the cote; vC"tbc U.S. "uo1ucys • uffi<.o in I.he crimi.,• I fu~ ti:..:c 
,;yst«R ~.od (t-,1$ u;sporuibilitt.es tocn!Ol"C'e d'l< im.'Tllf.t'1.tioo b ws. bot dx _g.cnual ippcoicb <<> pro:eo.irorb.l 
rt:~,cCo.:'l s.~ted ln fh,s f11<n'()n.o(vrn rc(lc.ci:,: dut ;a.k.cn by th< Priocipld ofFedcnl Pro-s.ecuhO.I\. 

{ilJOOJ 
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JlJZ7/00 

Mcmor.mdUtl\ for R,~ioo1)) l)1rcc\url. c1 J.l. 
Suhject: f"x~rclsi1,:;. Prr:i~":'l;\1(-.>r,;,l Ois.crelio11 

INS PRESS OFFICE 

Coo11.S rci;vgnil.C chat pmscculonat -<fi.scttdon Gppl ie.s in Lhc c ,vd . i.\dnnn';Mnuive <1.rena 
jus1 as fl docs m crimmal law , M•J rcover. the Supreme Coun ··has r~ngnll.ed on so~'T~I 
u<:casions over- many ye1..rs 1h21 .1.n il,&c:ncy·s dccis.io11 not to p(0$C-Cutc or rnforce, whether 
ch.co~gh civil or criminal proces·s. is• d«:ision g,::;,erany commiucd co an 3gcncy ·s absollltC 
discretion." Heckler, . Chancy. 470 tLS 821. 8,1 {1985). lloih Congress ar.d che 
Suprerr.c Court have recently reaff.rmcd that !he toncq,lofprosecucorial discmio·n >pplic, to 
tNS enfor~mcnt activities. s uch as wh~thcr to pl~ce an in.dividtal in depoflll!ion pmettdings. 
INA sctiion 242(g): &r.J:19.~. American-A.-..h Anti-Discrirnin2cion Committee. 525 U.S. 47 l 
( 1999) Toe ··di.suctio n·• in p.ro~.:.ulorid di.sc:rction rnc.iJ\$ l.n;.tl rr:n:ccuto,iai d cci$ion.s ;).re; I\Ol 
sub;ect 10 judicial r:vlcw oc ri....,.ersal. c:xc<;?\ ir:i c:xt.n:mely nanv~" circUmstanees. Cooscqucn1ly, 
it is a powerful tool rh-at n'hJSt be u5cd n:spq.n.s~bly. 

tu a law enforcement ,ger,cy, the INS icncraiiy has prcsccurorial discretion within its 
area or law cnforce:m<:nl cesponsibi lity unless thit discretion has b~n clearly limited by st:uut<:: in 
a way lh•t goes beyond standard lettnino:ogy. Por example, a s1>.1u1c dir«:ting 1har the INS 
"'shall"" remove removable aliens wou!d nol he con.suuod by itself to limit pmso::1Jtorial 
d 1screllon. bu{ lhe specific limiutioo on rel~·ing cauin criminal ~ ien.-. ln ~ i::>n 236{c)(2) of 
the (NA evid:-c:ces a spccil1c cong:rc-ssional intention 10 limit discretion not to detain ecru.in 
criminal aJicns in ref't'lo1."0,l p:'o<:ccdings th.al w·o olC olherw isc C-l". i.sl . P~~onncl who arc un.surc 
whclha lhe lNS h:lS (i i$Gretion [0 i :i.k.€' :i put-ic.1Jlnr -Jction should c.onsu1t their SU?crvisor and 

i.cgal coun.$4:l to the cXte11t m:c~ssa.ry. 

lt is important to n:eosni:u not cn ly what prosceutorial disc.relion i§. but also whe.t it is 
n.Q!. Toe doctrine of prosecutorial discretion applies to law arforccmcnc decisions whether. a.od 
to what extent. to excrc:.se the CO<,-n;ive power of the Govemmc.'11 over libeny or propeny, as 
aulhorized by 1,.w in co.ses when indiviGu.nh h.aYC vi:ohucd Ute law. PTOtH~c u lo-riaJ <li:rcreticn doc:.s 
not apply to affirmative acis of approval. or grants ofbcoeriu, W1'dcr a sc:uute or other appticabtc 
law thai provi<l~ n,quiremer.ls for dc:crmir.in.g when the ._,prov1! should be given. For 
cxamp!,:., the !NS ha., pro=-ulor:aJ disc,erion not 10 place a removable;; alicn in proceedings, but 
it docs not have prosecutorial dis:crcrior ln approve a. naturaH7.atfon application by an aJien wh(I 
,s meitgible lor that benelit l!lldtr the !NA. 

Th« nistjw;tion is not ~tways ~ easy. brighl-lin,; l''Jlc to >pply. In m.111y =. !NS 
doc1sio,ima.king involves both~ prosecutorial decis.ion to t.al::e or oot to u.Jce cnfot"Cc111_ent :u:tfon. 
.s\lCh u p!A.C.ing an a{i~ rn rem.oval proceedin;gs, ua.d 2 decision whclner 01 not 1.hc allco is 
substantively digib)e fur a be,1cfit widct" the INA. fn many=· benefit decisions involve th: 
exer~ise of s:i8='tfic.anl discretion which in some c--.ues is not judie~-:i..lly rcview2ble. but which is 
not Q.[5!_:.CCUCo.(iitl. Jl.SG('ctio,\. 

Pm~uto ri.&t disete-tion ~n extend onl)' up co·(he s-.:b-s::in11v¢ ~nd juris<ll<.:tio~~ I \i\niis nf 
the law lt c.1t1 nc;:Vcr justify .i.n ictlo.n tnat is i.llc~al oJ.l\der the su.bsc~nti-..c law pertaioins to the 
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- ------ ----- - -----------
11/?1/00 'C20Z SH 1778 

Memora.a<lum for R~~ional !),recto,~. ct al. 
$ubjc.:c.;(1 f:xi:n:i~ing p ·rm:..ec-1110 1'1J.I Dir.crierion 

INS PRESS ~FF1C£ 

conduct. or ono.11ln1 while legal i,1 other con.tc,is, , s 1101 wt1hin L~e >uthorily o(lhc agency or 
officer ,ak..ing it. Pros-ci.;utoricd <lisc.retion to ta.k'e: an cnfot'ce:mcnl aclion does 11ot mo<lify or waiv,: 
, ny leg,1 cQquiremCflts that •pply IQ the •etion it><;lf. F,ir e,c.llllpl( . . an en forcement decision t(,) 
foc\1$ 011 certain lypcs of in\migrotiun violator; for = and rcrnov•I does not mean that 1hc INS 
may z..."Test af\)' pcrsor. wi-thoul probable ~ u.K :o dCi so fo-r an offcn~e wlthin lts jur.sdict!on. 
S.crvlce officers wt:o arc :n .doubt whether A panicular actlo.n compfi~ w iih applicaOh: 

q~;i1u<iopal, s1-11,1ory. <>r =~ 1,w "'!Utrnncms should con.sull with their supervisor &~d obiai, 
advice from the dtsrrict or s~ctor c-0unsel or repfcsem.at1ve of che Office of Gen<:r"31 Counsel lo 

the extcot h.c:cessary. 

Finally. exerc,.sing prosccutori:U Giscrct[on Oot5- nol less.en the INS' con,mit.metll to 
enforce the irnmigr ... tion law1 (O the best of our ~btlil)'. {t is not an invita1ion lo viofa((: or iguou; 
lhe law. R.-lehcr. i t is a m=s 10 use the rcsou= we hav~ io a ••ray rhat !:,cs( ~complish~ our 
missio11 ~fadmi.ni~tering =md cnfon.:tn~ the imm1gra1t◊n iaws oflhe United Scates. 

Princi pl~ of fcosecutoria1 Discrcti-oll. 

Lile,; all law cnforccmcni ..genci~. the 11'1S !us rinitt: ,c:sour=. and iL is not possible to 
111vestiga:tc and pros<:eutc al: imrrugr.uion viourions. The rNS hi«oci~!ly has responded to rl\is 
(imitation by setting priori Ii«. in ordcno achieve • vw-iety of go•.b. These goal.$ inc tude 
pco1o;:tmg public »fety, promoting the imcgrity of the l<s•I immigr.uion system. and deterring 
violalioas of the immigration !Jw. 

II is ut appropru.te c~ucisc o f prosccutorial dis=tion ro giv< pnnriry to inves1igatia?,. 
chMgi11g, and proseeuliog !ho~ immign11ion viclattons 1h,u will have the greatest impact on 
ochi.ving thc:s<: goals. The INS has used thi> pnr,ciplc in the design ~nd e~,xution of1ts border 
enforc:::rucnt sinLCgy. its refoc-us on cf'iminaJ smugghng nelwork..t, and HS concentration on fi:i ing 
hencfit•g:ranting procc:sscs to prevent fr-.1~d An , gcncy's focus on m.aximl:ting its impact under 
~ppropri~te principles . nUler than devoting r-e.:so..i.tcci ;o ~ th.at wiH do l~ \o advaucc ch("S(:: 
overaJ I inten::sts. is a cruci.tl ckmcnt in cflec.tJ vc law CJ'! forccme:nt managemcnL 

The Pcineiplt-3 orFedcnl lm,oocution govcming the conduct of U.S. A.Uomeys use the 
coneq>\ of a "substantial Fedcr>J m <c.rc:s1." AU .S AI\Omcy m~y propc,I)' decline a proso::u tion 
iJ .. no n,~tar.Jial FWR1li ir.ruur would b.e sen"Cd by pr:osecution." •tn.i3 principle prqvidc.s l 

u, tful f,,,,,,c vf /d,:,'cn-,., for (/1< !'NS,aJLliougo 1f>plyu1g 11 presents c?\altcnges Lltat differ from 
those facing a U.S. Attorney. lnpa,ticul;u-, >S ir.nmi~ion is an a.clusiv.,ly F«:lc:al 
responsibility, the opcion o f an idequato ahe.ma.tive ~emedy Wldcr ,ta.re law b: not 4v.,,HUlle. l"1 
.,, immigration case. the interest at stake will a!wa)'5 bt: Federal . Therefore, we D\USI place 
p«rt,culai· emphasis on the dcmenr of substantiali1y. How irnp01Un1 is the E~l intmsc in the 
ca:sc, a.i 92.np:u-ed <o oth~es 2nJ pr'lj,Hiti§'? TI.at is the overridiog quc::stion.. .nd 2(\$Wcting (t 

requires cxammi.1g a. number of facrors that may diIT~t accortting to the slag~ ofthc.c:asc:. 
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October 24, 2005 

MEMORANDUM FOR: All OPLA Chief Counsel 

FROM: William J. Howard')()~ 
Principal Legal Ad;fJor 

SUBJECT: Prosecutorial Discretion 

Office of the Principal Legal Advisor 

U.S. Department of Homeland Security 
425 T Street, NW 
Washington, DC 20536 

U.S. Immigration 
and Customs 
Enforcement 

As you know, when Congress abolished the Immigration and Naturalization Service 
and divided its functions among U.S. Immigration and Customs Enforcement (ICE), 
U.S. Customs and Border Protection (CBP), and U.S. Citizenship and Immigration 
Services (CIS), the Office of the Principal Legal Advisor (OPLA) was given exclusive 
authority to prosecute all removal proceedings. See Homeland Security Act of 2002, 
Pub. L. No. 107-296, § 442(c), 116 Stat. 2135, 2194 (2002) ("the legal advisor** * 
shall represent the bureau in all exclusion, deportation, and removal proceedings before 
the Executive Office for Immigration Review"). Complicating matters for OPLA is 
that our cases come to us from CBP, CIS, and ICE, since all three bureaus are 
authorized to issue Notices to Appear (NTAs). 

OPLA is handling about 300,000 cases in the immigration courts, 42,000 appeals before 
the Board of Immigration Appeals (BIA or Board), and 12,000 motions to reopen each 
year. Our circumstances in litigating these cases differ in a major respect from our 
predecessor, the INS's Office of General Counsel. Gone are the days when INS district 
counsels, having chosen an attorney-client model that required client consultati"on 
before INS trial attorneys could exercise prosecutorial discretion, could simply walk 
down the hall to an INS district director, immigration agent, adjudicator, or border 
patrol officer to obtain the client's permission to proceed with that exercise. Now 
NTA-issuing clients or stakeholders might be in different agencies, in different 
buildings, and in different cities from our own. 

Since the NT A-issuing authorities are no longer all under the same roof, adhering to 
INS OGC's attomey-c1ient model would minimize our efficiency. This is particularly 
so since we are litigating our hundreds of thousands of cases per year with only 600 or 
so attorneys; that our case preparation time is extremely limited, averaging about 20 
minutes a case; that our caseload will increase since Congress is now providing more 
resources for border and interior immigration enforcement; that many of the cases that 
come to us from NT A-issuers lack supporting evidence like conviction documents; that 
we must prioritize our cases to allow us to place greatest emphasis on our national 
security and criminal alien dockets; that we have growing collateral duties such as 

www.ice.gov 
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assisting the Department of Justice with federal court litigation; that in many instances 
we lack sufficient staff to adequately brief Board appeals or oppositions to motions to 
reopen; and that the opportunities to exercise prosecutorial discretion arise at many 
different points in the removal process. 

To elaborate on this last point, the universe of opportunities to exercise prosecutorial 
discretion is large. Those opportunities arise in the pre-filing stage, when, for example, 
we can advise clients who consult us whether or not to file NT As or what charges and 
evide;nce to base them on. They arise in the course of litigating the NT A in 
immigration court, when we may want, among other things, to move to dismiss a case 
as legally insufficient, to amend the NT A, to decide not to oppose a grant of relief, to 
join in a motion to reopen, or to stipulate to the admission of evidence. They arise after 
the immigration judge has entered an order, when we must decide whether to appeal all 
or part of the decision. Or they may arise in the context ofDRO's decision to detain 
aliens, when we must work closely with DRO in connection with defending that 
decision in the administrative or federal courts. In the 50-plus immigration courtrooms 
across the United States in which we litigate, OPLA's trial attorneys continually face 
these and other prosecutorial discretion questions. Litigating with maximum efficiency 
requires that we exercise careful yet quick judgment on questions involving 
prosecutorial discretion. This will require that OPLA's trial attorneys become very 
familiar with the principles in this memorandum and how to apply them. 

Further giving 1ise to the need for this guidance is the extraordinary volume of 
immigration cases that is now reaching the United States Comis of Appeals. Since 
2001, federal court immigration cases have tripled. That year, there were 5,435 federal 
court cases. Four years later, in fiscal year 2004, that number had risen to 14,699 
federal court cases. Fiscal year 2005 federal court immigration cases will approximate 
15,000. The lion's share of these cases consists of petitions for review in the United 
States Courts of Appeal. Those petitions are now overwhelming the Department of 
Justice's Office of Immigration Litigation, with the result that the Department of Justice 
has shifted responsibility to brief as many as 2,000 of these appellate cases to other 
Departmental components and to the U.S. Attorneys' Offices. This, as you know, has 
brought you into greater contact with Assistant U.S. Attorneys who are turning to you 
for assistance in remanding some of these cases. This memorandum is also intended to 
lessen the number of such remand requests, since it provides your office with guidance 
to assist you in eliminating cases that would later merit a remand. 

Given the complexity of immigration law, a complexity that federal courts at all levels 
routinely acknowledge in published decisions, your expert assistance to the U.S. 
Attorneys is critical. 1 It is all the more important because the decision whether to 

1 As you know, if and when your resources permit it, I encourage you to speak with your respective 
United States Attorneys' Offices about having those Offices designate Special Assistant U.S. Attorneys 
from OPLA's ranks to handle both civil and criminal federal court immigration litigation. The U.S. 
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proceed with litigating a case in the federal courts must be gauged for reasonableness, 
lest, in losing the case, the courts award attorneys' fees against the government pursuant 
to the Equal Access to Justice Act, 28 U.S.C. 2412. In the overall scheme oflitigating 
the removal of aliens at both the administrative and federal court level, litigation that 
often takes years to complete, it is important that we all apply sound principles of 
prosecutorial discretion, uniformly throughout our offices and in all of our cases, to 
ensure that the cases we litigate on beha]f of the United States, whether at the 
administrative level or in the federal courts, are truly worth litigating. 

********** 

With this background in mind, I am directing that all OPLA attorneys apply the 
following principles of prosecutorial discretion: 

1) Prosecutorial Discretion Prior to or in Lieu of NT A Issuance: 

In the absence of authority to cancel NT As, we should engage in client liaison with 
CBP, CIS (and ICE) via, or in conjunction with, CIS/CBP attorneys on the issuance of 
NTAs. We should attempt to discourage issuance ofNTAs where there are other 
options available such as administrative removal, crewman remova], expedited removal 
or reinstatement, clear eligibility for an immigration benefit that can be obtained outside 
of immigration court, or where the desired result is other than a removal order. 

It is not wise or efficient to place an alien into proceedings where the intent is to allow 
that person to remain unless, where compelling reasons exist, a stayed removal order 
might yield enhanced law enforcement cooperation. See Attachment A (Memorandum 
from Wesley Lee, ICE Acting Director, Office of Detention and Removal, Alien 
Witnesses and Informants Pending Removal (May 18, 2005) ); see also Attachment B 
(Detention and Removal Officer's Field Manual, Subchapters 20.7 and 20.8, for further 
explanation on the criteria and procedures for stays of removal and deferred action). 

Examples: 

• Immediate Relative of Service Person- If an alien is an immediate relative of a 
military service member, a favorable exercise of discretion, including not issuing an 
NTA, should be a prime consideration. Military service includes current or former 
members of the Armed Forces, including: the United States Army, Air Force, Navy, 
Marine Corps, Coast Guard, or National Guard, as well as service in the Philippine 
Scouts. OPLA counsel should analyze possible eligibility for citizenship under 

Attorneys' Offices will benefit greatly from OPLA SAUSAs, especially given the immigration law 
expertise that resides in each of your Offices, the immigration law's great complexity, and the extent to 
which the USAOs are now overburdened by federal immigration litigation. 
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sections 328 and 329. See Attachment C (Memorandum from Marcy M. Forman, 
Director, Office of Investigations, Issuance of Notices to Appeal, Administrative 
Orders of Removal, or Reinstatement of a Final Removal Order on Aliens with 
United States Military Service (June 21, 2004)). 

• Clearly Approvable 1-130/1-485- Where an alien is the potential beneficiary of 
a clearly approvable 1-130/1-485 and there are no serious adverse factors that 
otherwise justify expulsion, allowing the alien the opportunity to legalize his or her 
status through a CIS-adjudicated adjustment application can be a cost-efficient 
option that conserves immigration court time and benefits someone who can be 
expected to become a lawful permanent resident of the United States. See 
Attachment D (Memorandum from William J. Howard, OPLA Principal Legal 
Advisor, Exercising Prosecutorial Discretion to Dismiss Adjustment Cases (October 
6, 2005)). 

• Administrative Voluntary Departure- We may be consulted in a case where 
administrative voluntary departure is being considered. Where an alien is eligible 
for voluntary departure and likely to depart, OPLA attorneys are encouraged to 
facilitate the grant of administrative voluntary departure or voluntary departure 
under safeguards. This may include continuing detention if that is the likely end 
result even should the case go to the Immigration Court. 

• NSEERS Failed to Register- Where an alien subject to NSEERS registration 
failed to timely register but is otherwise in status and has no criminal record, he 
should not be placed in proceedings ifhe has a reasonable excuse for his failure. 
Reasonably excusable failure to register includes the alien's hospitalization, 
admission into a nursing home or extended care facility (where mobility is severely 
limited); or where the alien is simply unaware of the registration requirements. See 
Attachment E (Memorandum from Victor Cerda, OPLA Acting Principal Legal 
Advisor, Changes to the National Security Entry Exit Registration System 
(NSEERS)(January 8, 2004)). 

• Sympathetic Humanitarian Factors- Deferred action should be considered 
when the situation involves sympathetic humanitarian circumstances that rise to 
such a level as to cry for an exercise of prosecutorial discretion. Examples of this 
include where the alien has a citizen child with a serious medical condition or 
disability or where the alien or a close family member is undergoing treatment for a 
potentially life threatening disease. DHS has the most prosecutorial discretion at 
this stage of the process. 

2) Prosecutorial Discretion after the Notice to Appear has issued, but before 
the Notice to Appear has been flied: 

We have an additional opportunity to appropriately resolve a case prior to 
expending court resources when an NT A has been issued but not yet filed with the 
immigration court. This would be an appropriate action in any of the situations 
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identified in #1. Other situations may also arise where the reasonable and rational 
decision is not to prosecute the case. 

Example: 

• U or T visas- Where a ''U" or "T" visa application has been submitted, it 
may be appropriate not to file an NT A until a decision is made on such an 
application. In the event that the application is denied then proceedings 
would be appropriate. 

3) Prosecutorial Discretion after NTA Issuance and Filing: 

The filing of an NT A with the Immigration Court does not foreclose further 
prosecutorial discretion by OPLA Counsel to settle a matter. There may be 
ample justification to move the court to terminate the case and to thereafter 
cancel the NTA as improvidently issued or due to a change in circumstances 
such that continuation is no longer in the government interest. 2 We have 
regulatory authority to dismiss proceedings. Dismissal is by regulation without 
prejudice. See 8 CFR §§ 239.2(c), 1239.2(c). In addition, there are numerous 
opportunities that OPLA attorneys have to resolve a case in the immigration 
court. These routinely include not opposing relief, waiving appeal or making 
agreements that narrow issues, or stipulations to the admissibility of evidence. 
There are other situations where such action should also be considered for 
purposes of judicial economy, efficiency of process or to promote justice. 

Examples: 

2 Unfortunately, DHS's regu]ations, at 8 C.F.R. 239.1, do not include OPLA 's attorneys among the 38 
categories of persons given authority there to issue NT As and thus to cancel NT As. That being said, 
when an OPLA attorney encounters an NT A that lacks merit or evidence, he or she should apprise the 
issuing entity of the deficiency and ask that the entity cure the deficiency as a condition of OPLA's 
going forward with the case. If the NT A has already been filed with the immigration court, the OPLA 
attorney should attempt to correct it by filing a form 1-261, or, if that wil1 not correct the problem, 
should move to dismiss proceedings without prejudice. We must be sensitive, particularly given our 
need to prioritize our national security and criminal alien cases, to whether prosecuting a particular case 
has little law enforcement value to the cost and time required. Although we lack the authority to sua 
sponte cance1 NT As, we can move to dismiss proceedings for the many reasons outlined in 8 CFR § 
239.2(a) and 8 CFR § 1239.2(c). Moreover, since OPLA attorneys do not have independent authority 
to grant deferred action status, stays of removal, parole, etc., once we have concluded that an alien 
should not be subjected to removal, we must still engage the client entity to "defer" the action, issue the 
stay or initiate administrative removal. 
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• Relief Otherwise Available- We should consider moving to dismiss 
proceedings without prejudice where it appears in the discretion of the OPLA 
attorney that relief in the form of adjustment of status appears clearly approvable 
based on an approvable I-130 or 1-140 and appropriate for adjudication by CIS. See 
October 6, 2005 Memorandum from Principal Legal Advisor Bill Howard, supra. 
Such action may also be appropriate in the special rule cancellation NACARA 
context. We should also consider remanding a case to permit an alien to pursue 
naturalization.3 This allows the alien to pursue the matter with CIS, the DHS entity 
with the principal responsibility for adjudication of immigration benefits, rather than 
to take time from the overburdened immigration court dockets that could be 
expended on removal issues. 

• Appealing Humanitarian Factors- Some cases involve sympathetic 
humanitarian circumstances that rise to such a level as to cry for an exercise of 
prosecutorial discretion. Examples of this, as noted above, include where the alien 
has a citizen child with a serious medical condition or disability or where the alien 
or a close family member is undergoing treatment for a potentially life threatening 
disease. OPLA attorneys should consider these matters to determine whether an 
alternative disposition is possible and appropriate. Proceedings can be reinstituted 
when the situation changes. Of course, if the situation is expected to be of relatively 
short duration, the Chief Counsel Office should balance the benefit to the 
Government to be obtained by terminating the proceedings as opposed to 
administratively closing proceedings or asking DRO to stay removal after entry of 
an order. 

• Law Enforcement Assets/Cls- There are often situations where federal, State or 
local law enforcement entities desire to have an alien remain in the United States for 
a period of time to assist with investigation or to testify at trial. Moving to dismiss a 
case to permit a grant of deferred action may be an appropriate result in these 
circumstances. Some offices may prefer to administratively close these cases, which 
gives the alien the benefit of remaining and law enforcement the option of 
calendaring proceedings at any time. This may result in more control by law 
enforcement and enhanced cooperation by the alien. A third option is a stay. 

4) Post-Hearing Actions: 

Post-hearing actions often involve a great deal of discretion. This includes a 
decision to file an appeal, what issues to appeal, how to respond to an alien's appeal, 
whether to seek a stay of a decision or whether to join a motion to reopen. OPLA 

3 Once in proceedings, this typica1ly will occur only where the alien has shown prirna facie eligibility 
for naturalization and that his or her case involves exceptiona1ly appealing or humanitarian factors. 8 
CFR § 1239.1 (f). It is improper for an immigration judge to terminate proceedings absent an affirmative 
communication from DHS that the alien would be eligible for naturalization but for the pendency of the 
deportation proceeding. Matter of Cruz, 15 I&N Dec. 236 (BIA 1975); see Nolan v. Holmes, 334 F.3d 
189 (2d Cir. 2003) (Second Circuit upholds BIA's reliance on Matter of Cruz when petitioner failed to 
establish prima facie eligibility.). 
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attorneys are also responsible for replying to motions to reopen and motions to 
reconsider. The interests of judicial economy and fairness should guide your actions 
in handling these matters. 

Examples: 

• Remanding to an Immigration Judge or Withdrawing Appeals- Where the 
appeal brief filed on behalf of the alien respondent is persuasive, it may be 
appropriate for an OPLA attorney to join in that position to the Board, to agree to 
remand the case back to the immigration court, or to withdraw a government appeal 
and allow the decision to become final. 

• Joining in Untimely Motions to Reopen- Where a motion to reopen for 
adjustment of status or cancellation of removal is filed on behalf of an alien 
with substantial equities, no serious criminal or immigration violations, and 
who is legally eligible to be granted that relief except that the motion is 
beyond the 90-day limitation contained in 8 C.F .R. § 1003.23, strongly 
consider exercising prosecutorial discretion and join in this motion to reopen 
to permit the alien to pursue such relief to the immigration court. 

• Federal Court Remands to the BIA- Cases filed in the federal courts 
present challenging situations. In a habeas case, be very careful to assess the 
reasonableness of the government's detention decision and to consult with 
our clients at DRO. Where there are potential litigation pitfalls or unusually 
sympathetic fact circumstances and where the BIA has the authority to 
fashion a remedy, you may want to consider remanding the case to the BIA. 
Attachments H and I provide broad guidance on these matters. Bring 
concerns to the attention of the Office of the United States Attorney or the 
Office of Immigration Litigation, depending upon which entity has 
responsibility over the litigation. See generally Attachment F (Memorandum 
from OPLA Appellate Counsel, U.S. Attorney Remand Recommendations 
(rev. May 10, 2005)); see also Attachment G (Memorandum from Thomas 
W. Hussey, Director, Office oflmmigration Litigation, U.S. Department of 
Justice, Remand of Immigration Cases (Dec. 8, 2004)). 

• In absentia orders. Reviewing courts have been very critical of in 
absentia orders that, for such things as appearing late for court, deprive aliens 
of a full hearing and the ability to pursue relief from removal. This is 
especially true where court is still in session and there does not seem to be 
any prejudice to either holding or rescheduling the heating for later that day. 
These kinds of decisions, while they may be technically correct, undermine 
respect for the fairness of the removal process and cause courts to find 
reasons to set them aside. These decisions can create adverse precedent in 
the federal courts as well as EAJA liability. OPLA counsel should be 
mindful of this and, if possible, show a measured degree of flexibility, but 
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only if convinced that the alien or his or her counsel is not abusing the 
removal court process. 

5) Final Orders- Stays and Motions to Reopen/Reconsider: 

Attorney discretion doesn't cease after a final order. We may be consulted 
on whether a stay of removal should be granted. See Attachment B 
(Subchapter 20. 7). In addition, circumstances may develop whether the 
proper and just course of action would be to move to reopen the proceeding 
for purposes of terminating the NT A. 

Examples: 

• Ineffective Assistance- An OPLA attorney is presented with a situation where 
an alien was deprived of an opportunity to pursue relief, due to incompetent counsel, 
where a grant of such relief could reasonably be anticipated. It would be 
appropriate, assuming compliance with Matter of Lozada, to join in or not oppose 
motions to reconsider to allow the relief applications to be filed. 

• Witnesses Needed, Recommend a Stay- State law enforcement authorities need 
an alien as a witness in a major criminal case. The alien has a final order and will 
be removed from the United States before trial can take place. OPLA counsel may 
recommend that a stay of removal be granted and this alien be released on an order 
of supervision. 

********** 

Prosecutorial discretion is a very significant tool that sometimes enables you to deal 
with the difficult, complex and contradictory provisions of the immigration laws and 
cases involving human suffering and hardship. It is clearly OHS policy that national 
security violators, human rights abusers, spies, traffickers both in narcotics and people, 
sexual predators and other criminals are removal priorities. It is wise to remember that 
cases that do not fa11 within these categories sometimes require that we balance the cost 
of an action versus the value of the result. Our reasoned determination in making 
prosecutorial discretion decisions can be a significant benefit to the efficiency and 
fairness of the removal process. 

Official Use Disclaimer: 

This memorandum is protected by the Attorney/Client and Attorney Work product privileges 
and is for Official Use On]y. This memorandum is intended solely to provide legal advice to 
the Office of the Chief Counsels (OCC) and their staffs regarding the appropriate and lawful 
exercise of prosecutorial discretion, which will lead to the efficient management of resources. 
It is not intended to, does not, and may not be relied upon to create or confer any right(s) or 
benefit(s), substantive or procedural, enforceable at law by any individual or other party in 
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removal proceedings, in litigation with the United States, or in any other form or manner. 
Discretionary decisions of the OCC regarding the exercise of prosecutorial discretion under 
this memorandum are final and not subject to legal review or recourse. Finally this internal 
guidance does not have the force of law, or of a Department of Homeland Security Directive. 
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FROM : 

aturalization Service 
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U.S. Department of Justice  
Immigration  and  Naturalization  Service  

HQOPP  50/4  

Office  of  the  Commissioner  425 I Street NW  

Washington, DC 20536  

NOV  17  2000  

MEMORANDUM  TO  REGIONAL DIRECTORS  
DISTRICT  DIRECTORS  
CHIEF  PATROL  AGENTS  
REGIONAL AND  DISTRICT  COUNSEL  

SUBJECT:  Exercising  Prosecutorial  Discretion  

Since  the  1996  amendments  to  the  Immigration  and  Nationality Act  (INA)  which  limited  
the  authority  of  immigration  judges  to  provide  relief  from  removal  in  many  cases,  there  has  been  
increased  attention  to  the  scope  and  exercise  of  the  Immigration  and  Naturalization  Service’s  
(INS  or  the  Service)  prosecutorial  discretion.  This  memorandum  describes  the  principles  with  
which  INS  exercises  prosecutorial  discretion  and  the  process  to  be  followed  in  making  and  
monitoring discretionary decisions.  Service  officers  are  not  only  authorized by law  but  expected  
to  exercise  discretion  in  a  judicious  manner  at  all  stages  of  the  enforcement  process–from  
planning  investigations  to  enforcing  final  orders–subject  to  their  chains  of  command  and  to  the  
particular  responsibilities  and  authority  applicable  to  their  specific  position.  In  exercising  this  
discretion,  officers  must  tak into  account  the  principles  described  below  in  order  to  promote  the  e  
efficient  and  effective  enforcement  of  the  immigration  laws  and  the  interests  of  justice.  

More  specific  guidance  geared  to  exercising  discretion  in  particular  program  areas  
already  exists  in  some  instances,

1 and  other  program-specific  guidance  will  follow  separately.  

1 For  example,  standards  and  procedures  for  placing  an  alien  in  deferred  action  status  are  provided  in  the  Standard  

Operating  Procedures  for  Enforcement  Officers:  Arrest,  Detention,  Processing,  and  Removal  (Standard  Operating  
Procedures),  Part  X.  This  memorandum  is  intended  to  provide  general principles,  and does  not  replace  any previous  

specific  guidance  provided  about  particular  INS  actions,  such  as  “Supplemental  Guidelines  on  the  Use  of  

Cooperating  Individuals  and  Confidential  Informants  Following  the  Enactment  of  IIRIRA,”  dated  December  29,  

1997.  This  memorandum  is  not  intended  to  address  every  situation  in  which  the  exercise  of prosecutorial discretion  

may  be  appropriate.  If  INS  personnel  in  the  exercise  of  their  duties  recognize  apparent  conflict  between  any  of  their  

specific  policy  requirements  and  these  general  guidelines,  they  are  encouraged  to  bring  the  matter  to  their  
supervisor’s  attention,  and  any  conflict  between  policies  should  be  raised  through  the  appropriate  chain  of  command  

for  resolution.  
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However,  INS  officers  should  continue  to  exercise  their  prosecutorial  discretion  in  appropriate  
cases  during  the  period  before  more  specific  program  guidance  is  issued.  

A  statement  of  principles  concerning  discretion  serves  a  number  of  important  purposes.  
As  described  in  the  “Principles  of  Federal  Prosecution,” 2 part  of  the  U.S.  Attorneys’  manual,  
such  principles  provide  convenient  reference  points  for  the  process  of  making  prosecutorial  
decisions;  facilitate  the  task of  training  new  officers  in  the  discharge  of  their  duties;  contribute  to  
more  effective  management  of  the  Government’s  limited  prosecutorial  resources  by promoting  
greater  consistency  among  the  prosecutorial  activities  of  different  offices  and  between  their  
activities  and  the  INS’  law  enforcement  priorities;  mak possible  better  coordination  of  e  
investigative  and  prosecutorial  activity by  enhancing  the  understanding  between  the  investigative  
and  prosecutorial  components;  and  inform  the  public  of  the  careful  process  by  which  
prosecutorial  decisions  are  made.  

Legal and Policy Background  

“Prosecutorial  discretion”  is  the  authority  of  an  agency  charged  with  enforcing  a  law  to  
decide  whether  to  enforce,  or  someone.  enot  to  enforce,  the  law  against  The  INS,  lik other  law  
enforcement  agencies,  has  prosecutorial discretion  and  exercises  it  every day.  In  the  
immigration  context,  the  term  applies  not  only to  the  decision  to  issue,  serve,  or  file  a  Notice  to  
Appear  (NTA),  but  also  to  a  broad  range  of  other  discretionary  enforcement  decisions,  including  
among  others:  Focusing  investigative  resources  on  particular  offenses  or  conduct;  deciding  
whom  to  stop,  question,  and  arrest;  maintaining  an  ing  expedited  removal  alien  in  custody;  seek  
or  other  forms  of  removal  by  means  other  than  a  removal  proceeding;  settling  or  dismissing  a  
proceeding;  granting  deferred  action  or  staying  a  final  order;  agreeing  to  voluntary departure,  
withdrawal  of  an  application  for  admission,  or  other  action  in  lieu  of  removing  the  alien;  
pursuing  an  appeal;  and  executing  a  removal  order.  

The  “favorable  exercise  of  prosecutorial  discretion”  means  a  discretionary decision  not  to  
assert  the  full  scope  of  the  INS’  enforcement  authority  as  permitted  under  the  law.  Such  
decisions  will  tak different  forms,  depending  the  status  of  a  particular  matter,  but  include  e  on  
decisions  such  as  not  issuing  an  NTA  (discussed  in  more  detail  below  under  “Initiating  
Proceedings”),  not  detaining  an  alien  placed  in  proceedings  (where  discretion  remains  despite  
mandatory detention  requirements),  and  approving  deferred  action.  

2 For  this  discussion,  and  much  else  in  this  memorandum,  we  have  relied  heavily  upon  the  Principles  of  Federal  

Prosecution,  chapter  9-27.000  in  the  U.S.  Department  of  Justice’s  United  States  Attorneys’  Manual  (Oct.  1997).  

There  are  significant  differences,  of  course,  between  the  role  of  the  U.S.  Attorneys’  offices  in  the  criminal  justice  
system,  and  INS  responsibilities  to  enforce  the  immigration  laws,  but  the  general  approach  to  prosecutorial  

discretion  stated in  this  memorandum  reflects  that  tak  by  the  Principles  of Federal Prosecution.  en  
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Courts  recognize  that  prosecutorial  discretion  applies  in  the  civil,  administrative  arena  
just  as  it  does  in  criminal  law.  Moreover,  the  Supreme  Court  “has  recognized  on  several  
occasions  over  many years  that  an  agency’s  decision  not  to  prosecute  or  enforce,  whether  
through  civil  or  criminal  process,  is  a  decision  generally  committed  to  an  agency’s  absolute  
discretion.”  Heckler  v.  Chaney,  470  U.S.  821,  831  (1985).  Both  Congress  and  the  
Supreme  Court  have  recently  reaffirmed  that  the  concept  of  prosecutorial  discretion  applies  to  
INS  enforcement  activities,  such  as  whether  to  place  an  individual  in  deportation  proceedings.  
INA  section  242(g);  Reno  v.  American-Arab  Anti-Discrimination  Committee,  525  U.S.  471  
(1999).  The  “discretion”  in  prosecutorial  discretion  means  that  prosecutorial  decisions  are  not  
subject  to  judicial  review  or  reversal,  except  in  extremely  narrow  circumstances.  Consequently,  
it  is  a  powerful  tool  that  must  be  used  responsibly.  

As  a  law  enforcement  agency,  the  INS  generally has  prosecutorial  discretion  within  its  
area  of  law  enforcement  responsibility  unless  that  discretion  has  been  clearly limited  by  statute  in  
a way that  goes  beyond  standard  terminology.  For  example,  a statute  directing  that  the  INS  
“shall”  remove  removable  aliens  would  not  be  construed  by itself  to  limit  prosecutorial  
discretion,  but  the  specific  limitation  on  releasing  certain  criminal  aliens  in  section  236(c)(2)  of  
the  INA  evidences  a  specific  congressional  intention  to  limit  discretion  not  to  detain  certain  
criminal  aliens  in  removal  proceedings  that  would  otherwise  exist.  Personnel  who  are  unsure  
whether  the  INS  has  discretion  to  take  a  particular  action  should  consult  their  supervisor  and  
legal  counsel  to  the  extent  necessary.  

It  is  important  to  recognize  not  only  what  prosecutorial  discretion  is,  but  also  what  it  is  
not.  The  doctrine  of  prosecutorial  discretion  applies  to  law  enforcement  decisions  whether,  and  
to  what  extent,  to  exercise  the  coercive  power  of  the  Government  over  liberty  or  property,  as  
authorized by law  in  cases  when  individuals  have  violated  the  law.  Prosecutorial discretion  does  
not  apply to  affirmative  acts  of  approval,  or  grants  of  benefits,  under  a  statute  or  other  applicable  
law  that  provides  requirements  for  determining  when  the  approval  should  be  given.  For  
example,  the  INS  has  prosecutorial  discretion  not  to  place  a  removable  alien  in  proceedings,  but  
it  does  not  have  prosecutorial  discretion  to  approve  a  naturalization  application  by  an  alien  who  
is  ineligible  for  that  benefit  under  the  INA.  

This  distinction  is  not  always  an  easy,  bright-line  rule  to  apply.  In  many  cases,  INS  
decisionmaking  involves  both  a  e  or  not  eprosecutorial  decision  to  tak  to  tak enforcement  action,  
such  as  placing  an  alien  in  removal  proceedings,  and  a  decision  whether  or  not  the  alien  is  
substantively  eligible  for  a benefit  under  the  INA.  In  many  cases,  benefit  decisions  involve  the  
exercise  of  significant  discretion  which  in  some  cases  is  not  judicially  reviewable,  but  which  is  
not  prosecutorial  discretion.  

Prosecutorial  discretion  can  extend  only  up  to  the  substantive  and  jurisdictional  limits  of  
the  law.  It  can  never  justify  an  action  that  is  illegal  under  the  substantive  law  pertaining  to  the  
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conduct,  or  one  that  while  legal  in  other  contexts,  is  not  within  the  authority  of  the  agency  or  
officer  tak  e an  enforcement  action  does  not  modify  or  waive  ing  it.  Prosecutorial  discretion  to  tak  
any legal  requirements  that  apply to  the  action  itself.  For  example,  an  enforcement  decision  to  
focus  on  certain  types  of  immigration  violators  for  arrest  and  removal  does  not  mean  that  the  INS  
may  arrest  any person  without  probable  cause  to  do  so  for  an  offense  within  its  jurisdiction.  
Service  officers  who  are  in  doubt  whether  a  particular  action  complies  with  applicable  
constitutional,  statutory,  or  case  law  requirements  should  consult  with  their  supervisor  and  obtain  
advice  from  the  district  or  sector  counsel  or  representative  of  the  Office  of  General  Counsel  to  
the  extent  necessary.  

Finally,  exercising  prosecutorial  discretion  does  not  lessen  the  INS’  commitment  to  
enforce  the  immigration  laws  to  the  best  of  our  ability.  It  is  not  an  invitation  to  violate  or  ignore  
the  law.  Rather,  it  is  a means  to  use  the  resources  we  have  in  a way  that  best  accomplishes  our  
mission  of  administering  and  enforcing  the  immigration  laws  of  the  United  States.  

Principles of Prosecutorial Discretion  

Lik all  law  enforcement  agencies,  the  INS  has  finite  resources,  and  it  is  not  possible  to  e  
investigate  and prosecute  all immigration  violations.  The  INS historically has  responded  to  this  
limitation  by  setting priorities  in  order  to  achieve  a variety  of goals.  These  goals  include  
protecting  public  safety,  promoting  the  integrity  of  the  legal  immigration  system,  and  deterring  
violations  of  the  immigration  law.  

It  is  an  appropriate  exercise  of  prosecutorial  discretion  to  give  priority  to  investigating,  
charging,  and  prosecuting  those  immigration  violations  that  will  have  the  greatest  impact  on  
achieving  these  goals.  The  INS  has  used  this  principle  in  the  design  and  execution  of  its  border  
enforcement  strategy,  its  refocus  on  s,  and  its  concentration  fixing  criminal  smuggling  network  on  
benefit-granting  processes  to  prevent  fraud.  An  agency’s  focus  on  maximizing  its  impact  under  
appropriate  principles,  rather  than  devoting  resources  to  cases  that  will  do  less  to  advance  these  
overall  interests,  is  a  crucial  element  in  effective  law  enforcement  management.  

The  Principles  of  Federal  Prosecution  governing  the  conduct  of  U.S.  Attorneys  use  the  
concept  of  a “substantial Federal interest.”  A U.S.  Attorney  may properly decline  a prosecution  
if  “no substantial Federal interest would be served by prosecution.”  This  principle  provides  a  
useful  frame  of  reference  for  the  INS,  although  applying  it  presents  challenges  that  differ  from  
those  facing  a U.S.  Attorney.  In  particular,  as  immigration  is  an  exclusively Federal  
responsibility,  the  option  of  an  adequate  alternative  remedy  under  state  law  is  not  available.  In  
an  immigration  case,  the  interest  at  stak will  always  be  Federal.  Therefore,  we  must  place  e  
particular  emphasis  on  the  element  of  substantiality.  How  important  is  the  Federal  interest  in  the  
case,  as  compared  to  other  cases  and  priorities?  That  is  the  overriding  question,  and  answering  it  
requires  examining  a  number  of  factors  that  may differ  according  to  the  stage  of  the  case.  
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As  a  general  matter,  INS  officers  may decline  to  prosecute  a  legally  sufficient  
immigration  case  if  the  Federal  immigration  enforcement  interest  that  would  be  served  by  
prosecution  is  not  substantial.3 Except  as  may be  provided  specifically in  other  policy  statements  
or  directives,  the  responsibility for  exercising  prosecutorial  discretion  in  this  manner  rests  with  
the  District  Director  (DD)  or  Chief  Patrol  Agent  (CPA)  based  on  his  or  her  common  sense  and  
sound  judgment.4 The  DD  or  CPA  should  obtain  legal  advice  from  the  District  or  Sector  Counsel  
to  the  extent  that  such  advice  may be  necessary  and  appropriate  to  ensure  the  sound  and  lawful  
exercise  of  discretion,  particularly  with  respect  to  cases  pending  before  the  Executive  Office  for  
Immigration  Review  (EOIR).5 The  DD’s  or  CPA’s  authority  may be  delegated  to  the  extent  
necessary  and  proper,  except  that  decisions  not  to  place  a  removable  alien  in  removal  
proceedings,  or  decisions  to  move  to  terminate  a  proceeding  which  in  the  opinion  of  the  District  
or  Sector  Counsel  is  legally  sufficient,  may  not  be  delegated  to  an  officer  who  is  not  authorized  
under  8  C.F.R.  §  239.1  to  issue  an  NTA.  A  DD’s  or  CPA’s  exercise  of  prosecutorial  discretion  
will  not  normally be  reviewed by Regional  or  Headquarters  authority.  However,  DDs  and CPAs  
remain  subject  to  their  chains  of  command  and  may be  supervised  as  necessary in  their  exercise  
of  prosecutorial  discretion.  

Investigations  

Priorities  for  deploying  investigative  resources  are  discussed  in  other  documents,  such  as  
the  interior  enforcement  strategy,  and  will  not  be  discussed  in  detail  in  this  memorandum.  These  
previously identified  priorities  include  identifying  and  removing  criminal  and  terrorist  aliens,  
deterring  and  dismantling  alien  smuggling,  minimizing  benefit  fraud  and  document  abuse,  
responding  to  community  complaints  about  illegal  immigration  and  building  partnerships  to  
solve  local  problems,  and  blocking  and  removing  employers’  access  to  undocumented  workers.  
Even  within  these  broad  priority  areas,  however,  the  Service  must  mak decisions  about  how  e  
best  to  expend  its  resources.  

Managers  should  plan  and  design  operations  to  maximize  the  likelihood  that  serious  
offenders  will  be  identified.  Supervisors  should  ensure  that  front-line  investigators  understand  
that  it  is  not  mandatory to  issue  an  NTA  in  every  case  where  they have  reason  to  believe  that  an  
alien  is  removable,  and  agents  should  be  encouraged  to  bring  questionable  cases  to  a  supervisor’s  
attention.  Operational  planning  for  investigations  should  include  consideration  of  appropriate  
procedures  for  supervisory  and  legal  review  of  individual  NTA  issuing  decisions.  

3 In  some  cases  even  a  substantial  immigration  enforcement  interest  in  prosecuting  a  case  could  be  outweighed  by  
other  interests,  such  as  the  foreign  policy  of  the  United States.  Decisions  that  require  weighing  such  other  interests  

should  be  made  at  the  level  of  responsibility  within  the  INS  or  the  Department  of  Justice  that  is  appropriate  in  light  

of  the  circumstances  and  interests  involved.  
4 This  general  reference  to  DDs  and  CPAs  is  not  intended  to  exclude  from  coverage  by  this  memorandum  other  INS  

personnel,  such  as  Service  Center  directors,  who  may be  called  upon  to  exercise  prosecutorial  discretion  and  do  not  

report  to  DDs  or  CPAs,  or  to  change  any INS  chains  of  command.  
5 Exercising  prosecutorial  discretion  with  respect  to  cases  pending  before  EOIR  involves  procedures  set  forth  at  8  

CFR  239.2  and  8  CFR  Part  3,  such  as  obtaining  the  court’s  approval  of  a  motion  to  terminate  proceedings.  
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Careful design  of  enforcement  operations  is  a  ey  element  in  the  INS’  exercise  of prosecutorial  k  
discretion.  Managers  should  consider  not  simply  whether  a particular  effort  is  legally  
supportable,  but  whether  it  best  advances  the  INS’  goals,  compared  with  other  possible  
uses  of  those  resources.  As  a general  matter,  investigations  that  are  specifically focused  to  
identify  aliens  who  represent  a  high  priority for  removal  should  be  favored  over  investigations  
which,  by their  nature,  will identify  a broader  variety  of  removable  aliens.  Even  an  operation  
that  is  designed  based  on  high-priority  criteria,  however,  may  still  identify individual  aliens  who  
warrant  a  favorable  exercise  of  prosecutorial  discretion.6 

Initiating and Pursuing Proceedings  

Aliens  who  are  subject  to  removal  may  come  to  the  Service’s  attention  in  a  variety  of  
ways.  For  example,  some  aliens  are  identified  as  a  result  of  INS  investigations,  while  others  are  
identified  when  they  apply for  immigration  benefits  or  seek admission  at  a port-of-entry.  While  
the  context  in  which  the  INS  encounters  an  alien  may,  as  a  practical  matter,  affect  the  Service’s  
options,  it  does  not  change  the  underlying  principle  that  the  INS  has  discretion  and  should  
exercise  that  discretion  appropriately given  the  circumstances  of  the  case.  

Even  when  an  immigration  officer  has  reason  to  believe  that  an  alien  is  removable  and  
that  there  is  sufficient  evidence  to  obtain  a  final  order  of  removal,  it  may be  appropriate  to  
decline  to  proceed  with  that  case.  This  is  true  even  when  an  alien  is  removable  based  on  his  or  
her  criminal  history  and  when  the  alien–if  served  with  an  NTA–would  be  subject  to  mandatory  
detention.  The  INS  may  exercise  its  discretion  throughout  the  enforcement  process.  Thus,  the  
INS  can  choose  whether  to  issue  an  NTA,  whether  to  cancel  an  NTA  prior  to  filing  with  the  
immigration  court  or  move  for  dismissal  in  immigration  court  (under  8  CFR  239.2),  whether  to  
detain  (for  those  aliens  not  subject  to  mandatory detention),  whether  to  offer  an  alternative  to  
removal  such  as  voluntary departure  or  withdrawal  of  an  application  for  admission,  and  whether  
to  stay  an  order  of  deportation.  

The  decision  to  exercise  any  of  these  options  or  other  alternatives  in  a  particular  case  
requires  an  individualized  determination,  based  on  the  facts  and  the  law.  As  a  general  matter,  it  
is  better  to  exercise  favorable  discretion  as  early in  the  process  as  possible,  once  the  relevant  
facts  have  been  determined,  in  order  to  conserve  the  Service’s  resources  and  in  recognition  of  the  
alien’s  interest  in  avoiding  unnecessary legal proceedings.  However,  there  is  often  a conflict  

6 For  example,  operations  in  county jails  are  designed  to  identify  and  remove  criminal  aliens,  a  high  priority  for  the  
Service.  Nonetheless,  an  ing  a county jail  and his  or  investigator  work  at  her  supervisor  should  still  consider  whether  

the  exercise  of  prosecutorial  discretion  would  be  appropriate  in  individual  cases.  
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between  mak  as  soon  as  ing  them  based  on  evaluating  as  many  ing  decisions  possible,  and  mak  
relevant,  credible  facts  as  possible.  Developing  an  ing  extensive  factual  record  prior  to  mak  a  
charging  decision  may itself  consume  INS  resources  in  a  way that  negates  any  saving  from  
forgoing  a  removal  proceeding.  

Generally,  adjudicators  may have  a  better  opportunity to  develop  a  credible  factual  record  
at  an  earlier  stage  than  investigative  or  other  enforcement  personnel.  It  is  simply  not  practicable  
to  require  officers  at  the  arrest  stage  to  develop  a  full  investigative  record  on  the  equities  of  each  
case  (particularly  since  the  alien  file  may  not  yet  be  available  to  the  charging  office),  and  this  
memorandum  does  not  require  such  an  nowledge  that  the  analysis.  Rather,  what  is  needed  is  k  
INS  is  not  legally  required  to  institute  proceedings  in  every  case,  openness  to  that  possibility in  
appropriate  cases,  development  of  facts  relevant  to  the  factors  discussed  below  to  the  extent  that  
it  is  reasonably possible  to  do  so  under  the  circumstances  and  in  the  timeframe  that  decisions  
must  be  made,  and  implementation  of  any decision  to  exercise  prosecutorial  discretion.  

There  is  no  precise  formula  for  identifying  which  cases  warrant  a  favorable  exercise  of  
discretion.  Factors  that  should  be  tak  into  account  in  deciding  whether  to  exercise  en  
prosecutorial  discretion  include,  but  are  not  limited  to,  the  following:  

· Immigration  status:  Lawful  permanent  residents  generally  warrant  greater  consideration.  
However,  other  removable  aliens  may  also  warrant  the  favorable  exercise  of  discretion,  
depending  on  all  the  relevant  circumstances.  

· Length  of  residence  in  the  United  States:  The  longer  an  alien  has  lived  in  the  United  States,  
particularly  in  legal  status,  the  more  this  factor  may  be  considered  a  positive  equity.  

· Criminal  history:  Officers  should  take  into  account  the  nature  and  severity  of  any  criminal  
conduct,  as  well  as  the  time  elapsed  since  the  offense  occurred  and  evidence  of  rehabilitation.  
It  is  appropriate  to  take  into  account  the  actual  sentence  or  fine  that  was  imposed,  as  an  
indicator  of  the  seriousness  attributed  to  the  conduct  by  the  court.  Other  factors  relevant  to  
assessing  criminal  history  include  the  alien’s  age  at  the  time  the  crime  was  committed  and  
whether  or  not  he  or  she  is  a  repeat  offender.  

· Humanitarian  concerns:  Relevant  humanitarian  concerns  include,  but  are  not  limited  to,  
family  ties  in  the  United  States;  medical  conditions  affecting  the  alien  or  the  alien’s  family;  
the  fact  that  an  alien  entered  the  United  States  at  a  very  young  age;  ties  to  one’s  home  
country  (e.g.,  whether  the  alien  speaks  the  language  or  has  relatives  in  the  home  country);  
extreme  youth  or  advanced  age;  and  home  country  conditions.  

· Immigration  history:  Aliens  without  a  past  history  of  violating  the  immigration  laws  
(particularly  violations  such  as  reentering  after  removal,  failing  to  appear  at  hearing,  or  
resisting  arrest  that  show  heightened  disregard  for  the  legal  process)  warrant  favorable  
consideration  to  a  greater  extent  than  those  with  such  a  history.  The  seriousness  of  any  such  
violations  should  also  be  taken  into  account.  
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· Likelihood  of  ultimately  removing  the  alien:  Whether  a  removal  proceeding  would  have  a  
reasonable  likelihood  of  ultimately  achieving  its  intended  effect,  in  light  of  the  case  
circumstances  such  as  the  alien’s  nationality,  is  a  factor  that  should  be  considered.  

· Likelihood  of  achieving  enforcement  goal  by  other  means:  In  many  cases,  the  alien’s  
departure  from  the  United  States  may  be  achieved  more  expeditiously  and  economically  by  
means  other  than  removal,  such  as  voluntary  return,  withdrawal  of  an  application  for  
admission,  or  voluntary  departure.  

· Whether  the  alien  is  eligible  or  is  likely  to  become  eligible  for  other  relief:  Although  not  
determinative  on  its  own,  it  is  relevant  to  consider  whether  there  is  a  legal  avenue  for  the  
alien  to  regularize  his  or  her  status  if  not  removed  from  the  United  States.  The  fact  that  the  
Service  cannot  confer  complete  or  permanent  relief,  however,  does  not  mean  that  discretion  
should  not  be  exercised  favorably  if  warranted  by  other  factors.  

· Effect  of  action  on  future  admissibility:  The  effect  an  action  such  as  removal  may  have  on  
an  alien  can  vary–for  example,  a  time-limited  as  opposed  to  an  indefinite  bar  to  future  
admissibility–and  these  effects  may  be  considered.  

· Current  or  past  cooperation  with  law  enforcement  authorities:  Current  or  past  cooperation  
with  the  INS  or  other  law  enforcement  authorities,  such  as  the  U.S.  Attorneys,  the  
Department  of  Labor,  or  National  Labor  Relations  Board,  among  others,  weighs  in  favor  of  
discretion.  

· Honorable  U.S.  military  service:  Military  service  with  an  honorable  discharge  should  be  
considered  as  a  favorable  factor.  See  Standard  Operating  Procedures  Part  V.D.8  (issuing  an  
NTA  against  current  or  former  member  of  armed  forces  requires  advance  approval  of  
Regional  Director).  

· Community  attention:  Expressions  of  opinion,  in  favor  of  or  in  opposition  to  removal,  may  
be  considered,  particularly  for  relevant  facts  or  perspectives  on  the  case  that  may  not  have  
been  known  to  or  considered  by  the  INS.  Public  opinion  or  publicity  (including  media  or  
congressional  attention)  should  not,  however,  be  used  to  justify  a  decision  that  cannot  be  
supported  on  other  grounds.  Public  and  professional  responsibility  will  sometimes  require  
the  choice  of  an  unpopular  course.  

· Resources  available  to  the  INS:  As  in  planning  operations,  the  resources  available  to  the  INS  
to  take  enforcement  action  in  the  case,  compared  with  other  uses  of  the  resources  to  fulfill  
national  or  regional  priorities,  are  an  appropriate  factor  to  consider,  but  it  should  not  be  
determinative.  For  example,  when  prosecutorial  discretion  should  be  favorably  exercised  
under  these  factors  in  a  particular  case,  that  decision  should  prevail  even  if  there  is  detention  
space  available.  

Obviously,  not  all  of  the  factors  will  be  applicable  to  every  case,  and  in  any particular  case  one  
factor  may deserve  more  weight  than  it  might  in  another  case.  There  may be  other  factors,  not  
on  the  list  above,  that  are  appropriate  to  consider.  The  decision  should be  based  on  the  totality  of  
the  circumstances,  not  on  any  one  factor  considered in  isolation.  General guidance  such  as  this  
cannot  provide  a  “bright  line”  test  that  may  easily be  applied  to  determine  the  “right”  answer  in  
every  case.  In  many  cases,  minds  reasonably  can  differ,  different  factors  may point  in  different  
directions,  and  there  is  no  clearly  “right”  answer.  Choosing  a course  of  action  in  difficult  
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cases  must  be  an  exercise  of  judgment  by the  responsible  officer  based  on  his  or  her  experience,  
good  sense,  and  consideration  of  the  relevant  factors  to  the  best  of  his  or  her  ability.  

There  are  factors  that  may  not  be  considered.  Impermissible  factors  include:  

· An  individual’s  race,  religion,  sex,  national  origin,  or  political  association,  activities  or  
beliefs;7 

· The  officer’s  own  personal  feelings  regarding  the  individual;  or  

· The  possible  effect  of  the  decision  on  the  officer’s  own  professional  or  personal  
circumstances.  

In  many  cases,  the  procedural  posture  of  the  case,  and  the  state  of  the  factual  record,  will  
affect  the  ability  of  the  INS  to  use  prosecutorial discretion.  For  example,  since  the  INS  cannot  
admit  an  inadmissible  alien  to  the  United  States  unless  a  waiver  is  available,  in  many  cases  the  
INS’  options  are  more  limited  in  the  admission  context  at  a  port-of-entry  than  in  the  deportation  
context.  

Similarly,  the  INS  may  consider  the  range  of  options  and  information  likely to  be  
available  at  a  later  time.  For  example,  an  e  a  charging  decision  may  officer  called  upon  to  mak  
reasonably determine  that  he  or  she  does  not  have  a  sufficient,  credible  factual  record  upon  
which  to  base  a  favorable  exercise  of  prosecutorial  discretion  not  to  put  the  alien  in  proceedings,  
that  the  record  cannot  be  developed  in  the  timeframe  in  which  the  decision  must  be  made,  that  a  
more  informed  prosecutorial  decision  lik  at  a  later  time  during  the  course  of  ely  could  be  made  
proceedings,  and  that  if  the  alien  is  not  served  with  an  NTA  now,  it  will  be  difficult  or  
impossible  to  do  so  later.  

Such  decisions  must  be  made,  however,  with  due  regard  for  the  principles  of  these  
guidelines,  and  in  light  of  the  other  factors  discussed  here.  For  example,  if  there  is  no  relief  
available  to  the  alien  in  a  removal  proceeding  and  the  alien  is  subject  to  mandatory detention  if  

7 This  general  guidance  on  ing  a  decision  whether  to  enforce  the  law  factors  that  should  not  be  relied  upon  in  mak  
against  an  individual  is  not  intended  to  prohibit  their  consideration  to  the  extent  they  are  directly  relevant  to  an  

alien’s  status  under  the  immigration  laws  or  eligibility  for  a  benefit.  For  example,  religion  and  political  beliefs  are  

often  directly  relevant  in  asylum  cases  and  need  to  be  assessed  as  part  of  a  prosecutorial  determination  regarding  the  

strength  of  the  case,  but  it  would  be  improper  for  an  INS  officer  to  treat  aliens  differently based  on  his  personal  

opinion  about  a religion  or  belief.  Political  activities  may be  relevant  to  a ground  of  removal  on  national  security  or  

terrorism  grounds.  An  alien’s  nationality  often  directly  affects  his  or  her  eligibility for  adjustment  or  other  relief,  the  
likelihood  that  he  or  she  can  be  removed,  or  the  availability  of  prosecutorial  options  such  as  voluntary  return,  and  

may  be  considered  to  the  extent  these  concerns  are  pertinent.  
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placed  in  proceedings,  that  situation  suggests  that  the  exercise  of  prosecutorial  discretion,  if  
appropriate,  would  be  more  useful  to  the  INS  if  done  sooner  rather  than  later.  It  would  be  
improper  for  an  officer  to  assume  that  someone  else  at  some  later  time  will  always  be  able  to  
mak a  informed  decision,  and  therefore  never  to  consider  exercising  discretion.  e  more  

Factors  relevant  to  exercising  prosecutorial  discretion  may  come  to  the  Service’s  
attention  in  various  ways.  For  example,  aliens  may  mak requests  to  the  INS  to  exercise  e  
prosecutorial discretion  by declining  to  pursue  removal proceedings.  Alternatively,  there  may be  
cases  in  which  alien  ask to  be  put  in  proceedings  (for  example,  to  pursue  remedy  such  an  s  a as  
cancellation  of  removal  that  may  only be  available  in  that  forum).  In  either  case,  the  INS  may  
consider  the  request,  but  the  fact  that  it  is  made  should  not  determine  the  outcome,  and  the  
prosecutorial  decision  should  be  based  upon  the  facts  and  circumstances  of  the  case.  Similarly,  
the  fact  that  an  alien  has  not  requested  prosecutorial  discretion  should  not  influence  the  analysis  
of  the  case.  Whether,  and  to  what  extent,  any  request  should be  considered is  also  a matter  of  
discretion.  Although  INS  officers  should  be  open  to  new  facts  and  arguments,  attempts  to  
exploit  prosecutorial  discretion  as  a  delay  tactic,  as  a  means  merely  to  revisit  matters  that  have  
been  thoroughly  considered  and  decided,  or  for  other  improper  tactical  reasons  should  be  
rejected.  There  is  no  legal  right  to  the  exercise  of  prosecutorial  discretion,  and  (as  stated  at  the  
close  of  this  memorandum)  this  memorandum  creates  no  right  or  obligation  enforceable  at  law  
by  any  alien  or  any  other  party.  

Process for Decisions  

Identification of Suitable Cases  

No  single  process  of  exercising  discretion  will  fit  the  multiple  contexts  in  which  the  need  
to  exercise  discretion  may  arise.  Although  this  guidance  is  designed  to  promote  consistency in  
the  application  of  the  immigration  laws,  it  is  not  intended  to  produce  rigid  uniformity  among  INS  
officers  in  all  areas  of  the  country  at  the  expense  of  the  fair  administration  of  the  law.  Different  
offices  face  different  conditions  and  have  different  requirements.  Service  managers  and  
supervisors,  including  DDs  and  CPAs,  and  Regional,  District,  and  Sector  Counsel  must  develop  
mechanisms  appropriate  to  the  various  contexts  and  priorities,  keeping  in  mind  that  it  is  better  to  
exercise  discretion  as  early in  process  as  possible  once  the  factual  record has  been  identified.8 In  
particular,  in  cases  where  it  is  clear  that  no  statutory  relief  will  be  available  at  the  immigration  
hearing  and  where  detention  will  be  mandatory,  it  best  conserves  the  Service’s  resources  eto  mak  
a  decision  early.  

Enforcement  and  benefits  personnel  at  all  levels  should  understand  that  prosecutorial  
discretion  exists  and  that  it  is  appropriate  and  expected  that  the  INS  will  exercise  this  authority in  
appropriate  cases.  DDs,  CPAs,  and  other  supervisory  officials  (such  as  District  and  

8 DDs,  CPAs,  and  other  INS  personnel  should  also  be  open,  however,  to  possible  reconsideration  of  decisions  (either  

for  or  against  the  exercise  of  discretion)  based  upon  further  development  of  the  facts.  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0600

        

 

                  

   


            

             

               


           


                

               

               


                

              


   


   
      

 
  

     
   

             
        

            
               


               
            


              

            


              
         


  

            

              

                 


              


             

               


                 

                 


                   

               


  

Case  2:10-cv-01413-SRB  Document 6-4  Filed  07/06/10  Page 53  of 55  

Memorandum  for  Regional  Directors,  et  al.  Page  11  
Subject:  Exercising  Prosecutorial  Discretion  

Sector  Counsels)  should  encourage  their  personnel  to  bring  potentially  suitable  cases  for  the  
favorable  exercise  of  discretion  to  their  attention  for  appropriate  resolution.  To  assist  in  
exercising  their  authority,  DDs  and  CPAs  may  wish  to  convene  a  group  to  provide  advice  on  
difficult  cases  that  have  been  identified  as  potential  candidates  for  prosecutorial  discretion.  

It  is  also  appropriate  for  DDs  and  CPAs  to  develop  a  list  of  “triggers”  to  help  their  
personnel  identify  cases  at  an  early  stage  that  may be  suitable  for  the  exercise  of  prosecutorial  
discretion.  These  cases  should  then  be  reviewed  at  a supervisory level  where  a decision  can  be  
made  as  to  whether  to  proceed  in  the  ordinary  course  of  business,  to  develop  additional  facts,  or  
to  recommend  a  favorable  exercise  of  discretion.  Such  triggers  could  include  the  following  facts  
(whether  proven  or  alleged):  

Lawful  permanent  residents;  
Aliens  with  a  serious  health  condition;  
Juveniles;  
Elderly  aliens;  
Adopted  children  of  U.S.  citizens;  
U.S.  military  veterans;  
Aliens  with  lengthy presence  in  United  States  (i.e.,  10  years  or  more);  or  
Aliens  present  in  the  United  States  since  childhood.  

Since  workloads  and  the  type  of  removable  aliens  encountered  may  vary  significantly  
both  within  and  between  INS  offices,  this  list  of  possible  trigger  factors  for  supervisory  review  is  
intended  neither  to  be  comprehensive  nor  mandatory in  all  situations.  Nor  is  it  intended  to  
suggest  that  the  presence  or  absence  of  “trigger”  facts  should  itself  determine  whether  
prosecutorial  discretion  should  be  exercised,  as  compared  to  review  of  all  the  relevant  factors  as  
discussed  elsewhere  in  these  guidelines.  Rather,  development  of  trigger  criteria  is  intended  
solely  as  a  suggested  means  of  facilitating  identification  of  potential  cases  that  may be  suitable  
for  prosecutorial  review  as  early  as  possible  in  the  process.  

D  ecisionsocumenting D  

When  a  DD  or  CPA  decides  to  exercise  prosecutorial  discretion  favorably,  that  decision  
should be  clearly documented in  the  alien  file,  including  the  specific  decision  tak  and its  en  
factual  and legal basis.  DDs  and CPAs  may  also  document  decisions  based  on  a specific  set  of  
facts  not  to  exercise  prosecutorial  discretion  favorably,  but  this  is  not  required  by this  guidance.  

The  alien  should  also  be  informed  in  writing  of  a  decision  to  exercise  prosecutorial  
discretion  favorably,  such  as  not  placing  him  or  her  in  removal  proceedings  or  not  pursuing  a  
case.  This  normally  should be  done  by letter  to  the  alien  and/or  his  or  her  attorney  of  record,  
briefly  stating  the  decision  made  and its  consequences.  It  is  not  necessary to  recite  the  facts  of  
the  case  or  the  INS’  evaluation  of  the  facts  in  such  letters.  Although  the  specifics  of  the  letter  
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will  vary depending  on  the  circumstances  of  the  case  en,  it  must  mak it  clear  and  the  action  tak  e  
to  the  alien  that  exercising  prosecutorial  discretion  does  not  confer  any immigration  status,  
ability  to  travel  to  the  United  States  (unless  the  alien  applies  for  and  receives  advance  parole),  
immunity from  future  removal  proceedings,  or  any  enforceable  right  or  benefit  upon  the  alien.  
If,  however,  there  is  a  ed  to  the  action  (for  example,  the  availability  potential  benefit  that  is  link  
of  employment  authorization  for  beneficiaries  of  deferred  action),  it  is  appropriate  to  identify it.  

The  obligation  to  notify  an  individual  is  limited  to  situations  in  which  a  specific,  
identifiable  decision  to  refrain  from  action  is  tak  in  situation  in  which  the  alien  normally  en  a  
would  expect  enforcement  action  to  proceed.  For  example,  it  is  not  necessary to  notify  aliens  
that  the  INS  has  refrained  from  focusing  investigative  resources  on  them,  but  a  specific  decision  
not  to  proceed  with  removal  proceedings  against  an  alien  who  has  come  into  INS  custody  should  
be  communicated  to  the  alien  in  writing.  This  guideline  is  not  intended  to  replace  existing  
standard  procedures  or  forms  for  deferred  action,  voluntary  return,  voluntary departure,  or  other  
currently  existing  and  standardized  processes  involving  prosecutorial  discretion.  

Future Impact  

An  issue  of  particular  complexity is  the  future  effect  of  prosecutorial  discretion  decisions  
in  later  encounters  with  the  alien.  Unlik the  criminal  context,  in  which  statutes  of  limitation  and  e  
venue  requirements  often  preclude  one  U.S.  Attorney’s  office  from  prosecuting  an  offense  that  
another  office  has  declined,  immigration  violations  are  continuing  offenses  that,  as  a  general  
principle  of  immigration  law,  continue  to  make  an  alien  legally  removable  regardless  of  
a decision  not  to  pursue  removal  on  a previous  occasion.  An  alien  may  come  to  the  attention  of  
the  INS  in  the  future  through  seeking  admission  or  in  other  ways.  An  INS  office  should  abide  by  
a favorable  prosecutorial decision  tak  by  another  office  as  a matter  of INS policy,  absent  new  en  
facts  or  changed  circumstances.  However,  if  a  removal  proceeding  is  transferred  from  one  INS  
district  to  another,  the  district  assuming  responsibility for  the  case  is  not  bound  by the  charging  
district’s  decision  to  proceed  with  an  NTA,  if  the  facts  and  circumstances  at  a  later  stage  suggest  
that  a  favorable  exercise  of  prosecutorial  discretion  is  appropriate.  

Service  offices  should  review  alien  files  for  information  on  previous  exercises  of  
prosecutorial  discretion  at  the  earliest  opportunity that  is  practicable  and  reasonable  and  tak any  e  
such  information  into  account.  In  particular,  the  office  encountering  the  alien  must  carefully  
assess  to  what  extent  the  relevant  facts  and  circumstances  are  the  same  or  have  changed  either  
procedurally  or  substantively (either  with  respect  to  later  developments,  or  more  detailed  
knowledge  of  past  circumstances)  from  the  basis  for  the  original  exercise  of  discretion.  A  
decision  by  an  INS  office  to  tak enforcement  action  against  the  subject  of  a  previous  e  
documented  exercise  of  favorable  prosecutorial  discretion  should  be  memorialized  with  a  
memorandum  to  the  file  explaining  the  basis  for  the  decision,  unless  the  charging  documents  on  
their  face  show  a  material  difference  in  facts  and  circumstances  (such  as  a  different  ground  of  
deportability).  
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Memorandum  for  Regional  Directors,  et  al.  Page  13  
Subject:  Exercising  Prosecutorial  Discretion  

Legal Liability and Enforceability  

The  question  of liability  may  arise  in  the  implementation  of  this  memorandum.  Some  
INS  personnel  have  expressed  concerns  that,  if  they  exercise  prosecutorial  discretion  favorably,  
they  may become  subject  to  suit  and  personal  liability for  the  possible  consequences  of  that  
decision.  We  cannot  promise  INS  officers  that  they  will  never  be  sued.  However,  we  can  assure  
our  employees  that  Federal  law  shields  INS  employees  who  act  in  reasonable  reliance  upon  
properly promulgated  agency guidance  within  the  agency’s  legal  authority  –  such  as  this  
memorandum–from  personal  legal  liability for  those  actions.  

The  principles  set  forth  in  this  memorandum,  and  internal  office  procedures  adopted  
hereto,  are  intended  solely for  the  guidance  of INS personnel in  performing  their  duties.  They  
are  not  intended  to,  do  not,  and  may  not  be  relied  upon  to  create  a  right  or  benefit,  substantive  or  
procedural,  enforceable  at  law  by  any individual  or  other  party in  removal  proceedings,  in  
litigation  with  the  United  States,  or  in  any  other  form  or  manner.  

Training and Implementation  

Training  on  the  implementation  of  this  memorandum  for  DDs,  CPAs,  and  Regional,  
District,  and  Sector  Counsel  will  be  conducted  at  the  regional  level.  This  training  will  include  
discussion  of  accountability  and periodic  feedback on  implementation  issues.  In  addition,  
following  these  regional  sessions,  separate  training  on  prosecutorial  discretion  will  be  conducted  
at  the  district  level  for  other  staff,  to  be  designated.  The  regions  will  report  to  the  Office  of  Field  
Operations  when  this  training  has  been  completed.  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 

Plaintiff, 
Civil Action No. 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

DECLARATION OF DAVID V. AGUILAR 

Pursuant to 28 U.S.C. § 1746, I, David V. Aguilar, declare and state as follows: 

1. I am employed by U.S. Customs and Border Protection (CBP), within the U.S. 

Department of Homeland Security, in the position of Deputy Commissioner. I have held this 

position since April 11, 2010. Prior to holding the position of Deputy Commissioner, I served as 

Acting Deputy Commissioner beginning on January 2, 2010, previously as the Chief of the 

Border Patrol for just short of six years and, prior to that, as the Chief Patrol Agent of the Tucson 

Sector. I began my service with the U.S. Border Patrol in 1978. I make this declaration based on 

personal knowledge of the subject matter acquired by me in the course of the performance of my 

official duties. I am aware that the State of Arizona has enacted new immigration legislation, 

known as Senate Bill 1070 (SB 1070). 

2. In deploying resources between the ports of entry, CBP seeks to incorporate the 

appropriate mix of personnel, infrastructure, and technology that will allow us to best advance our 

objectives: specifically, preventing the commission of crimes, apprehending those who have 

endangered or will endanger public safety, and securing the border. As explained below, our assets at 
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and between the ports of entry in Arizona are deployed to establish and maintain operational control 

of the border in the state of Arizona. 

3. CBP currently maintains six land ports of entry within the State of Arizona, found 

in the following locations: Douglas, Lukeville, Naco, Nogales, San Luis, and Sasabe. These 

ports of entry accommodate private and commercial vehicles, as well as pedestrians seeking 

entry or admission into the United States. The Nogales Port of Entry also accommodates rail 

traffic. CBP's port operations include seven air ports of entry in Douglas, Nogales, Phoenix, 

Scottsdale Air Force Base, Williams Gateway Air Force Base (Mesa), San Luis, and Tucson. 

CBP's Office of Field Operations (OFO) currently has 780 CBP Officers stationed in Arizona, 

both at these ports of entry and in the Arizona operational offices, as well as ninety-four 

agriculture specialists and fourteen import specialists. 

4. As of June 2, 2010, CBP has processed over 4,562,900 pedestrians, 3,918,000 

personal vehicles, 246,600 commercial vehicles (for purposes of this declaration this number 

does not include rail), 10,745 private aircraft passengers and crew, and 456,459 commercial 

aircraft passengers and crew in Arizona this fiscal year alone. 1 This traffic is processed through 

seventy-five lanes of traffic as well as those entering at the airports - thirty-one for personal 

vehicles inbound into the United States, ten for personal vehicles outbound from the United 

States, seventeen for pedestrians inbound to the United States, thirteen for commercial vehicles 

inbound to the United States, and four for commercial vehicles outbound from the United States. 

The volume for fiscal year 2010 is in keeping with the high volume that CBP has consistently 

processed in Arizona since 2005: 

1 These numbers and those in the subsequent bullets represent the number of crossings and may not be unique 
persons or vehicles, as individuals or vehicles may make repeated crossings. 

2 
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a. In fiscal year 2009, CBP processed over 8,288,000 pedestrians, 7,416,700 personal 

vehicles, 341,100 commercial vehicles, 17,474 private aircraft passengers and crew, 

and 670,821 commercial aircraft passengers and crew. 

b. In fiscal year 2008, CBP processed over 11,393,800 pedestrians, 7,938,000 personal 

vehicles, 381,100 commercial vehicles, 22,662 private aircraft passengers and crew, 

and 711,553 commercial aircraft passengers and crew. 

c. In fiscal year 2007, CBP processed over 11,856,100 pedestrians, 8,282,500 personal 

vehicles, 368,100 commercial vehicles, 23,091 private aircraft passengers and crew, 

and 672,593 commercial aircraft passengers and crew. 

d. In fiscal year 2006, CBP processed over 10,890,500 pedestrians, 9,117,300 personal 

vehicles, 367,300 commercial vehicles, 21,711 private aircraft passengers and crew, 

and 685,043 commercial aircraft passengers and crew. 

e. In fiscal year 2005, CBP processed over 9,867,800 pedestrians, 10,025,600 personal 

vehicles, 341,300 commercial vehicles, 20,722 private aircraft passengers and crew, 

and 698,277 commercial aircraft passengers and crew. 

5. CBP processed 357 trains in Arizona in fiscal year 2009. Moreover, at the rail 

port in Nogales, CBP implemented 100 percent screening of all outbound rail traffic as of March 

16, 2009. 

6. As of May 31, 2010, during CB P's processing of individuals at the ports of entry 

in Arizona, 5,975 were determined to be inadmissible into the United States under the 

Immigration and Nationality Act during fiscal year 2010, with another 5,358 withdrawing their 

applications for admission. Since the beginning of fiscal year 2005, 48,549 individuals have 

been found inadmissible at the Arizona Ports of Entry, with another 42,069 withdrawing their 
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applications for admission. In addition, from the beginning of fiscal year 2005 through the 

present the Office of Field Operations has arrested 9,428 individuals in Arizona and referred 

them for criminal prosecution for a variety of criminal violations. 

7. In 2009 CBP deployed additional canine teams to the Southwest Border to 

augment teams previously in place. Of these, forty-nine teams are permanently assigned to ports 

of entry within Arizona. 

8. In 2009, CBP deployed additional Z-Backscatter Van Units to the Southwest 

border to augment those previously in place, which help CBP identify anomalies in passenger 

vehicles-that is, a deviation from the normal reading which may be indicative of the presence 

of unlawful or undeclared merchandise, as well as potentially smuggled individuals. CBP 

deployed eight units at ports of entry within Arizona. 

9. CBP has also implemented the Western Hemisphere Travel Initiative (WHTI) for 

land and sea travel to the United States, including upgrades to the physical and technical 

capabilities at the ports of entry. Under WHTI, radio frequency identification (RFID) technology 

and next generation license plate readers were deployed, along with coordinate hardware and 

software updates. The new license plate readers (which provide CBP officers with pre

positioned traveler information) are ten percent more accurate than those they replaced, now 

reading at or above ninety percent accuracy, saving officers from manually correcting almost 10 

million erroneous license plate queries per year. As a result, CBP is able to process travelers 

more efficiently. The technology deployed as part of WHTI allows law enforcement queries to 

proceed at a pace 60 percent faster than manual queries. These upgrades were completed at the 

Arizona land ports of entry, ending with Naco in February 2010 (though due to its size Sasabe 

has a hybrid solution in place with many, though not all, of these technical capabilities). 

4 
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10. CB P's Office of Border Patrol (Border Patrol) maintains a presence between the 

ports of entry in Arizona as well. For operational purposes, the Border Patrol divides the United 

States into geographical areas known as "sectors." Two of these Border Patrol sectors are 

located in Arizona. The Tucson sector is located wholly within the State of Arizona. The sector 

known as the Yuma sector largely covers area found within the State of Arizona, but also 

includes an unpopulated area of the southeastern portion of California along the border. CBP's 

activities in the Yuma sector are based on a variety of factors and are not driven by the state

i.e., Arizona versus California-where the activities take place. 

11. The Border Patrol nationwide is better staffed today than at any time in its eighty-

five year history, having nearly doubled the number of agents from approximately 10,000 in 

2004 to more than 20,000 in 2009. As of May 22, 2010, there are over 4,000 agents stationed in 

Arizona alone. This is an increase from the approximately 3,500 agents stationed during fiscal 

year 2007 in Arizona and the approximately 2,800 agents stationed in Arizona in fiscal year 

2005. 

12. The Border Patrol utilizes various technologies to assist in locating, identifying, 

and apprehending those attempting to cross the border illegally. Nearly every piece of technology 

utilized between the ports of entry is found in northern, southern, and coastal border operations. 

Technology deployments are based on operational need and the technology's ability to fit within 

that area's operating environment. The following technologies, among others, are being used 

between ports of entry: night vision and thermal imaging equipment; magnetometers; infrared 

and seismic sensors; mobile x-ray, gamma ray and backscatter nonintrusive inspection systems; 

and additional remote video and sensing equipment. 
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13. The Border Patrol participates in a program known as Immigration Quick Court. 

This is a program in which an Immigration Judge holds hearings at the Border Patrol Tucson 

Sector Processing Center. The Quick Court is an initiative that works to ease the dockets of the 

traditional immigration courts. The process expedites the formal removal proceedings of illegal 

aliens arrested within the Tucson Sector. As of April 2010, the Court has presided over 3,153 

cases for fiscal year 2010. 

14. The Border Patrol operates check-points at twenty-five locations in Arizona, 

though given the nature of checkpoints these are not all operational at any one given time. 

15. The United States has also erected approximately 305.7 miles of border fence in 

Arizona. Of that, 123.2 miles is pedestrian fence and 182.5 miles consist of vehicle fence. 

16. The work performed by CBP's Office of Air and Marine augments these 

operations. In addition to the technology described above, the Office of Air and Marine conducts 

continuous operations along our borders nationally with more than 290 aircraft, including 

Unmanned Aircraft Systems (UAS), and 253 vessels. As of this date, eight fixed winged aircraft, 

thirty rotary wing aircraft, three unmanned aerial systems, as well as 125 Air Interdiction Agents 

are based in Arizona. The Office of Air and Marine is an integral part of the overall efforts of 

CBP and in fiscal year 2009 participated in over 34,800 apprehensions nationally and flew over 

45,679 sorties for a total of 100,639 flight hours. 

17. Another CBP effort is the Operation Against Smugglers Initiative on Safety and 

Security (OASISS), a bi-national initiative designed to increase the ability of the U.S. and 

Mexican governments to prosecute alien smugglers and human traffickers on both sides of the 

border. The OASISS program was established because, among other reasons, the prosecution of 

smugglers and human traffickers is a high immigration priority and because DHS has recognized 
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the need for international cooperation in pursuit of this goal. Conducted in cooperation with 

Mexico's Attorney General's Office, under OASISS select alien smuggling cases that are 

declined by United States Attorney's Offices are subsequently turned over to the Government of 

Mexico for prosecution under Mexico's judicial system. Since its inception on August 17, 2005, 

the OASISS program has generated 2,031 cases and led to the prosecution of 2,290 principal 

defendants in Mexico. During fiscal year 2009, 261 alien smuggling cases originating in Arizona 

were referred to Mexico. 

18. CBP also conducts a program known as Operation Streamline, which is a 

geographically focused prosecution initiative that targets aliens who illegally enter the U.S. 

through a designated focus area. Currently, approximately seventy (70) illegal aliens are 

criminally prosecuted each court day. The illegal aliens are prosecuted for violation of 8 U.S.C. 

§ 1325, 8 U.S.C § 1326, or both. Currently, CBP has two attorneys who are full time Special 

Assistant United States Attorneys for the District of Arizona dedicated to Operation Streamline 

prosecutions. 

19. As of May 28, 2010, approximately 10,700 prosecutions have been brought under 

Operation Streamline in the Tucson Sector for fiscal year 2010. In fiscal year 2009 over 15,500 

prosecutions were brought, which was an increase from the approximately 9,600 prosecutions 

which were brought in fiscal year 2008. 

20. Consistent with DHS 's prioritization of enforcement efforts that focus on the 

promotion of public safety, CBP initiated the Operation Alliance to Combat Transnational 

Threats (ACTT) in September 2009. ACTT is a multi-agency operation in the Sonora-Arizona 

Corridor involving over fifty (50) Federal, tribal, state, and local law enforcement and public 

safety organizations. The ACTT works collaboratively to deny, degrade, disrupt, and ultimately 
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dismantle criminal organizations and their ability to operate; engage communities to reduce their 

tolerance of illegal activity; and establish a secure and safe border environment, which will 

ultimately improve the quality of life of affected communities. Examples of the coordinated 

operations taken to date to target aliens affiliated with drug trafficking and prevent the expansion 

of these criminal organizations include the enhanced targeting associates of drug trafficking 

organizations and, in conjunction with Immigration and Customs Enforcement, the strategic 

removal of aliens to locations in the interior of Mexico to minimize the recruitment of 

inadmissible aliens by criminal organizations operating in the border environment. 

21. CBP also participates in Operation Stonegarden. The intent of the operation is to 

provide funding to designated localities to enhance cooperation and coordination between 

federal, state, local, and tribal law enforcement agencies to secure the United States Southwest 

Border. In 2009, DHS provided $90 million in funding for Operation Stonegarden to border law 

enforcement agencies, a record amount. Eighty-five percent of this funding went to the 

Southwest border-up from fifty-nine percent in fiscal year 2008. The fiscal year 2011 budget 

request focuses Stonegarden funding solely on the Southwest border. 

22. At times, certain state and local law enforcement entities may contact CBP, either 

through the Office of Field Operations or the Office of Border Patrol, to verify or ascertain the 

citizenship or immigration status of an individual within the jurisdiction of that agency. 

Responding to these inquiries takes the time of officers and agents at our ports of entry, offices, 

and stations. 

23. CBP has seen the overall apprehensions of illegal aliens by Border Patrol decrease 

from our highest point of over one million apprehensions in FY 2000. These numbers 
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demonstrate the effectiveness of our layered approach to security, comprised of a balance of 

tactical infrastructure, technology, and personnel at our borders. 

a. Specifically, in the Yuma sector the Border Patrol apprehended 138,419 individuals in 

fiscal year 2005. In fiscal year 2009, Border Patrol apprehended 6,949 individuals, 

down ninety-four percent from 2005. 

b. In the Tucson Sector 439,005 individuals were arrested in fiscal year 2005. In fiscal 

year 2009, Border Patrol apprehended 241,558 individuals, down forty-five percent 

from 2005. 

24. As part of CBP's processing of individuals for admissibility, it administers the 

inspection and admissions process for aliens seeking admission to the United States under the 

Visa Waiver Program (VWP). The VWP enables eligible nationals from thirty-six (36) 

designated countries to travel to the United States temporarily for business or pleasure for up to 

ninety (90) days without obtaining a visa. In fiscal year 2009, more than 14 million aliens were 

admitted to the United States under the VWP. Historically, upon arrival in the United States and 

during the inspection and admission process, VWP travelers signed and submitted Form I-94W 

(Nonimmigrant Visa Waiver Arrival/Departure Form), which was stamped by a CBP Officer to 

reflect the date of admission and authorized period of stay as a nonimmigrant visitor ( as 

described in 8 U.S.C. § 1101(a)(15)(B)). The lower portion of the Form I-94W was retained by 

the alien. 

25. As of January 12, 2009, VWP travelers must complete an Electronic System for 

Travel Authorization (ESTA) application prior to initiating travel by air or sea carrier to the 

United States when they intend to apply for admission under the VWP. The ESTA application 

contains the questions that appeared on the Form I-94W. Approval of the ESTA application 
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represents a determination by CBP that an alien may travel ( absent a subsequent revocation by 

CBP) to the United States under the VWP for the duration of the validity of the authorization, 

which generally is two years. CBP, however, retains authority to make the determination as to 

the alien's admissibility upon the alien's arrival and inspection at a port of entry, as well as the 

period of each VWP admission, not to exceed 90 days. 

26. On May 25, 2010, the Secretary of Homeland Security began the process of 

eliminating the paper Form I-94W requirement for VWP travelers whose ESTA applications are 

approved prior to boarding a carrier to travel by air or sea to the United States. The transition to 

paperless processing of ESTA-compliant travelers is expected to be completed by the end of June 

2010. As a result, the only proof of admission issued to most VWP travelers will be the entry 

stamp on his or her passport reflecting the date of admission. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

information, knowledge and belief. Executed the .:.?Uday of June, 2010 in Washington, D.C. 

~✓.24d/ 
David V. Aguilar 

Case 2:10-cv-01413-SRB  Document 6-5  Filed 07/06/10  Page 11 of 11  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0614

 


               


  

Case  2:10-cv-01413-SRB  Document  6-6  eFiled  07/06/10  Pag 1 of 7  

EXHIBIT 6  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0615

   

   

 





   

        


    

        

           

       

    

      

 

 

    

  

      

   

           


 

    

   


           

 

     

 

         

      





               


  

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED ST A TES OF AMERICA, 

Plaintiff, 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

Civil Action No. 

DECLARATION OF MARIKO SILVER 

Pursuant to 28 U.S.C. § 1746, I, Mariko Silver, declare and state as follows: 

1. I am the Deputy Assistant Secretary for International Policy and the current 

Acting Assistant Secretary for International Affairs at the United States Department of 

Homeland Security (DHS or the Department). I make this declaration based on my personal 

knowledge and from information provided to me by personnel with relevant knowledge. 

2. I have served as the Deputy Assistant Secretary for International Policy for 16 

months (February 2009 - June 2010). Prior to joining DHS, I served as Policy Advisor for 

innovation, higher education, and economic development in the office of Arizona Governor Janet 

Napolitano. I have also held positions at Arizona State University and Columbia University. In 

my capacity as the Acting Assistant Secretary for International Affairs I manage a department

wide approach to DHS 's international engagement, advising the Office of the Secretary and 

senior leadership of the department on international policy and programs. 

3. I am aware that the State of Arizona has enacted new immigration legislation, 

known as Senate Bill 1070 (Arizona SB 1070). 
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4. The Office oflnternational Affairs in the Department of Homeland Security, 

Office of Policy, plays a central role in developing the Department's strategy for the Homeland 

Security mission overseas and actively engages foreign counterparts to improve international 

cooperation on homeland security issues. The very existence of the Office of International 

Affairs affirms that immigration policy and enforcement demand, in many instances, cooperation 

with foreign governments and that American immigration policy is a topic of interest in 

American diplomatic relationships. The Office of International Affairs provides the Secretary 

and the Department with policy analysis and management of the international affairs and foreign 

policies that impact the Department. Among other things, the Office oflnternational Affairs 

builds support among nations and international organizations for actions against global terrorism; 

manages international activities within the Department in coordination with other federal 

officials with responsibility for counter-terrorism matters; assists in the promotion of information 

and education exchange with nations friendly to the United States in order to promote sharing of 

best practices and technologies relating to homeland security; builds upon and creates new 

partnerships to enhance DHS's ability through enforcement of the immigration and customs 

laws, to investigate and interdict transnational criminals and others who threaten public safety 

and the security of the United States; and coordinates Department international affairs including 

reviewing departmental positions on international matters, negotiating agreements, developing 

policy and programs, and interacting with foreign officials. 

5. Arizona's new immigration law, Arizona SB 1070, is affecting DHS's ongoing 

efforts to secure international cooperation in carrying out its mission to safeguard America's 

people, borders, and infrastructure. DHS depends upon building international partnerships in 

order to be able to identify vulnerabilities and to understand, investigate, and interdict threats or 
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hazards at the earliest possible point, ideally before they manifest, reach our shores, or disrupt 

the critical networks on which the United States depends. Some of these potential threats 

involve people looking to enter the United States. These international relationships provide 

critical assistance towards enforcing the immigration laws to help prevent the arrival of 

individuals who pose national security or public safety concerns. 

6. In the weeks following the passage of Arizona law SB 1070, DHS has seen 

negative effects on our outreach programs and on DHS's interactions with foreign governments. 

One specific instance where the bill has had a negative impact is on the implementation of 

provisions of the Rice-Espinosa agreement, which was designed to increase cooperation with 

Mexico on emergency management issues. On October 23, 2008, the United States and Mexico 

signed the Agreement between the Government of the United States and the Government of the 

United Mexican States on Emergency Management Cooperation in Cases of Natural Disasters 

and Accidents, which provided for increased cooperation in the event of natural disasters and 

accidents. DHS is of the view that revisions to this dated agreement with Mexico are necessary 

to reflect the current and emerging emergency management environment. To date, the Mexican 

Senate has yet to ratify the agreement. The Mexican Senate was scheduled to consider this 

revised agreement on April 27, 2010. The agreement was removed from the agenda, however, 

before it could be considered by the Mexican Senate. Mexican senators cited their anger over 

the passage of SB 1070 as the reason for postponing consideration of the agreement. See 

Ricardo Gomez Y Elena Michel, Senado congeal acuerdo con EU por Ley Arizona, El Universal 

(Mexico City), April 27, 2010, available at http://www.eluniversal.com.mx/notas/676153.htmL 

It is likely that the Senate will not take up consideration of the agreement again until its next 
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session in September, 2010. Of course, if a natural disaster occurs in the interim, the response 

will not benefit from the agreement's framework for enhanced cooperation. 

7. Fallout related to the passage of the Arizona bill has also impacted OHS's 

progress with the Merida initiative. When it was launched in 2007, the Merida Initiative, led by 

the United States Department of State, was a partnership among the governments of the United 

States, Mexico, and the countries of Central America to confront the violent transnational gangs 

and organized crime syndicates that plague the entire region. Based in part on this initiative, the 

United States has forged strong partnerships to enhance citizen safety in affected areas to fight 

drug trafficking, organized crime, corruption, illicit arms trafficking, money-laundering, and 

demand for drugs on both sides of the border. OHS is one of the key agencies involved in 

executing this initiative. Since the Arizona Bill was enacted, OHS representatives in Mexico 

working on the Merida initiative have reported complications in their efforts in the area of public 

diplomacy. OHS representatives in Mexico have had to field a barrage of questions relating to 

the Arizona bill which has delayed discussions regarding OHS cooperation and progress on this 

initiative. 

8. OHS is also concerned about reports from border state officials that as a direct 

result of the passage of Arizona SB 1070, 5 of 6 Mexican governors will not participate in the 

Border Governors Conference, scheduled for September 8th through the 101\ if it is held in 

Arizona as planned. This year's conference is to be chaired by Arizona Governor Brewer. The 

conference agenda includes worktables on issues such as border security, science and 

technology, public health, tourism, emergency and civil protection and logistics and international 

crossings. The conference is normally attended by most of the ten U.S. and Mexican border state 

governors. DHS and other federal agencies are invited to the conference to provide technical 
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advice and ensure close state-federal cooperation. A boycott by Mexican officials in protest to 

Arizona law SB l 070 could hinder progress on issues that are critical to the DHS mission such as 

cross-border emergency management, trade facilitation, security cooperation, public health, and 

border crossing infrastructure. 

9. DHS is similarly concerned about the damage this bill has caused in the general 

public perception abroad. Arizona SB 1070 is damaging the public trust that both the United 

States and Mexico have sought to build for our collaborative work in the fight against drug 

trafficking organizations. Much of the rhetoric in the Mexican media surrounding the bill 

demonstrates that the Mexican public views the bill as confirmation of the U.S. public's negative 

view of immigrants. This rhetoric also places DHS in a negative light. Such damage to the 

Department's international image is difficult to repair and could potentially have long term 

effects on future cooperation. 

l 0. The Regional Conference on Migration (RCM), a migration forum with 

participants from all the Central and North American Countries, met most recently on May 20th 

and 21 st of this year. Many delegations and multiple NGOs, rather than addressing broader 

migration issues, used their speaking time to criticize Arizona SB 1070 and express their concern 

about its potential impact on their citizens. Some Central American delegations even sought to 

include a condemnation of the Arizona law in the final RCM Declaration. Although the US 

delegation was able to block the inclusion of this specific reference, the Arizona bill was a 

constant and regular part of the RCM dialogue. The discussions regarding Arizona SB 1070 

took time away from other, more critical, migration issues that could have furthered the 

Department's objectives, such as building partnerships and information sharing agreements 

which would enhance our ability to make informed decisions regarding applicants for admission 
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and to facilitate legitimate immigration and the protection of refugees, trafficking victims, and 

other vulnerable individuals as well as building partnerships which would further the 

Department's objective of deterring and interdicting illegal migration efforts and ensuring the 

safe and timely repatriation of illegal migrants. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. Executed this 24th day ofJune, 2010, in Washington, D.C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 

Plaintiff, 
Civil Action No. 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

DECLARATION OF DOMINICK GENTILE 

Pursuant to 28 U.S.C. § 1746, I, Dominick Gentile, declare and state as follows: 

1. I am employed by U.S. Citizenship and Immigration Services (USCIS) as 

Chief, Records Division. I have been employed in this position since October 2000. As 

Chief, Records Division, I am responsible for USCIS' records policy and systems, which 

include, but are not limited to, Alien Files (A-File) and USCIS' Central Index System 

(CIS). I make this declaration based on personal knowledge of the subject matter 

acquired by me in the course of the performance of my official duties. The purpose of 

my declaration is to describe the burden that would be placed upon USCIS if the State of 

Arizona were to request records for criminal prosecutions under Arizona Statute SB 1070-

HB2162. 

2. The A-File is primarily a paper based system that contains records of an 

individual's transactions as he or she passes through the U.S. immigration and inspection 

process. CIS is an electronic database that contains personal identification data such as 

A-File number, date and place of birth, date and port of entry, as well as the location of 
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each official hard copy paper A-File. There are also other database systems controlled by 

USCIS that may reflect an individual's transactions with USCIS, such as naturalization 

applications, asylum applications, fingerprints and photographs, eligibility for work 

authorization, and other various types of benefit applications for which an individual may 

apply. 

3. The Department of Homeland Security's (DHS) System of Records Notice 

for the A-File and the Central Index System provide that USCIS is the custodian of the 

A-File within the Department of Homeland Security. See 72 Fed. Reg. 1755 (January 16, 

2007). The A-Fi)e is jointly owned by USCIS, U.S. Customs and Border Protection 

(CBP), and U.S. Immigration and Customs Enforcement {ICE). Physical custody of the 

files is also shared between USCIS, CBP, and ICE. USCIS supports other components 

within DRS and other government agencies responding to lawful requests for information 

relating to A-Files. Both CBP and ICE maintain their own systems ofrecords. 

Depending upon the type of encounter between an individual who comes into contact 

with CBP or ICE officers, the data evidencing that encounter may or may not be 

transferred to a USCIS systems of records by CBP or ICE. 

4. USCIS typically does not receive direct requests from state or local Jaw 

enforcement agencies for records. Instead, these requests usually are routed through ICE 

or CBP. If a request for a record is made through ICE or CBP by a law enforcement 

organization, including a state or local law enforcement agency, USCIS does not require 

the requesting organization to submit a Freedom of Information Act request. Instead, 

USCIS typica1ly treats such request as falling under DHS' Touhy regulations. DRS' 

Touhy regulations are set forth at 6 C.F.R. §§ 5.41-.49, and provide DRS and its 
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components with a process for disclosing information that is the subject of a subpoena or 
other demand or request for information. USCIS' practice is to provide immediate 

assistance to any request for information submitted by a law enforcement organization. 
USCIS normally provides information back to the state or local enforcement organization 
via ICE, CBP or USCIS counsel. 

5. Upon receiving a request for information from a law enforcement 

organization via ICE or CBP, USCIS will first determine if any A-File exists. An A-File 
may be stored at any USCIS, CBP or ICE facility. If an A-File is stored at a CBP or ICE 
facility, those components typically will transfer the file to the closest USCIS facility. In 
addition, depending upon the age of the A-File, it may be retired. USCIS stores the 

retired files at the Federal Records Center (PRC), National Archives and Records 

Administration (NARA). If the A-File is located at the FRC, USCIS must pay a fee to 
NARA to locate the file and send it to USCIS. 

6. Once the A-File is located, a USCIS employee will review it to determine 
whether it relates to the subject of the request. IfUSCIS determines that it has located 
the correct A-File, a USCIS employee will conduct an initial review of the A-File to 

determine whether any information is not releasable, for example, because it belongs to 
an agency outside of DHS or it is privileged. Currently, the typical request requires only 
an oral response from USCIS. USCIS can provide this oral response within two to seven 
workdays once the file is located and received. 

7. lfa law enforcement organization requests copies of documents from an 
A-File, then USCIS is required to perform additional work. It must remove and annotate 
any information provided by agencies outside ofUSCIS. The A-File will then be 
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transferred to a USCIS attorney who will review the file to determine if any of the 

material is privileged or otherwise is protected from disclosure and therefore should not 

be disclosed. In either case, USCIS must then decide the appropriate response to the 

request, and whether the information should be redacted or withheld in the case of non

releasable information. Depending on the size of the file and number of pending 

requests, USCIS requires an additional time frame of between two to fourteen work days 

to process the file for redactions and copying. 

8. If the law enforcement agency requires a certified copy then USCIS is 

required to certify the existence of these records. See 8 C.F.R. § 103.7(d)(l). Depending 

upon the amount of documents contained within the A-File, the USCIS employee may be 

required to manually certify hundreds of pages of material. The process of certifying 

records may add an additional two to seven work days to the process, depending upon the 

size of the file. 

9. lfthere is no responsive information, USCIS has the authority within OHS 

to provide a certificate of non-existence. 8 C.F.R. § 103.7(d)(4). Currently, the only 

requests that USCIS receives for the issuance of certificates of non-existence is with 

regard to cases in which there is a prosecution for illegal re-entry after deportation. 

Based upon location of the file, number ofrequests and check of electronic systems such 

as CIS, Claims, Enforce Alien Removal Module, among others, the timeframe for issuing 

a certificate of non-existence may be between one and ten days once USCIS obtains the 

file. 

10. In my capacity as Chief, Records Division, I am aware of Melendez-Diaz 

v. Massachusetts, 129 S. Ct. 2527 (2009). In that case, the Supreme Court decided that a 
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crinunal defendant bas the constitutional right to confront an affiant whose affidavit 

reported the results of a drug test. As a result of th is decision, USCIS has been producing 

witnesses and incurring travel expenses in cases in which it would previously have 

produced affidavits to authenticate records or certificates of the non-existence of records. 

Since the A-File may be located at any USCIS faci lity, witnesses have been called from 

offices tlu·oughout the United States in order to testify at criminal proceedings. This 

typically requires a witness to be away from the office for at least one day, given travel 

and the logistics of testifying. 

11. Other than amounts appropriated for activities not relevant here, USCIS 

does not receive appropriated funds from Congress for the work it perfonm. Instead, it 

relies upon the fees submitted by applicants who are applying for various immigration 

benefits. See 8 U.S.C. § 1356(m). Therefore, if the recently enacted Aiizona 

immigration act requires USCIS to expend time and money processing requests for 

records and presenting wit11esses to verify such records for purposes of prosecution under 

the Arizona statute, the costs would ultimately be born by applicants. 

I declare under penalty of peijury that the forego ing is true and correct to the best 

of my knowledge and belief. Executed the lL_ day of June, 2010 i11 Washington, D.C. 

Dominick Gentile 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNITED STATES OF AMERICA, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. Civil Action No. 

THE STATE OF ARIZONA, et al., 

Defendants. 

DECLARATION OF TONY ESTRADA 

Pursuant to 28 U.S.C. 1746, I, Tony Estrada, declare and state as follows: 

I. I have been the Sheriff of Santa Cruz County, Arizona for seventeen years, since 

1993. I was previously Captain for the City of Nogales, Arizona Police Department. I have more 

than forty years oflaw enforcement experience in Santa Cruz County, which is a border county. 

2. As the County Sheriff, I am responsible for protecting and ensuring the public 

safety of all people living and traveling in my jurisdiction, regardless of their immigration status. 

Santa Cruz County has a population of approximately 50,000 people but more than 40,000 people 

legally come across its 53-mile border with Mexico every day to shop or visit family or for other 

activities. 

3. As the County Sheriff, I am also responsible for establishing policies and 

enforcement priorities for the department and my officers. The department has forty officers who 

engage in a broad range of law enforcement activities and actions, including but not limited to 

investigating and solving serious and violent crimes, responding to domestic violence calls, taking 

and responding to complaints from the public, and working with the community to encourage 
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reporting of crime and cooperation with police. I am bound, however, in many instances to 

follow the dictates of the state government. 

4. Arizona S.B. 1070, which was signed into law on April 23, 2010 and becomes 

effective July 29, 2010, mandates that my officers detennine the immigration status of any person 

they lawfully stop, detain or aJTest in evety case in which there is reasonable suspicion that the 

person is in the countty unlawfully, regardless of the severity of the suspected or actual offense at 

issue. In such cases, my officers will be required to detain the target of the stop pending 

confirmation of the individual's immigration status. SB I 070 requires us to detain the individual 

for however long it takes to verify immigration status. If my department does not enforce the 

State's immigration laws without exception, we risk being sued by private parties under this new 

law. The threat and real possibility of litigation requires that my officers determine the 

immigration status of every person they stop, detain or aITest if they have any reason to suspect 

that the person is in the country unlawfully. 

5. S.B 1070 undennines my ability to set law enforcement priorities for my agency. 

As the Sheriff, I am responsible for setting my agency's law enforcement priorities. My top 

priority is investigating, preventing and deteITing the most violent and serious crimes. This new 

law requires me to expend substantial and already scarce resources on immigration matters at the 

expense of combating serious crime. Clmently, my department reports to U.S. Customs and 

Border Protection (CBP) the aliens whom we aJTest for non-immigration crimes. The new law 

will require that we not only verify the immigration status of those whom we stop or aJTest, if we 

have reason to suspect they are in the country unlawfully, but also investigate and aITest those 

who cannot prove their lawful status and, as a result, whom we will now have reason to suspect, 

or have probable cause to believe, are in violation of other S.B. 1070 misdemeanor provisions. 
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6. CBP is an imp01tant partner in our law enforcement efforts. I frequently reach out 

to CBP for information and assistance. Under this new law, my department will be making 

unlimited number of additional inquiries to CBP every year. If CBP cannot respond to this 

increased volume with an immediate verification of the immigration status of every person my 

officers stop, detain or arrest and who they suspect is in the country unlawfully, this law will 

require my officers to either hold people for prolonged periods of time to verify their status (and 

face potential liability for unlawful detention) or release people and face liability for not enforcing 

S.B. I 070 strictly enough. 

7. Because of this law, my officers will be required in many cases to determine the 

immigration status of U.S. citizens and other people who are in the countty lawfully but cannot 

easily produce documentation that proves their status. For example, my officers frequently come 

into contact with U.S. citizens and non-citizens lawfully living in or visiting Arizona who do not 

have the type of identification that would prevent my officers from having to validate immigration 

status under S.B. 1070. Along the border, we also encounter U.S. citizens and non-citizens with 

lawful status who do not speak English and regularly travel to and from Mexico to visit family or 

friends in Mexico ~ factors that we might consider in a "reasonable suspicion" determination with 

respect to immigration status. Obviously, these same factors are likely to apply to both lawfully 

present aliens and unlawfully present aliens. We also frequently come into contact with minors 

who usually do not have any s01t of government-issued identification. Under this new law, the 

lack of such documentation would raise suspicion as to their lawful status and therefore require 

my officers to conduct immigration-status checks even if the person encountered is in the country 

lawfully and was stopped for a minor offense. If these minors are not cataloged in the federal 

immigration authorities' database, there is no limit to how long S.B. 1070 requires my officers to 

detain these American citizens and lawful aliens. 
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8. Immigration law and immigration status are complex, and my officers are not 

expe1is in immigration matters. There is a real risk that determining a person's immigration status 

will result iu that person's prolonged and unlawful detention, violating that person's constitutional 

and civil rights and further subjecting the department to liability. 

9. No amount of training prescribed by Arizona Governor Brewer will sufficiently 

prepare my officers to become experts on immigration law and immigration enforcement. The 

immigration laws are complex, and I am concerned that the state training will not equip my 

officers with the necessary knowledge and expertise that would allow them to reasonably suspect 

when someone is in the country unlawfully or has committed a public offense that makes them 

removable. 

10. To enforce all of S.B. 1070's provisions, my department will be forced to divert 

significant resources and incur additional costs. At a minimum, we will be forced to pay $63 per 

day for eve1y person we book in the county jail for violating one of S.B. 1070's criminal 

provisions. If the person we arrest is injured or needs medical treatment-which is common 

along the border where we encounter migrants who are usually dehydrated or have injuries 

resulting from having walked through the desert-we cannot book them until we take them to the 

hospital for medical treatment. The time and resources spent on taking the person to the hospital 

and paying their hospital costs will not be insignificant. The additional cost of holding them in 

our jail is particularly significant given my department's already scarce resources and limited bed 

space. Our county jail is designed to hold only fifty-two inmates. We are averaging seventy-six 

inmates daily and do not have a classification system designed to deal with inmates we arrest 

under this new law. 

11. S.B. 1070 will also undermine the necessary trust between my department and 

community members whom we have a duty to protect and serve. Being labeled an "immigration 
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officer" will have serious consequences for community policing. It will deter immigrants, 

including those who are here legally, and other individuals, particularly those in the Latino 

community, from coming fmward and interacting with the police, because they will fear being 

questioned about their status and possibly arrested for violating one of Arizona's new state 

immigration crimes. This will undoubtedly damage my depatiment's ability to investigate and 

solve serious and violent crimes. 

12. I am concerned that S.B. 1070's new immigration crimes will also lead private 

citizens to report people they suspect are in the country unlawfully in the same way they might 

report other crimes. This will drive immigrants in my community further underground. 

13. Many families in my community live in "mixed status" households, meaning that 

some members of the household are either U.S. citizens or otherwise have legal immigration 

status, while others do not have legal status. This law will make it more difficult to secure 

cooperation in the investigation of violent crimes from U.S. citizens, because I believe that many 

of them will not come forward out of concern that police will question and arrest their family 

members who lack legal status. 

14. Immigrant victims and witnesses of crime are made more vulnerable by S.B. 

1070. It is standard police practice to identify victims and witnesses of crimes. Many victims or 

witnesses do not have a valid Arizona driver's license, non-operating identification license, tribal 

identification, or any other state, federal or local identification that is only issued upon proof of 

legal presence in the United States. Under this new law, the lack of such identification will raise 

suspicion that such victims or witnesses are in the country unlawfully and thus possibly in 

violation of the state alien-registration requirement or another new state immigration crime. My 

officers will be placed in the precarious position of deciding whether to treat the person as a crime 

5 

Case 2:10-cv-01413-SRB  Document 6-8  Filed 07/06/10  Page 6 of 8  

Document  ID:  0.7.22708.10558-000001  



2844 Prod 1 0633

               


  

victim/witness or as a possible immigration violator, effectively undermining our law 

enforcement priorities and ability to protect people from serious crime. 

15. My officers investigate domestic violence cases, m which many victims are 

undocumented and their assailants take advantage of this fact. Based on my years of law 

enforcement experience, I know that victims of domestic violence are less likely to come forward 

and report crimes if they fear that police are there not to protect them but instead to report them to 

immigration officials. This new law will serve to push these victims further underground and 

make our job to identify and an-est the perpetrators of such crimes that much more difficult. 

16. The combined effect of the provisions of S.B. 1070 will force my officers to 

devote a substantial amount of their time to an-esting aliens based on unlawful status. Section 3 

of SB 1070 requires my officers to aiTest aliens for registration violations - a new state crime that 

will allow for the arrest and prosecution of almost every unlawful alien. And Sections 4 and 5 

create other state crimes that largely tum on an alien's unlawful presence. In light of S.B. 1070's 

command that my officers enforce state law to the maximum extent allowed by federal law, these 

various provisions require my officers to round up for criminal prosecution aliens who my 

officers believe to be unlawfully present. 

17. My officers investigate human trafficking cases, in which most of the victims and 

witnesses are undocumented and their assailants take advantage of this fact. Based on my years 

of law enforcement experience, I know that victims and witnesses of human trafficking are less 

likely to come forward and report crimes if they fear that the police is there not to protect them 

but instead to report them to immigration officials. This new law will serve to push these victims 

and witnesses further underground and make our job to identify and arrest the perpetrators of such 

crimes that much more difficult. 
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18. My officers investigate alien smuggling cases, in which those being smuggled are 

undocumented. Under this new law, my officers will be required to determine the immigration 

status of those persons being smuggled and will be forced to arrest them for failing to carry alien 

registration documents or violating other state immigration crimes. Without the victims' 

cooperation, my officers will have difficulty identifying and arresting the smugglers themselves. 

19. I am very concerned that S.B. 1070 will also impact my county's relationship with 

our Mexican neighbors and Mexican law enforcement. Nogales, Arizona, which is in Santa Cruz 

County, and Nogales, Sonora, Mexico share not only a common name but also a long and 

inte1twined history. Members of the same families have always lived on both sides of the border. 

Anywhere between 40,000 and 50,000 people travel between the two Nogales ports of entry every 

day. Mexican nationals with border-crossing cards enter the U.S. daily to shop and visit family. I 

have been informed by residents and Mexican officials that Mexican nationals are scared to enter 

Nogales for fear that they will be stopped and atTested, even if they have a valid border-crossing 

card to enter the United States. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 

------+ON-¥ES'FRADA------------------------------l 

Sheriff of Santa Cruz County, Arizona 

Executed the 28th day of June, 2010 in Nogales, Arizona. 
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UNITED STATES DISTRJCT COURT 
FOR THE DISTRICT OF ARIZONA 

) 
THE UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 
~ ) 

) 
THE STATE OF ARIZONA, et al., ) 

) 
Defendants. ) 

Civil Action No. 

DECLARATION OF ROBERTO VILLASENOR 

Pursuant to 28 U.S.C. 1746, I, ROBERTO VILLASENOR declare and state as follows: 

1. L have been employed by the Tucson Police Department for almost 30 years and have 

been the Chief of Police for about I year and one month. The operations budget for the Tucson 

Police Department in fiscaJ year 2009/20 IO was approximately $159 million. 

2. As Chief of Police, I am responsible for protecting and ensuring the public safety of all 

people living and traveling in my jurisdiction, regardless of their immigration status. Tucson is 

the 2nd largest city in the state of Arizona and the 32nd largest city in the United States with a 

2008 Census Bureau estimate popuJation of 541,811. Hispanic or Latino population was 

estimated by the American Community Survey in 2005-7 3 Year Estimates to comprise 

approximately 39.5% of Tucson' population. Tucson is located some 60 miles from the US

Mexico Border. The surrounding metropolitan population exceeds I million persons. 
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3. As Chief of Police, I am also responsible for establishing policies and priorities for the 

department and my officers. The department is budgeted for 111 3 sworn officers who engage in a 

broad range of law enforcement activities and actions, including but not limited to investigating 

and solving serious and violent crimes, responding to domestic violence calls, taking and 

responding to complaints from the public, and working with the community to encourage 

reporting of crime and cooperation with police. Deterring, investigating and solving serious and 

violent crimes are the department's top priorities, and it is absolutely essential to the success of 

our mission that we have the cooperation and support of all members of our community, whether 

they are here lawfully or not. 

4. Arizona S.B. I 070 as amended by H.B. 2162 ("SB I 070"), which becomes law July 29, 

2010, mandates that my officers determine the immigration status of any person they lawfully 

stop, detain or arrest in every case in which there is reasonable suspicion that the person is in the 

country unlawfully, regardless of the severity of the suspected or actual offense. The new law 

remove my ability to provide guidance and direction to officers as to what is practicable during 

the course of prioritizing investigations involving an immigration component. While I 

understand the impetus for legislation addressing illegal immigrarion issues, with Arizona 

bearing the brunt of the negative impact of illegal immigration that passes into our nation 

through this state, my concern is that these laws amount to an unfunded mandate that impose a 

Federal responsibility on local law enforcement. In an era of shrinking governmental budgets, 

local police authorities will be forced to assume a role not unlike that of at least two major 

Federal enforcement agencies, and with not an additional cent from the state to do so. The 

Tucson Police Department already cooperates with Federal immigration authorities when it can, 

and bas actively worked with the Immigration and Customs Enforcement and Customs and 
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Border Protection when suspects are arrested and booked into jail in order that their immigration 

status can be verified. The impact of illegal immigration on Arizona's well-being cannot be 

denied. But to require local police to act as immigration agents when a lack oflocal resources 

already makes enforcing criminal laws and ordinances a challenging proposition, is not realistic. 

Our community will suffer as a result, with a decrease in quality of life, and an increase in local 

mistrust of police. 

5. The new law takes away my discretion as the Chief of Police to administer police 

resources as 1 see fit for the protection and betterment of thc community, which is my foremost 

duty. SB 1070 reprioritizes the regulation of immigration above almost every other enforcement 

effort that my department pursues. Tucson is currently plagued with home invasions, armed 

robberies, and violent gang activity, and is also subjected to some of the highest burglary and 

larceny rates in the country. Of the 4 states bordering Mexico, law enforcement agents and 

officers in Arizona seized almost 44% of all illicit drugs brought over the border from Mexico in 

2009. All of these local crimes now get second priority to the state's mandated enforcement of 

immigration laws. This new law will take many officers from their patrol and enforcement duties 

whiJe they process and/or transport what will amount to thousands of individuals, at a time when 

due to budgetary constraints my department is losing both resources and officer positions that I 

cannot fill. 

6. r n addition, SB I 070 implements a vague standard from which my officers are expected 

to enforce this immigration law. While my officers are comfortable estabJishing the existence or 

non-existence ofreasonable suspicion as to criminal conduct, they are not at all familiar with 

reasonable suspicion as to immigration status, not being trained in Federal immigration law. 

Despite the executive order of Arizona Governor Jan Brewer to the contrary, Arizona Peace 
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Officer Standards and Training board has not been able to clearJy define for Arizona's law 

enforcement officers what is reason~ble suspicion regarding immigration status. Each police 

agency in this state will therefore develop its own definition, no doubt resulting in a patchwork 

of policies and procedures, with obvious danger to both law enforcement agencies and their 

communities. The relationship between law enforcement agencies and their communities will be 

seriously strained. Many community leaders now believe that their constituents will be unfairly 

targeted in the eyes of law enforcement. The concern is not over persons illegally present, but 

rather with legal citizens of the United States, who may, they believe, experience unnecessary 

and prolonged police contact based on their appearance of national origin or ethnicity. They fear 

the legislation codifies racial profiling, despite its wording, and such fear could destroy the good 

reJationships that currently exist between poUce and local communities that have taken years to 

build through our efforts in community policing. 

7. The financial cost to our community will also be high when SB 1070 becomes law July 

29, 20 l 0. The law mandates that police officers shall verify the immigration status of all 

arrestees prior to their release. The result will be the detention and incarceration of vasl numbers 

of arrestees that up until now have been simply cited and released for various offenses. In fiscal 

year 2009/2010, the Tucson Police Department cited and released 36~821 arrestees, which is 

more than 100 persons a day. If each arrest were followed by onJy approximately 1 hour of 

mandated verification of immigration status, that amounts to over 36,000 hours of staff time, the 

equivalent of approximately 18 full-time officer's yearly work schedules! This mandate will be 

especially taxing at a time when my department is currently down 119 officer positions from 

authorized strength (that cannot be filled due to the budget), and is expected to get close to 200 

officer positions down by the end of the year. Most taxing, however, 1s if there are no Customs 
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and Border Protection agents or Immigration and Customs Enforcement employees available to 

establish immigration status, these offenders who might otherwise have been cited and released, 

must be booked in the Pima County Jail. The Sheriff of Pima County charges the City $200.38 

for the first day and $82.03 for any subsequent day of j ail for misdemeanor and petty offenses. 

The City of Tucson's budget is already set for next year, and additional monies for these costs 

simply do not exist. On an individual level, should a lawful resident of Arizona be cited for a 

misdemeanor criminal offense, they might be incarcerated for who-knows how long in jail until 

Federal authorities can verify their immigration status. I have a realistic expectation that Customs 

and Border Protection agents or Immigration and Customs Enforcement employees wil I not be 

able to respond in a timely manner, if at all, to the thousands of calls they will be receiving 

statewide from Arizona's law enforcement agencies after these laws go into effect July 29, 2010. 

This law is a very expensive law not only in terms of financial costs, but also in human costs. 

8. Another extremely expensive and negative result of SB 1070 may be the potential costs due 

to lawsuits that can arise from another provision of the legislation. The law permits a legal 

resident of Arizona to sue my department if they feel that I have implemented a policy that limits 

or restricts the enforcement of Federal immigration law to the less than the full extent permitted 

by Federal law. These suits may arise even if my policy is to investigate homicides, acts of 

terrorism, home invasions, armed robberies, sexual assaults and other violent offenses before my 

officers investigate suspected violations of Federal immigration law! As part of this absurdity, 

the law provides for court costs and attorneys fees on top of a fine of up to $5,000 per day from 

the filing of the lawsuit. Arizona service of process rules allow a litigant to serve a lawsuit up to 

120 days after the fil ing of the suit. Therefore, a city could tally up $600,000 in fines from the 
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day of filing if not served until the 120 day period has run, and not even know about it. [ hardly 

need point out that a city racked by such lawsuits could easily be rendered bankrupt. 

9. The Constitution of the United States is the supreme law of the land, and as a law 

enforcement officer and as Tucson's Chief of Police I have sworn to uphold that law. 

Immigration law is an exclusively Federal jurisdiction and is inherently intertwined with Federal 

foreign policy concems. Since SB 1070 states that it is intended to regulate immigration, it is 

therefore contrary to the United States Constitution. Additionally, there is already a process for 

federal immigration agencies to contract with local law enforcement to carry out immigration 

enforcement. This arrangement is a voluntary and cooperative one. The procedure, known as 

"287(g) agreements," includes extensive training of local officers by federal agencies and 

continued supervision of immigration enforcement by the Federal government. While S.B. l 070 

recognizes the 287(g) program, this law will in fact make local police act as Federal immigration 

enforcement officers without the extensive training provided to 287(g) officers. The training is an 

impo1tant prerequisite of the 287(g) program that ensures local law enforcement have sufficient 

knowledge and experience in the complex area of Federal immigration law. The Arizona 

legislature has placed Arizona law enforcement officers in the awkward position of mandating 

that they enforce immigration Jaws that are the sole province of the Federal government without 

the necessary 287(g) training. This is not consistent with Federal efforts to properly counter 

illegal immigration. This cannot be. 

10. While I agree that something must absolutely be done to tackle the problems associated 

with ilJegal immigration lnto this country, the means of shifting the burden of immigration 

enforcement and responsibility from Federal to local authorities cannot be justified nor sustained. 

We cannot bear the burden of the Federal government's financial and legal responsibilities. We 
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cannot bear the destruction of our relationships with our local community that we so vitally need 

in order to be successful in our mission to protect the public and make our City a better place to 

live with an excellent quality of life. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 

~~ 
Executed the 25th day of June, 2010 in Tucson, Arizona. 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

) 
THE UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 
V. ) Civil Action No. 

) 
THE STATE OF ARIZONA, et al., ) 

) 
Defendants. ) 

) 

DECLARATION OF PHOENIX POLICE CHIEF JACK HARRIS 

Pursuant to 28 U.S.C. 1746, I, Jack Harris, declare and state as follows: 

I have been employed with the Phoenix Police Department for 38 years and I have served as the 

Chief since 2004. As the Chief, I am responsible for protecting and ensuring the public safety of all 

people living and traveling in my jurisdiction. Currently, the City of Phoenix is the 5th largest City in the 

United States. Phoenix is the largest City in the State of Arizona and the state is located on the US

Mexican border. Phoenix has a population of approximately 1.6 million people and covers 519 square 

miles. It is estimated that nearly 500,000 immigrants live in the state of Arizona and nearly 150,000 to 

250,000 live in Phoenix alone. The surrounding valley population is close to three million people. 

Community Policing Ethic 

I believe SB 1070 will have a negative effect on our community policing efforts. I am very 

concerned that victims and witnesses will be afraid to call police for fear of deportation. A woman who i 

unlawfully present in the United States and a victim of domestic violence may very well suffer injury 

rather than take a chance on deportation. Recently, we had a witness physically detain a suspected child 

molester until officers arrived to apprehend the suspect. The witness was an undocumented member of 
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our community. Had this new law been in effect, the witness may have been reluctant to take action and 

call the police. 

Deterring, investigating and solving serious and violent crimes are the department's top priorities, 

and it would be impossible for us to do our job without the collaboration and support of community 

members, including those who may be in the country unlawfully. 

On many occasions, Home Invasion Kidnapping Enforcement (H.I.K.E) Squad investigators, and 

other investigative bureaus rely heavily on information received from victims and witnesses who are 

unlawfully present but otherwise compliant with the laws of this state. In fact, the Phoenix Police 

Department's Drug Enforcement Bureau, consisting of undercover narcotics and conspiracy detectives, 

receives valuable information from persons who may be unlawfully present but who provide a wealth of 

information concerning major players in the illegal drug trade. It takes cooperation and collaboration 

from all persons living in Arizona and elsewhere to defeat large illegal drug operations. Most 

investigations involving illegal drug trafficking are very large and complicated investigations. 

The new SB1070 may also adversely impact the department's ability to fulfill its investigative 

priorities because its implementation will require the department to reassign officers from critical areas. 

If many of our current officers decide to engage in routine civil immigration enforcement, which clearly 

we cannot limit or restrict by policy, it will severely impact our primary mission which is answering calls 

for service. Unfortunately, I cannot hire more officers to assist with this problem due to budget 

constraints. Thus, we will have to move officers from other details in an attempt to accommodate the 

calls for service. Those details may include motorcycle officers, detectives assigned to work violent 

crimes, property crimes and home invasion/kidnapping enforcement squads to name a few. 

Cooperation with those who are unlawfully present and a victim/witness of a crime, allow us to 

apprehend suspects who would not otherwise have been caught had it not been for the information 

received that lead us to the ultimate goal; to solve violent crimes, combat the drug activity, and protect the 

safety of all persons in our community. 
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School resource officers are Phoenix Police officers assigned to local schools. If a school 

resource officer is investigating a student for allegations of criminal activity at school (i.e. assaulting 

another student, theft), and the officer develops reasonable suspicion the student is an unlawful alien, 

pursuant to SB 1070 the officer must make a "reasonable attempt" to contact ICE and verify the student's 

immigration status, unless the officer applies one of the limited discretionary exceptions. More troubling 

is when a student is the victim of a violent crime and is scared to come forward for fear the officer will 

take immigration enforcement action or inquire further about the student's family's immigration status. 

Once again, my officers are placed in a losing situation. 

Financial Costs 

SB 1070 mandates that each time an officer makes an arrest of any person, regardless of whether 

there is reasonable suspicion to believe the person is an unlawfully present alien; the officer MUST verify 

a person's immigration status with the Federal government. Presumptive identification does not alleviate 

this requirement in arrest situations. Persons committing criminal misdemeanor offenses, to include 

criminal traffic offenses, who would normally receive a criminal citation, will likely be booked. If a 

police officer is unable to contact the Federal government to verify the arrested person's immigration 

status, that person must be booked. A criminal citation is a quick process and allows the officer to 

quickly return to patrolling the city and answers call for service. The booking process at the jail can take 

one hour to three hours. This mandate applies to juveniles and adults. 

Under these circumstances, this immigration law will impact the department's operations and 

budget in a number of significant ways. There is a strong possibility that we will see a significant 

increase in prisoner bookings and operating costs to house prisoners. In 2009 we had nearly 51,479 

criminal citations in lieu of detentions. This number includes 37,731 criminal traffic citations, and 13,748 

non traffic citations (i.e. shopliftings, theft, and other misdemeanors). The initial cost to book a person 

into jail, excluding felonies, is $192.26. After the initial booking, the fee is $71.66 for each night the 

person stays in jail. Had the police officers booked all those persons into jail who received a criminal 
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citation in lieu of detention, the cities lowest estimated expense for these booking would be approximate! 

ten million dollars. This is solely for the initial booking and does not include any additional nights in jail. 

The potential for police officers to be out of service for extended periods of time during a work 

shift for civil immigration violations and nothing more, forces local police to be civil federal immigration 

enforcement agents. In 2009, our officers answered over 660,000 dispatched calls for service. With this 

new law, calls for service will be affected if officers divert their attention to civil immigration violations 

rather than answering calls for service such as domestic violence, burglaries, robberies, criminal 

immigration enforcement, and other officers' back-ups and will also reduce proactive patrolling in 

neighborhoods. 

The new law subverts the authority of management to direct its sworn resources where it deems 

appropriate because the law allows police officers complete discretion to enforce civil immigration 

violations. An officer could spend the entire shift enforcing civil federal violations of immigration 

This problem is aggravated by the fact the Phoenix Police Department is carrying nearly 400 

vacant sworn positions. The operations budget for the department is over $500 million dollars each year. 

Ninety-two percent of our current operating budget is for personnel. 

Lawsuits 

If I exercise the authority of my position to direct the resources of the department to areas I 

believe are a greater priority than immigration enforcement, we risk the possibility of a lawsuit by private 

parties. SB I 070 provides that any Arizona citizen may bring suit against the city if I exercise my 

authority or they feel I am limiting or restricting the enforcement of federal immigration law. Further, the 

City can be ordered to pay the court costs and attorney fees for the police officer or citizen suing the City 

for failing to enforce civil immigration violations instead of perhaps taking a homicide or armed robbery 

radio call for service. 

In Arizona, service of process must be done within 120 days of filing the lawsuit. Under SB 1070, 

fines may be placed against an agency upon the filing of a lawsuit, not when the agency is served with a 
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lawsuit. This allows the court to award damages when the city does not !mow a lawsuit has even been 

filed. SB 1070 provides that the agency may be fined for up to $5000.00 each day that the suspect policy 

(i.e. insubordination) remains in affect. 

Management of Resonrces/Policies 

As the Chief, I am responsible for establishing policies, procedures, and priorities for the 

department and my officers. I am responsible as the Chief for setting my agency's law enforcement 

prionties. One such priority is investigating, preventing and deterring violent crimes. This law 

undermines my ability to set law enforcement priorities for my agency, because I cannot prohibit the use 

of already scarce resources towards civil immigration enforcement instead of violent crimes and criminal 

immigration enforcement. 

SB1070 provides that" ... no official or agency of this state or county, city, town or other politica 

subdivision of this state may limit or restrict the enforcement of federal immigration laws to less than the 

full extent permitted by law. Further, the law provides that" ... no official or agency of this state or 

county, city, town or other political subdivision of this state may have a policy that limits or restricts ... " 

The law does not limit violations solely to immigration policies, but rather the law provides that ANY 

policy that limits or restricts immigration enforcement is prohibited. This subjects the department to civil 

lawsuits by anyone who perceives a limitation or restriction. 

Here, management loses control of managing resources when an officer or many officers choose 

to only enforce civil immigration violations during the course of a work shift. For example, if an officer 

is on a valid traffic stop and asks the driver if they are an unlawful alien and the person admits to this, or 

the officer develops reasonable suspicion to believe the person stopped or detained is an unlawful alien, 

the officer must make a reasonable attempt to contact ICE. Even if the officer has no other criminal 

charges, once reasonable suspicion is developed to believe the person is an unlawful alien, the officer 

shall make a "reasonable attempt" to contact ICE. If a police supervisor gives an order to a police officer 

to leave his/her traffic stop and answer calls for service, the officer may refuse and continue with the 
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possible federal immigration violations. Currently, the Phoenix Police Department has a "policy" on 

insubordination. This policy may violate SB 1070 because the insubordination policy interfered with the 

officer's ability to enforce federal immigration law. 

Serious Crimes 

SB 1070 does nothing to support law enforcement's efforts to combat serious violent crimes 

associated with federal criminal immigration violations. This law's failure to distinguish between civil 

and criminal violations, and prohibition on management's ability to do so, allows officers to focus their 

enforcement efforts on civil immigration laws rather than criminal violations, such as kidnappings, huma 

smuggling, extortions, and drop houses where people are holding others for ransom. The Phoenix Police 

Department has a H.I.K.E squad that was designed exclusively for the purpose of investigating, enforcing 

and supporting patrol with these types of crimes. The state of Arizona already has statutes to address 

these types of crimes. Unfortunately, this law authorizes officers to divert from focusing on these crimes 

and instead focus on federal civil violations, such as unlawful aliens who may have expired student or 

work Visa's or those who present no danger to the public. 

Relationship with ICE 

SB 1070 will cause an overwhelming amount of calls to ICE. I believe this will severely limit our 

ability to continue getting the valuable service we receive from ICE on our criminal investigations and 

federal criminal immigration violations. 

In Phoenix, we experience approximately 300 kidnapping crimes per year. Many of the victims 

are unlawfully present and are tortured while family members are told by telephone to bring money to 

those holding them. Family members currently call police and we have saved many victims from further 

torture and even murder because the family called police. That may change dramatically if the family 

loses confidence in the police. My department currently works closely with agents from ICE for 

enforcement of human smuggling and other related crimes. 
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Immigration law and immigration status is a very complex area, and local law enforcement 

cannot possibly be experts in all the different ways a person can be lawfully or unlawfully present. Thus, 

officers will heavily rely on ICE to provide guidance to verify a person's status. ICE cannot handle the 

amount of calls it currently receives from local law enforcement. With this new law it will be even more 

difficult to have ICE assist in investigations. The time we have to prepare for such a complicated law is 

very difficult. There is already confusion in this country about how the law works and the complexities 

of this law in its application with federal civil immigration laws. It is my fear that the state training will 

not equip my officers with the necessary knowledge and expertise that would allow them to reasonably 

understand how to enforce the new statutes added and referred to in SB1070. Further, once an officer 

develops reasonable suspicion that a person is here as an unlawful alien without using race, color, or 

national origin, they wiil need documentation and clear guidance to carefully walk the line between 

violating a persons civil rights, subjecting the officer to 18 USC§ 1983 actions, and articulating factors 

supported by case law for reasonable suspicion that a person is unlawfully present. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 

~r--1~ ~ Harris 

Executed the Z 0- day of June, 2010 in Phoenix, Arizona. 
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IN  THE  UNITED  STATES  DISTRICT  COURT  

FOR  THE  DISTRICT  OF  ARIZONA  

The  United  States  of  America,  
No.  02:10-cv-1413-NVW  

Plaintiff,  
[PROPOSED] ORDER GRANTING  

v.  PLAINTIFF’S MOTION FOR  
PRELIMINARY INJUNCTION  

The  State  of  Arizona;  and  Janice  K  Brewer,  
Governor  of  the  State  of  Arizona,  in  her  
Official  Capacity,  

Defendants.  

This  matter  is  before  the  Court  on  Plaintiff’s  Motion  for  a  Preliminary  Injunction.  

Having  considered  the  motion,  including  Plaintiff’s  Memorandum  of  Law  and  Defendants’  

opposition  thereto,  and having further  considered:  (1)  the  likelihood  that  the  United States  

will  succeed  on  the  merits  of  its  claims;  (2)  the  likelihood  that  the  United  States  will  suffer  

irreparable  injury  absent  an  injunction; (3)  whether  injunctive  relief  would  substantially harm  

Defendants;  and  (4)  whether  the  public  interest  would  be  furthered  by  an  injunction,  this  

Court  concludes  that  Plaintiff  is  entitled  to  preliminary  injunctive  relief.  

THEREFORE,  pursuant  to  Federal  Rule  of  Civil  Procedure  65,  Plaintiff’s  Motion  

is  GRANTED.  Defendants  are  hereby  enjoined  from  enforcing  Sections  1-6  of  Arizona’s  

S.B.  1070  (as  amended  by  H.B.  2162),  until  such  time  as  the  Court  enters  judgment  on  the  

United  States’  claims  for  relief.  
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(Original  Signature  of Member)  

115TH  CONGRESS  
1ST  SESSION  H.  R.  ll  

To  amend the  immigration  laws  and the  homeland security laws,  and for  
other  purposes.  

IN  THE  HOUSE  OF  REPRESENTATIVES  

Mr.  GOODLATTE  (for  himself,  Mr.  MCCAUL,  Mr.  LABRADOR,  Ms.  MCSALLY,  
Mr.  SENSENBRENNER,  and Mr.  CARTER  of  Texas)  introd  the  fol-uced  
lowing  bill;  which  was  referred  to  the  Committee  on  

A  BILL  

To  amend the  immigration  laws  and the  homeland security  

laws,  and for  other  purposes.  

1  Be  it  enacted  by  the  Senate  and  House  of  Representa-

2  tives  of the  United  States  ofAmerica  in  Congress  assembled,  

3  SECTION 1. SHORT TITLE; TABLE  OF CONTENTS.  

4  (a)  SHORT  TITLE.—This  Act  may  be  cited as  the  

5  ‘‘Securing America’s  Future  Act of 2018’’.  

6  (b)  TABLE  OF  CONTENTS.—The  table  of contents  for  

7  this Act is  as  follows:  

Sec.  1.  Short  title;  table  of contents.  
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DIVISION A—LEGAL IMMIGRATION REFORM 

TITLE I—IMMIGRANT VISA ALLOCATIONS AND PRIORITIES 

Sec. 1101. Family-sponsored immigration priorities. 
Sec. 1102. Elimination of diversity visa program. 
Sec. 1103. Employment-based immigration priorities. 
Sec. 1104. Waiver of rights by B visa nonimmigrants. 

TITLE II—AGRICULTURAL WORKER REFORM 

Sec. 2101. Short title. 
Sec. 2102. H–2C temporary agricultural work visa program. 
Sec. 2103. Admission of temporary H–2C workers. 
Sec. 2104. Mediation. 
Sec. 2105. Migrant and seasonal agricultural worker protection. 
Sec. 2106. Binding arbitration. 
Sec. 2107. Eligibility for health care subsid  refund  its; re-ies and  able tax cred  

quired health insurance coverage. 
Sec. 2108. Stud  an agricultural worker employment pool.y of establishment of 
Sec. 2109. Prevailing wage. 
Sec. 2110. Effective dates; sunset; regulations. 
Sec. 2111. Report on compliance and violations. 

TITLE III—VISA SECURITY 

Sec. 3101. Cancellation of a ditional visas. 
Sec. 3102. Visa information sharing. 
Sec. 3103. Restricting waiver of visa interviews. 
Sec. 3104. Authorizing the Department of State to not interview certain ineli-

gible visa applicants. 
Sec. 3105. Visa refusal and revocation. 
Sec. 3106. Petition and application processing for visas and immigration bene-

fits. 
Sec. 3107. Fraud prevention. 
Sec. 3108. Visa ineligibility for spouses and child  of dren rug traffickers. 
Sec. 3109. DNA testing. 
Sec. 3110. Access to NCIC criminal history d  iplomatic visas.atabase for d  
Sec. 3111. Elimination of signed photograph requirement for visa applications. 
Sec. 3112. A d  d  prevention.itional fraud etection and  

DIVISION B—INTERIOR IMMIGRATION ENFORCEMENT 

TITLE I—LEGAL WORKFORCE ACT 

Sec. 1101. Short title. 
Sec. 1102. Employment eligibility verification process. 
Sec. 1103. Employment eligibility verification system. 
Sec. 1104. Recruitment, referral, and continuation of employment. 
Sec. 1105. Good faith defense. 
Sec. 1106. Preemption and States’ Rights. 
Sec. 1107. Repeal. 
Sec. 1108. Penalties. 
Sec. 1109. Fraud and  ocuments.misuse of d  
Sec. 1110. Protection of Social Security Administration programs. 
Sec. 1111. Fraud prevention. 
Sec. 1112. Use of Employment Eligibility Verification Photo Tool. 
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Sec.  1113.  Identity  authentication  employment  eligibility  verification  pilot  pro-
grams.  

Sec.  1114.  Inspector  General  audits.  

TITLE  II—SANCTUARY  CITIES  AND  STATE  AND  LOCAL  LAW  
ENFORCEMENT  COOPERATION  

Sec.  2201.  Short  title.  
Sec.  2202.  State  noncompliance  with  enforcement  of immigration  law.  
Sec.  2203.  Clarifying  the  authority  of ice  detainers.  
Sec.  2204.  Sarah  and Grant’s  law.  
Sec.  2205.  Clarification  of congressional intent.  
Sec.  2206.  Penalties  for  illegal  entry or  presence.  

TITLE  III—CRIMINAL  ALIENS  

Sec.  3301.  Precluding  admissibility  of  aliens  convicted of  aggravated felonies  or  
other  serious  offenses.  

Sec.  3302.  Increased penalties  barring  the  ad  sex  ers  mission  of  convicted  offend  
failing  to  register  and requiring  d  ers  eportation  of  sex  offend  
failing  to  register.  

Sec.  3303.  Grounds of inad  dmissibility and eportability for  alien  gang  members.  
Sec.  3304.  Inadmissibility  and d  runk d  eportability  of d  rivers.  
Sec.  3305.  Definition  of aggravated felony.  
Sec.  3306.  Preclud  ing  of removal for  aggravated  ing  withhold  felons.  
Sec.  3307.  Protecting  immigrants  from  convicted sex  ers.offend  
Sec.  3308.  Clarification  to  crimes  of  violence  and crimes  involving  moral  turpi-

tude.  
Sec.  3309.  Detention  of dangerous  aliens.  
Sec.  3310.  Timely  repatriation.  
Sec.  3311.  Illegal  reentry.  

TITLE  IV—ASYLUM  REFORM  

Sec.  4401.  Clarification  of intent  regard  ed  ing  taxpayer-provid counsel.  
Sec.  4402.  Credible  fear  interviews.  
Sec.  4403.  Recording  expedited  cred  removal  and  ible  fear  interviews.  
Sec.  4404.  Safe  third country.  
Sec.  4405.  Renunciation  of  Asylum  Status  Pursuant  to  Return  to  Home  Coun-

try.  
Sec.  4406.  Notice  concerning frivolous  asylum  applications.  
Sec.  4407.  Anti-fraud investigative  work  product.  
Sec.  4408.  Penalties  for  asylum  fraud.  
Sec.  4409.  Statute  of limitations  for  asylum  fraud.  
Sec.  4410.  Technical  amendments.  

TITLE  V—UNACCOMPANIED  AND  ACCOMPANIED  ALIEN  MINORS  
APPREHENDED  ALONG  THE  BORDER  

Sec.  5501.  Repatriation  of unaccompanied alien  children.  
Sec.  5502.  Special  immigrant  juvenile  status  for  immigrants  unable  to  reunite  

with  either  parent.  
Sec.  5503.  Jurisdiction  of asylum  applications.  
Sec.  5504.  Quarterly  report  to  Congress.  
Sec.  5505.  Biannual  report  to  Congress.  
Sec.  5506.  Clarification  of stand  s  etention.  ard for  family d  
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DIVISION C—BORDER ENFORCEMENT 

Sec. 1100. Short title. 

TITLE I—BORDER SECURITY 

Sec. 1101. Definitions. 

Subtitle A—Infrastructure and Equipment 

Sec. 1111. Strengthening the requirements for barriers along the southern bor-
der. 

Sec. 1112. Air and Marine Operations flight hours. 
Sec. 1113. Capability deployment to specific sectors and transit zone. 
Sec. 1114. U.S. Bord Patrol activities.er 
Sec. 1115. Bord security technology program management.er 
Sec. 1116. Reimbursement of States for d  ateployment of the National Guard  

the southern border. 
Sec. 1117. National Guard support to the southern bordsecure er. 
Sec. 1118. Prohibitions on actions that imped  er security -e bord  on certain Fed  

eral land. 
Sec. 1119. Landowner and rancher security enhancement. 
Sec. 1120. Eradication of carrizo cane salt cedand  ar. 
Sec. 1121. Southern bord threat analysis.er 
Sec. 1122. Amend  Bord Protection.ments to U.S. Customs and  er 
Sec. 1123. Agent and officer technology use. 
Sec. 1124. Integrated Bord Enforcement Teams.er 
Sec. 1125. Tunnel Task Forces. 
Sec. 1126. Pilot program on use of electromagnetic spectrum in support of bor-

d security operations.er 
Sec. 1127. Homeland security foreign assistance. 

Subtitle B—Personnel 

Sec. 1131. A ditional U.S. Customs and Bord Protection agents ander officers. 
Sec. 1132. U.S. Customs and Bord Protection retention incentives.er 
Sec. 1133. Anti-Bord Corruption Reauthorization Act.er 
Sec. 1134. Training for officers and agents of U.S. Customs and  er Pro-Bord  

tection. 

Subtitle C—Grants 

Sec. 1141. Operation Stonegarden. 

Subtitle D—Authorization of Appropriations 

Sec. 1151. Authorization of appropriations. 

TITLE II—EMERGENCY PORT OF ENTRY PERSONNEL AND 
INFRASTRUCTURE FUNDING 

Sec. 2101. Ports of entry infrastructure. 
Sec. 2102. Secure communications. 
Sec. 2103. Border security deployment program. 
Sec. 2104. Pilot and upgrad of license plate read  at ports of entry.e ers 
Sec. 2105. Non-intrusive inspection operational demonstration. 
Sec. 2106. Biometric exit data system. 
Sec. 2107. Sense of Congress on cooperation between agencies. 
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Sec.  2108.  Authorization  of appropriations.  
Sec.  2109.  Definition.  

TITLE  III—VISA  SECURITY  AND  INTEGRITY  

Sec.  3101.  Visa  security.  
Sec.  3102.  Electronic  passport  screening  and biometric  matching.  
Sec.  3103.  Reporting  of visa  overstays.  
Sec.  3104.  Stud  exchange  visitor  information  system  verification.  ent  and  
Sec.  3105.  Social  media  review  of visa  applicants.  

TITLE  IV—TRANSNATIONAL  CRIMINAL  ORGANIZATION  ILLICIT  
SPOTTER  PREVENTION  AND  ELIMINATION  

Sec.  4101.  Short  title.  
Sec.  4102.  Unlawfully hind  er,  and  ering  immigration,  bord  customs  controls.  

DIVISION  D—LAWFUL  STATUS  FOR  CERTAIN  CHILDHOOD  
ARRIVALS  

Sec.  1101.  Definitions.  
Sec.  1102.  Contingent  nonimmigrant  status  for  certain  aliens  who  entered the  

United States  as  minors.  
Sec.  1103.  Administrative  and judicial  review.  
Sec.  1104.  Penalties  and signature  requirements.  
Sec.  1105.  Rulemaking.  
Sec.  1106.  Statutory  construction.  

1 DIVISION A—LEGAL  

2 IMMIGRATION REFORM  

3 TITLE I—IMMIGRANT VISA  

4 ALLOCATIONS AND PRIORITIES  

5 SEC.  1101.  FAMILY-SPONSORED  IMMIGRATION  PRIORITIES.  

6  (a)  IMMEDIATE  RELATIVE  REDEFINED.—Section  

7  201  of  the  Immigration  and Nationality  Act  (8  U.S.C.  

1151)  is  amend —8  ed  

9  (1)  in  subsection  (b)(2)(A)—  

10  (A)  in  clause  (i),  by  striking  ‘‘children,  

11  spouses,  and parents  of  a  citizen  of  the  United  

12  States,  except  that,  in  the  case  of parents,  such  

13  citizens  shall  be  at  least  21  years  of  age.’’  and  
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1 inserting ‘‘children and spouse of a citizen of 

2 the United States.’’; and  

3 (B) in clause (ii), by striking ‘‘such an im-

4 mediate relative’’ and inserting ‘‘the immediate 

5 relative spouse of a United States citizen’’; 

6 (2) by striking subsection (c) and inserting the 

7 following: 

8 ‘‘(c) WORLDWIDE LEVEL OF FAMILY-SPONSORED IM-

9 MIGRANTS.—(1) The worldwide level of family-sponsored  

10 immigrants under this subsection for a fiscal year is equal 

11 to 87,934 minus the number computed under paragraph 

12 (2). 

13 ‘‘(2) The number computed under this paragraph for 

14 a fiscal year is the number of aliens who were paroled into 

15 the United States under section 212(d)(5) in the second  

16 preceding fiscal year who— 

17 ‘‘(A) id not depart from the United States 

18 (without advance parole) within 365 days; and  

19 ‘‘(B)(i) id not acquire the status of an alien 

20 lawfully admitted to the United States for perma-

21 nent residence during the two preceding fiscal years; 

22 or 

23 ‘‘(ii) acquired such status during such period  

24 under a provision of law (other than subsection (b)) 

25 that exempts adjustment to such status from the nu-
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1  merical  limitation  on  wid level  of immigra-the  world  e  

2  tion  under  this  section.’’;  and  

3  (3)  in  subsection  (f)—  

4  (A)  in  paragraph  (2),  by  striking  ‘‘section  

5  203(a)(2)(A)’’  and inserting  ‘‘section  203(a)’’;  

6  (B)  by  striking paragraph  (3);  

7  (C)  by  redesignating  paragraph  (4)  as  

8  paragraph  (3);  and  

(D)  in  paragraph  (3),  as  red  ,  by  9  esignated  

10  striking  ‘‘(1)  through  (3)’’  and inserting  ‘‘(1)  

11  and (2)’’.  

12  (b)  FAMILY-BASED  VISA  PREFERENCES.—Section  

13  203(a)  of the  Immigration  and Nationality  Act  (8  U.S.C.  

14  1153(a))  is  amend to  as  follows:  ed  read  

15  ‘‘(a)  SPOUSES  AND  MINOR  CHILDREN  OF  PERMA-

16  NENT  RESIDENT  ALIENS.—Family-sponsored immigrants  

17  described in  this  subsection  are  qualified immigrants  who  

18  are  the  spouse  or  a  child of  an  alien  lawfully  admitted  

19  for  permanent  residence.  Such  immigrants  shall  be  allo-

20  cated visas  in  accordance  with  the  number  computed  

21  under section 201(c).’’.  

22  (c)  AGING  OUT.—Section  203(h)  of the  Immigration  

and Nationality Act (8  U.S.C.  1153(h))  is  amend —23  ed  

24  (1)  by  striking  ‘‘(a)(2)(A)’’  each  place  such  

25  term  appears  and inserting  ‘‘(a)(2)’’;  
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1  (2)  by  amending  paragraph  (1)  to  read as  fol-

2  lows:  

3  ‘‘(1)  IN  GENERAL.—Subject  to  paragraph  (2),  

4  for  purposes  of  subsections  (a)(2)  and (d),  a  deter-

5  mination  of  whether  an  alien  satisfies  the  age  re-

6  quirement  in  the  matter  preceding  subparagraph  (A)  

7  of  section  101(b)(1)  shall  be  made  using  the  age  of  

8  the  alien  on  the  date  on  which  a  petition  is  filed with  

9  the  Secretary  of Homeland Security.’’.  

10  (3)  by  redesignating  paragraphs  (2)  through  

11  (4)  as  paragraphs  (3)  through  (5),  respectively;  

12  (4)  by  inserting  after  paragraph  (1)  the  fol-

13  lowing:  

14  ‘‘(2)  LIMITATION.—Notwithstanding  the  age  of  

15  an  alien  on  the  date  on  which  a  petition  is  filed,  an  

16  alien  who  marries  or  turns  25  years  of  age  prior  to  

17  being  issued a  visa  pursuant  to  subsection  (a)(2)  or  

18  (d),  no  longer  satisfies  the  age  requirement  de-

19  scribed in  paragraph  (1).’’;  and  

20  (5)  in  paragraph  (5),  as  so  redesignated,  by  

21  striking  ‘‘(3)’’  and inserting  ‘‘(4)’’.  

22  (d)  CONFORMING  AMENDMENTS.—  

23  (1)  DEFINITION  OF  V  NONIMMIGRANT.—Section  

24  101(a)(15)(V)  of  the  Immigration  and Nationality  

25  Act  (8  U.S.C.  1101(a)(15)(V))  is  amended by  strik-
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1  ing  ‘‘section  203(a)(2)(A)’’  each  place  such  term  ap-

2  pears  and inserting  ‘‘section  203(a)’’.  

3  (2)  NUMERICAL  LIMITATION  TO  ANY  SINGLE  

4 FOREIGN  STATE.—Section  202  of  such  Act  (8  

5  U.S.C.  1152)  is  amended—  

6  (A)  in  subsection  (a)(4)—  

7  (i)  by  striking  subparagraphs  (A)  and  

8  (B)  and inserting  the  following:  

9  ‘‘(A)  75  PERCENT  OF  FAMILY-SPONSORED  

10  IMMIGRANTS  NOT  SUBJECT  TO  PER  COUNTRY  

11  LIMITATION.—Of  the  visa  numbers  made  avail-

12  able  under  section  203(a)  in  any  fiscal  year,  75  

13  percent  shall  be  issued without  regard to  the  

14  numerical  limitation  under  paragraph  (2).  

15  ‘‘(B)  TREATMENT  OF  REMAINING  25  PER-

16  CENT  FOR  COUNTRIES  SUBJECT  TO  SUB-

17  SECTION  (e).—  

18  ‘‘(i)  IN  GENERAL.—Of  the  visa  num-

19  bers  made  available  under  section  203(a)  

20  in  any  fiscal  year,  25  percent  shall  be  

21  available,  in  the  case  of  a  foreign  state  or  

22  dependent  area  that  is  subject  to  sub-

23  section  (e)  only  to  the  extent  that  the  total  

24  number  of  visas  issued in  accordance  with  

25  subparagraph  (A)  to  natives  of  the  foreign  
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1 state or dependent area is less than the 

2 subsection (e) ceiling. 

3 ‘‘(ii) SUBSECTION (e) CEILING DE-

4 FINED.—In clause (i), the term ‘subsection 

5 (e) ceiling’ means, for a foreign state or 

6 dependent area, 77 percent of the max-

7 imum number of visas that may be made 

8 available under section 203(a) to immi-

9 grants who are natives of the state or area, 

10 consistent with subsection (e).’’; and  

11 (ii) by striking subparagraphs (C) and  

12 (D); and  

13 (B) in subsection (e)— 

14 (i) in paragraph (1), by a ding ‘‘and’’ 

15 at the end; 

16 (ii) by striking paragraph (2); 

17 (iii) by redesignating paragraph (3) as 

18 paragraph (2); and  

19 (iv) in the undesignated matter after 

20 paragraph (2), as redesignated, by striking 

21 ‘‘, respectively,’’ and all that follows and  

22 inserting a period. 

23 (3) PROCEDURE FOR GRANTING IMMIGRANT 

24 STATUS.—Section 204 of such Act (8 U.S.C. 1154) 

25 is amended— 
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11  

1  (A)  in  subsection  (a)(1)—  

2  (i)  in  subparagraph  (A)(i),  by  striking  

3  ‘‘to  classification  by  reason  of  a  relation-

4  ship  described in  paragraph  (1),  (3),  or  (4)  

5  of section  203(a)  or’’;  

6  (ii)  in  subparagraph  (B)—  

7  (I)  in  clause  (i),  by  redesignating  

8  the  second subclause  (I)  as  subclause  

9  (II);  and  

10  (II)  by  striking  ‘‘203(a)(2)(A)’’  

11  each  place  such  terms  appear  and in-

12  serting  ‘‘203(a)’’;  and  

13  (iii)  in  subparagraph  (D)(i)(I),  by  

14  striking  ‘‘a  petitioner’’  and all  that  follows  

15  through  ‘‘section  204(a)(1)(B)(iii).’’  and  

16  inserting  ‘‘an  individual  younger  than  21  

17  years  of  age  for  purposes  of  adjudicating  

18  such  petition  and for  purposes  of  admis-

19  sion  as  an  immediate  relative  under  section  

20  201(b)(2)(A)(i)  or  a  family-sponsored im-

21  migrant  under  section  203(a),  as  appro-

22  priate,  notwithstanding  the  actual  age  of  

23  the  individual.’’;  

24  (B)  in  subsection  (f)(1),  by  striking  ‘‘,  

25  203(a)(1),  or  203(a)(3),  as  appropriate’’;  and  
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12  

1  (C)  by  striking  subsection  (k).  

2  (4)  WAIVERS  OF  INADMISSIBILITY.—Section  

3  212  of such  Act  (8  U.S.C.  1182)  is  amended—  

4  (A)  in  subsection  (a)(6)(E)(ii),  by  striking  

5  ‘‘section  203(a)(2)’’  and inserting  ‘‘section  

6  203(a)’’;  and  

7  (B)  in  subsection  (d)(11),  by  striking  

8  ‘‘(other  than  paragraph  (4)  thereof)’’.  

9  (5)  EMPLOYMENT  OF  V  NONIMMIGRANTS.—Sec-

10  tion  214(q)(1)(B)(i)  of  such  Act  (8  U.S.C.  

11  1184(q)(1)(B)(i))  is  amended by  striking  ‘‘section  

12  203(a)(2)(A)’’  each  place  such  term  appears  and in-

13  serting  ‘‘section  203(a)’’.  

14  (6)  DEFINITION  OF  ALIEN  SPOUSE.—Section  

15  216(h)(1)(C)  of  such  Act  (8  U.S.C.  1186a(h)(1)(C))  

16  is  amended by  striking  ‘‘section  203(a)(2)’’  and in-

17  serting  ‘‘section  203(a)’’.  

18  (7)  CLASSES  OF  DEPORTABLE  ALIENS.—Sec-

19  tion  237(a)(1)(E)(ii)  of  such  Act  (8  U.S.C.  

20  1227(a)(1)(E)(ii))  is  amended by  striking  ‘‘section  

21  203(a)(2)’’  and inserting  ‘‘section  203(a)’’.  

22  (e)  CREATION  OF  NONIMMIGRANT  CLASSIFICATION  

23  FOR  ALIEN  PARENTS  OF  ADULT  UNITED  STATES  CITI-

24  ZENS.—  
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1 (1) IN GENERAL.—Section 101(a)(15) of the 

2 Immigration and Nationality Act (8 U.S.C. 

3 1101(a)(15)) is amended— 

4 (A) in subparagraph (T)(ii)(III), by strik-

5 ing the period at the end and inserting a semi-

6 colon; 

7 (B) in subparagraph (U)(iii), by striking 

8 ‘‘or’’ at the end; 

9 (C) in subparagraph (V)(ii)(II), by striking 

10 the period at the end and inserting ‘‘; or’’; and  

11 (D) by a ding at the end the following: 

12 ‘‘(W) Subject to section 214(s), an alien 

13 who is a parent of a citizen of the United  

14 States, if the citizen— 

15 ‘‘(i) is at least 21 years of age; and  

16 ‘‘(ii) has never received contingent 

17 nonimmigrant status under division D of 

18 the Securing America’s Future Act.’’. 

19 (2) CONDITIONS ON ADMISSION.—Section 214 

20 of such Act (8 U.S.C. 1184) is amended by a ding 

21 at the end the following: 

22 ‘‘(s)(1) The initial period of authorized admission for 

23 a nonimmigrant described in section 101(a)(15)(W) shall 

24 be 5 years, but may be extended by the Secretary of 

25 Homeland Security for a ditional 5-year periods if the 
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14  

1  United States  citizen son or daughter of the  nonimmigrant  

2  is  still residing in the  United States.  

3  ‘‘(2)  A  nonimmigrant  described in  section  

4  101(a)(15)(W)—  

5  ‘‘(A)  is  not  authorized to  be  employed in  

6  the  United States;  and  

7  ‘‘(B)  is  not  eligible  for  any  Federal,  State,  

8  or  local  public  benefit.  

9  ‘‘(3)  Regardless  of  the  resources  of  a  non-

10  immigrant  described in  section  101(a)(15)(W),  the  

11  United States  citizen  son  or  daughter  who  sponsored  

12  the  nonimmigrant  parent  shall  be  responsible  for  the  

13  nonimmigrant’s  support  while  the  nonimmigrant  re-

14  sides  in  the  United States.  

15  ‘‘(4)  An  alien  is  ineligible  to  receive  a  visa  or  

16  to  be  ad  into  the  United  mitted  States  as  a  non-

17  immigrant  described in  section  101(a)(15)(W)  unless  

18  the  alien  provides  satisfactory  proof  that  the  United  

19  States  citizen  son  or  daughter  has  arranged for  

20  health  insurance  coverage  for  the  alien,  at  no  cost  to  

21  the  alien,  d  period  uring  the  anticipated  of the  alien’s  

22  resid  in  the  United  ence  States.’’.  

23  (f)  EFFECTIVE  DATE;  APPLICABILITY.—  

(1)  EFFECTIVE  DATE.—The  amend  e24  ments  mad  

25  by  this  section  shall  take  effect  on  October  1,  2018.  
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15  

1  (2)  INVALIDITY  OF  CERTAIN  PETITIONS  AND  

2 APPLICATIONS.—  

3  (A)  IN  GENERAL.—No  person  may  file,  

4  and the  Secretary  of  Homeland Security  and  

5  the  Secretary  of  State  may  not  accept,  adju-

6  dicate,  or  approve  any  petition  under  section  

7  204  of  the  Immigration  and Nationality  Act  (8  

8  U.S.C.  1154)  filed on  or  after  the  date  of enact-

9  ment  of  this  Act  seeking  classification  of  an  

10  alien  under  section  201(b)(2)(A)(i)  with  respect  

11  to  a  parent  of  a  United States  citizen,  or  under  

12  section  203(a)(1),  (2)(B),  (3)  or  (4)  of such  Act  

13  (8  U.S.C.  1151(b)(2)(A)(i),  1153(a)(1),  (2)(B),  

14  (3),  or  (4)).  Any  application  for  adjustment  of  

15  status  or  an  immigrant  visa  based on  such  a  

16  petition  shall  be  invalid.  

17  (B)  PENDING  PETITIONS.—Neither  the  

18  Secretary  of  Homeland Security  nor  the  Sec-

19  retary  of  State  may  adjudicate  or  approve  any  

20  petition  under  section  204  of  the  Immigration  

21  and Nationality  Act  (8  U.S.C.  1154)  pending  

22  as  of  the  date  of  enactment  of  this  Act  seeking  

23  classification  of  an  alien  under  section  

24  201(b)(2)(A)(i)  with  respect  to  a  parent  of  a  

25  United States  citizen,  or  under  section  
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16  

1  203(a)(1),  (2)(B),  (3)  or  (4)  of  such  Act  (8  

2  U.S.C.  1151(b)(2)(A)(i),  1153(a)(1),  (2)(B),  

3  (3),  or  (4)).  Any  application  for  adjustment  of  

4  status  or  an  immigrant  visa  based on  such  a  

5  petition  shall  be  invalid.  

6  (3)  APPLICABILITY  TO  WAITLISTED  APPLI-

7 CANTS.—  

8  (A)  IN  GENERAL.—Notwithstanding  the  

9  amendments  made  by  this  section,  an  alien  with  

10  regard to  whom  a  petition  or  application  for  

11  status  under  paragraph  (1),  (2)(B),  (3)  or  (4)  

12  of  section  203(a)  of  the  Immigration  and Na-

13  tionality  Act  (8  U.S.C.  1153(a)),  as  in  effect  on  

14  September  30,  2018,  was  approved prior  to  the  

15  date  of  the  enactment  of  this  Act,  may  be  

16  issued a  visa  pursuant  to  that  paragraph  in  ac-

17  cordance  with  the  availability  of  visas  under  

18  subparagraph  (B).  

19  (B)  AVAILABILITY  OF  VISAS.—Visas  may  

20  be  issued to  beneficiaries  of  approved petitions  

21  under  each  category  described in  subparagraph  

22  (A),  but  only  until  such  time  as  the  number  of  

23  visas  that  would have  been  allocated to  that  

24  category  in  fiscal  year  2019,  notwithstanding  

25  the  amendments  made  by  this  section,  have  
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1 been issued When the number of visas d. e-

2 scribed in the previous sentence have been 

issued for each category d  in subpara-3 escribed  

graph (A), no a d  for4 itional visas may be issued  

5 that category. 

6 SEC. 1102. ELIMINATION OF DIVERSITY VISA PROGRAM. 

7 (a) IN GENERAL.—Section 203 of the Immigration 

and Nationality Act (8 U.S.C. 1153) is amend by strik-8 ed  

9 ing subsection (c). 

10 (b) TECHNICAL AND CONFORMING AMENDMENTS.— 

11 (1) IMMIGRATION AND NATIONALITY ACT.—The 

12 Immigration and Nationality Act (8 U.S.C. 1101 et 

seq.) is amend —13 ed  

14 (A) in section 101(a)(15)(V), by striking 

15 ‘‘section 203(d)’’ and inserting ‘‘section 

16 203(c)’’; 

17 (B) in section 201— 

18 (i) in subsection (a)— 

19 (I) in paragraph (1), by a ding 

20 ‘‘and’’ at the end; and  

21 (II) by striking paragraph (3); 

22 and  

23 (ii) by striking subsection (e); 

24 (C) in section 203— 
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(i)  in  subsection  (b)(2)(B)(ii)(IV),  by  

striking  ‘‘section  203(b)(2)(B)’’  each  place  

such  term  appears  and inserting  ‘‘clause  

(i)’’;  

(ii)  by  red  ),  esignating  subsections  (d  

(e),  (f),  (g),  and (h)  as  ),  subsections  (c),  (d  

(e),  (f),  and (g),  respectively;  

(iii)  in  subsection  (c),  as  red  ,esignated  

by  striking  ‘‘subsection  (a),  (b),  or  (c)’’  

and inserting  ‘‘subsection  (a)  or  (b)’’;  

(iv)  in  subsection  (d  as  esig-),  red  

nated—  

(I)  by  striking  paragraph  (2);  

and  

(II)  by  redesignating  paragraph  

(3)  as  paragraph  (2);  

(v)  in  subsection  (e),  as  red  ,esignated  

by  striking  ‘‘subsection  (a),  (b),  or  (c)  of  

this  section’’  and inserting  ‘‘subsection  (a)  

or  (b)’’;  

(vi)  in  subsection  (f),  as  red  ,esignated  

by  striking  ‘‘subsections  (a),  (b),  and (c)’’  

and inserting  ‘‘subsections  (a)  and (b)’’;  

and  
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19  

1  (vii)  in  subsection  (g),  as  redesig-

2  nated—  

3  (I)  by  striking  ‘‘(d)’’  each  place  

4  such  term  appears  and inserting  

5  ‘‘(c)’’;  and  

6  (II)  in  paragraph  (2)(B),  by  

7  striking  ‘‘subsection  (a),  (b),  or  (c)’’  

8  and inserting  ‘‘subsection  (a)  or  (b)’’;  

9  (D)  in  section  204—  

10  (i)  in  subsection  (a)(1),  by  striking  

11  subparagraph  (I);  

12  (ii)  in  subsection  (e),  by striking  ‘‘sub-

13  section  (a),  (b),  or  (c)  of  section  203’’  and  

14  inserting  ‘‘subsection  (a)  or  (b)  of  section  

15  203’’;  and  

16  (iii)  in  subsection  (l)(2)—  

17  (I)  in  subparagraph  (B),  by  

18  striking  ‘‘section  203  (a)  or  (d)’’  and  

19  inserting  ‘‘subsection  (a)  or  (c)  of  sec-

20  tion  203’’;  and  

21  (II)  in  subparagraph  (C),  by  

22  striking  ‘‘section  203(d)’’  and insert-

23  ing  ‘‘section  203(c)’’;  
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20  

1  (E)  in  section  214(q)(1)(B)(i),  by  striking  

2  ‘‘section  203(d  and inserting  )’’  ‘‘section  

3  203(c)’’;  

4  (F)  in  section  216(h)(1),  in  the  undesig-

5  nated matter  following  subparagraph  (C),  by  

6  striking  ‘‘section  203(d)’’  and inserting  ‘‘section  

7  203(c)’’;  and  

8  (G)  in  section  245(i)(1)(B),  by  striking  

9  ‘‘section  203(d  and inserting  )’’  ‘‘section  

10  203(c)’’.  

11  (2)  IMMIGRANT  INVESTOR  PILOT  PROGRAM.—  

12  Section  610(d)  of  the  Departments  of  Commerce,  

13  Justice,  and State,  the  Jud  Related  iciary,  and  Agen-

14  cies  Appropriations  Act,  1993  (Public  Law  102–  

15  395)  is  amended by  striking  ‘‘section  203(e)  of  such  

16  Act  (8  U.S.C.  1153(e))’’  and inserting  ‘‘section  

203(d  ))’’.  17  )  of such  Act  (8  U.S.C.  1153(d  

(c)  EFFECTIVE  DATE.—The  amend  e  by  18  ments  mad  

19  this  section  shall  take  effect  on  the  first  day  of  the  first  

20  fiscal year  beginning on  or  after  the  d  of the  ate  enactment  

21  of this  Act.  
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1 SEC. 1103. EMPLOYMENT-BASED IMMIGRATION PRIOR-

2 ITIES. 

3 (a) INCREASE IN VISAS FOR SKILLED WORKERS.— 

4 The Immigration and Nationality Act (8 U.S.C. 1101 et 

5 seq.) is amended— 

6 (1) in section 201(d)(1)(A), by striking 

7 ‘‘140,000’’ and inserting ‘‘195,000’’; and  

8 (2) in section 203(b)— 

9 (A) in paragraph (1), by striking ‘‘28.6 

10 percent of such worldwide level’’ and inserting 

11 ‘‘58,374’’; 

12 (B) in paragraphs (2) and (3), by striking 

13 ‘‘28.6 percent of such worldwide level’’ each 

14 place it appears and inserting ‘‘58,373’’; and  

15 (C) by striking ‘‘7.1 percent of such world-

16 wide level’’ each place it appears and inserting 

17 ‘‘9,940’’. 

18 (b) EFFECTIVE DATE.—The amendments made by 

19 subsection (a) shall take effect on the first day of fiscal 

20 year 2019 and shall apply to the visas made available in 

21 that and subsequent fiscal years. 

22 SEC. 1104. WAIVER OF RIGHTS BY B VISA NONIMMIGRANTS. 

23 Section 101(a)(15)(B) of the Immigration and Na-

24 tionality Act (8 U.S.C. 1101(a)(15)(B) is amended by 

25 a ding before the semicolon at the end the following: ‘‘, 

26 and who has waived any right to review or appeal of an 
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immigration officer’s determination as missibility1 to the ad  

2 of the alien at the port of entry into the United States, 

3 or to contest, other than on the basis of an application 

4 for asylum, any action for removal of the alien’’. 

TITLE II—AGRICU  RAL5 LTU  

6 WORKER REFORM 

7 SEC. 2101. SHORT TITLE. 

8 This title may be cited as— 

9 (1) the ‘‘Agricultural Guestworker Act’’; or 

10 (2) the ‘‘AG Act’’. 

11 SEC. 2102. H–2C TEMPORARY AGRICULTURAL WORK VISA 

12 PROGRAM. 

13 (a) IN GENERAL.—Section 101(a)(15)(H) of the Im-

14 migration and Nationality Act (8 U.S.C. 1101(a)(15)(H)) 

15 is amend  by striking ‘‘; or inserting ‘‘, or (c)ed  (iii)’’ and  

16 having a residence in a foreign country which he has no 

17 intention of abandoning who is coming temporarily to the 

18 United States to perform agricultural labor or services; or 

19 (iii)’’. 

20 (b) DEFINITION.—Section 101(a) of such Act (8 

21 U.S.C. 1101(a)) is amended by ing the fol-a d  at the end  

22 lowing: 

23 ‘‘(53) The term ‘agricultural labor or services’ has 

24 the meaning given such term by the Secretary of Agri-

25 culture in regulations and includes— 
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23  

1  ‘‘(A)  agricultural  labor  as  defined in  section  

2  3121(g)  of the  Internal  Revenue  Code  of 1986;  

3  ‘‘(B)  agriculture  as  defined in  section  3(f)  of  

4  the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  

5  203(f));  

6  ‘‘(C)  the  handling,  planting,  drying,  packing,  

7  packaging,  processing,  freezing,  or  grading  prior  to  

8  delivery  for  storage  of  any  agricultural  or  horti-

9  cultural  commodity  in  its  unmanufactured state;  

10  ‘‘(D)  all  activities  required for  the  preparation,  

11  processing  or  manufacturing  of  a  product  of  agri-

12  culture  (as  such  term  is  defined in  such  section  3(f))  

13  for  further  distribution;  

14  ‘‘(E)  forestry-related activities;  

15  ‘‘(F)  aquaculture  activities;  and  

16  ‘‘(G)  the  primary  processing  of  fish  or  shellfish,  

17  except  that  in  regard to  labor  or  services  consisting  

18  of  meat  or  poultry  processing,  the  term  ‘agricultural  

19  labor  or  services’  only  includes  the  killing  of  animals  

20  and the  breakdown  of their  carcasses.’’.  

21  SEC. 2103. ADMISSION OF TEMPORARY H–2C WORKERS.  

22  (a)  PROCEDURE  FOR  ADMISSION.—Chapter  2 of title  

23  II  of the  Immigration  and Nationality Act  (8  U.S.C.  1181  

24  et  seq.)  is  amended by inserting  after  section  218  the  fol-

25  lowing:  
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1  ‘‘SEC. 218A. ADMISSION OF TEMPORARY H–2C WORKERS.  

2  ‘‘(a)  DEFINITIONS.—In  this  section  and section  

3  218B:  

4  ‘‘(1)  DISPLACE.—The  term  ‘displace’  means  to  

5  lay  off  a  United States  worker  from  the  job  for  

6  which  H–2C  workers  are  sought.  

7  ‘‘(2)  JOB.—The  term  ‘job’  refers  to  all  posi-

8  tions  with  an  employer  that—  

9  ‘‘(A)  involve  essentially  the  same  respon-

10  sibilities;  

11  ‘‘(B)  are  held by  workers  with  substan-

12  tially  equivalent  qualifications  and experience;  

13  and  

14  ‘‘(C)  are  located in  the  same  place  or  

15  places  of employment.  

16  ‘‘(3)  EMPLOYER.—The  term  ‘employer’  includes  

17  a  single  or  joint  employer,  including  an  association  

18  acting  as  a  joint  employer  with  its  members,  who  

19  hires  workers  to  perform  agricultural  labor  or  serv-

20  ices.  

21  ‘‘(4)  FORESTRY-RELATED  ACTIVITIES.—The  

22  term  ‘forestry-related activities’  includes  tree  plant-

23  ing,  timber  harvesting,  logging  operations,  brush  

24  clearing,  vegetation  management,  herbicide  applica-

25  tion,  the  maintenance  of  rights-of-way  (including  for  

26  road  utilities),  regard  s,  trails,  and  less  of  whether  
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25  

1  such  right-of-way  is  on  forest  land,  and the  har-

2  vesting  of pine  straw.  

3  ‘‘(5)  H–2C  WORKER.—The  term  ‘H–2C  worker’  

4  means  a  nonimmigrant  described in  section  

5  101(a)(15)(H)(ii)(c).  

6  ‘‘(6)  LAY  OFF.—  

7  ‘‘(A)  IN  GENERAL.—The  term  ‘lay  off’—  

8  ‘‘(i)  means  to  cause  a  worker’s  loss  of  

9  employment,  other  than  through  a  dis-

10  charge  for  inadequate  performance,  viola-

11  tion  of  workplace  rules,  cause,  voluntary  

12  departure,  voluntary  retirement,  or  the  ex-

13  piration  of  a  grant  or  contract  (other  than  

14  a  temporary  employment  contract  entered  

15  into  in  order  to  evade  a  condition  described  

16  in  paragraph  (4)  of subsection  (b));  and  

17  ‘‘(ii)  does  not  include  any  situation  in  

18  which  the  worker  is  offered,  as  an  alter-

19  native  to  such  loss  of  employment,  a  simi-

20  lar  position  with  the  same  employer  at  

21  equivalent  or  higher  wages  and benefits  

22  than  the  position  from  which  the  employee  

23  was  discharged,  regardless  of  whether  or  

24  not  the  employee  accepts  the  offer.  
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1  ‘‘(B)  CONSTRUCTION.—Nothing  in  this  

2  paragraph  is  intended to  limit  an  employee’s  

3  rights  under  a  collective  bargaining  agreement  

4  or  other  employment  contract.  

5  ‘‘(7)  UNITED  STATES  WORKER.—The  term  

6  ‘United States  worker’  means  any  worker  who  is—  

7  ‘‘(A)  a  citizen  or  national  of  the  United  

8  States;  or  

9  ‘‘(B)  an  alien  who  is  lawfully  admitted for  

10  permanent  residence,  is  admitted as  a  refugee  

11  under  section  207,  or  is  granted asylum  under  

12  section  208.  

13  ‘‘(8)  SPECIAL  PROCEDURES  INDUSTRY.—The  

14  term  ‘special  proced  ustry’  includ  ures  ind  es  sheep-

herding,  goat  herding,  and  uction  of  15  the  range  prod  

16  livestock,  itinerant  commercial  beekeeping  and polli-

17  nation,  itinerant  animal  shearing,  and custom  com-

18  bining  and harvesting.  

19  ‘‘(b)  PETITION.—An  employer  that  seeks  to  employ  

20  aliens  as  H–2C  workers  under  this  section  shall  file  with  

21  the  Secretary  of  Homeland Security  a  petition  attesting  

22  to  the  following:  

23  ‘‘(1)  OFFER  OF  EMPLOYMENT.—The  employer  

24  will  offer  employment  to  the  aliens  on  a  contractual  

25  basis  as  H–2C  workers  under  this  section  for  a  spe-
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1 cific period of time during which the aliens may not 

2 work on an at-will basis (as provided for in section 

3 218B), and such contract shall only be required to 

4 include a description of each place of employment, 

5 period of employment, wages and other benefits to 

6 be provided, and the duties of the positions. 

7 ‘‘(2) TEMPORARY LABOR OR SERVICES.— 

8 ‘‘(A) IN GENERAL.—The employer is seek-

9 ing to employ a specific number of H–2C work-

10 ers on a temporary basis and will provide com-

11 pensation to such workers at a wage rate no 

12 less than that set forth in subsection (k)(2). 

13 ‘‘(B) DEFINITION.—For purposes of this 

14 paragraph, a worker is employed on a tem-

15 porary basis if the employer intends to employ 

16 the worker for no longer than the time period  

17 set forth in subsection (n)(1) (subject to the ex-

18 ceptions in subsection (n)(3)). 

19 ‘‘(3) BENEFITS, WAGES, AND WORKING CONDI-

20 TIONS.—The employer will provide, at a minimum, 

21 the benefits, wages, and working conditions required  

22 by subsection (k) to all workers employed in the job 

23 for which the H–2C workers are sought. 

24 ‘‘(4) NONDISPLACEMENT OF UNITED STATES 

25 WORKERS.—The employer id not displace and will 
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28  

1  not  displace  United States  workers  employed by  the  

2  employer  during  the  period of employment  of the  H–  

3  2C  workers  and during  the  30-day  period imme-

4  diately  preceding  such  period of  employment  in  the  

5  job  for  which  the  employer  seeks  approval  to  employ  

6  H–2C  workers.  

7  ‘‘(5)  RECRUITMENT.—  

8  ‘‘(A)  IN  GENERAL.—The  employer—  

9  ‘‘(i)  conducted adequate  recruitment  

10  before  filing  the  petition;  and  

11  ‘‘(ii)  was  unsuccessful  in  locating  suf-

12  ficient  numbers  of  willing  and qualified  

13  United States  workers  for  the  job  for  

14  which  the  H–2C  workers  are  sought.  

15  ‘‘(B)  OTHER  REQUIREMENTS.—The  re-

16  cruitment  requirement  under  subparagraph  (A)  

17  is  satisfied if  the  employer  places  a  local  job  

18  order  with  the  State  workforce  agency  serving  

19  each  place  of  employment,  except  that  nothing  

20  in  this  subparagraph  shall  require  the  employer  

21  to  file  an  interstate  job  order  under  section  653  

22  of  title  20,  Code  of  Federal  Regulations.  The  

23  State  workforce  agency  shall  post  the  job  order  

24  on  its  official  agency  website  for  a  minimum  of  

25  30  days  and not  later  than  3  days  after  receipt  
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1  using  the  employment  statistics  system  author-

2  ized under  section  15  of  the  Wagner-Peyser  Act  

3  (29  U.S.C.  49l–2).  The  Secretary  of  Labor  

4  shall  include  links  to  the  official  Web  sites  of all  

5  State  workforce  agencies  on  a  single  webpage  of  

6  the  official  Web  site  of  the  Department  of  

7  Labor.  

8  ‘‘(C)  END  OF  RECRUITMENT  REQUIRE-

9 MENT.—The  requirement  to  recruit  United  

10  States  workers  for  a  job  shall  terminate  on  the  

11  first  day  that  work  begins  for  the  H–2C  work-

12  ers.  

13  ‘‘(6)  OFFERS  TO  UNITED  STATES  WORKERS.—  

14  The  employer  has  offered or  will  offer  the  job  for  

15  which  the  H–2C  workers  are  sought  to  any  eligible  

16  United States  workers  who—  

17  ‘‘(A)  apply;  

18  ‘‘(B)  are  qualified for  the  job;  and  

19  ‘‘(C)  will  be  available  at  the  time,  at  each  

20  place,  and for  the  duration,  of need.  

21  This  requirement  shall  not  apply  to  United States  

22  workers  who  apply  for  the  job  on  or  after  the  first  

23  day  that  work  begins  for  the  H–2C  workers.  

24  ‘‘(7)  PROVISION  OF  INSURANCE.—If  the  job  for  

25  which  the  H–2C  workers  are  sought  is  not  covered  
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1  by  State  workers’  compensation  law,  the  employer  

2  will  provide,  at  no  cost  to  the  workers  unless  State  

3  law  provides  otherwise,  insurance  covering  injury  

and d  in  the  course  of,  the  4  isease  arising  out  of,  and  

5  workers’  employment,  which  will  provide  benefits  at  

6  least  equal  to  those  provid  unded  er  the  State  work-

7  ers  compensation  law  for  comparable  employment.  

8  ‘‘(8)  STRIKE  OR  LOCKOUT.—The  job  that  is  the  

9  subject  of  the  petition  is  not  vacant  because  the  

10  former  workers  in  that  job  are  on  strike  or  locked  

out  in  the  course  of a  ispute.  11  labor  d  

12  ‘‘(c)  PUBLIC  EXAMINATION.—Not  later  than  1  work-

ing  day  after  the  date  on  which  a  er  this  sec-13  petition  und  

14  tion  is  filed,  the  employer  shall  make  the  petition  available  

15  for  public  examination,  at  the  employer’s  principal  place  

16  of employment.  

17  ‘‘(d)  LIST.—  

18  ‘‘(1)  IN GENERAL.—The  Secretary  of Homeland  

19  Security  shall  maintain  a  list  of  the  petitions  filed  

20  under  this  subsection,  which  shall—  

21  ‘‘(A)  be  sorted by  employer;  and  

22  ‘‘(B)  include  the  number  of  H–2C  workers  

23  sought,  the  wage  rate,  the  period of  employ-

24  ment,  each  place  of  employment,  and the  date  

25  of need for  each  alien.  
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31  

1  ‘‘(2)  AVAILABILITY.—The  Secretary  of  Home-

2  land Security  shall  make  the  list  available  for  public  

3  examination.  

4  ‘‘(e)  PETITIONING  FOR  ADMISSION.—  

5  ‘‘(1)  CONSIDERATION  OF  PETITIONS.—For  peti-

6  tions  filed and considered under  this  subsection—  

7  ‘‘(A)  the  Secretary  of  Homeland Security  

8  may  not  require  such  petition  to  be  filed more  

9  than  28  days  before  the  first  date  the  employer  

10  requires  the  labor  or  services  of  H–2C  workers;  

11  ‘‘(B)  within  the  appropriate  time  period  

12  under  subparagraph  (C)  or  (D),  the  Secretary  

13  of Homeland Security  shall—  

14  ‘‘(i)  approve  the  petition;  

15  ‘‘(ii)  reject  the  petition;  or  

16  ‘‘(iii)  determine  that  the  petition  is  in-

17  complete  or  obviously  inaccurate  or  that  

18  the  employer  has  not  complied with  the  re-

19  quirements  of  subsection  (b)(5)(A)(i)  

20  (which  the  Secretary  can  ascertain  by  

21  verifying  whether  the  employer  has  placed  

22  a  local  job  order  as  provider  for  in  sub-

23  section  (b)(5)(B));  

24  ‘‘(C)  if  the  Secretary  determines  that  the  

25  petition  is  incomplete  or  obviously  inaccurate,  
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32  

1  or  that  the  employer  has  not  complied with  the  

2  requirements  of  subsection  (b)(5)(A)(i)  (which  

3  the  Secretary  can  ascertain  by  verifying  wheth-

4  er  the  employer  has  placed a  local  job  order  as  

5  provider  for  in  subsection  (b)(5)(B)),  the  Sec-

6  retary  shall—  

7  ‘‘(i)  within  5  business  days  of  receipt  

8  of  the  petition,  notify  the  petitioner  of  the  

9  deficiencies  to  be  corrected by  means  en-

10  suring  same  or  next  day  delivery;  and  

11  ‘‘(ii)  within  5  business  days  of  receipt  

12  of  the  corrected petition,  approve  or  reject  

13  the  petition  and provide  the  petitioner  with  

14  notice  of  such  action  by  means  ensuring  

15  same  or  next  day  delivery;  and  

16  ‘‘(D)  if  the  Secretary  does  not  determine  

17  that  the  petition  is  incomplete  or  obviously  inac-

18  curate,  the  Secretary  shall  not  later  than  10  

19  business  days  after  the  date  on  which  such  peti-

20  tion  was  filed,  either  approve  or  reject  the  peti-

21  tion  and provide  the  petitioner  with  notice  of  

22  such  action  by  means  ensuring  same  or  next  

23  day delivery.  

24  ‘‘(2)  ACCESS.—By  filing  an  H–2C  petition,  the  

25  petitioner  and each  employer  (if  the  petitioner  is  an  
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33  

1  association  that  is  a  joint  employer  of  workers  who  

2  perform  agricultural  labor  or  services)  consent  to  

3  allow  access  to  each  place  of  employment  to  the  De-

4  partment  of  Agriculture  and the  Department  of  

5  Homeland Security  for  the  purpose  of  investigations  

6  and audits  to  determine  compliance  with  the  immi-

7  gration  laws  (as  defined in  section  101(a)(17)).  

8  ‘‘(f)  ROLES  OF  AGRICULTURAL  ASSOCIATIONS.—  

9  ‘‘(1)  TREATMENT  OF  ASSOCIATIONS  ACTING  AS  

10  EMPLOYERS.—If  an  association  is  a  joint  employer  

11  of  workers  who  perform  agricultural  labor  or  serv-

12  ices,  H–2C  workers  may  be  transferred among  its  

13  members  to  perform  the  agricultural  labor  or  serv-

14  ices  on  a  temporary  basis  for  which  the  petition  was  

15  approved.  

16  ‘‘(2)  TREATMENT  OF  VIOLATIONS.—  

17  ‘‘(A)  INDIVIDUAL  MEMBER.—If  an  indi-

18  vidual  member  of  an  association  that  is  a  joint  

19  employer  commits  a  violation  described in  para-

20  graph  (2)  or  (3)  of  subsection  (i)  or  subsection  

21  (j)(1),  the  Secretary  of  Agriculture  shall  invoke  

22  penalties  pursuant  to  subsections  (i)  and (j)  

23  against  only  that  member  of  the  association  un-

24  less  the  Secretary  of  Agriculture  determines  
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34  

1  that  the  association  participated in,  had knowl-

2  edge  of,  or  had reason  to  know  of  the  violation.  

3  ‘‘(B)  ASSOCIATION  OF  AGRICULTURAL  EM-

4 PLOYERS.—If  an  association  that  is  a  joint  em-

5  ployer  commits  a  violation  described in  sub-

6  sections  (i)(2)  and (3)  or  (j)(1),  the  Secretary  

7  of  Agriculture  shall  invoke  penalties  pursuant  

8  to  subsections  (i)  and (j)  against  only  the  asso-

ciation  and not  any  ind  ual  members  of  the  9  ivid  

10  association,  unless  the  Secretary  determines  

11  that  the  member  participated in  the  violation.  

12  ‘‘(g)  EXPEDITED  ADMINISTRATIVE  APPEALS.—The  

13  Secretary  of  Homeland Security  shall  promulgate  regula-

14  tions  to  provide  for  an  exped  proced  for  the  review  ited  ure  

of  a  d  er  this  section  by  the  Sec-15  enial  of  a  petition  und  

16  retary.  At  the  petitioner’s  request,  the  review  shall  include  

17  a  d  ministrative  hearing  at  which  new  evid  e  novo  ad  ence  

may be  introd  .18  uced  

19  ‘‘(h)  FEES.—The  Secretary  of  Homeland Security  

shall  require,  as  a  ition  of approving  the  petition,  the  20  cond  

21  payment  of  a  fee  to  recover  the  reasonable  cost  of  proc-

22  essing the  petition.  

23  ‘‘(i)  ENFORCEMENT.—  

24  ‘‘(1)  INVESTIGATIONS  AND  AUDITS.—The  Sec-

25  retary  of  Agriculture  shall  be  responsible  for  con-
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35  

1  ducting  investigations  and audits,  including  random  

2  audits,  of  employers  to  ensure  compliance  with  the  

3  requirements  of  the  H–2C  program.  All  monetary  

4  fines  levied against  employers  shall  be  paid to  the  

5  Department  of  Agriculture  and used to  enhance  the  

6  Department  of  Agriculture’s  investigative  and audit-

7  ing  abilities  to  ensure  compliance  by  employers  with  

8  their  obligations  under  this  section.  

9  ‘‘(2)  VIOLATIONS.—If  the  Secretary  of  Agri-

10  culture  finds,  after  notice  and opportunity  for  a  

11  hearing,  a  failure  to  fulfill  an  attestation  required by  

12  this  subsection,  or  a  material  misrepresentation  of  a  

13  material  fact  in  a  petition  under  this  subsection,  the  

14  Secretary—  

15  ‘‘(A)  may  impose  such  administrative  rem-

16  edies  (including  civil  money  penalties  in  an  

17  amount  not  to  exceed $1,000  per  violation)  as  

18  the  Secretary  determines  to  be  appropriate;  and  

19  ‘‘(B)  may  disqualify  the  employer  from  the  

20  employment  of  H–2C  workers  for  a  period of  1  

21  year.  

22  ‘‘(3)  WILLFUL  VIOLATIONS.—If  the  Secretary  

23  of  Agriculture  finds,  after  notice  and opportunity  for  

24  a  hearing,  a  willful  failure  to  fulfill  an  attestation  re-

25  quired by  this  subsection,  or  a  willful  misrepresenta-
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1  tion  of  a  material  fact  in  a  petition  under  this  sub-

2  section,  the  Secretary—  

3  ‘‘(A)  may  impose  such  administrative  rem-

4  edies  (including  civil  money  penalties  in  an  

5  amount  not  to  exceed $5,000  per  violation,  or  

6  not  to  exceed $15,000  per  violation  if  in  the  

7  course  of  such  failure  or  misrepresentation  the  

8  employer  displaced one  or  more  United States  

9  workers  employed by  the  employer  during  the  

10  period of  employment  of  H–2C  workers  or  dur-

11  ing  the  30-day  period immediately  preceding  

12  such  period of  employment)  in  the  job  the  H–  

13  2C  workers  are  performing  as  the  Secretary  de-

14  termines  to  be  appropriate;  

15  ‘‘(B)  may  disqualify  the  employer  from  the  

16  employment  of  H–2C  workers  for  a  period of  2  

17  years;  

18  ‘‘(C)  may,  for  a  subsequent  failure  to  fulfill  

19  an  attestation  required by  this  subsection,  or  a  

20  misrepresentation  of  a  material  fact  in  a  peti-

21  tion  under  this  subsection,  disqualify  the  em-

22  ployer  from  the  employment  of  H–2C  workers  

23  for  a  period of 5  years;  and  

24  ‘‘(D)  may,  for  a  subsequent  willful  failure  

25  to  fulfill  an  attestation  required by  this  sub-
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1  section,  or  a  willful  misrepresentation  of  a  ma-

2  terial  fact  in  a  petition  under  this  subsection,  

3  permanently  disqualify  the  employer  from  the  

4  employment  of H–2C  workers.  

5  ‘‘(j)  FAILURE  TO PAY  WAGES  OR  REQUIRED  BENE-

6 FITS.—  

7  ‘‘(1)  IN  GENERAL.—If  the  Secretary  of  Agri-

8  culture  finds,  after  notice  and opportunity  for  a  

9  hearing,  that  the  employer  has  failed to  provide  the  

benefits,  wages,  and working  cond  em-10  itions  that  the  

11  ployer  has  attested that  it  would  e  undprovid  er  this  

12  subsection,  the  Secretary  shall  require  payment  of  

13  back  wages,  or  such  other  required  ue  benefits,  d any  

14  United States  workers  or  H–2C  workers  employed  

15  by the  employer.  

16  ‘‘(2)  AMOUNT.—The  back  wages  or  other  re-

quired benefits  d  in  paragraph  (1)—  17  escribed  

18  ‘‘(A)  shall  be  equal  to  the  difference  be-

19  tween  the  amount  that  should have  been  paid  

20  and the  amount  that  was  paid to  such  workers;  

21  and  

22  ‘‘(B)  shall  be  distributed to  the  workers  to  

23  whom  such  wages  or  benefits  are  due.  

24  ‘‘(k)  MINIMUM  WAGES, BENEFITS, AND  WORKING  

25  CONDITIONS.—  
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1  ‘‘(1)  PREFERENTIAL  TREATMENT  OF  H–2C  

2 WORKERS  PROHIBITED.—  

3  ‘‘(A)  IN  GENERAL.—Each  employer  seek-

4  ing  to  hire  United States  workers  for  the  job  

5  the  H–2C  workers  will  perform  shall  offer  such  

6  United States  workers  not  less  than  the  same  

7  benefits,  wages,  and working  conditions  that  the  

8  employer  will  provide  to  the  H–2C  workers.  No  

9  job  offer  may  impose  on  United States  workers  

10  any  restrictions  or  obligations  which  will  not  be  

11  imposed on  H–2C  workers.  

12  ‘‘(B)  INTERPRETATION.—Every  interpreta-

13  tion  and determination  made  under  this  section  

14  or  under  any  other  law,  regulation,  or  interpre-

15  tative  provision  regarding  the  nature,  scope,  

16  and timing  of  the  provision  of  these  and any  

17  other  benefits,  wages,  and other  terms  and con-

18  ditions  of  employment  shall  be  made  so  that—  

19  ‘‘(i)  the  services  of  workers  to  their  

20  employers  and the  employment  opportuni-

21  ties  afforded to  workers  by  the  employers,  

22  including  those  employment  opportunities  

23  that  require  United States  workers  or  H–  

24  2C  workers  to  travel  or  relocate  in  order  to  

25  accept  or  perform  employment—  
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1  ‘‘(I)  mutually  benefit  such  work-

2  ers,  as  well  as  their  families,  and em-

3  ployers;  and  

4  ‘‘(II)  principally  benefit  neither  

5  employer  nor  employee;  and  

6  ‘‘(ii)  employment  opportunities  within  

7  the  United States  benefit  the  United  

8  States  economy.  

9  ‘‘(2)  REQUIRED  WAGES.—  

10  ‘‘(A)  IN  GENERAL.—Each  employer  peti-

11  tioning  for  H–2C  workers  under  this  subsection  

12  (other  than  in  the  case  of  workers  who  will  per-

13  form  agricultural  labor  or  services  consisting  of  

14  meat  or  poultry  processing)  will  offer  the  H–2C  

15  workers,  during  the  period of  authorized em-

16  ployment  as  H–2C  workers,  wages  that  are  at  

17  least  the  greatest  of—  

18  ‘‘(i)  the  applicable  State  or  local  min-

19  imum  wage;  

20  ‘‘(ii)  115  percent  of  the  Federal  min-

21  imum  wage,  or  150  percent  of  the  Federal  

22  minimum  wage;  or  

23  ‘‘(iii)  the  actual  wage  level  paid by  the  

24  employer  to  all  other  individuals  in  the  job.  

25  ‘‘(B)  SPECIAL  RULES.—  
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1  ‘‘(i)  ALTERNATE  WAGE  PAYMENT  SYS-

2 TEMS.—An  employer  can  utilize  a  piece  

3  rate  or  other  alternative  wage  payment  

4  system  so  long  as  the  employer  guarantees  

5  each  worker  a  wage  rate  that  equals  or  ex-

6  ceeds  the  amount  required under  subpara-

7  graph  (A)  for  the  total  hours  worked in  

8  each  pay  period.  Compensation  from  a  

9  piece  rate  or  other  alternative  wage  pay-

10  ment  system  shall  include  time  spent  dur-

11  ing  rest  breaks,  moving  from  job  to  job,  

12  clean  up,  or  any  other  nonproductive  time,  

13  provided that  such  time  does  not  exceed 20  

14  percent  of  the  total  hours  in  the  work  day.  

15  ‘‘(ii)  MEAT  OR  POULTRY  PROC-

16  ESSING.—Each  employer  petitioning  for  

17  H–2C  workers  under  this  subsection  who  

18  will  perform  agricultural  labor  or  services  

19  consisting  of  meat  or  poultry  processing  

20  will  offer  the  H–2C  workers,  during  the  

21  period of  authorized employment  as  H–2C  

22  workers,  wages  that  are  at  least  the  great-

23  est  of—  

24  ‘‘(I)  the  applicable  State  or  local  

25  minimum  wage;  
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1  ‘‘(II)  115  percent  of  the  Federal  

2  minimum  wage;  

3  ‘‘(III)  the  prevailing  wage  level  

4  for  the  occupational  classification  in  

5  the  area  of employment;  or  

6  ‘‘(IV)  the  actual  wage  level  paid  

7  by  the  employer  to  all  other  individ-

8  uals  in  the  job.  

9  ‘‘(3)  EMPLOYMENT  GUARANTEE.—  

10  ‘‘(A)  IN  GENERAL.—  

11  ‘‘(i)  REQUIREMENT.—Each  employer  

12  petitioning  for  workers  under  this  sub-

13  section  shall  guarantee  to  offer  the  H–2C  

14  workers  and United States  workers  per-

15  forming  the  same  job  employment  for  the  

16  hourly  equivalent  of  not  less  than  50  per-

17  cent  of  the  work  hours  set  forth  in  the  

18  work  contract.  

19  ‘‘(ii)  FAILURE  TO  MEET  GUAR-

20  ANTEE.—If  an  employer  affords  the  

21  United States  workers  or  the  H–2C  work-

22  ers  less  employment  than  that  required  

23  under  this  subparagraph,  the  employer  

24  shall  pay  such  workers  the  amount  which  

25  the  workers  would have  earned if the  work-

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0693




      
 

 
 

   
 

          

        
 

        
 

        
 

      
 

       
 

        
 

         

       

   
 

     

       
 

      
 

        
 

    
 

   
 

      

       

       
 

       
 

     
 

    
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

42  

1  ers  had worked for  the  guaranteed number  

2  of hours.  

3  ‘‘(B)  CALCULATION  OF  HOURS.—Any  

4  hours  which  workers  fail  to  work,  up  to  a  max-

5  imum  of  the  number  of  hours  specified in  the  

6  work  contract  for  a  work  day,  when  the  workers  

7  have  been  offered an  opportunity  to  do  so,  and  

8  all  hours  of  work  actually  performed (including  

9  voluntary  work  in  excess  of  the  number  of  

10  hours  specified in  the  work  contract  in  a  work  

11  day)  may  be  counted by  the  employer  in  calcu-

12  lating  whether  the  period of guaranteed employ-

13  ment  has  been  met.  

14  ‘‘(C)  LIMITATION.—If  the  workers  aban-

15  don  employment  before  the  end of  the  work  

16  contract  period,  or  are  terminated for  cause,  

17  the  workers  are  not  entitled to  the  50  percent  

18  guarantee  described in  subparagraph  (A).  

19  ‘‘(D)  TERMINATION  OF  EMPLOYMENT.—  

20  ‘‘(i)  IN  GENERAL.—If,  before  the  expi-

21  ration  of  the  period of  employment  speci-

22  fied in  the  work  contract,  the  services  of  

23  the  workers  are  no  longer  required due  to  

24  any  form  of  natural  disaster,  including  

25  flood,  hurricane,  freeze,  earthquake,  fire,  
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d  isease,  pest  in-1  rought,  plant  or  animal  d  

2  festation,  regulatory  action,  or  any  other  

3  reason  beyond the  control  of  the  employer  

4  before  the  employment  guarantee  in  sub-

5  paragraph  (A)  is  fulfilled,  the  employer  

6  may terminate  the  workers’  employment.  

7  ‘‘(ii)  REQUIREMENTS.—If  a  worker’s  

employment  is  terminated und clause  (i),  8  er  

9  the  employer  shall—  

10  ‘‘(I)  fulfill  the  employment  guar-

11  antee  in  subparagraph  (A)  for  the  

12  work  d  days  that  have  elapsed uring  

13  the  period beginning  on  the  first  work  

day  and end  ate  on  which  14  ing  on  the  d  

15  such  employment  is  terminated;  

16  ‘‘(II)  make  efforts  to  transfer  the  

17  worker  to  other  comparable  employ-

18  ment  acceptable  to  the  worker;  and  

19  ‘‘(III)  not  later  than  72  hours  

20  after  termination,  notify  the  Secretary  

21  of  Agriculture  of  such  termination  

22  and stating  the  nature  of  the  contract  

23  impossibility.  

24  ‘‘(l)  NONDELEGATION.—The  Department  of  Agri-

25  culture  and the  Department  of  Homeland Security  shall  
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1  not  d  ad  elegate  their  investigatory,  enforcement,  or  minis-

2  trative  functions  relating  to  this  section  or  section  218B  

to  other  agencies  or  d  eral  govern-3  epartments  of  the  Fed  

4  ment.  

5  ‘‘(m)  COMPLIANCE  WITH  BIO-SECURITY  PROTO-

6 COLS.—Except in  the  case  of an  imminent  threat to  health  

or  safety,  any personnel from  Fed  or  Federal  7  a  eral  agency  

8  grantee  seeking  to  determine  the  compliance  of  an  em-

9  ployer  with  the  requirements  of  this  section  or  section  

10  218B  shall,  when  visiting such  employer’s  place  of employ-

11  ment,  make  their  presence  known  to  the  employer  and  

12  sign-in  in  accordance  with  reasonable  bio-security  proto-

13  cols  before  proceeding  to  any  other  area  of  the  place  of  

14  employment.  

15  ‘‘(n)  LIMITATION  ON  H–2C  WORKERS’ STAY  IN  STA-

16  TUS.—  

17  ‘‘(1)  MAXIMUM  PERIOD.—The  maximum  con-

18  tinuous  period of  authorized status  as  an  H–2C  

19  worker  (including  any  extensions)  is  18  months  for  

20  workers  employed in  a  job  that  is  of  a  temporary  or  

21  seasonal  nature.  For  H–2C  workers  employed in  a  

22  job  that  is  not  of  a  temporary  or  seasonal  nature,  

23  the  initial  maximum  continuous  period of  authorized  

24  status  is  36  months  and subsequent  maximum  con-

25  tinuous  periods  of  authorized status  are  18  months.  
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1  ‘‘(2)  REQUIREMENT  TO  REMAIN  OUTSIDE  THE  

2 UNITED  STATES.—In  the  case  of  H–2C  workers  who  

3  were  employed in  a  job  of  a  temporary  or  seasonal  

4  nature  whose  maximum  continuous  period of author-

5  ized status  as  H–2C  workers  (including  any  exten-

6  sions)  have  expired,  the  aliens  may  not  again  be  eli-

7  gible  to  be  H–2C  workers  until  they  remain  outside  

8  the  United States  for  a  continuous  period equal  to  

9  at  least  1⁄12th  of the  duration  of their  previous  period  

10  of  authorized status  an  H–2C  workers.  For  H–2C  

11  workers  who  were  employed in  a  job  not  of  a  tem-

12  porary  or  seasonal  nature  whose  maximum  contin-

13  uous  period of  authorized status  as  H–2C  workers  

14  (including  any  extensions)  have  expired,  the  aliens  

15  may  not  again  be  eligible  to  be  H–2C  workers  until  

16  they  remain  outside  the  United States  for  a  contin-

17  uous  period equal  to  at  least  the  lesser  of  1⁄12th  of  

18  the  duration  of  their  previous  period of  authorized  

19  status  as  H–2C  workers  or  45  days.  

20  ‘‘(3)  EXCEPTIONS.—  

21  ‘‘(A)  The  Secretary  of  Homeland Security  

22  shall  deduct  absences  from  the  United States  

23  that  take  place  during  an  H–2C  worker’s  period  

24  of  authorized status  from  the  period that  the  

25  alien  is  required to  remain  outside  the  United  
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1 States under paragraph (2), if the alien or the 

2 alien’s employer requests such a deduction, and  

3 provides clear and convincing proof that the 

4 alien qualifies for such a deduction. Such proof 

5 shall consist of evidence such as arrival and de-

6 parture records, copies of tax returns, and  

7 records of employment abroad. 

8 ‘‘(B) There is no maximum continuous pe-

9 riod of authorized status as set forth in para-

10 graph (1) or a requirement to remain outside 

11 the United States as set forth in paragraph (2) 

12 for H–2C workers employed as a sheepherder, 

13 goatherder, in the range production of livestock, 

14 or who return to the workers’ permanent resi-

15 dence outside the United States each day. 

16 ‘‘(o) PERIOD OF ADMISSION.— 

17 ‘‘(1) IN GENERAL.—In a dition to the max-

18 imum continuous period of authorized status, work-

19 ers’ authorized period of admission shall include— 

20 ‘‘(A) a period of not more than 7 days 

21 prior to the beginning of authorized employ-

22 ment as H–2C workers for the purpose of travel 

23 to the place of employment; and  

24 ‘‘(B) a period of not more than 14 days 

25 after the conclusion of their authorized employ-
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1  ment  for  the  purpose  of  departure  from  the  

2  United States  or  a  period of  not  more  than  30  

3  days  following  the  employment  for  the  purpose  

4  of  seeking  a  subsequent  offer  of  employment  by  

5  an  employer  pursuant  to  a  petition  under  this  

6  section  (or  pursuant  to  at-will  employment  

7  under  section  218B  during  such  times  as  that  

8  section  is  in  effect)  if  they  have  not  reached  

9  their  maximum  continuous  period of  authorized  

10  employment  under  subsection  (n)  (subject  to  

11  the  exceptions  in  subsection  (n)(3))  unless  they  

12  accept  subsequent  offers  of  employment  as  H–  

13  2C  workers  or  are  otherwise  lawfully  present.  

14  ‘‘(2)  FAILURE  TO  DEPART.—H–2C  workers  

15  who  do  not  depart  the  United States  within  the  peri-

16  ods  referred to  in  paragraph  (1)  will  be  considered  

17  to  have  failed to  maintain  nonimmigrant  status  as  

18  H–2C  workers  and shall  be  subject  to  removal  under  

19  section  237(a)(1)(C)(i).  Such  aliens  shall  be  consid-

20  ered to  be  inadmissible  pursuant  to  section  

21  212(a)(9)(B)(i)  for  having  been  unlawfully  present,  

22  with  the  aliens  considered to  have  been  unlawfully  

23  present  for  181  days  as  of  the  15th  day  following  

24  their  period of  employment  for  the  purpose  of  depar-

25  ture  or  as  of  the  31st  day  following  their  period of  
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1  employment  for  the  purpose  of  seeking  subsequent  

2  offers  of employment.  

3  ‘‘(p)  ABANDONMENT  OF  EMPLOYMENT.—  

4  ‘‘(1)  REPORT  BY  EMPLOYER.—Not  later  than  

5  72  hours  after  an  employer  learns  of  the  abandon-

6  ment  of  employment  by  H–2C  workers  before  the  

7  conclusion  of  their  work  contracts,  the  employer  

8  shall  notify  the  Secretary  of  Agriculture  and the  

9  Secretary  of  Homeland Security  of  such  abandon-

10  ment.  

11  ‘‘(2)  REPLACEMENT  OF  ALIENS.—An  employer  

12  may  designate  eligible  aliens  to  replace  H–2C  work-

13  ers  who  abandon  employment  notwithstanding  the  

14  numerical  limitation  found in  section  214(g)(1)(C).  

15  ‘‘(q)  CHANGE  TO  H–2C  STATUS.—  

16  ‘‘(1)  WAIVER.—In  the  case  of  an  alien  de-

17  scribed in  paragraph  (4),  the  Secretary  of Homeland  

18  Security  shall  waive  the  ground of  inadmissibility  

19  under  paragraphs  (6)(C)  and (9)(B)  of  section  

20  212(a)  with  respect  to  conduct  that  occurred prior  

21  to  the  alien  first  receiving  status  as  an  H–2C  work-

22  er,  solely  in  order  to  provide  the  alien  with  such  sta-

23  tus.  

24  ‘‘(2)  ALIEN  DESCRIBED.—An  alien  described in  

25  this  paragraph  is  an  alien  who—  
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1  ‘‘(A)  was  unlawfully  present  in  the  United  

2  States  on  October  23,  2017;  

3  ‘‘(B)  performed agricultural  labor  or  serv-

4  ices  in  the  United States  for  at  least  5.75  hours  

5  during  each  of  at  least  180  days  during  the  2-

6  year  period ending  on  October  23,  2017;  and  

7  ‘‘(C)  has  departed the  United States  with-

8  in  180  days  of  the  issuance  of  final  rules  car-

9  rying  out  the  Ag  Act,  and remains  outside  the  

10  United States.  

11  ‘‘(r)  TRUST  FUND  TO ASSURE  WORKER  RETURN.—  

12  ‘‘(1)  ESTABLISHMENT.—There  is  established in  

13  the  Treasury  of  the  United States  a  trust  fund (in  

14  this  section  referred to  as  the  ‘Trust  Fund’)  for  the  

15  purpose  of  providing  a  monetary  incentive  for  H–2C  

16  workers  to  return  to  their  country  of  origin  upon  ex-

17  piration  of their  visas.  

18  ‘‘(2)  WITHHOLDING  OF  WAGES; PAYMENT  INTO  

19  THE  TRUST  FUND.—  

20  ‘‘(A)  IN  GENERAL.—Notwithstanding  the  

21  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  

22  201  et  seq.)  and State  and local  wage  laws,  all  

23  employers  of  H–2C  workers  shall  withhold from  

24  the  wages  of all  H–2C  workers  other  than  those  

25  employed as  sheepherders,  goatherders,  in  the  
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1  range  production  of  livestock,  or  who  return  to  

2  the  their  permanent  residence  outside  the  

3  United States  each  day,  an  amount  equivalent  

4  to  10  percent  of  the  gross  wages  of each  worker  

5  in  each  pay  period and,  on  behalf  of  each  work-

6  er,  transfer  such  withheld amount  to  the  Trust  

7  Fund.  

8  ‘‘(B)  JOBS  THAT  ARE  NOT  OF  A  TEM-

9 PORARY  OR  SEASONAL  NATURE.—Employers  of  

10  H–2C  workers  employed in  jobs  that  are  not  of  

11  a  temporary  or  seasonal  nature,  other  than  

12  those  employed as  a  sheepherder,  goatherder,  or  

13  in  the  range  production  of  livestock,  shall  also  

14  pay  into  the  Trust  Fund an  amount  equivalent  

15  to  the  Federal  tax  on  the  wages  paid to  H–2C  

16  workers  that  the  employer  would be  obligated to  

17  pay  under  chapters  21  and 23  of  the  Internal  

18  Revenue  Code  of  1986  had the  H–2C  workers  

19  been  subject  to  such  chapters.  

20  ‘‘(3)  DISTRIBUTION  OF  FUNDS.—Amounts  paid  

21  into  the  Trust  Fund on  behalf  of  an  H–2C  worker,  

22  and held pursuant  to  paragraph  (2)(A)  and interest  

23  earned thereon,  shall  be  transferred from  the  Trust  

24  Fund to  the  Secretary  of  Homeland Security,  who  

25  shall  distribute  them  to  the  worker  if  the  worker—  
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1  ‘‘(A)  applies  to  the  Secretary  of  Homeland  

2  Security  (or  the  designee  of  the  Secretary)  for  

3  payment  within  120  days  of  the  expiration  of  

4  the  alien’s  last  authorized stay  in  the  United  

5  States  as  an  H–2C  worker,  for  which  they  seek  

6  amounts  from  the  Trust  Fund;  

7  ‘‘(B)  establishes  to  the  satisfaction  of  the  

8  Secretary  of  Homeland Security  that  they  have  

9  complied with  the  terms  and conditions  of  the  

10  H–2C  program;  

11  ‘‘(C)  once  approved by  the  Secretary  of  

12  Homeland Security  for  payment,  physically  ap-

13  pears  at  a  United States  embassy  or  consulate  

14  in  the  worker’s  home  country;  and  

15  ‘‘(D)  establishes  their  identity  to  the  satis-

16  faction  of  the  Secretary  of  Homeland Security.  

17  ‘‘(4)  ADMINISTRATIVE  EXPENSES.—The  

18  amounts  paid into  the  Trust  Fund and held pursu-

19  ant  to  paragraph  (2)(B),  and interest  earned there-

20  on,  shall  be  distributed annually  to  the  Secretary  of  

21  Agriculture  and the  Secretary  of  Homeland Security  

22  in  amounts  proportionate  to  the  expenses  incurred  

23  by  such  officials  in  the  administration  and enforce-

24  ment  of the  terms  of the  H–2C  program.  
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1  ‘‘(5)  LAW  ENFORCEMENT.—Notwithstanding  

2  any  other  provision  of  law,  amounts  paid into  the  

3  Trust  Fund under  paragraph  (2),  and interest  

4  earned thereon,  that  are  not  needed to  carry  out  

5  paragraphs  (3)  and (4)  shall,  to  the  extent  provided  

6  in  advance  in  appropriations  Acts,  be  made  available  

7  until  expended without  fiscal  year  limitation  to  the  

8  Secretary  of  Homeland Security  to  apprehend,  de-

9  tain,  and remove  aliens  inadmissible  to  or  deportable  

10  from  the  United States.  

11  ‘‘(6)  INVESTMENT  OF  TRUST  FUND.—  

12  ‘‘(A)  IN  GENERAL.—It  shall  be  the  duty  of  

13  the  Secretary  of  the  Treasury  to  invest  such  

14  portion  of  the  Trust  Fund as  is  not,  in  the  Sec-

15  retary’s  judgment,  required to  meet  current  

16  withdrawals.  Such  investments  may  be  made  

17  only  in  interest-bearing  obligations  of  the  

18  United States  or  in  obligations  guaranteed as  to  

19  both  principal  and interest  by  the  United  

20  States.  

21  ‘‘(B)  CREDITS  TO  TRUST  FUND.—The  in-

22  terest  on,  and the  proceeds  from  the  sale  or  re-

23  demption  of,  any  obligations  held in  the  Trust  

24  Fund shall  be  credited to  and form  a  part  of  

25  the  Trust  Fund.  
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1  ‘‘(C)  REPORT  TO  CONGRESS.—It  shall  be  

2  the  duty  of  the  Secretary  of  the  Treasury  to  

3  hold the  Trust  Fund,  and (after  consultation  

4  with  the  Secretary  of Homeland Security)  to  re-

5  port  to  the  Congress  each  year  on  the  financial  

6  condition  and the  results  of  the  operations  of  

7  the  Trust  Fund during  the  preceding  fiscal  year  

8  and on  its  expected condition  and operations  

9  during  the  next  fiscal  year.  Such  report  shall  be  

10  printed as  both  a  House  and a  Senate  docu-

11  ment  of  the  session  of  the  Congress  in  which  

12  the  report  is  made.  

13  ‘‘(s)  PROCEDURES  FOR  SPECIAL  PROCEDURES  IN-

14  DUSTRIES.—  

15  ‘‘(1)  WORK  LOCATIONS.—The  Secretary  of  

16  Homeland Security  shall  permit  an  employer  in  a  

17  Special  Proced  Ind  oes  not  operate  at  ures  ustry that  d  

18  a  single  fixed place  of  employment  to  provide,  as  

19  part  of  its  petition,  a  list  of  places  of  employment,  

20  which—  

21  ‘‘(A)  may includ an  e  itinerary;  and  

22  ‘‘(B)  may  be  subsequently  amended at  any  

23  time  by  the  employer,  after  notice  to  the  Sec-

24  retary.  
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1  ‘‘(2)  WAGES.—Notwithstanding  subsection  

2  (k)(2),  the  Secretary  of  Agriculture  may  establish  

3  monthly,  weekly,  or  biweekly  wage  rates  for  occupa-

4  tions  in  a  Special  Procedures  Industry  for  a  State  

5  or  other  geographic  area.  For  an  employer  in  a  Spe-

6  cial  Procedures  Industry  that  typically  pays  a  

7  monthly  wage,  the  Secretary  shall  require  that  H–  

8  2C  workers  be  paid not  less  frequently  than  monthly  

9  and at  a  rate  no  less  than  the  legally  required  

10  monthly  cash  wage  in  an  amount  as  re-determined  

11  annually  by  the  Secretary.  

12  ‘‘(3)  ALLERGY  LIMITATION.—An  employer  en-

13  gaged in  the  commercial  beekeeping  or  pollination  

14  services  industry  may  require  that  job  applicants  be  

15  free  from  bee-related allergies,  including  allergies  to  

16  pollen  and bee  venom.’’.  

17  (b)  AT-WILL  EMPLOYMENT.—Chapter  2  of title  II  of  

18  the  Immigration  and Nationality  Act  (8  U.S.C.  1181  et  

19  seq.)  is  amended by  inserting  after  section  218A  (as  in-

20  serted by subsection (a)  of this  section)  the  following:  

21  ‘‘SEC.  218B.  AT-WILL  EMPLOYMENT  OF  TEMPORARY  H–2C  

22  WORKERS.  

23  ‘‘(a)  IN GENERAL.—An  employer  that  is  designated  

24  as  a  ‘registered agricultural  employer’  pursuant  to  sub-

25  section  (c)  may employ aliens  as  H–2C  workers.  However,  
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1  an  H–2C  worker  may  only  perform  labor  or  services  pur-

2  suant  to  this  section  if  the  worker  is  already  lawfully  

3  present  in  the  United States  as  an  H–2C  worker,  having  

4  been  ad  or  ed  mitted  otherwise  provid nonimmigrant  status  

5  pursuant  to  section  218A,  and has  completed the  period  

6  of employment  specified in  the  job  offer the  worker accept-

7  ed pursuant  to  section  218A  or  the  employer  has  termi-

8  nated the  worker’s  employment  pursuant  to  section  

9  218A(k)(3)(D)(i).  An H–2C  worker who  aband  the  ons  em-

10  ployment  which  was  mission  or  status  the  basis  for  ad  pur-

11  suant  to  section  218A  may  not  perform  labor  or  services  

12  pursuant  to  this  section  until  the  worker  has  returned to  

13  their  home  country,  been  readmitted as  an  H–2C  worker  

14  pursuant  to  section  218A  and has  completed the  period  

15  of employment  specified in  the  job  offer the  worker accept-

16  ed pursuant  to  section  218A  or  the  employer  has  termi-

17  nated the  worker’s  employment  pursuant  to  section  

18  218A(k)(3)(D)(i).  

19  ‘‘(b)  PERIOD  OF  STAY.—H–2C  workers  performing  

20  at-will  labor  or  services  for  a  registered agricultural  em-

21  ployer  are  subject  to  the  period of  admission,  limitation  

22  of  stay  in  status,  and requirement  to  remain  outside  the  

23  United States  contained in  subsections  (o)  and (n)  of sec-

24  tion  218A,  except  that  subsection  (n)(3)(A)  does  not  

25  apply.  
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1  ‘‘(c)  REGISTERED  AGRICULTURAL  EMPLOYERS.—  

2  The  Secretary  of  Agriculture  shall  establish  a  process  to  

3  accept  and adjudicate  applications  by employers  to  be  des-

4  ignated as  registered agricultural  employers.  The  Sec-

5  retary  shall  require,  as  a  condition  of approving  the  appli-

6  cation,  the  payment  of a  fee  to  recover  the  reasonable  cost  

7  of  processing  the  application.  The  Secretary  shall  des-

8  ignate  an  employer  as  a  registered agricultural  employer  

9  if the  Secretary determines  that  the  employer—  

10  ‘‘(1)  employs  (or  plans  to  employ)  individuals  

11  who  perform  agricultural  labor  or  services;  

12  ‘‘(2)  has  not  been  subject  to  debarment  from  

13  receiving  temporary  agricultural  labor  certifications  

14  pursuant  to  section  101(a)(15)(H)(ii)(a)  within  the  

15  last  three  years;  

16  ‘‘(3)  has  not  been  subject  to  disqualification  

17  from  the  employment  of  H–2C  workers  within  the  

18  last  five  years;  

19  ‘‘(4)  agrees  to,  if employing  H–2C  workers  pur-

20  suant  to  this  section,  fulfill  the  attestations  con-

21  tained in  section  218A(b)  as  if  it  had submitted a  

22  petition  making  those  attestations  (excluding  sub-

23  section  (k)(3)  of such  section)  and not  to  employ  H–  

24  2C  workers  who  have  reached their  maximum  con-

tinuous  period of  authorized  er  section  25  status  und  
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1 218A(n) (subject to the exceptions contained in sec-

2 tion 218A(n)(3)) or if the workers have complied  

3 with the terms of section 218A(n)(2); and  

4 ‘‘(5) agrees to notify the Secretary of Agri-

5 culture and the Secretary of Homeland Security 

6 each time it employs H–2C workers pursuant to this 

7 section within 72 hours of the commencement of em-

8 ployment and within 72 hours of the cessation of 

9 employment. 

‘‘(d  es-10 ) LENGTH OF DESIGNATION.—An employer’s d  

11 ignation as a registered agricultural employer shall be 

12 valid for 3 years, and  such dthe Secretary may extend  es-

13 ignation for a ditional 3-year terms upon the reapplication 

of the employer. The Secretary shall revoke a esignation14 d  

15 before the expiration of its 3-year term if the employer 

16 is subject to disqualification from the employment of H– 

17 2C workers subsequent to esignated  a registeredbeing d  as 

18 agricultural employer. 

19 ‘‘(e) ENFORCEMENT.—The Secretary of Agriculture 

20 shall be responsible for conducting investigations and au-

21 dits, including rand  aud  to ensure com-om its, of employers 

22 pliance with the requirements of this section. All monetary 

23 fines levied against employers shall be paid to the Depart-

24 ment of Agriculture and used to enhance the Department 

of Agriculture’s investigatory and aud  ensure25 it abilities to 
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1 compliance by employers with their obligations under this 

2 section and section 218A. The Secretary of Agriculture’s 

3 enforcement powers and an employer’s liability described  

4 in subsections (i) through (j) of section 218A are applica-

5 ble to employers employing H–2C workers pursuant to 

6 this section.’’. 

7 (c) PROHIBITION ON FAMILY MEMBERS.—Section 

8 101(a)(15)(H) of the Immigration and Nationality Act (8 

9 U.S.C. 1101(a)(15)(H)) is amended by striking ‘‘him;’’ at 

10 the end and inserting ‘‘him, except that no spouse or child  

may be admitted und clause (ii)(c);’’.11 er 

12 (d) NUMERICAL CAP.—Section 214(g)(1) of the Im-

13 migration and Nationality Act (8 U.S.C. 1184(g)(1)) is 

amend —14 ed  

15 (1) in subparagraph (A), by striking ‘‘or’’ at 

16 the end; 

17 (2) in subparagraph (B), by striking the period  

18 at the end and inserting ‘‘; or’’; and  

19 (3) by a ding at the end the following: 

20 ‘‘(C) under section 101(a)(15)(H)(ii)(c)— 

21 ‘‘(i) except as otherwise provided under 

22 this subparagraph, may not exceed 40,000 for 

23 aliens issued visas or otherwise provided non-

24 immigrant status under such section for the 

25 purpose of performing agricultural labor or 
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1  services  consisting  or  meat  or  poultry  proc-

2  essing;  

3  ‘‘(ii)  except  as  otherwise  provided under  

4  this  subparagraph,  may  not  exceed 410,000  for  

5  aliens  issued visas  or  otherwise  provided non-

6  immigrant  status  under  such  section  for  the  

7  purpose  of  performing  agricultural  labor  or  

8  services  other  than  agricultural  labor  or  services  

9  consisting  of meat  or  poultry processing;  

10  ‘‘(iii)  if  the  base  allocation  under  clause  (i)  

11  or  (ii)  is  exhausted during  any  fiscal  year,  the  

12  base  allocation  under  such  clause  for  that  and  

13  subsequent  fiscal  years  shall  be  increased by  the  

14  lesser  of  10  percent  or  a  percentage  rep-

15  resenting  the  number  of  petitioned-for  aliens  

16  (as  a  percentage  of  the  base  allocation)  who  

17  would be  eligible  to  be  issued visas  or  otherwise  

18  provided nonimmigrant  status  described in  that  

19  clause  during  that  fiscal  year  but  for  the  base  

20  allocation  being  exhausted,  and if  the  increased  

21  base  allocation  is  itself  exhausted during  a  sub-

22  sequent  fiscal  year,  the  base  allocation  for  that  

23  and subsequent  fiscal  years  shall  be  further  in-

24  creased by  the  lesser  of 10  percent  or  a  percent-

25  age  representing  the  number  of  petitioned-for  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0711




         

       
 

      

       
 

       
 

    
 

       
 

        
 

        

       
 

        

        

       
 

        
 

       
 

      
 

       
 

        
 

     
 

        

      
 

         

       
 

    
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

60  

1  aliens  (as  a  percentage  of  the  increased base  al-

2  location)  who  would be  eligible  to  be  issued  

3  visas  or  otherwise  provided nonimmigrant  sta-

4  tus  described in  that  clause  during  that  fiscal  

5  year  but  for  the  increased base  allocation  being  

6  exhausted (subject  to  clause  (iv));  

7  ‘‘(iv)  if  the  base  allocation  under  clause  (i)  

8  or  (ii)  is  not  exhausted during  any  fiscal  year,  

9  the  base  allocation  under  such  clause  for  subse-

10  quent  fiscal  years  shall  be  decreased by  the  

11  greater  of  5  percent  or  a  percentage  rep-

12  resenting  the  unutilized portion  of the  base  allo-

13  cation  (as  a  percentage  of  the  base  allocation)  

14  during  that  fiscal  year,  and if  in  a  subsequent  

15  fiscal  year  the  decreased base  allocation  is  itself  

16  not  exhausted,  the  base  allocation  for  fiscal  

17  years  subsequent  to  that  fiscal  year  shall  be  

18  further  decreased by  the  greater  of  5  percent  or  

19  a  percentage  representing  the  unutilized portion  

20  of  the  decreased base  allocation  (as  a  percent-

21  age  of  the  decreased base  allocation)  during  

22  that  fiscal  year  (subject  to  clause  (iii)  and ex-

23  cept  that  the  base  allocations  under  clauses  (ii)  

24  shall  not  fall  below  410,000);  
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1  ‘‘(v)  the  numerical  limitations  under  this  

2  subparagraph  shall  not  apply to  any  alien—  

3  ‘‘(I)  who—  

4  ‘‘(aa)  was  physically  present  in  

5  the  United States  on  October  23,  

6  2017;  and  

7  ‘‘(bb)  performed  agricultural  

8  labor  or  services  in  the  United States  

9  for  at  least  5.75  hours  during  each  of  

at  least  180  d  uring  the  2-year  10  ays  d  

11  period end  on  ing  October  23,  2017;  or  

12  ‘‘(II)  who  has  previously been  issued a  

13  visa  or  otherwise  provided nonimmigrant  

14  status  pursuant  to  subclause  (a)  or  (b)  of  

15  section  101(a)(15)(H)(ii),  but  only  to  the  

16  extent  that  the  alien  is  being  petitioned for  

17  by  an  employer  pursuant  to  section  

18  218A(b)  who  previously  employed the  alien  

19  pursuant  to  subclause  (a)  or  (b)  of  section  

20  101(a)(15)(H)(ii)  beginning  no  later  than  

21  October  23,  2017.’’.  

22  (e)  INTENT.—Section  214(b)  of the  Immigration  and  

23  Nationality Act  (8  U.S.C.  1184(b))  is  amended by striking  

24  ‘‘section  101(a)(15)(H)(i)  except  subclause  (b1)  of  such  
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1  section’’  and inserting  ‘‘clause  (i),  except  subclause  (b1),  

2  or (ii)(c)  of section 101(a)(15)(H)’’.  

3  (f)  CLERICAL  AMENDMENT.—The  table  of  contents  

4  for  the  Immigration  and Nationality  Act  (8  U.S.C.  1101  

5  et  seq.)  is  amended by  inserting  after  the  item  relating  

6  to  section 218  the  following:  

‘‘Sec.  218B.  At-will  employment  of temporary H–2C  workers.’’.  

7 SEC. 2104. MEDIATION.  

8  Nonimmigrants  having  und  section  status  er  

9  101(a)(15)(H)(ii)(c)  of  the  Immigration  and Nationality  

10  Act  (8  U.S.C.  1101(a)(15)(H)(ii)(c))  may  not  bring  civil  

11  actions  for  damages  against  their  employers,  nor  may  any  

12  other  attorneys  or  ind  uals  bring  civil  actions  for  divid  am-

13  ages  on  behalf  of  such  nonimmigrants  against  the  non-

14  immigrants’  employers,  unless  at  least  90  days  prior  to  

15  bringing an  action  a  e to  the  Fed  request  has  been  mad  eral  

16  Mediation  and Conciliation  Service  to  assist  the  parties  

17  in  reaching  a  satisfactory  resolution  of all  issues  involving  

18  all  parties  to  the  d  med  ispute  and  iation  has  been  at-

19  tempted.  

SEC.  2105.  MIGRANT  AND  SEASONAL  AGRICU  RAL  20  LTU  

21  WORKER PROTECTION.  

22  Section 3(8)(B)(ii)  of the  Migrant  and Seasonal Agri-

23  cultural  Worker  Protection  Act  (29  U.S.C.  

24  1802(8)(B)(ii))  is  amend  by  striking  ‘‘und  ed  er  sections  

25  101(a)(15)(H)(ii)(a)  and 214(c)  of  the  Immigration  and  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0714




       
 

        
 

   
 

   
 

       

          

       
 

       
 

         
 

       
 

     
 

       
 

         

          
 

     
 

     
 

      
 

       
 

           

      

       
 

      
 

           


 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

63  

Nationality Act.’’  and inserting  ‘‘und subclauses  (a)  and  1  er  

2  (c)  of section  101(a)(15)(H)(ii),  and section  214(c),  of the  

3  Immigration and Nationality Act.’’.  

4  SEC. 2106. BINDING ARBITRATION.  

5  (a)  APPLICABILITY.—H–2C  workers  may,  as  a  condi-

6  tion  of  employment  with  an  employer,  be  subject  to  man-

7  datory binding  arbitration  and mediation  of any grievance  

8  relating to  the  employment  relationship.  An  employer shall  

9  provide  any  such  workers  with  notice  of  such  condition  of  

10  employment at the  time  it  makes  job  offers.  

11  (b)  ALLOCATION  OF  COSTS.—Any  cost  associated  

12  with  such  arbitration  and mediation  process  shall  be  

13  equally divided between  the  employer  and the  H–2C  work-

14  ers,  except  that  each party shall  be  responsible  for the  cost  

15  of its  own counsel,  if any.  

16  (c)  DEFINITIONS.—As  used in this  section:  

17  (1)  The  term  ‘‘condition  of  employment’’  means  

18  a  term,  condition,  obligation,  or  requirement  that  is  

19  part  of  the  job  offer,  such  as  the  term  of  employ-

20  ment,  job  responsibilities,  employee  conduct  stand-

21  ards,  and the  grievance  resolution  process,  and to  

22  which  applicants  or  prospective  H–2C  workers  must  

23  consent  or  accept  in  order  to  be  hired for  the  posi-

24  tion.  
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1 (2) The term ‘‘H–2C worker’’ means a non-

2 immigrant described in section 218A(a)(5) of the 

3 Immigration and Nationality Act, as a ded by this 

4 title. 

5 SEC. 2107. ELIGIBILITY FOR HEALTH CARE BSIDIESSU  AND 

6 REFU  TAX REQUNDABLE CREDITS; IRED 

HEALTH INSU  COVERAGE.7 RANCE 

8 (a) HEALTH CARE SUBSIDIES.—H–2C workers (as 

9 d  in section 218A(a)(5) of the Immigration andefined  Na-

10 tionality Act, as eda d by this title)— 

11 (1) are not entitled to the premium assistance 

12 tax cred  und section 36B of the Inter-it authorized  er 

13 nal Revenue Code of 1986 and shall be subject to 

the rules applicable to ind  uals who are not law-14 ivid  

15 fully present set forth in subsection (e) of such sec-

16 tion; and  

17 (2) shall be subject to the rules applicable to in-

d  uals who are not lawfully present set forth in18 ivid  

19 section 1402(e) of the Patient Protection and Af-

20 fordable Care Act (42 U.S.C. 18071(e)). 

21 (b) REFUNDABLE TAX CREDITS.—H–2C workers (as 

22 d  in section 218A(a)(5) of the Immigration andefined  Na-

23 tionality Act, as a ded by this title), shall not be allowed  

24 any credit under sections 24 and 32 of the Internal Rev-

enue Cod of 1986. In the of a joint return, no credit25 e case 
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shall  be  allowed und either  such  section  if both  spouses  1  er  

2  are  such workers  or aliens.  

3  (c)  REQUIREMENT  REGARDING  HEALTH  INSURANCE  

4 COVERAGE.—Notwithstand  ard  ing  the  Fair  Labor  Stand  s  

5  Act  of  1938  (29  U.S.C.  201  et  seq.)  and State  and local  

6  wage  laws,  not  later  than  21  days  after  being  issued a  

7  visa  or  ed  status  er  otherwise  provid nonimmigrant  und sec-

8  tion  101(a)(15)(H)(ii)(c)  of  the  Immigration  and Nation-

9  ality  Act  (8  U.S.C.  1101(a)(15)(H)(ii)(c)),  an  alien  must  

10  obtain  health  insurance  coverage  accepted in  their  State  

or  States  of  employment  and resid  of  11  ence  for  the  period  

12  employment  specified in  section  218A(b)(1)  of  the  Immi-

gration  and Nationality Act.  H–2C  workers  und sections  13  er  

14  218A  or  218B  of  the  Immigration  and Nationality  Act  

15  who  d  maintain  the  required  o  not  obtain  and  insurance  

16  coverage  will be  considered to  have  failed to  maintain  non-

17  immigrant  status  under  section  101(a)(15)(H)(ii)(c)  of  

18  the  Immigration  and Nationality  Act  and shall  be  subject  

19  to  removal  under  section  237(a)(1)(C)(i)  of  the  Immigra-

20  tion and Nationality Act (8  U.S.C.  1227(a)(1)(C)(i)).  

SEC.  2108.  STU  L-21  DY  OF  ESTABLISHMENT  OF  AN  AGRICU  

22  TU  WORKER EMPLOYMENT  RAL  POOL.  

23  (a)  STUDY.—The  Secretary  of Agriculture  shall  con-

24  d yuct  a  stud on  the  feasibility  of  establishing  an  agricul-

25  tural  worker  employment  pool  and an  electronic  Internet-
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1  based portal  to  assist  H–2C  workers  (as  such  term  is  de-

2  fined in  section  218A  of the  Immigration  and Nationality  

3  Act),  prospective  H–2C  workers,  and employers  to  identify  

4  job  opportunities  in  the  H–2C  program  and willing,  able  

5  and available workers  for the  program,  respectively.  

(b)  CONTENTS.—The  stud  er  sub-6  y  required und  

7  section (a)  shall include an analysis  of—  

8  (1)  the  cost  of  creating  such  a  pool  and portal;  

9  (2)  potential  funding  sources  or  mechanisms  to  

10  support  the  creation  and maintenance  of  the  pool  

11  and portal;  

12  (3)  with  respect  to  H–2C  workers  and prospec-

13  tive  H–2C  workers  in  the  pool,  the  data  that  would  

14  be  relevant  for  employers;  

15  (4)  the  merits  of  assisting  H–2C  workers  and  

16  employers  in  identifying  job  opportunities  and will-

17  ing,  able,  and available  workers,  respectively;  and  

18  (5)  other  beneficial  uses  for  such  a  pool  and  

19  portal.  

20  (c)  REPORT.—Not  later  than  1  year  after  the  date  

21  of the  enactment  of this  Act,  the  Secretary  of Agriculture  

22  shall  submit  to  the  Committees  on  the  Judiciary  of  the  

23  House  of  Representatives  and the  Senate  a  report  con-

taining  the  results  of the  study  required und subsection  24  er  

25  (a).  
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1  SEC. 2109. PREVAILING WAGE.  

2  Section  212(p)  of  the  Immigration  and Nationality  

3  Act  (8  U.S.C.  1182(p))  is  amended—  

4  (1)  in  paragraph  (1),  by  inserting  after  ‘‘sub-

5  sections  (a)(5)(A),  (n)(1)(A)(i)(II),  and  

6  (t)(1)(A)(i)(II)’’  the  following:  ‘‘of  this  section  and  

7  section  218A(k)(2)(B)(ii)’’;  and  

8  (2)  in  paragraph  (3),  by  inserting  after  ‘‘sub-

9  sections  (a)(5)(A),  (n)(1)(A)(i)(II),  and  

10  (t)(1)(A)(i)(II)’’  the  following:  ‘‘of  this  section  and  

11  section  218A(k)(2)(B)(ii)’’.  

12  SEC. 2110. EFFECTIVE DATES; SUNSET; REGULATIONS.  

13  (a)  EFFECTIVE  DATES;  REGULATIONS.—  

14  (1)  IN  GENERAL.—Sections  2102  and 2104  

15  through  2106  of  this  title,  subsections  (a)  and (c)  

16  through  (f)  of  section  2103  of  this  title,  and the  

17  amendments  made  by  the  sections,  shall  take  effect  

18  on  the  date  on  which  the  Secretary  issues  the  rules  

19  under  paragraph  (3),  and the  Secretary  of  Home-

20  land Security  shall  accept  petitions  pursuant  to  sec-

21  tion  218A  of  the  Immigration  and Nationality  Act,  

22  as  inserted by  this  Act,  beginning  no  later  than  that  

23  date.  Sections  2107  and 2109  of  this  title  shall  take  

effect  on  ate  of the  enactment  of this  Act.  24  the  d  
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1  (2)  AT-WILL  EMPLOYMENT.—Section  2103(b)  

2  of  this  title  and the  amendments  made  by  that  sub-

3  section  shall  take  effect  when—  

4  (A)  it  becomes  unlawful  for  all  persons  or  

5  other  entities  to  hire,  or  to  recruit  or  refer  for  

6  a  fee,  for  employment  in  the  United States  an  

7  individual  (as  provided in  section  274A(a)(1)  of  

8  the  Immigration  and Nationality  Act  (8  U.S.C.  

9  1324a(a)(1))  without  participating  in  the  E–  

10  Verify  Program  described in  section  403(a)  of  

11  the  Illegal  Immigration  Reform  and Immigrant  

12  Responsibility  Act  of  1996  (8  U.S.C.  1324a  

13  note)  or  an  employment  eligibility  verification  

14  system  patterned on  such  program’s  verification  

15  system;  and  

16  (B)  the  E–Verify  Program  responds  to  in-

17  quiries  made  by  such  persons  or  entities  de-

18  scribed in  subparagraph  (A)  by  providing  con-

19  firmation,  tentative  nonconfirmation,  and final  

20  nonconfirmation  of  an  individual’s  identity  and  

21  employment  eligibility  in  such  a  way  that  indi-

22  cates  whether  the  individual  is  eligible  to  be  em-

23  ployed in  all  occupations  or  only  to  perform  ag-

24  ricultural  labor  or  services  under  sections  218A  

25  and 219B  of  the  Immigration  and Nationality  
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1 Act, as a ded by section 2103 of this title, and  

2 if the latter, whether the nonimmigrant would  

3 be in compliance with their maximum contin-

4 uous period of authorized status and require-

5 ment to remain outside the United States under 

6 section 218A(n) of such Act, as a ded by sec-

7 tion 2103(a) of this title, and on what date the 

8 alien would cease to be in compliance with their 

9 maximum continuous period of authorized sta-

10 tus. 

11 (3) REGULATIONS.—Notwithstanding any other 

12 provision of law, not later than the first day of the 

13 seventh month that begins after the date of the en-

14 actment of this Act, the Secretary of Homeland Se-

15 curity shall issue final rules, on an interim or other 

16 basis, to carry out this title. 

17 (b) OPERATION AND SUNSET OF THE H–2A PRO-

18 GRAM.— 

19 (1) APPLICATION OF EXISTING REGULA-

20 TIONS.—The Department of Labor H–2A program 

21 regulations published at 73 Federal Register 77110 

22 et seq. (2008) shall be in force for all petitions ap-

proved und  21823 er sections 101(a)(15)(H)(ii)(a) and  

24 of the Immigration and Nationality Act (8 U.S.C. 

25 1101(a)(15)(h)(ii)(a); 8 U.S.C. 1188) beginning on 
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1  the  date  of  the  enactment  of  this  Act,  except  that  

2  the  following,  as  in  effect  on  such  date,  shall  remain  

3  in  effect,  and,  to  the  extent  that  any  rule  published  

4  at  73  Federal  Register  77110  et  seq.  is  in  conflict,  

5  such  rule  shall  have  no  force  and effect:  

6  (A)  Paragraph  (a)  and subparagraphs  (1)  

7  and (3)  of  paragraph  (b)  of  section  655.200  of  

8  title  20,  Code  of Federal  Regulations.  

9  (B)  Section  655.201  of  title  20,  Code  of  

10  Federal  Regulations,  except  the  paragraphs  en-

11  titled ‘‘Production  of  Livestock’’  and ‘‘Range’’.  

12  (C)  Paragraphs  (c),  (d)  and (e)  of  section  

13  655.210  of  title  20,  Code  of  Federal  Regula-

14  tions.  

15  (D)  Section  655.230  of  title  20,  Code  of  

16  Federal  Regulations.  

17  (E)  Section  655.235  of  title  20,  Code  of  

18  Federal  Regulations.  

19  (F)  The  Special  Procedures  Labor  Certifi-

20  cation  Process  for  Employers  in  the  Itinerant  

21  Animal  Shearing  Industry  under  the  H–2A  

22  Program  in  effect  under  the  Training  and Em-

23  ployment  Guidance  Letter  No.  17–06,  Change  

24  1,  Attachment  B,  Section  II,  with  an  effective  

25  date  of October  1,  2011.  
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1 (2) SUNSET.—Beginning on the date on which 

2 employers can file petitions pursuant to section 

3 218A of the Immigration and Nationality Act, as 

4 a ded by section 2103(a) of this title, no new peti-

5 tions under sections 101(a)(15)(H)(ii)(a) and 218 of 

6 the Immigration and Nationality Act (8 U.S.C. 

7 1101(a)(15)(H)(ii)(a); 8 U.S.C. 1188) shall be ac-

8 cepted. 

9 SEC. 2111. REPORT ON COMPLIANCE AND VIOLATIONS. 

10 (a) IN GENERAL.—Not later than 1 year after the 

11 first day on which employers can file petitions pursuant 

12 to section 218A of the Immigration and Nationality Act, 

13 as a ded by section 2103(a) of this title, the Secretary 

14 of Homeland Security, in consultation with the Secretary 

15 of Agriculture, shall submit to the Committees on the Ju-

16 diciary of the House of Representatives and the Senate 

17 a report on compliance by H–2C workers with the require-

18 ments of this title and the Immigration and Nationality 

19 Act, as amended by this title. In the case of a violation 

of a term or ition of the temporary agricultural work20 cond  

21 visa program established by this title, the report shall 

identify the provision or .22 provisions of law violated  

23 (b) DEFINITION.—As used in this section, the term 

24 ‘‘H–2C worker’’ means a nonimmigrant described in sec-
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1 tion 218A(a)(4) of the Immigration and Nationality Act, 

as a d by section 2103(a) of this title.2 ed  

3 TITLE III—VISA SECURITY 

4 SEC. 3101. CANCELLATION OF ADDITIONAL VISAS. 

5 (a) IN GENERAL.—Section 222(g) of the Immigra-

6 tion and Nationality Act (8 U.S.C. 1202(g)) is amended— 

7 (1) in paragraph (1)— 

8 (A) by striking ‘‘Attorney General’’ and in-

9 serting ‘‘Secretary’’; and  

10 (B) by inserting ‘‘and any other non-

11 immigrant visa issued by the United States that 

12 is in the possession of the alien’’ after ‘‘such 

13 visa’’; and  

14 (2) in paragraph (2)(A), by striking ‘‘(other 

15 than the visa described in paragraph (1)) issued in 

16 a consular office located in the country of the alien’s 

17 nationality’’ and inserting ‘‘(other than a visa de-

18 scribed in paragraph (1)) issued in a consular office 

19 located in the country of the alien’s nationality or 

20 foreign residence’’. 

21 (b) EFFECTIVE DATE.—The amendment made by 

22 subsection (a) shall take effect on the date of the enact-

23 ment of this Act and shall apply to a visa issued before, 

24 on, or after such date. 
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1  SEC. 3102. VISA INFORMATION SHARING.  

2  (a)  IN GENERAL.—Section  222(f)  of the  Immigration  

and Nationality  Act  (8  U.S.C.  1202(f)(2))  is  amend —3  ed  

4  (1)  by  striking  ‘‘issuance  or  refusal’’  and insert-

5  ing  ‘‘issuance,  refusal,  or  revocation’’;  

6  (2)  in  paragraph  (2),  in  the  matter  preceding  

7  subparagraph  (A),  by  striking  ‘‘and on  the  basis  of  

8  reciprocity’’  and all  that  follows  and inserting  the  

9  following  ‘‘may  provide  to  a  foreign  government  in-

10  formation  in  a  Department  of  State  computerized  

11  visa  d  ,  when  necessary  and  atabase  and  appropriate,  

12  other  records  covered by  this  section  related to  infor-

13  mation  in  such  database—’’;  

14  (3)  in  paragraph  (2)(A)—  

15  (A)  by  inserting  at  the  beginning  ‘‘on  the  

16  basis  of reciprocity,’’;  

17  (B)  by  inserting  ‘‘(i)’’  after  ‘‘for  the  pur-

18  pose  of’’;  and  

19  (C)  by  striking  ‘‘illicit  weapons;  or’’  and  

20  inserting  ‘‘illicit  weapons,  or  (ii)  determining  a  

21  person’s  deportability  or  eligibility  for  a  visa,  

22  admission,  or  other  immigration  benefit;’’;  

23  (4)  in  paragraph  (2)(B)—  

24  (A)  by  inserting  at  the  beginning  ‘‘on  the  

25  basis  of reciprocity,’’;  
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1 (B) by striking ‘‘in the database’’ and in-

2 serting ‘‘such database’’; 

3 (C) by striking ‘‘for the purposes’’ and in-

4 serting ‘‘for one of the purposes’’; and  

5 (D) by striking ‘‘or to deny visas to per-

6 sons who would be inadmissible to the United  

7 States.’’ and inserting ‘‘; or’’; and  

(5) in paragraph (2), by a d  the8 ing at the end  

9 following: 

10 ‘‘(C) with regard to any or all aliens in the 

d  ata elements from each11 atabase specified d  

record  etermines that12 , if the Secretary of State d  

13 it is in the national interest to provide such in-

14 formation to a foreign government.’’. 

(b) EFFECTIVE DATE.—The amend  e by15 ments mad  

subsection (a) shall take effect 60 d  ate of16 ays after the d  

17 the enactment of this Act. 

18 SEC. 3103. RESTRICTING WAIVER OF VISA INTERVIEWS. 

19 Section 222(h) of the Immigration and Nationality 

Act (8 U.S.C. 1202(h)(1)(B)) is amend —20 ed  

21 (1) in paragraph (1)(C), by inserting ‘‘, in con-

22 sultation with the Secretary of Homeland Security,’’ 

23 after ‘‘if the Secretary’’; 

24 (2) in paragraph (1)(C)(i), by inserting ‘‘, 

25 where such national interest shall not include facili-
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1 tation of travel of foreign nationals to the United  

2 States, reduction of visa application processing 

3 times, or the allocation of consular resources’’ before 

4 the semicolon at the end; and  

5 (3) in paragraph (2)— 

6 (A) by striking ‘‘or’’ at the end of subpara-

7 graph (E); 

8 (B) by striking the period at the end of 

9 subparagraph (F) and inserting ‘‘; or’’; and  

10 (C) by a ding at the end the following: 

11 ‘‘(G) is an individual— 

12 ‘‘(i) determined to be in a class of 

13 aliens determined by the Secretary of 

14 Homeland Security to be threats to na-

15 tional security; 

16 ‘‘(ii) identified by the Secretary of 

17 Homeland Security as a person of concern; 

18 or 

19 ‘‘(iii) applying for a visa in a visa cat-

20 egory with respect to which the Secretary 

21 of Homeland Security has determined that 

22 a waiver of the visa interview would create 

23 a high risk of degradation of visa program 

24 integrity.’’. 
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1  SEC.  3104.  THORIZING  THE  DEPARTMENT  OF  STATE  AU  TO  

2 NOT  INTERVIEW  CERTAIN  INELIGIBLE  VISA  

3 APPLICANTS.  

4  (a)  IN GENERAL.—Section  222(h)(1)  of  the  Immi-

5  gration  and Nationality  Act  (8  U.S.C.  1202(h)(1))  is  

amended by inserting  ‘‘the  alien  is  d  by the  Sec-6  etermined  

7  retary of State  to  be  ineligible  for a visa  based upon review  

8  of the  application or’’  after ‘‘unless’’.  

9  (b)  GUIDANCE.—Not  later  than  90  days  after  the  

10  date  of  the  enactment  of  this  Act,  the  Secretary  of  State  

shall  issue  guidance  to  consular  officers  on  the  stand  s11  ard  

12  and processes  for  implementing  the  authority to  deny  visa  

13  applications  without  interview  in  cases  where  the  alien  is  

14  determined by  the  Secretary  of  State  to  be  ineligible  for  

15  a visa based upon review of the  application.  

16  (c)  REPORTS.—Not  less  frequently  than  once  each  

17  quarter,  the  Secretary  of  State  shall  submit  to  the  Con-

18  gress  a  report  on  the  denial  of  visa  applications  without  

19  interview,  including—  

20  (1)  the  number  of such  denials;  and  

21  (2)  a post-by-post  breakd  of such d  own  enials.  

22  SEC. 3105.  SAL  REVOCATION.  VISA REFU  AND  

23  (a)  AUTHORITY  OF  THE  SECRETARY  OF  HOMELAND  

24  SECURITY  AND  THE  SECRETARY  OF  STATE.—  

25  (1)  IN  GENERAL.—Section  428  of  the  Home-

26  land Security  Act  of  2002  (6  U.S.C.  236)  is  amend-
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1  ed by  striking  subsections  (b)  and (c)  and inserting  

2  the  following:  

3  ‘‘(b)  AUTHORITY  OF  THE  SECRETARY  OF  HOMELAND  

4 SECURITY.—  

‘‘(1)  IN ing  section  5  GENERAL.—Notwithstand  

6  104(a)  of  the  Immigration  and Nationality  Act  (8  

7  U.S.C.  1104(a))  or  any  other  provision  of  law,  and  

8  except  as  provid  in  subsection  (c)  and  ed  except  for  

9  the  authority  of  the  Secretary  of  State  under  sub-

10  paragraphs  (A)  and (G)  of  section  101(a)(15)  of  the  

11  Immigration  and Nationality  Act  (8  U.S.C.  

12  1101(a)(15)),  the  Secretary—  

13  ‘‘(A)  shall  have  exclusive  authority  to  issue  

14  regulations,  establish  policy,  and administer  and  

15  enforce  the  provisions  of  the  Immigration  and  

16  Nationality  Act  (8  U.S.C.  1101  et  seq.)  and all  

17  other  immigration  or  nationality  laws  relating  

18  to  the  functions  of  consular  officers  of  the  

19  United States  in  connection  with  the  granting  

20  and refusal  of a  visa;  and  

21  ‘‘(B)  may  refuse  or  revoke  any  visa  to  any  

22  alien  or  class  of  aliens  if  the  Secretary,  or  des-

23  ignee,  determines  that  such  refusal  or  revoca-

tion  is  necessary  or  ad  or  24  visable  in  the  security  

25  foreign  policy interests  of the  United States.  
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1  ‘‘(2)  EFFECT  OF  REVOCATION.—The  revocation  

2  of any  visa  under  paragraph  (1)(B)—  

3  ‘‘(A)  shall  take  effect  immediately;  and  

4  ‘‘(B)  shall  automatically  cancel  any  other  

5  valid visa  that  is  in  the  alien’s  possession.  

6  ‘‘(3)  JUDICIAL  REVIEW.—Notwithstanding  any  

7  other  provision  of law,  including  section  2241  of title  

8  28,  United States  Code,  or  any  other  habeas  corpus  

9  provision,  and sections  1361  and 1651  of  such  title,  

10  no  court  shall  have  jurisdiction  to  review  a  decision  

11  by  the  Secretary  of  Homeland Security  to  refuse  or  

12  revoke  a  visa,  and no  court  shall  have  jurisdiction  to  

13  hear  any  claim  arising  from,  or  any  challenge  to,  

14  such  a  refusal  or  revocation.  

15  ‘‘(c)  AUTHORITY  OF  THE  SECRETARY  OF  STATE.—  

16  ‘‘(1)  IN  GENERAL.—The  Secretary  of State  may  

17  direct  a  consular  officer  to  refuse  a  visa  requested  

18  by  an  alien  if the  Secretary  of State  determines  such  

19  refusal  to  be  necessary  or  advisable  in  the  security  

20  or  foreign  policy  interests  of the  United States.  

21  ‘‘(2)  LIMITATION.—No  decision  by  the  Sec-

22  retary  of  State  to  approve  a  visa  may  override  a  de-

23  cision  by  the  Secretary  of  Homeland Security  under  

24  subsection  (b).’’.  
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1  (2)  AUTHORITY  OF  THE  SECRETARY  OF  

2 STATE.—Section  221(i)  of  the  Immigration  and Na-

3  tionality  Act  (8  U.S.C.  1201(i))  is  amended by  strik-

4  ing  ‘‘subsection,  except  in  the  context  of  a  removal  

5  proceeding  if  such  revocation  provides  the  sole  

6  ground for  removal  under  section  237(a)(1)(B).’’  

7  and inserting  ‘‘subsection.’’.  

8  (3)  CONFORMING  AMENDMENT.—Section  

9  237(a)(1)(B)  of  the  Immigration  and Nationality  

10  Act  (8  U.S.C.  1227(a)(1)(B))  is  amended by  strik-

11  ing  ‘‘under  section  221(i)’’.  

12  (4)  EFFECTIVE  DATE.—The  amendment  made  

13  by  paragraph  (1)  shall  take  effect  on  the  date  of  the  

14  enactment  of  this  Act  and shall  apply  to  visa  refus-

15  als  and revocations  occurring  before,  on,  or  after  

16  such  date.  

17  (b)  TECHNICAL  CORRECTIONS  TO  THE  HOMELAND  

18  SECURITY  ACT.—Section  428(a)  of  the  Homeland Secu-

rity Act of 2002  (6  U.S.C.  236(a))  is  amend —19  ed  

20  (1)  by  striking  ‘‘subsection’’  and inserting  ‘‘sec-

21  tion’’;  and  

22  (2)  by  striking  ‘‘consular  office’’  and inserting  

23  ‘‘consular  officer’’.  
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1  SEC.  3106.  PETITION  AND  APPLICATION  PROCESSING  FOR  

2 VISAS AND IMMIGRATION BENEFITS.  

3  (a)  IN GENERAL.—Chapter  2 of title  II  of the  Immi-

4  gration  and Nationality  Act  (8  U.S.C.  1181  et  seq.)  is  

5  amended by inserting after section 211  the  following:  

6  ‘‘SEC. 211A. PETITION AND APPLICATION PROCESSING.  

7  ‘‘(a)  SIGNATURE  REQUIREMENT.—  

8  ‘‘(1)  IN  GENERAL.—No  petition  or  application  

9  filed with  the  Secretary  of  Homeland Security  or  

10  with  a  consular  officer  relating  to  the  issuance  of  a  

11  visa  or  to  the  admission  of  an  alien  to  the  United  

12  States  as  an  immigrant  or  as  a  nonimmigrant  may  

13  be  approved unless  the  petition  or  application  is  

14  signed by  each  party  required to  sign  such  petition  

15  or  application.  

16  ‘‘(2)  APPLICATIONS  FOR  IMMIGRANT  VISAS.—  

17  Except  as  may  be  otherwise  prescribed by  regula-

18  tions,  each  application  for  an  immigrant  visa  shall  

19  be  signed by  the  applicant  in  the  presence  of  the  

20  consular  officer,  and verified by  the  oath  of  the  ap-

21  plicant  administered by  the  consular  officer.  

22  ‘‘(b)  COMPLETION  REQUIREMENT.—No  petition  or  

23  application  filed with  the  Secretary  of Homeland Security  

24  or  with  a  consular  officer  relating to  the  issuance  of a  visa  

25  or  to  the  admission  of  an  alien  to  the  United States  as  

26  an  immigrant  or  as  a  nonimmigrant  may be  approved un-
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1 less each applicable portion of the petition or application 

2 has been completed. 

3 ‘‘(c) TRANSLATION REQUIREMENT.—No document 

4 submitted in support of a petition or application for a non-

5 immigrant or immigrant visa may be accepted by a con-

6 sular officer if such document contains information in a 

7 foreign language, unless such d  is accompaniedocument by 

8 a full English translation, which the translator has cer-

9 tified as complete and accurate, and by the translator’s 

10 certification that he or she is competent to translate from 

11 the foreign language into English. 

12 ‘‘(d) REQUESTS FOR ADDITIONAL INFORMATION.— 

13 In the case that the Secretary of Homeland Security or 

14 a consular officer requests any a ditional information re-

15 lating to a petition or application filed with the Secretary 

16 or consular officer relating to the issuance of a visa or 

17 to the ad  an alien to the Unitedmission of States as an 

18 immigrant or as a nonimmigrant, such petition or applica-

tion may not be approved unless all of the itional infor-19 a d  

mation requested is provid , or is shown to have been20 ed  

21 previously provid , in complete form and  eded  is provid  on 

22 or before any reasonably established d  line includ  inead  ed  

23 the request.’’. 

24 (b) CLERICAL AMENDMENT.—The table of contents 

25 for the Immigration and Nationality Act (8 U.S.C. 1101 
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1  et  seq.)  is  amended by  inserting  after  the  item  relating  

2  to  section 211  the  following:  

‘‘Sec.  211A.  Petition  and application  processing.’’.  

(c)  APPLICATION.—The  amend  e  by  this  3  ments  mad  

4  section  shall  apply  with  respect  to  applications  and peti-

5  tions  filed after the  date  of the enactment of this  Act.  

6  SEC. 3107.  DFRAU PREVENTION.  

7  (a)  PROSPECTIVE  ANALYTICS  TECHNOLOGY.—  

8  (1)  PLAN  FOR  IMPLEMENTATION.—Not  later  

9  than  180  days  after  the  date  of  the  enactment  of  

10  this  Act,  the  Secretary  of  Homeland Security  shall  

11  submit  to  the  Committee  on  the  Judiciary  of  the  

12  House  of  Representatives  and the  Committee  on  the  

13  Judiciary  of  the  Senate  a  plan  for  the  use  of  ad-

14  vanced analytics  software  to  ensure  the  proactive  de-

15  tection  of  fraud in  immigration  benefits  applications  

16  and petitions  and to  ensure  that  any  such  applicant  

17  or  petitioner  does  not  pose  a  threat  to  national  secu-

18  rity.  

19  (2)  IMPLEMENTATION  OF  PLAN.—Not  later  

20  than  1  year  after  the  date  of  the  submission  of  the  

21  plan  under  paragraph  (1),  the  Secretary  of  Home-

22  land Security  shall  begin  implementation  of the  plan.  

23  (b)  BENEFITS  FRAUD  ASSESSMENT.—  

24  (1)  IN  GENERAL.—The  Secretary  of  Homeland  

25  Security,  acting  through  the  Fraud Detection  and  
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1  Nationality  Security  Directorate,  shall  complete  a  

2  benefit  fraud assessment  by  fiscal  year  2021  on  each  

3  of the  following:  

4  (A)  Petitions  by  VAWA  self-petitioners  (as  

5  such  term  is  defined in  section  101(a)(51)  of  

6  the  Immigration  and Nationality  Act  (8  U.S.C.  

7  1101(a)(51)).  

8  (B)  Applications  or  petitions  for  visas  or  

9  status  under  section  101(a)(15)(K)  of  such  Act  

10  or  under  section  201(b)(2)  of  such  Act,  in  the  

11  case  of spouses  (8  U.S.C.  1101(a)(15)(K)).  

12  (C)  Applications  for  visas  or  status  under  

13  section  101(a)(27)(J)  of  such  Act  (8  U.S.C.  

14  1101(a)(27)(J)).  

15  (D)  Applications  for  visas  or  status  under  

16  section  101(a)(15)(U)  of  such  Act  (8  U.S.C.  

17  1101(a)(15)(U)).  

18  (E)  Petitions  for  visas  or  status  under  sec-

19  tion  101(a)(27)(C)  of  such  Act  (8  U.S.C.  

20  1101(a)(27)(C)).  

21  (F)  Applications  for  asylum  under  section  

22  208  of such  Act  (8  U.S.C.  1158).  

23  (G)  Applications  for  adjustment  of  status  

24  under  section  209  of  such  Act  (8  U.S.C.  1159).  
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1  (H)  Petitions  for  visas  or  status  under  sec-

2  tion  201(b)  of such  Act  (8  U.S.C.  1151(b)).  

3  (2)  REPORTING  ON  FINDINGS.—Not  later  than  

4  30  days  after  the  completion  of  each  benefit  fraud  

5  assessment  under  paragraph  (1),  the  Secretary  shall  

6  submit  to  the  Committee  on  the  Judiciary  of  the  

7  House  of  Representatives  and the  Committee  on  the  

8  Judiciary  of  the  Senate  such  assessment  and rec-

9  ommendations  on  how  to  reduce  the  occurrence  of  

instances  of fraud id  by the  assessment.  10  entified  

11  SEC.  3108.  VISA  INELIGIBILITY  FOR  SPOUSES  AND  CHIL-

12  DREN OF DRUG TRAFFICKERS.  

13  Section 202(a)(2)  of the  Immigration and Nationality  

Act (8  U.S.C.  1182(a)(2))  is  amend —14  ed  

15  (1)  in  subparagraph  (C)(ii),  by  striking  ‘‘is  the  

16  spouse,  son,  or  daughter’’  and inserting  ‘‘is  or  has  

17  been  the  spouse,  son,  or  daughter’’;  and  

18  (2)  in  subparagraph  (H)(ii),  by  striking  ‘‘is  the  

19  spouse,  son,  or  daughter’’  and inserting  ‘‘is  or  has  

20  been  the  spouse,  son,  or  daughter’’.  

21  SEC. 3109. DNA TESTING.  

22  Section  222(b)  of  the  Immigration  and Nationality  

23  Act  (8  U.S.C.  1202(b))  is  amended by  inserting  ‘‘Where  

24  considered necessary,  by  the  consular  officer  or  immigra-

25  tion  official,  to  establish  family  relationships,  the  immi-
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grant  shall  provid  ence  of  such  a  relationship  1  e  DNA  evid  

2  in  accord  ures  established  ance  with  proced  for  submitting  

3  such  evidence.  The  Secretary  and the  Secretary  of  State  

4  may,  in  consultation,  issue  regulations  to  require  DNA  

5  evidence  to  establish  family  relationship,  from  applicants  

6  for  certain  visa  classifications.’’  after  ‘‘and a certified copy  

of  all  other  record  ocuments  concerning  him  or  his  7  s  or  d  

8  case  which may be  required by the  consular officer.’’.  

9  SEC.  3110.  ACCESS TO  NCIC  CRIMINAL HISTORY DATABASE  

10  FOR DIPLOMATIC VISAS.  

11  Subsection  (a)  of  article  V of  section  217  of  the  Na-

12  tional Crime  Prevention and Privacy Compact  Act  of 1998  

13  (34  U.S.C.  40316(V)(a))  is  amended by  inserting  ‘‘,  ex-

14  cept  for  diplomatic  visa  applications  for  which  only  full  

15  biographical  information  is  required before  the  period  ’’  at  

16  the  end.  

17  SEC.  3111.  ELIMINATION  OF  SIGNED  PHOTOGRAPH  RE-

18  QUIREMENT FOR VISA APPLICATIONS.  

19  Section  221(b)  of  the  Immigration  and Nationality  

20  Act  (8  U.S.C.  1201(b))  is  amended by  striking  the  first  

21  sentence  and insert  the  following:  ‘‘Each  alien  who  applies  

22  for  a  visa  shall  be  registered in  connection  with  his  or  her  

23  application  and shall  furnish  copies  of  his  or  her  photo-

24  graph  for  such  use  as  may  be  required by  regulation.’’.  
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SEC.  3112.  ADDITIONAL  FRAU DETECTION  AND  PREVEN-1 D 

2 TION.  

3  Section  286(v)(2)(A)  of the  Immigration  and Nation-

4  ality Act (8  U.S.C.  1356(v)(2)(A))  is  amended—  

5  (1)  in  the  matter  preceding  clause  (i),  by  strik-

6  ing  ‘‘at  United States  embassies  and consulates  

7  abroad’’;  

8  (2)  by  amending  clause  (i)  to  read as  follows:  

9  ‘‘(i)  to  increase  the  number  of  diplo-

10  matic  security  personnel  assigned exclu-

11  sively  or  primarily  to  the  function  of  pre-

12  venting  and detecting  visa  fraud;’’;  and  

13  (3)  in  clause  (ii),  by  striking  ‘‘,  including  pri-

14  marily  fraud by  applicants  for  visas  described in  

15  subparagraph  (H)(i),  (H)(ii),  or  (L)  of  section  

16  101(a)(15)’’.  

17  DIVISION B—INTERIOR  

18  IMMIGRATION ENFORCEMENT  

19  TITLE I—LEGAL WORKFORCE  

20  ACT  

21  SEC. 1101. SHORT TITLE.  

22  This  title  may be  cited as  the  ‘‘Legal Workforce  Act’’.  
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1  SEC.  1102.  EMPLOYMENT  ELIGIBILITY  VERIFICATION  

2 PROCESS.  

3  (a)  IN GENERAL.—Section  274A(b)  of  the  Immigra-

4  tion  and Nationality Act  (8  U.S.C.  1324a(b))  is  amended  

5  to  read as  follows:  

6  ‘‘(b)  EMPLOYMENT  ELIGIBILITY  VERIFICATION  

7 PROCESS.—  

8  ‘‘(1)  NEW  HIRES, RECRUITMENT, AND  REFER-

9 RAL.—The  requirements  referred to  in  paragraphs  

10  (1)(B)  and (3)  of  subsection  (a)  are,  in  the  case  of  

11  a  person  or  other  entity  hiring,  recruiting,  or  refer-

12  ring  an  individual  for  employment  in  the  United  

13  States,  the  following:  

14  ‘‘(A)  ATTESTATION  AFTER  EXAMINATION  

15  OF  DOCUMENTATION.—  

16  ‘‘(i)  ATTESTATION.—During  the  

verification  period (as  d  in  subpara-17  efined  

18  graph  (E)),  the  person  or  entity  shall  at-

19  test,  under  penalty  of  perjury  and on  a  

20  form,  including  electronic  and telephonic  

21  formats,  d  or  established  esignated  by  the  

22  Secretary  by  regulation  not  later  than  6  

23  months  after  the  date  of  the  enactment  of  

24  the  Legal  Workforce  Act,  that  it  has  

verified that  the  ind  ual  is  not  an  unau-25  ivid  

26  thorized alien  by—  
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1  ‘‘(I)  obtaining  from  the  indi-

2  vidual  the  individual’s  social  security  

3  account  number  or  United States  

4  passport  number  and recording  the  

5  number  on  the  form  (if  the  individual  

6  claims  to  have  been  issued such  a  

7  number),  and,  if  the  individual  does  

8  not  attest  to  United States  nationality  

9  under  subparagraph  (B),  obtaining  

10  such  identification  or  authorization  

11  number  established by  the  Depart-

12  ment  of  Homeland Security  for  the  

13  alien  as  the  Secretary  of  Homeland  

14  Security  may  specify,  and recording  

15  such  number  on  the  form;  and  

16  ‘‘(II)  examining—  

17  ‘‘(aa)  a  document  relating  to  

18  the  individual  presenting  it  de-

19  scribed in  clause  (ii);  or  

20  ‘‘(bb)  a  document  relating  to  

21  the  individual  presenting  it  de-

22  scribed in  clause  (iii)  and a  docu-

23  ment  relating  to  the  individual  

24  presenting  it  described in  clause  

25  (iv).  
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1  ‘‘(ii)  DOCUMENTS  EVIDENCING  EM-

2 PLOYMENT  AUTHORIZATION  AND  ESTAB-

3 LISHING  IDENTITY.—A  document  de-

4  scribed in  this  subparagraph  is  an  individ-

5  ual’s—  

6  ‘‘(I)  unexpired United States  

7  passport  or  passport  card;  

8  ‘‘(II)  unexpired permanent  resi-

9  dent  card that  contains  a  photograph;  

10  ‘‘(III)  unexpired employment  au-

11  thorization  card that  contains  a  pho-

12  tograph;  

13  ‘‘(IV)  in  the  case  of  a  non-

14  immigrant  alien  authorized to  work  

15  for  a  specific  employer  incident  to  sta-

16  tus,  a  foreign  passport  with  Form  I–  

17  94  or  Form  I–94A,  or  other  docu-

18  mentation  as  designated by  the  Sec-

19  retary  specifying  the  alien’s  non-

20  immigrant  status  as  long  as  the  pe-

21  riod of  status  has  not  yet  expired and  

22  the  proposed employment  is  not  in  

23  conflict  with  any  restrictions  or  limita-

24  tions  identified in  the  documentation;  
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1  ‘‘(V)  passport  from  the  Fed-

2  erated States  of  Micronesia  (FSM)  or  

3  the  Republic  of  the  Marshall  Islands  

4  (RMI)  with  Form  I–94  or  Form  I–  

5  94A,  or  other  documentation  as  des-

6  ignated by  the  Secretary,  indicating  

7  nonimmigrant  admission  under  the  

8  Compact  of  Free  Association  Between  

9  the  United States  and the  FSM  or  

10  RMI;  or  

11  ‘‘(VI)  other  document  designated  

12  by  the  Secretary  of  Homeland Secu-

13  rity,  if the  document—  

14  ‘‘(aa)  contains  a  photograph  

15  of  the  individual  and biometric  

16  identification  data  from  the  indi-

17  vidual  and such  other  personal  

18  identifying  information  relating  

19  to  the  individual  as  the  Secretary  

20  of  Homeland Security  finds,  by  

21  regulation,  sufficient  for  purposes  

22  of this  clause;  

23  ‘‘(bb)  is  evidence  of  author-

24  ization  of  employment  in  the  

25  United States;  and  
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1 ‘‘(cc) contains security fea-

2 tures to make it resistant to tam-

3 pering, counterfeiting, and fraud-

4 ulent use. 

5 ‘‘(iii) DOCUMENTS EVIDENCING EM-

6 PLOYMENT AUTHORIZATION.—A document 

7 described in this subparagraph is an indi-

8 vidual’s social security account number 

9 card (other than such a card which speci-

10 fies on the face that the issuance of the 

11 card does not authorize employment in the 

12 United States). 

13 ‘‘(iv) DOCUMENTS ESTABLISHING 

14 IDENTITY OF INDIVIDUAL.—A document 

15 described in this subparagraph is— 

16 ‘‘(I) an individual’s unexpired  

17 driver’s license or identification card if 

18 it was issued by a State or American 

19 Samoa and contains a photograph and  

20 information such as name, date of 

21 birth, gender, height, eye color, and  

22 a dress; 

23 ‘‘(II) an individual’s unexpired  

24 U.S. military identification card; 
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1  ‘‘(III)  an  individual’s  unexpired  

2  Native  American  tribal  identification  

3  document  issued by  a  tribal  entity  rec-

4  ognized by  the  Bureau  of  Indian  Af-

5  fairs;  or  

6  ‘‘(IV)  in  the  case  of  an  individual  

7  under  18  years  of  age,  a  parent  or  

8  legal  guardian’s  attestation  under  

9  penalty  of  law  as  to  the  identity  and  

10  age  of the  individual.  

11  ‘‘(v)  AUTHORITY  TO  PROHIBIT  USE  OF  

12  CERTAIN  DOCUMENTS.—If  the  Secretary  of  

13  Homeland Security  finds,  by  regulation,  

14  that  any  document  described in  clause  (i),  

15  (ii),  or  (iii)  as  establishing  employment  au-

16  thorization  or  identity  does  not  reliably  es-

17  tablish  such  authorization  or  identity  or  is  

18  being  used fraudulently  to  an  unacceptable  

19  degree,  the  Secretary  may  prohibit  or  place  

20  conditions  on  its  use  for  purposes  of  this  

21  paragraph.  

22  ‘‘(vi)  SIGNATURE.—Such  attestation  

23  may  be  manifested by  either  a  handwritten  

24  or  electronic  signature.  
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1  ‘‘(B)  INDIVIDUAL  ATTESTATION  OF  EM-

2 PLOYMENT  AUTHORIZATION.—During  the  

3  verification  period (as  defined in  subparagraph  

4  (E)),  the  individual  shall  attest,  under  penalty  

5  of perjury  on  the  form  designated or  established  

6  for  purposes  of subparagraph  (A),  that  the  indi-

7  vidual  is  a  citizen  or  national  of  the  United  

8  States,  an  alien  lawfully  admitted for  perma-

9  nent  residence,  or  an  alien  who  is  authorized  

10  under  this  Act  or  by  the  Secretary  of Homeland  

11  Security  to  be  hired,  recruited,  or  referred for  

12  such  employment.  Such  attestation  may  be  

13  manifested by  either  a  handwritten  or  electronic  

14  signature.  The  individual  shall  also  provide  that  

15  individual’s  social  security  account  number  or  

16  United States  passport  number  (if  the  indi-

17  vidual  claims  to  have  been  issued such  a  num-

18  ber),  and,  if  the  individual  does  not  attest  to  

19  United States  nationality  under  this  subpara-

20  graph,  such  identification  or  authorization  num-

21  ber  established by  the  Department  of Homeland  

22  Security  for  the  alien  as  the  Secretary  may  

23  specify.  

24  ‘‘(C)  RETENTION  OF  VERIFICATION  FORM  

25  AND  VERIFICATION.—  
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1  ‘‘(i)  IN  GENERAL.—After  completion  

2  of  such  form  in  accordance  with  subpara-

3  graphs  (A)  and (B),  the  person  or  entity  

4  shall—  

5  ‘‘(I)  retain  a  paper,  microfiche,  

6  microfilm,  or  electronic  version  of  the  

7  form  and make  it  available  for  inspec-

8  tion  by  officers  of  the  Department  of  

9  Homeland Security,  the  Department  

10  of  Justice,  or  the  Department  of  

11  Labor  during  a  period beginning  on  

12  the  date  of  the  recruiting  or  referral  

13  of the  individual,  or,  in  the  case  of the  

14  hiring  of  an  individual,  the  date  on  

15  which  the  verification  is  completed,  

16  and ending—  

17  ‘‘(aa)  in  the  case  of  the  re-

18  cruiting  or  referral  of  an  indi-

19  vidual,  3  years  after  the  date  of  

20  the  recruiting  or  referral;  and  

21  ‘‘(bb)  in  the  case  of  the  hir-

22  ing  of  an  individual,  the  later  of  

23  3  years  after  the  date  the  

24  verification  is  completed or  one  

25  year  after  the  date  the  individ-
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1  ual’s  employment  is  terminated;  

2  and  

3  ‘‘(II)  during  the  verification  pe-

4  riod (as  defined in  subparagraph  (E)),  

5  make  an  inquiry,  as  provided in  sub-

6  section  (d),  using  the  verification  sys-

7  tem  to  seek  verification  of  the  identity  

8  and employment  eligibility  of  an  indi-

9  vidual.  

10  ‘‘(ii)  CONFIRMATION.—  

11  ‘‘(I)  CONFIRMATION  RE-

12  CEIVED.—If the  person  or  other  entity  

13  receives  an  appropriate  confirmation  

14  of  an  individual’s  identity  and work  

15  eligibility  under  the  verification  sys-

16  tem  within  the  time  period specified,  

17  the  person  or  entity  shall  record on  

18  the  form  an  appropriate  code  that  is  

19  provided under  the  system  and that  

20  indicates  a  final  confirmation  of  such  

21  identity  and work  eligibility  of  the  in-

22  dividual.  

23  ‘‘(II)  TENTATIVE  NONCONFIRMA-

24  TION  RECEIVED.—If  the  person  or  

25  other  entity  receives  a  tentative  non-
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1  confirmation  of  an  individual’s  iden-

2  tity  or  work  eligibility  under  the  

3  verification  system  within  the  time  pe-

4  riod specified,  the  person  or  entity  

5  shall  so  inform  the  individual  for  

6  whom  the  verification  is  sought.  If  the  

7  individual  does  not  contest  the  non-

8  confirmation  within  the  time  period  

9  specified,  the  nonconfirmation  shall  be  

10  considered final.  The  person  or  entity  

11  shall  then  record on  the  form  an  ap-

12  propriate  code  which  has  been  pro-

13  vided under  the  system  to  indicate  a  

14  final  nonconfirmation.  If  the  indi-

15  vidual  does  contest  the  nonconfirma-

16  tion,  the  individual  shall  utilize  the  

17  process  for  secondary  verification  pro-

18  vided under  subsection  (d).  The  non-

19  confirmation  will  remain  tentative  

20  until  a  final  confirmation  or  noncon-

21  firmation  is  provided  by  the  

22  verification  system  within  the  time  pe-

23  riod specified.  In  no  case  shall  an  em-

24  ployer  terminate  employment  of  an  in-

25  dividual  because  of  a  failure  of  the  in-
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1  dividual  to  have  identity  and work  eli-

2  gibility  confirmed under  this  section  

3  until  a  nonconfirmation  becomes  final.  

4  Nothing  in  this  clause  shall  apply  to  a  

5  termination  of  employment  for  any  

6  reason  other  than  because  of  such  a  

7  failure.  In  no  case  shall  an  employer  

8  rescind the  offer  of  employment  to  an  

9  individual  because  of  a  failure  of  the  

10  individual  to  have  identity  and work  

11  eligibility  confirmed under  this  sub-

12  section  until  a  nonconfirmation  be-

13  comes  final.  Nothing  in  this  subclause  

14  shall  apply  to  a  recission  of  the  offer  

15  of  employment  for  any  reason  other  

16  than  because  of such  a  failure.  

17  ‘‘(III)  FINAL  CONFIRMATION  OR  

18  NONCONFIRMATION  RECEIVED.—If  a  

19  final  confirmation  or  nonconfirmation  

20  is  provided by  the  verification  system  

21  regarding  an  individual,  the  person  or  

22  entity  shall  record on  the  form  an  ap-

23  propriate  code  that  is  provided under  

24  the  system  and that  indicates  a  con-

25  firmation  or  nonconfirmation  of  iden-
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1  tity  and work  eligibility  of  the  indi-

2  vidual.  

3  ‘‘(IV)  EXTENSION  OF  TIME.—If  

4  the  person  or  other  entity  in  good  

5  faith  attempts  to  make  an  inquiry  

6  during  the  time  period specified and  

7  the  verification  system  has  registered  

8  that  not  all  inquiries  were  received  

9  during  such  time,  the  person  or  entity  

10  may  make  an  inquiry  in  the  first  sub-

11  sequent  working  day  in  which  the  

12  verification  system  registers  that  it  

13  has  received all  inquiries.  If  the  

14  verification  system  cannot  receive  in-

15  quiries  at  all  times  during  a  day,  the  

16  person  or  entity  merely  has  to  assert  

17  that  the  entity  attempted to  make  the  

18  inquiry  on  that  day  for  the  previous  

19  sentence  to  apply  to  such  an  inquiry,  

20  and does  not  have  to  provide  any  ad-

21  ditional  proof concerning  such  inquiry.  

22  ‘‘(V)  CONSEQUENCES  OF  NON-

23  CONFIRMATION.—  

24  ‘‘(aa)  TERMINATION  OR  NO-

25  TIFICATION  OF  CONTINUED  EM-
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1  PLOYMENT.—If  the  person  or  

2  other  entity  has  received a  final  

3  nonconfirmation  regarding  an  in-

4  dividual,  the  person  or  entity  

5  may  terminate  employment  of the  

6  individual  (or  decline  to  recruit  

7  or  refer  the  individual).  If  the  

8  person  or  entity  does  not  termi-

9  nate  employment  of  the  indi-

10  vidual  or  proceeds  to  recruit  or  

11  refer  the  individual,  the  person  or  

12  entity  shall  notify  the  Secretary  

13  of  Homeland Security  of  such  

14  fact  through  the  verification  sys-

15  tem  or  in  such  other  manner  as  

16  the  Secretary  may  specify.  

17  ‘‘(bb)  FAILURE  TO  NO-

18  TIFY.—If  the  person  or  entity  

19  fails  to  provide  notice  with  re-

20  spect  to  an  individual  as  required  

21  under  item  (aa),  the  failure  is  

22  deemed to  constitute  a  violation  

23  of  subsection  (a)(1)(A)  with  re-

24  spect  to  that  individual.  
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1  ‘‘(VI)  CONTINUED  EMPLOYMENT  

2 AFTER  FINAL  NONCONFIRMATION.—If  

3  the  person  or  other  entity  continues  to  

4  employ  (or  to  recruit  or  refer)  an  indi-

5  vidual  after  receiving  final  noncon-

6  firmation,  a  rebuttable  presumption  is  

7  created that  the  person  or  entity  has  

8  violated subsection  (a)(1)(A).  

9  ‘‘(D)  EFFECTIVE  DATES  OF  NEW  PROCE-

10  DURES.—  

11  ‘‘(i)  HIRING.—Except  as  provided in  

12  clause  (iii),  the  provisions  of  this  para-

13  graph  shall  apply  to  a  person  or  other  enti-

14  ty  hiring  an  individual  for  employment  in  

15  the  United States  as  follows:  

16  ‘‘(I)  With  respect  to  employers  

17  having  10,000  or  more  employees  in  

18  the  United States  on  the  date  of  the  

19  enactment  of  the  Legal  Workforce  

20  Act,  on  the  date  that  is  6  months  

21  after  the  date  of  the  enactment  of  

22  such  Act.  

23  ‘‘(II)  With  respect  to  employers  

24  having  500  or  more  employees  in  the  

25  United States,  but  less  than  10,000  
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1  employees  in  the  United States,  on  

2  the  date  of  the  enactment  of  the  

3  Legal  Workforce  Act,  on  the  date  that  

4  is  12  months  after  the  date  of  the  en-

5  actment  of such  Act.  

6  ‘‘(III)  With  respect  to  employers  

7  having  20  or  more  employees  in  the  

8  United States,  but  less  than  500  em-

9  ployees  in  the  United States,  on  the  

10  date  of  the  enactment  of  the  Legal  

11  Workforce  Act,  on  the  date  that  is  18  

12  months  after  the  date  of  the  enact-

13  ment  of such  Act.  

14  ‘‘(IV)  With  respect  to  employers  

15  having  1  or  more  employees  in  the  

16  United States,  but  less  than  20  em-

17  ployees  in  the  United States,  on  the  

18  date  of  the  enactment  of  the  Legal  

19  Workforce  Act,  on  the  date  that  is  24  

20  months  after  the  date  of  the  enact-

21  ment  of such  Act.  

22  ‘‘(ii)  RECRUITING  AND  REFERRING.—  

23  Except  as  provided in  clause  (iii),  the  pro-

24  visions  of  this  paragraph  shall  apply  to  a  

25  person  or  other  entity  recruiting  or  refer-
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1  ring  an  individual  for  employment  in  the  

2  United States  on  the  date  that  is  12  

3  months  after  the  date  of  the  enactment  of  

4  the  Legal  Workforce  Act.  

5  ‘‘(iii)  AGRICULTURAL  LABOR  OR  SERV-

6 ICES.—With  respect  to  an  employee  per-

7  forming  agricultural  labor  or  services,  this  

8  paragraph  shall  not  apply  with  respect  to  

9  the  verification  of  the  employee  until  the  

10  date  that  is  18  months  after  the  date  of  

11  the  enactment  of  the  Legal  Workforce  Act.  

12  For  purposes  of  the  preceding  sentence,  

13  the  term  ‘agricultural  labor  or  services’  has  

14  the  meaning  given  such  term  by  the  Sec-

15  retary  of  Agriculture  in  regulations  and in-

16  cludes  agricultural  labor  as  defined in  sec-

17  tion  3121(g)  of  the  Internal  Revenue  Code  

18  of  1986,  agriculture  as  defined in  section  

19  3(f)  of  the  Fair  Labor  Standards  Act  of  

20  1938  (29  U.S.C.  203(f)),  the  handling,  

21  planting,  drying,  packing,  packaging,  proc-

22  essing,  freezing,  or  grading  prior  to  deliv-

23  ery  for  storage  of any  agricultural  or  horti-

24  cultural  commodity  in  its  unmanufactured  

25  state,  all  activities  required for  the  prepa-
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1  ration,  processing  or  manufacturing  of  a  

2  product  of  agriculture  (as  such  term  is  de-

3  fined in  such  section  3(f))  for  further  dis-

4  tribution,  and activities  similar  to  all  the  

5  foregoing  as  they  relate  to  fish  or  shellfish  

6  facilities.  An  employee  described in  this  

7  clause  shall  not  be  counted for  purposes  of  

8  clause  (i).  

9  ‘‘(iv)  EXTENSIONS.—Upon  request  by  

10  an  employer  having  50  or  fewer  employees,  

11  the  Secretary  shall  allow  a  one-time  6-

12  month  extension  of  the  effective  date  set  

13  out  in  this  subparagraph  applicable  to  such  

14  employer.  Such  request  shall  be  made  to  

15  the  Secretary  and shall  be  made  prior  to  

16  such  effective  date.  

17  ‘‘(v)  TRANSITION  RULE.—Subject  to  

18  paragraph  (4),  the  following  shall  apply  to  

19  a  person  or  other  entity  hiring,  recruiting,  

20  or  referring  an  individual  for  employment  

21  in  the  United States  until  the  effective  

22  date  or  dates  applicable  under  clauses  (i)  

23  through  (iii):  
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1  ‘‘(I)  This  subsection,  as  in  effect  

2  before  the  enactment  of  the  Legal  

3  Workforce  Act.  

4  ‘‘(II)  Subtitle  A  of  title  IV  of  the  

5  Illegal  Immigration  Reform  and Im-

6  migrant  Responsibility  Act  of  1996  (8  

7  U.S.C.  1324a  note),  as  in  effect  be-

8  fore  the  effective  date  in  section  7(c)  

9  of the  Legal  Workforce  Act.  

10  ‘‘(III)  Any  other  provision  of  

11  Federal  law  requiring  the  person  or  

12  entity  to  participate  in  the  E–Verify  

13  Program  described in  section  403(a)  

14  of the  Illegal  Immigration  Reform  and  

15  Immigrant  Responsibility  Act  of  1996  

16  (8  U.S.C.  1324a  note),  as  in  effect  be-

17  fore  the  effective  date  in  section  7(c)  

18  of  the  Legal  Workforce  Act,  including  

19  Executive  Order  13465  (8  U.S.C.  

20  1324a  note;  relating  to  Government  

21  procurement).  

22  ‘‘(E)  VERIFICATION  PERIOD  DEFINED.—  

23  ‘‘(i)  IN  GENERAL.—For  purposes  of  

24  this  paragraph:  
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1  ‘‘(I)  In  the  case  of recruitment  or  

2  referral,  the  term  ‘verification  period’  

3  means  the  period ending  on  the  date  

4  recruiting  or  referring  commences.  

5  ‘‘(II)  In  the  case  of  hiring,  the  

6  term  ‘verification  period’  means  the  

7  period beginning  on  the  date  on  which  

8  an  offer  of  employment  is  extended  

9  and ending  on  the  date  that  is  three  

10  business  days  after  the  date  of  hire,  

11  except  as  provided in  clause  (iii).  The  

12  offer  of  employment  may  be  condi-

13  tioned in  accordance  with  clause  (ii).  

14  ‘‘(ii)  JOB  OFFER  MAY  BE  CONDI-

15  TIONAL.—A  person  or  other  entity  may  

16  offer  a  prospective  employee  an  employ-

17  ment  position  that  is  conditioned on  final  

18  verification  of  the  identity  and employment  

19  eligibility  of  the  employee  using  the  proce-

20  dures  established under  this  paragraph.  

21  ‘‘(iii)  SPECIAL  RULE.—Notwith-

22  standing  clause  (i)(II),  in  the  case  of  an  

23  alien  who  is  authorized for  employment  

24  and who  provides  evidence  from  the  Social  

25  Security  Administration  that  the  alien  has  
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1  applied for  a  social  security  account  num-

2  ber,  the  verification  period ends  three  busi-

3  ness  days  after  the  alien  receives  the  social  

4  security  account  number.  

5  ‘‘(2)  REVERIFICATION  FOR  INDIVIDUALS  WITH  

6 LIMITED  WORK  AUTHORIZATION.—  

7  ‘‘(A)  IN  GENERAL.—Except  as  provided in  

8  subparagraph  (B),  a  person  or  entity  shall  

9  make  an  inquiry,  as  provided in  subsection  (d),  

10  using  the  verification  system  to  seek  

11  reverification  of  the  identity  and employment  

12  eligibility  of  all  individuals  with  a  limited period  

13  of  work  authorization  employed by  the  person  

14  or  entity  during  the  three  business  days  after  

15  the  date  on  which  the  employee’s  work  author-

16  ization  expires  as  follows:  

17  ‘‘(i)  With  respect  to  employers  having  

18  10,000  or  more  employees  in  the  United  

19  States  on  the  date  of  the  enactment  of  the  

20  Legal  Workforce  Act,  beginning  on  the  

21  date  that  is  6  months  after  the  date  of  the  

22  enactment  of such  Act.  

23  ‘‘(ii)  With  respect  to  employers  having  

24  500  or  more  employees  in  the  United  

25  States,  but  less  than  10,000  employees  in  
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1  the  United States,  on  the  date  of  the  en-

2  actment  of  the  Legal  Workforce  Act,  be-

3  ginning  on  the  date  that  is  12  months  

4  after  the  date  of  the  enactment  of  such  

5  Act.  

6  ‘‘(iii)  With  respect  to  employers  hav-

7  ing  20  or  more  employees  in  the  United  

8  States,  but  less  than  500  employees  in  the  

9  United States,  on  the  date  of  the  enact-

10  ment  of  the  Legal  Workforce  Act,  begin-

11  ning  on  the  date  that  is  18  months  after  

12  the  date  of the  enactment  of such  Act.  

13  ‘‘(iv)  With  respect  to  employers  hav-

14  ing  1  or  more  employees  in  the  United  

15  States,  but  less  than  20  employees  in  the  

16  United States,  on  the  date  of  the  enact-

17  ment  of  the  Legal  Workforce  Act,  begin-

18  ning  on  the  date  that  is  24  months  after  

19  the  date  of the  enactment  of such  Act.  

20  ‘‘(B)  AGRICULTURAL  LABOR  OR  SERV-

21  ICES.—With  respect  to  an  employee  performing  

22  agricultural  labor  or  services,  or  an  employee  

23  recruited or  referred by  a  farm  labor  contractor  

24  (as  defined in  section  3  of the  Migrant  and Sea-

25  sonal  Agricultural  Worker  Protection  Act  (29  
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1  U.S.C.  1801)),  subparagraph  (A)  shall  not  

2  apply  with  respect  to  the  reverification  of  the  

3  employee  until  the  date  that  is  18  months  after  

4  the  date  of  the  enactment  of  the  Legal  Work-

5  force  Act.  For  purposes  of  the  preceding  sen-

6  tence,  the  term  ‘agricultural  labor  or  services’  

7  has  the  meaning  given  such  term  by  the  Sec-

8  retary  of  Agriculture  in  regulations  and in-

9  cludes  agricultural  labor  as  defined in  section  

10  3121(g)  of  the  Internal  Revenue  Code  of  1986,  

11  agriculture  as  defined in  section  3(f)  of  the  

12  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  

13  203(f)),  the  handling,  planting,  drying,  packing,  

14  packaging,  processing,  freezing,  or  grading  

15  prior  to  delivery  for  storage  of  any  agricultural  

16  or  horticultural  commodity  in  its  unmanufac-

17  tured state,  all  activities  required for  the  prepa-

18  ration,  processing,  or  manufacturing  of  a  prod-

19  uct  of  agriculture  (as  such  term  is  defined in  

20  such  section  3(f))  for  further  distribution,  and  

21  activities  similar  to  all  the  foregoing  as  they  re-

22  late  to  fish  or  shellfish  facilities.  An  employee  

23  described in  this  subparagraph  shall  not  be  

24  counted for  purposes  of subparagraph  (A).  
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1  ‘‘(C)  REVERIFICATION.—Paragraph  

2  (1)(C)(ii)  shall  apply  to  reverifications  pursuant  

3  to  this  paragraph  on  the  same  basis  as  it  ap-

4  plies  to  verifications  pursuant  to  paragraph  (1),  

5  except  that  employers  shall—  

6  ‘‘(i)  use  a  form  designated or  estab-

7  lished by  the  Secretary  by  regulation  for  

8  purposes  of this  paragraph;  and  

9  ‘‘(ii)  retain  a  paper,  microfiche,  micro-

10  film,  or  electronic  version  of  the  form  and  

11  make  it  available  for  inspection  by  officers  

12  of  the  Department  of  Homeland Security,  

13  the  Department  of  Justice,  or  the  Depart-

14  ment  of  Labor  during  the  period beginning  

15  on  the  date  the  reverification  commences  

16  and ending  on  the  date  that  is  the  later  of  

17  3  years  after  the  date  of such  reverification  

18  or  1  year  after  the  date  the  individual’s  

19  employment  is  terminated.  

20  ‘‘(3)  PREVIOUSLY  HIRED  INDIVIDUALS.—  

21  ‘‘(A)  ON  A  MANDATORY  BASIS  FOR  CER-

22  TAIN  EMPLOYEES.—  

23  ‘‘(i)  IN  GENERAL.—Not  later  than  the  

24  date  that  is  6  months  after  the  date  of  the  

25  enactment  of  the  Legal  Workforce  Act,  an  
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employer  shall  make  an  inquiry,  as  pro-

vid  subsection  ),  the  ed in  (d  using  

verification  system  to  seek  verification  of  

the  id  employment  eligibility  of  entity  and  

any  ind  ual  d  in  clause  (ii)  em-ivid  escribed  

ployed by  the  employer  whose  employment  

eligibility  has  not  been  verified under  the  

E–Verify  Program  described in  section  

403(a)  of  the  Illegal  Immigration  Reform  

and Immigrant  Responsibility  Act  of  1996  

(8  U.S.C.  1324a  note).  

‘‘(ii)  INDIVIDUALS  DESCRIBED.—An  

ind  ual  d  in  this  clause  is  any  of  ivid  escribed  

the  following:  

‘‘(I)  An  employee  of  any  unit  of  

a  Federal,  State,  or  local  government.  

‘‘(II)  An  employee  who  requires  a  

Federal  security  clearance  working  in  

a  Federal,  State  or  local  government  

building,  a  military  base,  a  nuclear  

energy  site,  a  weapons  site,  or  an  air-

port  or  other  facility  that  requires  

workers  to  carry  a  Transportation  

Worker  Id  Cred  entification  ential  

(TWIC).  
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1  ‘‘(III)  An  employee  assigned to  

2  perform  work  in  the  United States  

3  under  a  Federal  contract,  except  that  

4  this  subclause—  

5  ‘‘(aa)  is  not  applicable  to  in-

6  dividuals  who  have  a  clearance  

7  under  Homeland Security  Presi-

8  dential  Directive  12  (HSPD  12  

9  clearance),  are  administrative  or  

10  overhead personnel,  or  are  work-

11  ing  solely  on  contracts  that  pro-

12  vide  Commercial  Off  The  Shelf  

13  goods  or  services  as  set  forth  by  

14  the  Federal  Acquisition  Regu-

15  latory  Council,  unless  they  are  

16  subject  to  verification  under  sub-

17  clause  (II);  and  

18  ‘‘(bb)  only  applies  to  con-

19  tracts  over  the  simple  acquisition  

20  threshold as  defined in  section  

21  2.101  of title  48,  Code  of Federal  

22  Regulations.  

23  ‘‘(B)  ON  A  MANDATORY  BASIS  FOR  MUL-

24  TIPLE  USERS  OF  SAME  SOCIAL  SECURITY  AC-

25  COUNT  NUMBER.—In  the  case  of  an  employer  
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1 who is required by this subsection to use the 

2 verification system described in subsection (d), 

3 or has elected voluntarily to use such system, 

4 the employer shall make inquiries to the system 

5 in accordance with the following: 

6 ‘‘(i) The Commissioner of Social Secu-

7 rity shall notify annually employees (at the 

8 employee a dress listed on the Wage and  

9 Tax Statement) who submit a social secu-

10 rity account number to which more than 

11 one employer reports income and for which 

12 there is a pattern of unusual multiple use. 

13 The notification letter shall identify the 

14 number of employers to which income is 

15 being reported as well as sufficient infor-

16 mation notifying the employee of the proc-

17 ess to contact the Social Security Adminis-

18 tration Fraud Hotline if the employee be-

19 lieves the employee’s identity may have 

20 been stolen. The notice shall not share in-

21 formation protected as private, in order to 

22 avoid any recipient of the notice from 

23 being in the position to further commit or 

24 begin committing identity theft. 
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1  ‘‘(ii)  If  the  person  to  whom  the  social  

2  security  account  number  was  issued by  the  

3  Social  Security  Administration  has  been  

4  identified and confirmed by  the  Commis-

5  sioner,  and indicates  that  the  social  secu-

6  rity  account  number  was  used without  

7  their  knowledge,  the  Secretary  and the  

8  Commissioner  shall  lock  the  social  security  

9  account  number  for  employment  eligibility  

10  verification  purposes  and shall  notify  the  

11  employers  of  the  individuals  who  wrong-

12  fully  submitted the  social  security  account  

13  number  that  the  employee  may  not  be  

14  work  eligible.  

15  ‘‘(iii)  Each  employer  receiving  such  

16  notification  of  an  incorrect  social  security  

17  account  number  under  clause  (ii)  shall  use  

18  the  verification  system  described in  sub-

19  section  (d)  to  check  the  work  eligibility  sta-

20  tus  of  the  applicable  employee  within  10  

21  business  days  of  receipt  of  the  notification.  

22  ‘‘(C)  ON  A  VOLUNTARY  BASIS.—Subject  to  

23  paragraph  (2),  and subparagraphs  (A)  through  

24  (C)  of  this  paragraph,  beginning  on  the  date  

25  that  is  30  days  after  the  date  of  the  enactment  
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1  of  the  Legal  Workforce  Act,  an  employer  may  

2  make  an  inquiry,  as  provided in  subsection  (d),  

3  using  the  verification  system  to  seek  verification  

4  of the  identity  and employment  eligibility  of any  

5  individual  employed by  the  employer.  If  an  em-

6  ployer  chooses  voluntarily  to  seek  verification  of  

7  any  individual  employed by  the  employer,  the  

8  employer  shall  seek  verification  of  all  individ-

9  uals  employed at  the  same  geographic  location  

10  or,  at  the  option  of  the  employer,  all  individuals  

11  employed within  the  same  job  category,  as  the  

12  employee  with  respect  to  whom  the  employer  

13  seeks  voluntarily  to  use  the  verification  system.  

14  An  employer’s  decision  about  whether  or  not  

15  voluntarily  to  seek  verification  of  its  current  

16  workforce  under  this  subparagraph  may  not  be  

17  considered by  any  government  agency  in  any  

18  proceeding,  investigation,  or  review  provided for  

19  in  this  Act.  

20  ‘‘(D)  VERIFICATION.—Paragraph  

21  (1)(C)(ii)  shall  apply  to  verifications  pursuant  

22  to  this  paragraph  on  the  same  basis  as  it  ap-

23  plies  to  verifications  pursuant  to  paragraph  (1),  

24  except  that  employers  shall—  
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1  ‘‘(i)  use  a  form  designated or  estab-

2  lished by  the  Secretary  by  regulation  for  

3  purposes  of this  paragraph;  and  

4  ‘‘(ii)  retain  a  paper,  microfiche,  micro-

5  film,  or  electronic  version  of  the  form  and  

6  make  it  available  for  inspection  by  officers  

7  of  the  Department  of  Homeland Security,  

8  the  Department  of  Justice,  or  the  Depart-

9  ment  of  Labor  during  the  period beginning  

10  on  the  date  the  verification  commences  and  

11  ending  on  the  date  that  is  the  later  of  3  

12  years  after  the  date  of  such  verification  or  

13  1  year  after  the  date  the  individual’s  em-

14  ployment  is  terminated.  

15  ‘‘(4)  EARLY  COMPLIANCE.—  

16  ‘‘(A)  FORMER  E–VERIFY  REQUIRED  USERS,  

17  INCLUDING  FEDERAL  CONTRACTORS.—Notwith-

18  standing  the  deadlines  in  paragraphs  (1)  and  

19  (2),  beginning  on  the  date  of  the  enactment  of  

20  the  Legal  Workforce  Act,  the  Secretary  is  au-

21  thorized to  commence  requiring  employers  re-

22  quired to  participate  in  the  E–Verify  Program  

23  described in  section  403(a)  of  the  Illegal  Immi-

24  gration  Reform  and Immigrant  Responsibility  

25  Act  of  1996  (8  U.S.C.  1324a  note),  including  
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1 employers required to participate in such pro-

2 gram by reason of Federal acquisition laws 

3 (and regulations promulgated under those laws, 

4 including the Federal Acquisition Regulation), 

5 to commence compliance with the requirements 

6 of this subsection (and any a ditional require-

7 ments of such Federal acquisition laws and reg-

8 ulation) in lieu of any requirement to partici-

9 pate in the E–Verify Program. 

10 ‘‘(B) FORMER E–VERIFY VOLUNTARY 

11 USERS AND OTHERS DESIRING EARLY COMPLI-

12 ANCE.—Notwithstanding the deadlines in para-

13 graphs (1) and (2), beginning on the date of 

14 the enactment of the Legal Workforce Act, the 

15 Secretary shall provide for the voluntary com-

16 pliance with the requirements of this subsection 

17 by employers voluntarily electing to participate 

18 in the E–Verify Program described in section 

19 403(a) of the Illegal Immigration Reform and  

20 Immigrant Responsibility Act of 1996 (8 U.S.C. 

21 1324a note) before such date, as well as by 

22 other employers seeking voluntary early compli-

23 ance. 

24 ‘‘(5) COPYING OF DOCUMENTATION PER-

25 MITTED.—Notwithstanding any other provision of 
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1  law,  the  person  or  entity  may  copy  a  document  pre-

2  sented by  an  individual  pursuant  to  this  subsection  

3  and may  retain  the  copy,  but  only  (except  as  other-

4  wise  permitted under  law)  for  the  purpose  of  com-

5  plying  with  the  requirements  of this  subsection.  

6  ‘‘(6)  LIMITATION  ON  USE  OF  FORMS.—A  form  

7  designated or  established by  the  Secretary  of  Home-

8  land Security  under  this  subsection  and any  infor-

9  mation  contained in  or  appended to  such  form,  may  

10  not  be  used for  purposes  other  than  for  enforcement  

11  of  this  Act  and any  other  provision  of Federal  crimi-

12  nal  law.  

13  ‘‘(7)  GOOD  FAITH  COMPLIANCE.—  

14  ‘‘(A)  IN  GENERAL.—Except  as  otherwise  

15  provided in  this  subsection,  a  person  or  entity  

16  is  considered to  have  complied with  a  require-

17  ment  of  this  subsection  notwithstanding  a  tech-

18  nical  or  procedural  failure  to  meet  such  require-

19  ment  if  there  was  a  good faith  attempt  to  com-

20  ply  with  the  requirement.  

21  ‘‘(B)  EXCEPTION  IF  FAILURE  TO  CORRECT  

22  AFTER  NOTICE.—Subparagraph  (A)  shall  not  

23  apply  if—  

24  ‘‘(i)  the  failure  is  not  de  minimus;  
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1  ‘‘(ii)  the  Secretary  of  Homeland Secu-

2  rity  has  explained to  the  person  or  entity  

3  the  basis  for  the  failure  and why  it  is  not  

4  de  minimus;  

5  ‘‘(iii)  the  person  or  entity  has  been  

6  provided a  period of  not  less  than  30  cal-

7  endar  days  (beginning  after  the  date  of the  

8  explanation)  within  which  to  correct  the  

9  failure;  and  

10  ‘‘(iv)  the  person  or  entity  has  not  cor-

11  rected the  failure  voluntarily  within  such  

12  period.  

13  ‘‘(C)  EXCEPTION  FOR  PATTERN  OR  PRAC-

14  TICE  VIOLATORS.—Subparagraph  (A)  shall  not  

15  apply  to  a  person  or  entity  that  has  or  is  engag-

16  ing  in  a  pattern  or  practice  of  violations  of  sub-

17  section  (a)(1)(A)  or  (a)(2).  

18  ‘‘(8)  SINGLE  EXTENSION  OF  DEADLINES  UPON  

19  CERTIFICATION.—In  a  case  in  which  the  Secretary  

20  of  Homeland Security  has  certified to  the  Congress  

21  that  the  employment  eligibility  verification  system  

22  required under  subsection  (d)  will  not  be  fully  oper-

23  ational  by  the  date  that  is  6  months  after  the  date  

24  of  the  enactment  of  the  Legal  Workforce  Act,  each  

25  deadline  established under  this  section  for  an  em-

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0770




        
 

         
 

        
 

 
 

        

       
 

       
 

      
 

         
 

      
 

       


 

      


 

      
 

         
 

     


 

      

    
 

       
 

       
 

      
 

      
 

        
 

                  
    





           


  

d

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML 

119 

1 ployer to make an inquiry using such system shall 

2 be extended by 6 months. No other extension of such 

3 a deadline shall be made except as authorized under 

4 paragraph (1)(D)(iv).’’. 

5 (b) DATE OF HIRE.—Section 274A(h) of the Immi-

6 gration and Nationality Act (8 U.S.C. 1324a(h)) is 

7 amended by a ding at the end the following: 

8 ‘‘(4) DEFINITION OF DATE OF HIRE.—As used  

9 in this section, the term ‘date of hire’ means the 

10 date of actual commencement of employment for 

11 wages or other remuneration, unless otherwise speci-

12 fied.’’. 

13 SEC. 1103. EMPLOYMENT ELIGIBILITY VERIFICATION SYS-

14 TEM. 

15 Section 274A(d) of the Immigration and Nationality 

16 Act (8 U.S.C. 1324a(d)) is amended to read as follows: 

17 ‘‘(d) EMPLOYMENT ELIGIBILITY VERIFICATION SYS-

18 TEM.— 

19 ‘‘(1) IN GENERAL.—Patterned on the employ-

20 ment eligibility confirmation system established  

21 under section 404 of the Illegal Immigration Reform 

22 and Immigrant Responsibility Act of 1996 (8 U.S.C. 

23 1324a note), the Secretary of Homeland Security 

24 shall establish and administer a verification system 

25 through which the Secretary (or a designee of the 

g:\VHLC\01 1 01 8\01 1 01 8.212.xml (682854|20) 

January 1 0, 201 8 (5:29 p.m.) 

Document ID: 0.7.22708.14512-000001 



2844 Prod 1 0771




       


 

       

       
 

       

      
 

      
 

     
 

      
 

         

      
 

    
 

     

        

       

        
 

       

      
 

     
 

 
 

     

    
 

     
 

      
 

     
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

120  

1  Secretary,  which  may  be  a  nongovernmental  enti-

2  ty)—  

3  ‘‘(A)  responds  to  inquiries  made  by  per-

4  sons  at  any  time  through  a  toll-free  telephone  

5  line  and other  toll-free  electronic  media  con-

6  cerning  an  individual’s  identity  and whether  the  

7  individual  is  authorized to  be  employed;  and  

8  ‘‘(B)  maintains  records  of  the  inquiries  

9  that  were  made,  of  verifications  provided (or  

10  not  provided),  and of  the  codes  provided to  in-

11  quirers  as  evidence  of  their  compliance  with  

12  their  obligations  under  this  section.  

13  ‘‘(2)  INITIAL  RESPONSE.—The  verification  sys-

14  tem  shall  provide  confirmation  or  a  tentative  non-

15  confirmation  of  an  individual’s  identity  and employ-

16  ment  eligibility  within  3  working  days  of  the  initial  

17  inquiry.  If  providing  confirmation  or  tentative  non-

18  confirmation,  the  verification  system  shall  provide  an  

19  appropriate  code  indicating  such  confirmation  or  

20  such  nonconfirmation.  

21  ‘‘(3)  SECONDARY  CONFIRMATION  PROCESS  IN  

22  CASE  OF  TENTATIVE  NONCONFIRMATION.—In  cases  

23  of  tentative  nonconfirmation,  the  Secretary  shall  

24  specify,  in  consultation  with  the  Commissioner  of  

25  Social  Security,  an  available  secondary  verification  
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1  process  to  confirm  the  validity  of  information  pro-

2  vided and to  provide  a  final  confirmation  or  noncon-

3  firmation  not  later  than  10  working  days  after  the  

4  date  on  which  the  notice  of  the  tentative  noncon-

5  firmation  is  received by  the  employee.  The  Secretary,  

6  in  consultation  with  the  Commissioner,  may  extend  

7  this  deadline  once  on  a  case-by-case  basis  for  a  pe-

8  riod of 10  working  days,  and if the  time  is  extended,  

9  shall  document  such  extension  within  the  verification  

10  system.  The  Secretary,  in  consultation  with  the  

11  Commissioner,  shall  notify  the  employee  and em-

12  ployer  of  such  extension.  The  Secretary,  in  consulta-

13  tion  with  the  Commissioner,  shall  create  a  standard  

14  process  of  such  extension  and notification  and shall  

15  make  a  description  of  such  process  available  to  the  

16  public.  When  final  confirmation  or  nonconfirmation  

17  is  provided,  the  verification  system  shall  provide  an  

18  appropriate  code  indicating  such  confirmation  or  

19  nonconfirmation.  

20  ‘‘(4)  DESIGN  AND  OPERATION  OF  SYSTEM.—  

21  The  verification  system  shall  be  designed and oper-

22  ated—  

23  ‘‘(A)  to  maximize  its  reliability  and ease  of  

24  use  by  persons  and other  entities  consistent  
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1 with insulating and protecting the privacy and  

2 security of the underlying information; 

3 ‘‘(B) to respond to all inquiries made by 

4 such persons and entities on whether individ-

5 uals are authorized to be employed and to reg-

6 ister all times when such inquiries are not re-

7 ceived; 

8 ‘‘(C) with appropriate administrative, tech-

9 nical, and physical safeguards to prevent unau-

10 thorized disclosure of personal information; 

11 ‘‘(D) to have reasonable safeguards against 

12 the system’s resulting in unlawful discrimina-

13 tory practices based on national origin or citi-

14 zenship status, including— 

15 ‘‘(i) the selective or unauthorized use 

16 of the system to verify eligibility; or 

17 ‘‘(ii) the exclusion of certain individ-

18 uals from consideration for employment as 

19 a result of a perceived likelihood that a di-

20 tional verification will be required, beyond  

21 what is required for most job applicants; 

22 ‘‘(E) to maximize the prevention of iden-

23 tity theft use in the system; and  

24 ‘‘(F) to limit the subjects of verification to 

25 the following individuals: 
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1  ‘‘(i)  Individuals  hired,  referred,  or  re-

2  cruited,  in  accordance  with  paragraph  (1)  

3  or  (4)  of subsection  (b).  

4  ‘‘(ii)  Employees  and prospective  em-

5  ployees,  in  accordance  with  paragraph  (1),  

6  (2),  (3),  or  (4)  of subsection  (b).  

7  ‘‘(iii)  Individuals  seeking  to  confirm  

8  their  own  employment  eligibility  on  a  vol-

9  untary  basis.  

10  ‘‘(5)  RESPONSIBILITIES  OF  COMMISSIONER  OF  

11  SOCIAL  SECURITY.—As  part  of  the  verification  sys-

12  tem,  the  Commissioner  of  Social  Security,  in  con-

13  sultation  with  the  Secretary  of  Homeland Security  

14  (and any  designee  of the  Secretary  selected to  estab-

15  lish  and administer  the  verification  system),  shall  es-

16  tablish  a  reliable,  secure  method,  which,  within  the  

17  time  periods  specified under  paragraphs  (2)  and (3),  

18  compares  the  name  and social  security  account  num-

19  ber  provided in  an  inquiry  against  such  information  

20  maintained by  the  Commissioner  in  order  to  validate  

21  (or  not  validate)  the  information  provided regarding  

22  an  individual  whose  identity  and employment  eligi-

23  bility  must  be  confirmed,  the  correspondence  of  the  

24  name  and number,  and whether  the  individual  has  

25  presented a  social  security  account  number  that  is  
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1  not  valid for  employment.  The  Commissioner  shall  

2  not  disclose  or  release  social  security  information  

3  (other  than  such  confirmation  or  nonconfirmation)  

4  under  the  verification  system  except  as  provided for  

5  in  this  section  or  section  205(c)(2)(I)  of  the  Social  

6  Security Act.  

7  ‘‘(6)  RESPONSIBILITIES  OF  SECRETARY  OF  

8 HOMELAND  SECURITY.—As  part  of  the  verification  

9  system,  the  Secretary  of  Homeland Security  (in  con-

10  sultation  with  any  designee  of  the  Secretary  selected  

11  to  establish  and administer  the  verification  system),  

12  shall  establish  a  reliable,  secure  method,  which,  with-

13  in  the  time  periods  specified under  paragraphs  (2)  

14  and (3),  compares  the  name  and alien  identification  

15  or  authorization  number  (or  any  other  information  

16  as  determined relevant  by  the  Secretary)  which  are  

17  provided in  an  inquiry  against  such  information  

18  maintained or  accessed by  the  Secretary  in  order  to  

19  validate  (or  not  validate)  the  information  provided,  

20  the  correspondence  of  the  name  and number,  wheth-

21  er  the  alien  is  authorized to  be  employed in  the  

22  United States,  or  to  the  extent  that  the  Secretary  

23  determines  to  be  feasible  and appropriate,  whether  

24  the  records  available  to  the  Secretary  verify  the  

25  identity  or  status  of  a  national  of  the  United States.  
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1  ‘‘(7)  UPDATING  INFORMATION.—The  Commis-

2  sioner  of Social  Security  and the  Secretary  of Home-

3  land Security  shall  update  their  information  in  a  

4  manner  that  promotes  the  maximum  accuracy  and  

5  shall  provide  a  process  for  the  prompt  correction  of  

6  erroneous  information,  including  instances  in  which  

7  it  is  brought  to  their  attention  in  the  secondary  

8  verification  process  described in  paragraph  (3).  

9  ‘‘(8)  LIMITATION  ON  USE  OF  THE  

10  VERIFICATION  SYSTEM  AND  ANY  RELATED  SYS-

11  TEMS.—  

12  ‘‘(A)  NO  NATIONAL  IDENTIFICATION  

13  CARD.—Nothing  in  this  section  shall  be  con-

14  strued to  authorize,  directly  or  indirectly,  the  

15  issuance  or  use  of  national  identification  cards  

16  or  the  establishment  of  a  national  identification  

17  card.  

18  ‘‘(B)  CRITICAL  INFRASTRUCTURE.—The  

19  Secretary  may  authorize  or  direct  any  person  or  

20  entity  responsible  for  granting  access  to,  pro-

21  tecting,  securing,  operating,  administering,  or  

22  regulating  part  of  the  critical  infrastructure  (as  

23  defined in  section  1016(e)  of  the  Critical  Infra-

24  structure  Protection  Act  of  2001  (42  U.S.C.  

25  5195c(e)))  to  use  the  verification  system  to  the  
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1  extent  the  Secretary  determines  that  such  use  

2  will  assist  in  the  protection  of  the  critical  infra-

3  structure.  

‘‘(9)  REMEDIES.—If  an  ind  ual  alleges  that  4  ivid  

5  the  ind  ual  would  ismissed from  ivid  not  have  been  d  

6  a  job  but  for  an  error  of  the  verification  mechanism,  

the  ind  ual  may  seek  compensation  only  through  7  ivid  

8  the  mechanism  of  the  Federal  Tort  Claims  Act,  and  

9  injunctive  relief  to  correct  such  error.  No  class  ac-

10  tion  may be  brought  under  this  paragraph.’’.  

SEC.  1104.  ITMENT,  AND  CONTINUATION  11  RECRU  REFERRAL,  

12  OF EMPLOYMENT.  

13  (a)  ADDITIONAL  CHANGES  TO  RULES  FOR  RECRUIT-

14  MENT, REFERRAL, AND  CONTINUATION  OF  EMPLOY-

15  MENT.—Section  274A(a)  of  the  Immigration  and Nation-

ality Act (8  U.S.C.  1324a(a))  is amend —16  ed  

17  (1)  in  paragraph  (1)(A),  by  striking  ‘‘for  a  fee’’;  

18  (2)  in  paragraph  (1),  by  amending  subpara-

19  graph  (B)  to  read as  follows:  

20  ‘‘(B)  to  hire,  continue  to  employ,  or  to  re-

21  cruit  or  refer  for  employment  in  the  United  

States  an  ind  ual  without  complying  with  the  22  ivid  

23  requirements  of subsection  (b).’’;  and  

24  (3)  in  paragraph  (2),  by  striking  ‘‘after  hiring  

25  an  alien  for  employment  in  accordance  with  para-
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1 graph (1),’’ and inserting ‘‘after complying with 

2 paragraph (1),’’. 

3 (b) DEFINITION.—Section 274A(h) of the Immigra-

4 tion and Nationality Act (8 U.S.C. 1324a(h)), as amended  

5 by this title, is further amend by ing at the end theed  a d  

6 following: 

7 ‘‘(5) DEFINITION OF RECRUIT OR REFER.—As 

8 used in this section, the term ‘refer’ means the act 

of sending or irecting a person who is in the United9 d  

10 States or transmitting d  orocumentation information 

to another, d  irectly, with the intent of11 irectly or ind  

12 obtaining employment in the United States for such 

13 person. Only persons or entities referring for remu-

14 neration (whether on a retainer or contingency 

15 basis) are includ  in the ded  efinition, except that 

16 union hiring halls that refer union members or non-

17 union ind  uals who pay union membership divid  ues 

are includ in the d  or not they re-18 ed  efinition whether 

19 ceive remuneration, as are labor service entities or 

20 labor service agencies, whether public, private, for-

21 profit, or nonprofit, that refer, dispatch, or other-

22 wise facilitate the hiring of laborers for any period  

23 of time by a third party. As used in this section, the 

24 term ‘recruit’ means the act of soliciting a person 

who is in the United States, d  irectly,25 irectly or ind  
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1  and referring  the  person  to  another  with  the  intent  

2  of  obtaining  employment  for  that  person.  Only  per-

3  sons  or  entities  referring  for  remuneration  (whether  

4  on  a  retainer  or  contingency  basis)  are  included in  

5  the  definition,  except  that  union  hiring  halls  that  

6  refer  union  members  or  nonunion  individuals  who  

7  pay  union  membership  dues  are  ed  efi-includ in  this  d  

8  nition  whether  or  not  they  receive  remuneration,  as  

9  are  labor  service  entities  or  labor  service  agencies,  

10  whether  public,  private,  for-profit,  or  nonprofit  that  

11  recruit,  dispatch,  or  otherwise  facilitate  the  hiring  of  

12  laborers  for  any  period of  time  by  a  third party.’’.  

(c)  EFFECTIVE  DATE.—The  amend  e  by  13  ments  mad  

14  this  section  shall  take  effect  on  the  date  that  is  1  year  

15  after  the  date  of  the  enactment  of  this  Act,  except  that  

the  amend  e  by  subsection  (a)  shall  take  effect  16  ments  mad  

17  6  months  after  the  date  of the  enactment  of this  Act  inso-

18  far  as  ments  relate  to  continuation  of employ  such  amend  -

19  ment.  

20  SEC. 1105. GOOD FAITH DEFENSE.  

21  Section  274A(a)(3)  of  the  Immigration  and Nation-

22  ality  Act  (8  U.S.C.  1324a(a)(3))  is  amend  to  read  ed  as  

23  follows:  

24  ‘‘(3)  GOOD  FAITH  DEFENSE.—  
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1  ‘‘(A)  DEFENSE.—An  employer  (or  person  

2  or  entity  that  hires,  employs,  recruits,  or  refers  

3  (as  defined in  subsection  (h)(5)),  or  is  otherwise  

4  obligated to  comply  with  this  section)  who  es-

5  tablishes  that  it  has  complied in  good faith  with  

6  the  requirements  of subsection  (b)—  

7  ‘‘(i)  shall  not  be  liable  to  a  job  appli-

8  cant,  an  employee,  the  Federal  Govern-

9  ment,  or  a  State  or  local  government,  

10  under  Federal,  State,  or  local  criminal  or  

11  civil  law  for  any  employment-related action  

12  taken  with  respect  to  a  job  applicant  or  

13  employee  in  good-faith  reliance  on  informa-

14  tion  provided through  the  system  estab-

15  lished under  subsection  (d);  and  

16  ‘‘(ii)  has  established compliance  with  

17  its  obligations  under  subparagraphs  (A)  

18  and (B)  of  paragraph  (1)  and subsection  

19  (b)  absent  a  showing  by  the  Secretary  of  

20  Homeland Security,  by  clear  and con-

21  vincing  evidence,  that  the  employer  had  

22  knowledge  that  an  employee  is  an  unau-

23  thorized alien.  

24  ‘‘(B)  MITIGATION  ELEMENT.—For  pur-

25  poses  of  subparagraph  (A)(i),  if  an  employer  
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1  proves  by  a  preponderance  of  the  evidence  that  

2  the  employer  uses  a  reasonable,  secure,  and es-

3  tablished technology  to  authenticate  the  identity  

4  of  the  new  employee,  that  fact  shall  be  taken  

5  into  account  for  purposes  of  determining  good  

6  faith  use  of  the  system  established under  sub-

7  section  (d).  

8  ‘‘(C)  FAILURE  TO  SEEK  AND  OBTAIN  

9 VERIFICATION.—Subject  to  the  effective  dates  

10  and other  deadlines  applicable  under  subsection  

11  (b),  in  the  case  of  a  person  or  entity  in  the  

12  United States  that  hires,  or  continues  to  em-

13  ploy,  an  individual,  or  recruits  or  refers  an  indi-

14  vidual  for  employment,  the  following  require-

15  ments  apply:  

16  ‘‘(i)  FAILURE  TO  SEEK  

17  VERIFICATION.—  

18  ‘‘(I)  IN  GENERAL.—If  the  person  

19  or  entity  has  not  made  an  inquiry,  

20  under  the  mechanism  established  

21  under  subsection  (d)  and in  accord-

22  ance  with  the  timeframes  established  

23  under  subsection  (b),  seeking  

24  verification  of  the  identity  and work  

25  eligibility  of  the  individual,  the  de-
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1  fense  under  subparagraph  (A)  shall  

2  not  be  considered to  apply  with  re-

3  spect  to  any  employment,  except  as  

4  provided in  subclause  (II).  

5  ‘‘(II)  SPECIAL  RULE  FOR  FAIL-

6 URE  OF  VERIFICATION  MECHANISM.—  

7  If  such  a  person  or  entity  in  good  

8  faith  attempts  to  make  an  inquiry  in  

9  order  to  qualify  for  the  defense  under  

10  subparagraph  (A)  and the  verification  

11  mechanism  has  registered that  not  all  

12  inquiries  were  responded to  during  the  

13  relevant  time,  the  person  or  entity  can  

14  make  an  inquiry  until  the  end of  the  

15  first  subsequent  working  day  in  which  

16  the  verification  mechanism  registers  

17  no  nonresponses  and qualify  for  such  

18  defense.  

19  ‘‘(ii)  FAILURE  TO  OBTAIN  

20  VERIFICATION.—If  the  person  or  entity  

21  has  made  the  inquiry  described in  clause  

22  (i)(I)  but  has  not  received an  appropriate  

23  verification  of  such  identity  and work  eligi-

24  bility  under  such  mechanism  within  the  

25  time  period specified under  subsection  
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1  (d)(2)  after  the  time  the  verification  in-

2  quiry  was  received,  the  defense  under  sub-

3  paragraph  (A)  shall  not  be  considered to  

4  apply  with  respect  to  any  employment  after  

5  the  end of such  time  period.’’.  

6  SEC. 1106. PREEMPTION AND STATES’ RIGHTS.  

7  Section  274A(h)(2)  of  the  Immigration  and Nation-

8  ality  Act  (8  U.S.C.  1324a(h)(2))  is  amend  to  read  ed  as  

9  follows:  

10  ‘‘(2)  PREEMPTION.—  

11  ‘‘(A)  SINGLE, NATIONAL  POLICY.—The  

12  provisions  of  this  section  preempt  any  State  or  

local  law,  ord  ing  13  inance,  policy,  or  rule,  includ  

14  any  criminal  or  civil  fine  or  penalty  structure,  

15  insofar  as  they  may  now  or  hereafter  relate  to  

16  the  hiring,  continued employment,  or  status  

17  verification  for  employment  eligibility  purposes,  

18  of unauthorized aliens.  

19  ‘‘(B)  STATE  ENFORCEMENT  OF  FEDERAL  

20  LAW.—  

21  ‘‘(i)  BUSINESS  LICENSING.—A  State,  

22  locality,  municipality,  or  political  subdivi-

23  sion  may  exercise  its  authority  over  busi-

24  ness  licensing  and similar  laws  as  a  pen-

25  alty  for  failure  to  use  the  verification  sys-
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1  tem  described in  subsection  (d)  to  verify  

2  employment  eligibility  when  and as  re-

3  quired under  subsection  (b).  

4  ‘‘(ii)  GENERAL  RULES.—A  State,  at  

5  its  own  cost,  may  enforce  the  provisions  of  

6  this  section,  but  only  insofar  as  such  State  

7  follows  the  Federal  regulations  imple-

8  menting  this  section,  applies  the  Federal  

9  penalty  structure  set  out  in  this  section,  

10  and complies  with  all  Federal  rules  and  

11  guidance  concerning  implementation  of this  

12  section.  Such  State  may  collect  any  fines  

13  assessed under  this  section.  An  employer  

14  may  not  be  subject  to  enforcement,  includ-

15  ing  audit  and investigation,  by  both  a  Fed-

16  eral  agency  and a  State  for  the  same  viola-

17  tion  under  this  section.  Whichever  entity,  

18  the  Federal  agency  or  the  State,  is  first  to  

19  initiate  the  enforcement  action,  has  the  

20  right  of  first  refusal  to  proceed with  the  

21  enforcement  action.  The  Secretary  must  

22  provide  copies  of  all  guidance,  training,  

23  and field instructions  provided to  Federal  

24  officials  implementing  the  provisions  of  

25  this  section  to  each  State.’’.  
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1  SEC. 1107. REPEAL.  

2  (a)  IN GENERAL.—Subtitle  A of title  IV of the  Illegal  

3  Immigration  Reform  and Immigrant  Responsibility Act  of  

4  1996  (8  U.S.C.  1324a note)  is  repealed.  

5  (b)  REFERENCES.—Any  reference  in  any  Federal  

law,  Executive  order,  rule,  regulation,  or  d  au-6  elegation  of  

thority,  or  any d  pertaining  to,  the  Depart-7  ocument  of,  or  

8  ment  ofHomeland Security,  Department  of Justice,  or the  

9  Social  Security  Administration,  to  the  employment  eligi-

10  bility  confirmation  system  established under  section  404  

11  of the  Illegal Immigration Reform and Immigrant  Respon-

12  sibility  Act  of  1996  (8  U.S.C.  1324a  note)  is  deemed to  

13  refer  to  the  employment  eligibility confirmation  system  es-

tablished und  )  of  the  Immigration  and  14  er  section  274A(d  

15  Nationality Act,  as  edamend by this  title.  

16  (c)  EFFECTIVE  DATE.—This  section  shall  take  effect  

on  the  d  ate  of the  enact-17  ate  that  is  24  months  after  the  d  

18  ment  of this  Act.  

19  (d)  CLERICAL  AMENDMENT.—The  table  of  sections,  

20  in  section  1(d)  of the  Illegal  Immigration  Reform  and Im-

21  migrant  Responsibility  Act  of  1996,  is  amended by  strik-

22  ing the  items  relating to  subtitle  A of title  IV.  

23  SEC. 1108. PENALTIES.  

24  Section  274A of the  Immigration  and Nationality Act  

(8  U.S.C.  1324a)  is  amend —25  ed  

26  (1)  in  subsection  (e)(1)—  
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1  (A)  by  striking  ‘‘Attorney  General’’  each  

2  place  such  term  appears  and inserting  ‘‘Sec-

3  retary  of Homeland Security’’;  and  

4  (B)  in  subparagraph  (D),  by  striking  

5  ‘‘Service’’  and inserting  ‘‘Department  of  Home-

6  land Security’’;  

7  (2)  in  subsection  (e)(4)—  

8  (A)  in  subparagraph  (A),  in  the  matter  be-

9  fore  clause  (i),  by  inserting  ‘‘,  subject  to  para-

10  graph  (10),’’  after  ‘‘in  an  amount’’;  

11  (B)  in  subparagraph  (A)(i),  by  striking  

12  ‘‘not  less  than  $250  and not  more  than  

13  $2,000’’  and inserting  ‘‘not  less  than  $2,500  

14  and not  more  than  $5,000’’;  

15  (C)  in  subparagraph  (A)(ii),  by  striking  

16  ‘‘not  less  than  $2,000  and not  more  than  

17  $5,000’’  and inserting  ‘‘not  less  than  $5,000  

18  and not  more  than  $10,000’’;  

19  (D)  in  subparagraph  (A)(iii),  by  striking  

20  ‘‘not  less  than  $3,000  and not  more  than  

21  $10,000’’  and inserting  ‘‘not  less  than  $10,000  

22  and not  more  than  $25,000’’;  and  

23  (E)  by  moving  the  margin  of  the  continu-

24  ation  text  following  subparagraph  (B)  two  ems  
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1 to the left and by amending subparagraph (B) 

2 to read as follows: 

3 ‘‘(B) may require the person or entity to 

4 take such other remedial action as is appro-

5 priate.’’; 

6 (3) in subsection (e)(5)— 

7 (A) in the paragraph heading, strike ‘‘PA-

8 PERWORK’’; 

9 (B) by inserting ‘‘, subject to paragraphs 

10 (10) through (12),’’ after ‘‘in an amount’’; 

11 (C) by striking ‘‘$100’’ and inserting 

12 ‘‘$1,000’’; 

13 (D) by striking ‘‘$1,000’’ and inserting 

14 ‘‘$25,000’’; and  

15 (E) by a ding at the end the following: 

16 ‘‘Failure by a person or entity to utilize the em-

17 ployment eligibility verification system as re-

18 quired by law, or providing information to the 

19 system that the person or entity knows or rea-

20 sonably believes to be false, shall be treated as 

21 a violation of subsection (a)(1)(A).’’; 

22 (4) by a ding at the end of subsection (e) the 

23 following: 

24 ‘‘(10) EXEMPTION FROM PENALTY FOR GOOD 

25 FAITH VIOLATION.—In the case of imposition of a 
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1  civil  penalty  under  paragraph  (4)(A)  with  respect  to  

2  a  violation  of  subsection  (a)(1)(A)  or  (a)(2)  for  hir-

3  ing  or  continuation  of  employment  or  recruitment  or  

4  referral  by  person  or  entity  and in  the  case  of  impo-

5  sition  of  a  civil  penalty  under  paragraph  (5)  for  a  

6  violation  of  subsection  (a)(1)(B)  for  hiring  or  re-

7  cruitment  or  referral  by  a  person  or  entity,  the  pen-

8  alty  otherwise  imposed may  be  waived or  reduced if  

9  the  violator  establishes  that  the  violator  acted in  

10  good faith.  

11  ‘‘(11)  MITIGATION  ELEMENT.—For  purposes  of  

12  paragraph  (4),  the  size  of  the  business  shall  be  

13  taken  into  account  when  assessing  the  level  of  civil  

14  money  penalty.  

15  ‘‘(12)  AUTHORITY  TO  DEBAR  EMPLOYERS  FOR  

16  CERTAIN  VIOLATIONS.—  

17  ‘‘(A)  IN  GENERAL.—If  a  person  or  entity  

18  is  determined by  the  Secretary  of Homeland Se-

19  curity  to  be  a  repeat  violator  of  paragraph  

20  (1)(A)  or  (2)  of  subsection  (a),  or  is  convicted  

21  of  a  crime  under  this  section,  such  person  or  

22  entity  may  be  considered for  debarment  from  

23  the  receipt  of  Federal  contracts,  grants,  or  co-

24  operative  agreements  in  accordance  with  the  de-

25  barment  standards  and pursuant  to  the  debar-
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1  ment  procedures  set  forth  in  the  Federal  Acqui-

2  sition  Regulation.  

3  ‘‘(B)  DOES  NOT  HAVE  CONTRACT, GRANT, 

4 AGREEMENT.—If  the  Secretary  of  Homeland  

5  Security  or  the  Attorney  General  wishes  to  have  

6  a  person  or  entity  considered for  debarment  in  

7  accordance  with  this  paragraph,  and such  an  

8  person  or  entity  does  not  hold a  Federal  con-

9  tract,  grant  or  cooperative  agreement,  the  Sec-

10  retary  or  Attorney  General  shall  refer  the  mat-

11  ter  to  the  Administrator  of  General  Services  to  

12  determine  whether  to  list  the  person  or  entity  

13  on  the  List  of  Parties  Excluded from  Federal  

14  Procurement,  and if  so,  for  what  duration  and  

15  under  what  scope.  

16  ‘‘(C)  HAS  CONTRACT, GRANT, AGREE-

17  MENT.—If  the  Secretary  of  Homeland Security  

18  or  the  Attorney  General  wishes  to  have  a  per-

19  son  or  entity  considered for  debarment  in  ac-

20  cordance  with  this  paragraph,  and such  person  

21  or  entity  holds  a  Federal  contract,  grant  or  co-

22  operative  agreement,  the  Secretary  or  Attorney  

23  General  shall  advise  all  agencies  or  departments  

24  holding  a  contract,  grant,  or  cooperative  agree-

25  ment  with  the  person  or  entity  of  the  Govern-

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0790




       
 

     
 

       
 

     
 

        

       
 

          

       
 

     
 

     
 

        

       
 

    
 

       

    
 

    
 

      
 

      

      
 

       
 

       
 

       
 

       
 

      
 

        
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

139  

1  ment’s  interest  in  having  the  person  or  entity  

2  considered for  debarment,  and after  soliciting  

3  and considering  the  views  of  all  such  agencies  

4  and departments,  the  Secretary  or  Attorney  

5  General  may  refer  the  matter  to  any  appro-

6  priate  lead agency  to  determine  whether  to  list  

7  the  person  or  entity  on  the  List  of  Parties  Ex-

8  cluded from  Federal  Procurement,  and if so,  for  

9  what  duration  and under  what  scope.  

10  ‘‘(D)  REVIEW.—Any  decision  to  debar  a  

11  person  or  entity  in  accordance  with  this  para-

12  graph  shall  be  reviewable  pursuant  to  part  9.4  

13  of the  Federal  Acquisition  Regulation.  

14  ‘‘(13)  OFFICE  FOR  STATE  AND  LOCAL  GOVERN-

15  MENT  COMPLAINTS.—The  Secretary  of  Homeland  

16  Security  shall  establish  an  office—  

17  ‘‘(A)  to  which  State  and local  government  

18  agencies  may  submit  information  indicating  po-

19  tential  violations  of  subsection  (a),  (b),  or  

20  (g)(1)  that  were  generated in  the  normal  course  

21  of  law  enforcement  or  the  normal  course  of  

22  other  official  activities  in  the  State  or  locality;  

23  ‘‘(B)  that  is  required to  indicate  to  the  

24  complaining  State  or  local  agency  within  five  

25  business  days  of  the  filing  of  such  a  complaint  
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1  by  identifying  whether  the  Secretary  will  fur-

2  ther  investigate  the  information  provided;  

3  ‘‘(C)  that  is  required to  investigate  those  

4  complaints  filed by  State  or  local  government  

5  agencies  that,  on  their  face,  have  a  substantial  

6  probability  of validity;  

7  ‘‘(D)  that  is  required to  notify  the  com-

8  plaining  State  or  local  agency  of  the  results  of  

9  any  such  investigation  conducted;  and  

10  ‘‘(E)  that  is  required to  report  to  the  Con-

11  gress  annually  the  number  of  complaints  re-

12  ceived under  this  paragraph,  the  States  and lo-

13  calities  that  filed such  complaints,  and the  reso-

14  lution  of the  complaints  investigated by the  Sec-

15  retary.’’;  and  

16  (5)  by  amending  paragraph  (1)  of subsection  (f)  

17  to  read as  follows:  

18  ‘‘(1)  CRIMINAL  PENALTY.—Any  person  or  enti-

19  ty  which  engages  in  a  pattern  or  practice  of  viola-

20  tions  of  subsection  (a)(1)  or  (2)  shall  be  fined not  

21  more  than  $5,000  for  each  unauthorized alien  with  

22  respect  to  which  such  a  violation  occurs,  imprisoned  

23  for  not  more  than  18  months,  or  both,  notwith-

24  standing  the  provisions  of  any  other  Federal  law  re-

25  lating  to  fine  levels.’’.  
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SEC. 1109.  D  MISU  OF  MENTS.  1 FRAU AND  SE  DOCU  

2  Section  1546(b)  of  title  18,  United States  Code,  is  

amend —3  ed  

4  (1)  in  paragraph  (1),  by  striking  ‘‘identification  

5  document,’’  and inserting  ‘‘identification  document  

6  or  document  meant  to  establish  work  authorization  

7  (includ  the  ocuments  escribed in  ing  d  d  section  

8  274A(b)  of  the  Immigration  and Nationality  Act),’’;  

9  and  

10  (2)  in  paragraph  (2),  by  striking  ‘‘identification  

11  d  inserting  ‘‘id  ocument  or  ocument’’  and  entification  d  

12  document  meant  to  establish  work  authorization  (in-

cluding  the  documents  d  in  section  274A(b)  13  escribed  

14  of the  Immigration  and Nationality Act),’’.  

15  SEC.  1110.  PROTECTION  OF  SOCIAL  SECURITY  ADMINIS-

16  TRATION PROGRAMS.  

17  (a)  FUNDING  UNDER  AGREEMENT.—Effective  for  

18  fiscal  years  beginning  on  or  after  October  1,  2019,  the  

19  Commissioner  of  Social  Security  and the  Secretary  of  

20  Homeland Security  shall  enter  into  and maintain  an  

21  agreement which shall—  

(1)  provid  s  to  the  Commissioner  for  the  22  e  fund  

23  full  costs  of  the  responsibilities  of  the  Commissioner  

24  und  )  of  the  Immigration  and  er  section  274A(d  Na-

25  tionality  Act  (8  U.S.C.  1324a(d  ed  )),  as  amend  by  

26  this  title,  including (but  not  limited to)—  
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1  (A)  acquiring,  installing,  and maintaining  

2  technological  equipment  and systems  necessary  

3  for  the  fulfillment  of  the  responsibilities  of  the  

Commissioner  und  ),  but  4  er  such  section  274A(d  

5  only  that  portion  of  such  costs  that  are  attrib-

6  utable  exclusively to  such  responsibilities;  and  

7  (B)  respond  ivid  ing  to  ind  uals  who  contest  

8  a  tentative  nonconfirmation  provid by  the  ed  em-

9  ployment  eligibility  verification  system  estab-

lished und such  section;  10  er  

11  (2)  provid  s  annually  in  ad  e  such  fund  vance  of  

12  the  applicable  quarter  based on  estimating  method-

13  ology  agreed to  by  the  Commissioner  and the  Sec-

14  retary  (except  in  such  instances  where  the  delayed  

15  enactment  of  an  annual  appropriation  may  preclude  

16  such  quarterly payments);  and  

17  (3)  require  an  annual  accounting  and reconcili-

ation  of the  actual  costs  incurred and  s pro-18  the  fund  

19  vid  unded  er  the  agreement,  which  shall  be  reviewed  

20  by  the  Inspectors  General  of  the  Social  Security  Ad-

21  ministration  and the  Department  of Homeland Secu-

22  rity.  

23  (b)  CONTINUATION  OF  EMPLOYMENT  VERIFICATION  

24  IN  ABSENCE  OF  TIMELY  AGREEMENT.—In  any  case  in  

which the  agreement  required und subsection (a)  for any  25  er  
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1  fiscal  year  beginning  on  or  after  October  1,  2019,  has  not  

2  been  reached as  of October  1  of such fiscal year,  the  latest  

3  agreement  between  the  Commissioner  and the  Secretary  

of  Homeland Security  provid  ing  to  cover  the  4  ing  for  fund  

5  costs  of  the  responsibilities  of  the  Commissioner  under  

6  section  274A(d)  of  the  Immigration  and Nationality  Act  

7  (8  U.S.C.  1324a(d  eemed  ))  shall  be  d  in  effect  on  an  in-

8  terim  basis  for  such  fiscal  year  until  such  time  as  an  

9  agreement  required under  subsection  (a)  is  subsequently  

10  reached,  except  that  the  terms  of  such  interim  agreement  

11  shall  be  modified by the  Director  of the  Office  of Manage-

12  ment  and Bud  just  for  inflation  and  get  to  ad  any  increase  

13  or  d  er  the  employ  ecrease  in  the  volume  of  requests  und  -

14  ment  eligibility  verification  system.  In  any  case  in  which  

an interim agreement  applies  for any fiscal year und this  15  er  

16  subsection,  the  Commissioner  and the  Secretary  shall,  not  

17  later  than  October  1  of  such  fiscal  year,  notify  the  Com-

18  mittee  on  Ways  and Means,  the  Committee  on  the  Judici-

19  ary,  and the  Committee  on  Appropriations  of  the  House  

20  of  Representatives  and the  Committee  on  Finance,  the  

21  Committee  on  the  Judiciary,  and the  Committee  on  Ap-

22  propriations  of  the  Senate  of  the  failure  to  reach  the  

23  agreement  required under  subsection  (a)  for  such  fiscal  

24  year.  Until  such  time  as  the  agreement  required under  

25  subsection  (a)  has  been  reached for  such  fiscal  year,  the  
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1 Commissioner and the Secretary shall, not later than the 

end of each 90-d  after October 1 of such fiscal2 ay period  

3 year, notify such Committees of the status of negotiations 

4 between the Commissioner and the Secretary in order to 

5 reach such an agreement. 

6 SEC. 1111. DFRAU PREVENTION. 

7 (a) BLOCKING MISUSED SOCIAL SECURITY ACCOUNT 

8 NUMBERS.—The Secretary of Homeland Security, in con-

9 sultation with the Commissioner of Social Security, shall 

10 establish a program in which social security account num-

11 bers that have been identified to be subject to unusual 

12 multiple use in the employment eligibility verification sys-

13 tem established  er ) of the Immigrationund section 274A(d  

14 and Nationality Act (8 U.S.C. 1324a(d  ed)), as amend  by 

15 this title, or that are otherwise suspected or determined  

16 to have been compromised by id  orentity fraud  other mis-

17 use, shall be blocked from use for such system purposes 

unless the ind  ual using such number is able to estab-18 ivid  

19 lish, through secure and fair a ditional security proce-

dures, that the individ  er of the20 ual is the legitimate hold  

21 number. 

22 (b) ALLOWING SUSPENSION OF USE OF CERTAIN SO-

23 CIAL SECURITY ACCOUNT NUMBERS.—The Secretary of 

24 Homeland Security, in consultation with the Commis-

25 sioner of Social Security, shall establish a program which 
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1  shall  provide  a  reliable,  secure  method by  which  victims  

2  of  identity  fraud and  ivid  or  other  ind  uals  may  suspend  

3  limit  the  use  of  their  social  security  account  number  or  

4  other  identifying  information  for  purposes  of  the  employ-

5  ment  eligibility  verification  system  established under  sec-

6  tion  274A(d)  of  the  Immigration  and Nationality  Act  (8  

U.S.C.  1324a(d)),  as  amend by this  title.  The  Secretary  7  ed  

8  may  implement  the  program  on  a  limited pilot  program  

basis  before  making it fully available  to  all ind  uals.  9  ivid  

10  (c)  ALLOWING  PARENTS  TO PREVENT  THEFT  OF  

11  THEIR  CHILD’S IDENTITY.—The  Secretary  of  Homeland  

12  Security,  in  consultation  with  the  Commissioner  of Social  

13  Security,  shall  establish  a  program  which  shall  provide a  

14  reliable,  secure  method by  which  parents  or  legal  guard-

15  ians  may  suspend or  limit  the  use  of  the  social  security  

16  account  number  or  other  identifying  information  of  a  

17  minor under their care  for the  purposes  of the  employment  

18  eligibility verification  system  established und 274A(d  er  ) of  

19  the  Immigration  and Nationality Act  (8  U.S.C.  1324a(d)),  

20  as  amended by  this  title.  The  Secretary  may  implement  

21  the  program  on  a  limited pilot  program  basis  before  mak-

ing it fully available to  all ind  uals.  22  ivid  
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1  SEC.  1112.  SE  OF  EMPLOYMENT  U  ELIGIBILITY  

2 VERIFICATION PHOTO TOOL.  

3  An  employer  or  entity  who  uses  the  photo  matching  

4  tool,  if required by the  Secretary as  part  of the  verification  

5  system,  shall  match,  either  visually,  or  using  facial  rec-

6  ognition  or  other  verification  technology  approved or  re-

7  quired by  the  Secretary,  the  photo  matching  tool  photo-

8  graph  to  the  photograph  on  the  identity  or  employment  

9  eligibility  d  ed  ivid  ocument  provid  by  the  ind  ual  or  to  the  

10  face  of the  employee  submitting  the  document  for  employ-

ment  verification  purposes,  or  both,  as  d  by  the  11  etermined  

12  Secretary.  

13  SEC.  1113.  IDENTITY  AU  EMPLOYMENT  THENTICATION  ELI-

14  GIBILITY VERIFICATION PILOT PROGRAMS.  

15  Not  later  than  24  months  after  the  d  of the  ate  enact-

16  ment  of  this  Act,  the  Secretary  of  Homeland Security,  

17  after  consultation  with  the  Commissioner  of  Social  Secu-

18  rity  and the  Director  of  the  National  Institute  of  Stand-

19  ard and  not  less  s  Technology,  shall  establish by regulation  

20  than  2  Identity  Authentication  Employment  Eligibility  

21  Verification  pilot  programs,  each  using a  dseparate  and is-

22  tinct  technology  (the  ‘‘Authentication  Pilots’’).  The  pur-

23  pose  of  the  Authentication  Pilots  shall  be  to  provide  for  

24  identity  authentication  and employment  eligibility  

25  verification  with  respect  to  enrolled new  employees  which  

26  shall be  available  to  any employer that  elects  to  participate  
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1  in  either  of  the  Authentication  Pilots.  Any  participating  

2  employer  may  cancel  the  employer’s  participation  in  the  

3  Authentication  Pilot  after  one  year  after  electing  to  par-

4  ticipate  without  prejud  to  ice  future  participation.  The  Sec-

5  retary  shall  report  to  the  Committee  on  the  Judiciary  of  

6  the  House  of  Representatives  and the  Committee  on  the  

Jud  ings  on  the  7  iciary  of  the  Senate  the  Secretary’s  find  

8  Authentication  Pilots,  including  the  authentication  tech-

9  nologies  chosen,  not  later  than  12  months  after  com-

10  mencement of the  Authentication Pilots.  

11  SEC. 1114. INSPECTOR GENERAL AUDITS.  

12  (a)  IN GENERAL.—Not  later  than  1  year  after  the  

13  date  of  the  enactment  of  this  Act,  the  Inspector  General  

of the  Social Security Ad  its  14  ministration shall complete  aud  

of  the  following  categories  in  ord  ence  15  er  to  uncover  evid  

16  of  ind  uals  who  are  not  authorized  ivid  to  work  in  the  

17  United States:  

18  (1)  Workers  who  dispute  wages  reported on  

19  their  social  security  account  number  when  they  be-

20  lieve  someone  else  has  used such  number  and name  

21  to  report  wages.  

22  (2)  Children’s  social  security  account  numbers  

23  used for  work  purposes.  
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1  (3)  Employers  whose  workers  present  signifi-

2  cant  numbers  of  mismatched social  security  account  

3  numbers  or  names  for  wage  reporting.  

4  (b)  SUBMISSION.—The  Inspector  General  of  the  So-

5  cial  Security  Administration  shall  submit  the  audits  com-

6  pleted under subsection (a)  to  the  Committee  on Ways  and  

7  Means  of the  House  ofRepresentatives  and the  Committee  

8  on  Finance  of  the  Senate  for  review  of  the  evidence  of  

9  ind  uals  who  are  not  authorized  ivid  to  work  in  the  United  

10  States.  The  Chairmen  of those  Committees  shall  then  de-

11  termine  information  to  be  shared with  the  Secretary  of  

12  Homeland Security  so  that  such  Secretary  can  investigate  

the  unauthorized employment  d  by  such  evi-13  emonstrated  

14  dence.  

TITLE  II—SANCTU  CITIES  15  ARY  

16  AND  STATE  AND  LOCAL  LAW  

17  ENFORCEMENT  COOPERA-

18  TION  

19  SEC. 2201. SHORT TITLE.  

20  This  title  may  be  cited as  the  ‘‘No  Sanctuary  for  

21  Criminals Act’’.  
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1  SEC.  2202.  STATE  NONCOMPLIANCE  WITH  ENFORCEMENT  

2 OF IMMIGRATION LAW.  

3  (a)  IN GENERAL.—Section  642  of  the  Illegal  Immi-

4  gration  Reform  and Immigrant  Responsibility Act  of 1996  

5  (8  U.S.C.  1373)  is  amended—  

6  (1)  by  striking  subsection  (a)  and inserting  the  

7  following:  

8  ‘‘(a)  IN GENERAL.—Notwithstanding  any  other  pro-

9  vision  of  Federal,  State,  or  local  law,  no  Federal,  State,  

10  or local government entity,  and no  individual,  may prohibit  

11  or  in  any  way  restrict,  a  Federal,  State,  or  local  govern-

12  ment  entity,  official,  or  other  personnel  from  complying  

13  with  the  immigration  laws  (as  defined in  section  

14  101(a)(17)  of  the  Immigration  and Nationality  Act  (8  

15  U.S.C.  1101(a)(17))),  or  from  assisting  or  cooperating  

16  with  Federal  law  enforcement  entities,  officials,  or  other  

17  personnel regarding the  enforcement of these laws.’’;  

18  (2)  by  striking  subsection  (b)  and inserting  the  

19  following:  

20  ‘‘(b)  LAW  ENFORCEMENT  ACTIVITIES.—Notwith-

21  standing  any  other  provision  of  Federal,  State,  or  local  

22  law,  no  Federal,  State,  or  local  government  entity,  and no  

23  individual,  may prohibit,  or  in  any way restrict,  a  Federal,  

24  State,  or  local  government  entity,  official,  or  other  per-

25  sonnel  from  undertaking  any  of the  following  law  enforce-

26  ment  activities  as  they relate  to  information  regarding  the  
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1 citizenship or immigration status, lawful or unlawful, the 

2 inad  eportability, or the custodmissibility or d  y status, of 

any ind  ual:3 ivid  

4 ‘‘(1) Making inquiries to any ind  ual in ordivid  er 

5 to obtain such information regard  ividing such ind  ual 

or any other ind  uals.6 ivid  

‘‘(2) Notifying the Fed  -7 eral Government regard  

ing the presence of ind  uals who are encountered8 ivid  

9 by law enforcement officials or other personnel of a 

10 State or ivision of State.political subd  a 

11 ‘‘(3) Complying with requests for such informa-

12 tion from Federal law enforcement entities, officials, 

13 or other personnel.’’; 

14 (3) in subsection (c), by striking ‘‘Immigration 

15 and Naturalization Service’’ and inserting ‘‘Depart-

16 ment of Homeland Security’’; and  

17 (4) by a d  at the ending the following: 

18 ‘‘(d) COMPLIANCE.— 

19 ‘‘(1) ELIGIBILITY FOR CERTAIN GRANT PRO-

20 GRAMS.—A State, or a political subdivision of a 

21 State, that is found not to be in compliance with 

22 subsection (a) or (b) shall not be eligible to receive— 

23 ‘‘(A) any of the fund that woulds otherwise 

be allocated to the State or ivision24 political subd  

25 under section 241(i) of the Immigration and  
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1  Nationality  Act  (8  U.S.C.  1231(i)),  the  ‘Cops  

2  on  the  Beat’  program  under  part  Q  of  title  I  of  

3  the  Omnibus  Crime  Control  and Safe  Streets  

4  Act  of  1968  (34  U.S.C.  10381  et  seq.),  or  the  

5  Edward Byrne  Memorial  Justice  Assistance  

6  Grant  Program  under  subpart  1  of  part  E  of  

7  title  I  of  the  Omnibus  Crime  Control  and Safe  

8  Streets  Act  of  1968  (34  U.S.C.  10151  et  seq.);  

9  or  

10  ‘‘(B)  any  other  grant  administered by  the  

11  Department  of  Justice  that  is  substantially  re-

12  lated to  law  enforcement  (including  enforcement  

13  of  the  immigration  laws),  immigration,  enforce-

14  ment  of  the  immigration  laws,  or  naturalization  

15  or  administered by  the  Department  of  Home-

16  land Security  that  is  substantially  related to  im-

17  migration,  the  enforcement  of  the  immigration  

18  laws,  or  naturalization.  

19  ‘‘(2)  TRANSFER  OF  CUSTODY  OF  ALIENS  PEND-

20  ING  REMOVAL  PROCEEDINGS.—The  Secretary,  at  the  

21  Secretary’s  discretion,  may  decline  to  transfer  an  

22  alien  in  the  custody  of  the  Department  of  Homeland  

23  Security  to  a  State  or  political  subdivision  of a  State  

24  found not  to  be  in  compliance  with  subsection  (a)  or  
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1  (b),  regardless  of  whether  the  State  or  political  sub-

2  division  of  the  State  has  issued a  writ  or  warrant.  

3  ‘‘(3)  TRANSFER  OF  CUSTODY  OF  CERTAIN  

4 ALIENS  PROHIBITED.—The  Secretary  shall  not  

5  transfer  an  alien  with  a  final  order  of  removal  pur-

6  suant  to  paragraph  (1)(A)  or  (5)  of  section  241(a)  

7  of  the  Immigration  and Nationality  Act  (8  U.S.C.  

8  1231(a))  to  a  State  or  a  political  subdivision  of  a  

9  State  that  is  found not  to  be  in  compliance  with  sub-

10  section  (a)  or  (b).  

11  ‘‘(4)  ANNUAL  DETERMINATION.—The  Secretary  

12  shall  determine  for  each  calendar  year  which  States  

13  or  political  subdivision  of  States  are  not  in  compli-

14  ance  with  subsection  (a)  or  (b)  and shall  report  such  

15  determinations  to  Congress  by  March  1  of  each  suc-

16  ceeding  calendar  year.  

17  ‘‘(5)  REPORTS.—The  Secretary  of  Homeland  

18  Security  shall  issue  a  report  concerning  the  compli-

19  ance  with  subsections  (a)  and (b)  of  any  particular  

20  State  or  political  subdivision  of  a  State  at  the  re-

21  quest  of  the  House  or  the  Senate  Judiciary  Com-

22  mittee.  Any  jurisdiction  that  is  found not  to  be  in  

23  compliance  shall  be  ineligible  to  receive  Federal  fi-

24  nancial  assistance  as  provided in  paragraph  (1)  for  

25  a  minimum  period of  1  year,  and shall  only  become  
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1 eligible again after the Secretary of Homeland Secu-

2 rity certifies that the jurisdiction has come into com-

3 pliance. 

4 ‘‘(6) REALLOCATION.—Any funds that are not 

5 allocated to a State or to a political subdivision of 

6 a State due to the failure of the State or of the po-

7 litical subdivision of the State to comply with sub-

8 section (a) or (b) shall be reallocated to States or to 

9 political subdivisions of States that comply with both 

10 such subsections. 

11 ‘‘(e) CONSTRUCTION.—Nothing in this section shall 

12 require law enforcement officials from States, or from po-

13 litical subdivisions of States, to report or arrest victims 

14 or witnesses of a criminal offense.’’. 

15 ments mad(b) EFFECTIVE DATE.—The amend  e by 

this section shall take effect on ate of the enactment16 the d  

17 of this Act, except that subsection (d) of section 642 of 

18 the Illegal Immigration Reform and Immigrant Responsi-

19 bility Act of 1996 (8 U.S.C. 1373), as a ded by this sec-

20 tion, shall apply only to prohibited acts committed on or 

21 after the date of the enactment of this Act. 
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1  SEC.  2203.  CLARIFYING  THE  AUTHORITY  OF  ICE  DETAIN-

2 ERS.  

3  (a)  IN GENERAL.—Section  287(d)  of  the  Immigra-

tion  and Nationality  Act  (8  U.S.C.  1357(d  ed  4  ))  is  amend  

5  to  read as  follows:  

6  ‘‘(d)  DETAINER  OF  INADMISSIBLE  OR  DEPORTABLE  

7 ALIENS.—  

8  ‘‘(1)  IN  GENERAL.—In  the  case  of an  individual  

9  who  is  arrested by  any  Federal,  State,  or  local  law  

10  enforcement  official  or  other  personnel  for  the  al-

11  leged violation  of  any  criminal  or  motor  vehicle  law,  

12  the  Secretary  may  issue  a  detainer  regarding  the  in-

13  dividual  to  any  Federal,  State,  or  local  law  enforce-

14  ment  entity,  official,  or  other  personnel  if  the  Sec-

15  retary  has  probable  cause  to  believe  that  the  indi-

16  vidual  is  an  inadmissible  or  deportable  alien.  

17  ‘‘(2)  PROBABLE  CAUSE.—Probable  cause  is  

18  deemed to  be  established if—  

‘‘(A)  the  ind  ual  who  is  the  subject  of  19  ivid  

20  the  detainer  matches,  pursuant  to  biometric  

21  confirmation  or  eral  d  s,  other  Fed  atabase  record  

22  the  identity  of  an  alien  who  the  Secretary  has  

23  reasonable  ground to  believe  to  be  inad  s  missible  

24  or  deportable;  

‘‘(B)  the  ind  ual  who  is  the  subject  of  25  ivid  

26  the  detainer  is  the  subject  of  ongoing  removal  
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proceed  ing  matters  where  a  charg-1  ings,  includ  

2  ing  document  has  already  been  served;  

3  ‘‘(C)  the  individual  who  is  the  subject  of  

4  the  detainer  has  previously  been  ordered re-

5  moved from  the  United States  and such  an  

6  order  is  administratively  final;  

7  ‘‘(D)  the  individual  who  is  the  subject  of  

8  the  detainer  has  made  voluntary  statements  or  

9  provided reliable  evidence  that  indicate  that  

10  they  are  an  inadmissible  or  deportable  alien;  or  

11  ‘‘(E)  the  Secretary  otherwise  has  reason-

12  able  grounds  to  believe  that  the  individual  who  

13  is  the  subject  of  the  detainer  is  an  inadmissible  

14  or  deportable  alien.  

15  ‘‘(3)  TRANSFER  OF  CUSTODY.—If  the  Federal,  

16  State,  or  local  law  enforcement  entity,  official,  or  

17  other  personnel  to  whom  a  detainer  is  issued com-

18  plies  with  the  detainer  and detains  for  purposes  of  

19  transfer  of  custody  to  the  Department  of  Homeland  

20  Security  the  individual  who  is  the  subject  of  the  de-

21  tainer,  the  Department  may  take  custody  of  the  in-

22  dividual  within  48  hours  (excluding  weekends  and  

23  holidays),  but  in  no  instance  more  than  96  hours,  

24  following  the  date  that  the  individual  is  otherwise  to  
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1  be  released from  the  custody  of the  relevant  Federal,  

2  State,  or  local  law  enforcement  entity.’’.  

3  (b)  IMMUNITY.—  

4  (1)  IN  GENERAL.—A  State  or  a  political  sub-

5  division  of  a  State  (and the  officials  and personnel  

6  of  the  State  or  subdivision  acting  in  their  official  ca-

7  pacities),  and a  nongovernmental  entity  (and its  per-

8  sonnel)  contracted by  the  State  or  political  subdivi-

9  sion  for  the  purpose  of providing  detention,  acting  in  

10  compliance  with  a  Department  of  Homeland Secu-

11  rity  detainer  issued pursuant  to  this  section  who  

12  temporarily  holds  an  alien  in  its  custody  pursuant  to  

13  the  terms  of  a  detainer  so  that  the  alien  may  be  

14  taken  into  the  custody  of  the  Department  of  Home-

15  land Security,  shall  be  considered to  be  acting  under  

16  color  of  Federal  authority  for  purposes  of  deter-

17  mining  their  liability  and shall  be  held harmless  for  

18  their  compliance  with  the  detainer  in  any  suit  seek-

19  ing  any  punitive,  compensatory,  or  other  monetary  

20  damages.  

21  (2)  FEDERAL  GOVERNMENT  AS  DEFENDANT.—  

22  In  any  civil  action  arising  out  of the  compliance  with  

23  a  Department  of  Homeland Security  detainer  by  a  

24  State  or  a  political  subdivision  of  a  State  (and the  

25  officials  and personnel  of  the  State  or  subdivision  
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1  acting  in  their  official  capacities),  or  a  nongovern-

2  mental  entity  (and its  personnel)  contracted by  the  

3  State  or  political  subdivision  for  the  purpose  of  pro-

4  viding  detention,  the  United States  Government  

5  shall  be  the  proper  party  named as  the  defendant  in  

6  the  suit  in  regard to  the  detention  resulting  from  

7  compliance  with  the  detainer.  

8  (3)  BAD  FAITH  EXCEPTION.—Paragraphs  (1)  

9  and (2)  shall  not  apply  to  any  mistreatment  of  an  

10  individual  by  a  State  or  a  political  subdivision  of  a  

11  State  (and the  officials  and personnel  of  the  State  

12  or  subdivision  acting  in  their  official  capacities),  or  

13  a  nongovernmental  entity  (and its  personnel)  con-

14  tracted by  the  State  or  political  subdivision  for  the  

15  purpose  of providing  detention.  

16  (c)  PRIVATE  RIGHT  OF  ACTION.—  

17  (1)  CAUSE  OF  ACTION.—Any  individual,  or  a  

18  spouse,  parent,  or  child of  that  individual  (if  the  in-

19  dividual  is  deceased),  who  is  the  victim  of  a  murder,  

20  rape,  or  any  felony,  as  defined by  the  State,  for  

21  which  an  alien  (as  defined in  section  101(a)(3)  of  

22  the  Immigration  and Nationality  Act  (8  U.S.C.  

23  1101(a)(3)))  has  been  convicted and sentenced to  a  

24  term  of  imprisonment  of  at  least  1  year,  may  bring  

25  an  action  against  a  State  or  political  subdivision  of  
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1  a  State  or  public  official  acting  in  an  official  capac-

2  ity  in  the  appropriate  Federal  court  if  the  State  or  

3  political  subdivision,  except  as  provided in  paragraph  

4  (3)—  

5  (A)  released the  alien  from  custody  prior  

6  to  the  commission  of  such  crime  as  a  con-

7  sequence  of  the  State  or  political  subdivision’s  

8  declining  to  honor  a  detainer  issued pursuant  to  

9  section  287(d)(1)  of  the  Immigration  and Na-

10  tionality  Act  (8  U.S.C.  1357(d)(1));  

11  (B)  has  in  effect  a  statute,  policy,  or  prac-

12  tice  not  in  compliance  with  section  642  of  the  

13  Illegal  Immigration  Reform  and Immigrant  Re-

14  sponsibility  Act  of  1996  (8  U.S.C.  1373)  as  

15  amended,  and as  a  consequence  of  its  statute,  

16  policy,  or  practice,  released the  alien  from  cus-

17  tody  prior  to  the  commission  of  such  crime;  or  

18  (C)  has  in  effect  a  statute,  policy,  or  prac-

19  tice  requiring  a  subordinate  political  subdivision  

20  to  decline  to  honor  any  or  all  detainers  issued  

21  pursuant  to  section  287(d)(1)  of  the  Immigra-

22  tion  and Nationality  Act  (8  U.S.C.  1357(d)(1)),  

23  and,  as  a  consequence  of  its  statute,  policy  or  

24  practice,  the  subordinate  political  subdivision  

25  declined to  honor  a  detainer  issued pursuant  to  
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1  such  section,  and as  a  consequence  released the  

2  alien  from  custody  prior  to  the  commission  of  

3  such  crime.  

4  (2)  LIMITATIONS  ON  BRINGING  ACTION.—An  

5  action  may  not  be  brought  under  this  subsection  

6  later  than  10  years  following  the  occurrence  of  the  

7  crime,  or  death  of  a  person  as  a  result  of  such  

8  crime,  whichever  occurs  later.  

9  (3)  PROPER  DEFENDANT.—If  a  political  sub-

10  division  of  a  State  declines  to  honor  a  detainer  

11  issued pursuant  to  section  287(d)(1)  of  the  Immi-

12  gration  and Nationality  Act  (8  U.S.C.  1357(d))  as  

13  a  consequence  of  the  State  or  another  political  sub-

14  division  with  jurisdiction  over  the  subdivision  prohib-

15  iting  the  subdivision  through  a  statute  or  other  legal  

16  requirement  of  the  State  or  other  political  subdivi-

17  sion—  

18  (A)  from  honoring  the  detainer;  or  

19  (B)  fully  complying  with  section  642  of  the  

20  Illegal  Immigration  Reform  and Immigrant  Re-

21  sponsibility  Act  of 1996  (8  U.S.C.  1373),  

22  and,  as  a  consequence  of  the  statute  or  other  legal  

23  requirement  of  the  State  or  other  political  subdivi-

24  sion,  the  subdivision  released the  alien  referred to  in  

25  paragraph  (1)  from  custody  prior  to  the  commission  
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1  of  the  crime  referred to  in  that  paragraph,  the  State  

2  or  other  political  subdivision  that  enacted the  statute  

3  or  other  legal  requirement,  shall  be  deemed to  be  the  

4  proper  defendant  in  a  cause  of  action  under  this  

5  subsection,  and no  such  cause  of  action  may  be  

6  maintained against  the  political  subdivision  which  

7  declined to  honor  the  detainer.  

8  (4)  ATTORNEY’S  FEE  AND  OTHER  COSTS.—In  

9  any  action  or  proceeding  under  this  subsection  the  

10  court  shall  allow  a  prevailing  plaintiff  a  reasonable  

11  attorneys‘‘  fee  as  part  of  the  costs,  and include  ex-

12  pert  fees  as  part  of the  attorneys’’  fee.  

13  (d)  ELIGIBILITY  FOR  CERTAIN  GRANT  PROGRAMS.—  

14  (1)  IN  GENERAL.—Except  as  provided in  para-

15  graph  (2),  a  State  or  political  subdivision  of  a  State  

16  that  has  in  effect  a  statute,  policy  or  practice  pro-

17  viding  that  it  not  comply  with  any  or  all  Department  

18  of  Homeland Security  detainers  issued pursuant  to  

19  section  287(d)(1)  of  the  Immigration  and Nation-

20  ality  Act  (8  U.S.C.  1357(d))  shall  not  be  eligible  to  

21  receive—  

22  (A)  any  of  the  funds  that  would otherwise  

23  be  allocated to  the  State  or  political  subdivision  

24  under  section  241(i)  of  the  Immigration  and  

25  Nationality  Act  (8  U.S.C.  1231(i)),  the  ‘‘Cops  
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1  on  the  Beat’’  program  under  part  Q  of  title  I  

2  of  the  Omnibus  Crime  Control  and Safe  Streets  

3  Act  of  1968  (34  U.S.C.  10301  et  seq.),  or  the  

4  Edward Byrne  Memorial  Justice  Assistance  

5  Grant  Program  under  subpart  1  of  part  E  of  

6  title  I  of  the  Omnibus  Crime  Control  and Safe  

7  Streets  Act  of  1968  (34  U.S.C.  10151  et  seq.);  

8  or  

9  (B)  any  other  grant  administered by  the  

10  Department  of  Justice  that  is  substantially  re-

11  lated to  law  enforcement  (including  enforcement  

12  of  the  immigration  laws),  immigration,  or  natu-

13  ralization  or  grant  administered by  the  Depart-

14  ment  of Homeland Security  that  is  substantially  

15  related to  immigration,  enforcement  of  the  im-

16  migration  laws,  or  naturalization.  

17  (2)  EXCEPTION.—A  political  subdivision  de-

18  scribed in  subsection  (c)(3)  that  declines  to  honor  a  

19  detainer  issued pursuant  to  section  287(d)(1)  of  the  

20  Immigration  and Nationality  Act  (8  U.S.C.  

21  1357(d)(1))  as  a  consequence  of  being  required to  

22  comply  with  a  statute  or  other  legal  requirement  of  

23  a  State  or  another  political  subdivision  with  jurisdic-

24  tion  over  that  political  subdivision,  shall  remain  eli-

25  gible  to  receive  grant  funds  described in  paragraph  
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1 (1). In the case described in the previous sentence, 

2 the State or political subdivision that enacted the 

3 statute or other legal requirement shall not be eligi-

4 ble to receive such funds. 

5 SEC. 2204. SARAH AND GRANT’S LAW. 

6 (a) DETENTION OF ALIENS DURING REMOVAL PRO-

7 CEEDINGS.— 

8 (1) CLERICAL AMENDMENTS.—(A) Section 236 

9 of the Immigration and Nationality Act (8 U.S.C. 

10 1226) is amended by striking ‘‘Attorney General’’ 

11 each place it appears (except in the second place 

12 that term appears in section 236(a)) and inserting 

13 ‘‘Secretary of Homeland Security’’. 

14 (B) Section 236(a) of such Act (8 U.S.C. 

15 1226(a)) is amended by inserting ‘‘the Secretary of 

16 Homeland Security or’’ before ‘‘the Attorney Gen-

17 eral—’’. 

18 (C) Section 236(e) of such Act (8 U.S.C. 

19 1226(e)) is amended by striking ‘‘Attorney Gen-

20 eral’s’’ and inserting ‘‘Secretary of Homeland Secu-

21 rity’s’’. 

22 (2) LENGTH OF DETENTION.—Section 236 of 

23 such Act (8 U.S.C. 1226) is amend  by a ded  ing at 

24 the end the following: 

25 ‘‘(f) LENGTH OF DETENTION.— 
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1  ‘‘(1)  IN  GENERAL.—Notwithstanding  any  other  

2  provision  of  this  section,  an  alien  may  be  detained,  

3  and for  an  alien  described in  subsection  (c)  shall  be  

4  detained,  under  this  section  without  time  limitation,  

5  except  as  provided in  subsection  (h),  during  the  

6  pendency of removal  proceedings.  

7  ‘‘(2)  CONSTRUCTION.—The  length  of  detention  

8  under  this  section  shall  not  affect  detention  under  

9  section  241.’’.  

10  (3)  DETENTION  OF  CRIMINAL  ALIENS.—Section  

11  236(c)(1)  of  such  Act  (8  U.S.C.  1226(c)(1))  is  

12  amended—  

13  (A)  in  subparagraph  (C),  by  striking  ‘‘or’’  

14  at  the  end;  

15  (B)  by  inserting  after  subparagraph  (D)  

16  the  following:  

17  ‘‘(E)  is  unlawfully  present  in  the  United  

18  States  and has  been  convicted for  driving  while  

19  intoxicated (including  a  conviction  for  driving  

20  while  under  the  influence  or  impaired by  alcohol  

21  or  drugs)  without  regard to  whether  the  convic-

22  tion  is  classified as  a  misdemeanor  or  felony  

23  under  State  law,  or  

24  ‘‘(F)(i)(I)  is  inadmissible  under  section  

25  212(a)(6)(i),  
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1 ‘‘(II) is deportable by reason of a visa rev-

2 ocation under section 221(i), or 

3 ‘‘(III) is deportable under section 

4 237(a)(1)(C)(i), and  

5 ‘‘(ii) has been arrested or charged with a 

6 particularly serious crime or a crime resulting 

7 in the d  or ily injury (as death serious bod  efined  

8 in section 1365(h)(3) of title 18, United States 

9 Code) of another person;’’; and  

10 (C) by amending the matter following sub-

11 paragraph (F) (as a ded by subparagraph (B) 

12 of this paragraph) to read as follows: 

13 ‘‘any time after the alien is released, without regard  

14 to whether an alien is released related to any activity, of-

fense, or conviction d  in this paragraph; to wheth-15 escribed  

16 er the alien is released on parole, supervised release, or 

17 probation; or to whether the alien may be arrested or im-

18 prisoned again for the same offense. If the activity de-

19 scribed in this paragraph d  notoes result in the alien being 

20 taken into custody by any person other than the Secretary, 

21 then when the alien is brought to the attention of the Sec-

retary or etermines it is practical to22 when the Secretary d  

23 take such alien into custody, the Secretary shall take such 

24 alien into custody.’’. 
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1 (4) ADMINISTRATIVE REVIEW.—Section 236 of 

2 the Immigration and Nationality Act (8 U.S.C. 

3 1226), as amended by paragraph (2), is further 

4 amended by ing the following:a d  at the end  

5 ‘‘(g) ADMINISTRATIVE REVIEW.—The Attorney Gen-

eral’s review of the Secretary’s custod  eterminations6 y d  

7 under subsection (a) for the following classes of aliens 

shall be limited to whether the alien may be d  , re-8 etained  

9 leased on bond (of at least $1,500 with security approved  

10 by the Secretary), or released with no bond: 

11 ‘‘(1) Aliens in exclusion proceedings. 

12 ‘‘(2) Aliens described in section 212(a)(3) or 

13 237(a)(4). 

14 ‘‘(3) Aliens described in subsection (c). 

15 ‘‘(h) RELEASE ON BOND.— 

16 ‘‘(1) IN GENERAL.—An alien d  undetained  er 

17 subsection (a) may seek release on bond. No bond  

18 may be granted except to an alien who establishes 

by clear and convincing evid  that the alien is not19 ence 

20 a flight risk or a danger to another person or the 

21 community. 

22 ‘‘(2) CERTAIN ALIENS INELIGIBLE.—No alien 

23 d  undetained  er subsection (c) may seek release on 

24 bond.’’. 
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1  (5)  CLERICAL  AMENDMENTS.—(A)  Section  

2  236(a)(2)(B)  of  the  Immigration  and Nationality  

3  Act  (8  U.S.C.  1226(a)(2)(B))  is  amended by  strik-

4  ing  ‘‘conditional  parole’’  and inserting  ‘‘recog-

5  nizance’’.  

6  (B)  Section  236(b)  of  such  Act  (8  U.S.C.  

7  1226(b))  is  amend  by  striking  ‘‘parole’’  and  ed  in-

8  serting  ‘‘recognizance’’.  

(b)  EFFECTIVE  DATE.—The  amend  e  by  9  ments  mad  

10  subsection  (a)  shall  take  effect  on  the  date  of  the  enact-

ment  of this  Act  and shall  apply  etention  11  to  any  alien  in  d  

12  under  the  provisions  of  section  236  of  the  Immigration  

and Nationality  Act  (8  U.S.C.  1226),  as  so  amend ,  or  13  ed  

14  otherwise  subject  to  the  provisions  of  such  section,  on  or  

15  after such date.  

16  SEC. 2205. CLARIFICATION OF CONGRESSIONAL INTENT.  

17  Section  287(g)  of  the  Immigration  and Nationality  

Act (8  U.S.C.  1357(g))  is amend —18  ed  

19  (1)  in  paragraph  (1)  by  striking  ‘‘may  enter’’  

20  and all  that  follows  through  the  period at  the  end  

21  and inserting  the  following:  ‘‘shall  enter  into  a  writ-

ten  agreement  with  a  State,  or  ivi-22  any  political  subd  

23  sion  of a  State,  upon  request  of the  State  or  political  

24  subdivision,  pursuant  to  which  officers  or  employees  

25  of  the  State  or  subd  etermined  ivision,  who  are  d  by  
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1  the  Secretary  to  be  qualified to  perform  a  function  

2  of an  immigration  officer  in  relation  to  the  investiga-

3  tion,  apprehension,  or  detention  of  aliens  in  the  

4  United States  (including  the  transportation  of  such  

5  aliens  across  State  lines  to  detention  centers),  may  

6  carry  out  such  function  at  the  expense  of  the  State  

7  or  political  subdivision  and to  the  extent  consistent  

8  with  State  and local  law.  No  request  from  a  bona  

9  fid  ivision  or  bona  fid  e  State  or  political  subd  e  law  

10  enforcement  agency  shall  be  denied absent  a  compel-

11  ling  reason.  No  limit  on  the  number  of  agreements  

und  .  The  Sec-12  er  this  subsection  may  be  imposed  

13  retary  shall  process  requests  for  such  agreements  

14  with  all  due  haste,  and in  no  case  shall  take  not  

more  than  90  d  ate  the  request  is  15  ays  from  the  d  

16  mad until  the  agreement  is  consummated  e  .’’;  

17  (2)  by  redesignating  paragraph  (2)  as  para-

18  graph  (5)  and paragraphs  (3)  through  (10)  as  para-

19  graphs  (7)  through  (14),  respectively;  

20  (3)  by  inserting  after  paragraph  (1)  the  fol-

21  lowing:  

22  ‘‘(2)  An agreement und this  subsection shall  er  accom-

23  mod  a requesting State  or  ivision  with  re-ate  political  subd  

spect  to  the  enforcement  model  or  els,  24  combination  of mod  

25  and shall  accommod  el,  task  force  mod  ate  a  patrol  mod  el,  
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1 jail model, any combination thereof, or any other reason-

able model the State or ivision believes is best2 political subd  

3 suited to the immigration enforcement needs of its juris-

4 diction. 

‘‘(3) No Fed  irected5 eral program or technology d  

broadly at identifying inad  eportable aliens6 missible or d  

7 shall substitute for such agreements, including those es-

8 tablishing a jail mod  shall operate in a del, and  ition to 

9 any agreement under this subsection. 

10 ‘‘(4)(A) No agreement under this subsection shall be 

11 terminated absent a compelling reason. 

12 ‘‘(B)(i) The Secretary shall provide a State or polit-

13 ical subdivision written notice of intent to terminate at 

least 180 days prior to date of intend  termination, and14 ed  

15 the notice shall fully explain the grounds for termination, 

along with provid  ence substantiating the Sec-16 ing evid  

17 retary’s allegations. 

‘‘(ii) The State or ivision shall have the18 political subd  

19 right to a hearing before an ad  ge andministrative law jud  , 

20 if the ruling is against the State or political subdivision, 

21 to appeal the ruling to the Federal Circuit Court of Ap-

22 peals and, if the ruling is against the State or political 

23 subdivision, to petition the Supreme Court for certeriori. 

24 ‘‘(C) The agreement shall remain in full effect during 

25 the course all legal proceedof any and  ings.’’; and  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml (682854|20) 

January 1 0, 201 8 (5:29 p.m.) 

Document ID: 0.7.22708.14512-000001 



2844 Prod 1 0820




        

  
 

       
 

         

       
 

       
 

      
 

          

         

       
 

        
 

      
 

            

          
 

            

         
 

          
 

     
 

       
 

        

      

         

   
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

169  

1  (4)  by inserting  after  paragraph  (5)  (as  redesig-

2  nated)  the  following:  

3  ‘‘(6)  The  Secretary  of Homeland Security shall  make  

4  training  of State  and local  law  enforcement  officers  avail-

5  able  through  as  many  means  as  possible,  including  

6  through  residential  training  at  the  Center  for  Domestic  

Preparedness  and  eral Law  Enforcement  Training  7  the  Fed  

8  Center,  onsite  training  held at  State  or  local  police  agen-

9  cies  or  facilities,  online  training  courses  by computer,  tele-

10  conferencing,  and vid  igital  vid  isplay  eotape,  or  the  d  eo  d  

11  (DVD)  of  a training  course  or  courses.  Distance  learning  

12  through  a secure,  encrypted istributed  ,  d  learning  system  

13  that  has  all  its  servers  based in  the  United States,  is  scal-

14  able,  survivable,  and can  have  a  portal  in  place  not  later  

15  than  30 d  ate  enactment  of the  Secur-ays  after  the  d  of the  

16  ing America’s  Future  Act  of 2018,  shall be  made  available  

17  by the  COPS  Office  of the  Department  of Justice  and the  

18  Federal  Law  Enforcement  Training  Center  Distributed  

19  Learning  Program  for  State  and local  law  enforcement  

20  personnel.  Preference  shall  be  given  to  private  sector-

21  based,  web-based immigration  enforcement  training  pro-

grams  for  which  the  Fed  y pro-22  eral  Government  has  alread  

23  vid support to  ded  evelop.’’.  
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1  SEC.  2206.  PENALTIES  FOR ILLEGAL ENTRY OR PRESENCE.  

2  (a)  IN GENERAL.—Section  275  of  the  Immigration  

3  and Nationality  Act  (8  U.S.C.  1325)  is  amended to  read  

4  as  follows:  

5  ‘‘ILLEGAL  ENTRY  OR  PRESENCE  

6  ‘‘SEC.  275.  (a)  IN GENERAL.—  

7  ‘‘(1)  ILLEGAL  ENTRY  OR  PRESENCE.—An  alien  

8  shall  be  subject  to  the  penalties  set  forth  in  para-

9  graph  (2)  if the  alien—  

10  ‘‘(A)  knowingly  enters  or  crosses  the  bor-

11  der  into  the  United States  at  any  time  or  place  

12  other  than  as  designated by  the  Secretary  of  

13  Homeland Security;  

14  ‘‘(B)  knowingly  eludes,  at  any  time  or  

15  place,  examination  or  inspection  by  an  author-

16  ized immigration,  customs,  or  agriculture  offi-

17  cer  (including  by  failing  to  stop  at  the  com-

18  mand of such  officer);  

19  ‘‘(C)  knowingly  enters  or  crosses  the  bor-

der  to  the  United  ,  upon  examination  20  States  and  

21  or  inspection,  knowingly  makes  a  false  or  mis-

22  leading  representation  or  the  knowing  conceal-

23  ment  of  a  material  fact  (including  such  rep-

24  resentation  or  concealment  in  the  context  of  ar-

25  rival,  reporting,  entry,  or  clearance  require-
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1  ments  of  the  customs  laws,  immigration  laws,  

2  agriculture  laws,  or  shipping  laws);  

3  ‘‘(D)  knowingly  violates  the  terms  or  con-

4  ditions  of  the  alien’s  admission  or  parole  into  

5  the  United States  and has  remained in  violation  

6  for  an  aggregate  period of  90  days  or  more;  or  

7  ‘‘(E)  knowingly is  unlawfully  present  in  the  

8  United  States  (as  defined  in  section  

9  212(a)(9)(B)(ii)  subject  to  the  exceptions  set  

10  forth  in  section  212(a)(9)(B)(iii))  and has  re-

11  mained in  violation  for  an  aggregate  period of  

12  90  days  or  more.  

13  ‘‘(2)  CRIMINAL  PENALTIES.—Any  alien  who  

14  violates  any  provision  under  paragraph  (1)—  

15  ‘‘(A)  shall,  for  the  first  violation,  be  fined  

16  under  title  18,  United States  Code,  imprisoned  

17  not  more  than  6  months,  or  both;  

18  ‘‘(B)  shall,  for  a  second or  subsequent  vio-

19  lation,  or  following  an  order  of  voluntary  depar-

20  ture,  be  fined under  such  title,  imprisoned not  

21  more  than  2  years  (or  not  more  than  6  months  

22  in  the  case  of  a  second or  subsequent  violation  

23  of paragraph  (1)(E)),  or  both;  

24  ‘‘(C)  if  the  violation  occurred after  the  

25  alien  had been  convicted of  3  or  more  mis-
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1 demeanors or for a felony, shall be fined under 

2 such title, imprisoned not more than 10 years, 

3 or both; 

4 ‘‘(D) if the violation occurred after the 

5 alien had been convicted of a felony for which 

6 the alien received a term of imprisonment of 

7 not less than 30 months, shall be fined under 

8 such title, imprisoned not more than 15 years, 

9 or both; and  

10 ‘‘(E) if the violation occurred after the 

11 alien had been convicted of a felony for which 

12 the alien received a term of imprisonment of 

13 not less than 60 months, such alien shall be 

14 fined under such title, imprisoned not more 

15 than 20 years, or both. 

16 ‘‘(3) PRIOR CONVICTIONS.—The prior convic-

17 tions described in subparagraphs (C) through (E) of 

18 paragraph (2) are elements of the offenses described  

19 and the penalties in such subparagraphs shall apply 

20 only in cases in which the conviction or convictions 

21 that form the basis for the a ditional penalty are— 

22 ‘‘(A) alleged in the indictment or informa-

23 tion; and  

24 ‘‘(B) proven beyond a reasonable doubt at 

25 trial or admitted by the defendant. 
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1 ‘‘(4) DURATION OF OFFENSE.—An offense 

2 und this subsection continues until the alien is der is-

3 covered within the United States by an immigration, 

4 customs, or agriculture officer, or until the alien is 

5 granted a valid visa or relief from removal. 

6 ‘‘(5) ATTEMPT.—Whoever attempts to commit 

7 any offense under this section shall be punished in 

8 the same manner as for a completion of such of-

9 fense. 

10 ‘‘(b) IMPROPER TIME OR PLACE; CIVIL PEN-

11 ALTIES.—Any alien who is apprehended while entering, at-

12 tempting to enter, or knowingly crossing or attempting to 

13 cross the border to the United States at a time or place 

other than as d  by immigration officers shall be14 esignated  

15 subject to a civil penalty, in a dition to any criminal or 

other civil penalties that may be imposed und any other16 er 

17 provision of law, in an amount equal to— 

18 ‘‘(1) not less than $50 or more than $250 for 

19 each such entry, crossing, attempted entry, or at-

20 tempted crossing; or 

21 ‘‘(2) twice the amount specified in paragraph 

22 (1) if the alien had previously been subject to a civil 

23 penalty under this subsection.’’. 

24 (b) CLERICAL AMENDMENT.—The table of contents 

for the Immigration and Nationality Act is amend  by25 ed  
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1  striking  the  item  relating  to  section  275  and inserting  the  

2  following:  

‘‘Sec.  275.  Illegal  entry  or  presence.’’.  

3  (c)  EFFECTIVE  DATES  AND  APPLICABILITY.—  

4  (1)  CRIMINAL  PENALTIES.—Section  275(a)  of  

5  the  Immigration  and Nationality  Act  (8  U.S.C.  

6  1325(a)),  as  amended by  subsection  (a),  shall  take  

7  effect  90  days  after  the  date  of  the  enactment  of  

8  this  Act,  and shall  apply  to  acts,  conditions,  or  viola-

9  tions  described in  such  section  275(a)  that  occur  or  

10  exist  on  or  after  such  effective  date.  

11  (2)  CIVIL  PENALTIES.—Section  275(b)  of  the  

12  Immigration  and Nationality  Act  (8  U.S.C.  

13  1325(b)),  as  amended by  subsection  (a),  shall  take  

14  effect  on  the  date  of  the  enactment  of  this  Act  and  

15  shall  apply  to  acts  described in  such  section  275(b)  

16  that  occur  before,  on,  or  after  such  date.  

17  TITLE III—CRIMINAL ALIENS  

18  SEC.  3301.  PRECLUDING  ADMISSIBILITY  OF  ALIENS  CON-

19  VICTED  OF  AGGRAVATED  FELONIES  OR  

20  OTHER SERIOUS OFFENSES.  

21  (a)  INADMISSIBILITY  ON  CRIMINAL  AND  RELATED  

22  GROUNDS; WAIVERS.—Section  212  of  the  Immigration  

23  and Nationality Act (8  U.S.C.  1182)  is  amended—  

24  (1)  in  subsection  (a)(2)(A)(i)—  
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1 (A) in subclause (I), by striking ‘‘or’’ at 

2 the end; 

3 (B) in subclause (II), by a ding ‘‘or’’ at 

4 the end; and  

5 (C) by inserting after subclause (II) the 

6 following: 

7 ‘‘(III) a violation of (or a con-

8 spiracy or attempt to violate) an of-

9 fense described in section 208 of the 

10 Social Security Act (42 U.S.C. 408) 

11 (relating to social security account 

12 numbers or social security cards) or 

13 section 1028 of title 18, United States 

14 Code (relating to fraud and related  

15 activity in connection with identifica-

16 tion documents, authentication fea-

17 tures, and information),’’; 

18 (2) by a ding at the end of subsection (a)(2) 

19 the following: 

20 ‘‘(J) PROCUREMENT OF CITIZENSHIP OR 

21 NATURALIZATION UNLAWFULLY.—Any alien 

22 convicted of, or who admits having committed, 

23 or who admits committing acts which constitute 

24 the essential elements of, a violation of, or an 

25 attempt or a conspiracy to violate, subsection 
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1  (a)  or  (b)  of  section  1425  of  title  18,  United  

2  States  Code  (relating  to  the  procurement  of  

3  citizenship  or  naturalization  unlawfully)  is  inad-

4  missible.  

5  ‘‘(K)  CERTAIN  FIREARM  OFFENSES.—Any  

6  alien  who  at  any  time  has  been  convicted under  

7  any  law  of,  or  who  admits  having  committed or  

8  admits  committing  acts  which  constitute  the  es-

9  sential  elements  of,  purchasing,  selling,  offering  

10  for  sale,  exchanging,  using,  owning,  possessing,  

11  or  carrying,  or  of  attempting  or  conspiring  to  

12  purchase,  sell,  offer  for  sale,  exchange,  use,  

13  own,  possess,  or  carry,  any  weapon,  part,  or  ac-

14  cessory  which  is  a  firearm  or  destructive  device  

15  (as  defined in  section  921(a)  of  title  18,  United  

16  States  Code)  in  violation  of  any  law  is  inadmis-

17  sible.  

18  ‘‘(L)  AGGRAVATED  FELONS.—Any  alien  

19  who  has  been  convicted of  an  aggravated felony  

20  at  any  time  is  inadmissible.  

21  ‘‘(M)  CRIMES  OF  DOMESTIC  VIOLENCE,  

22  STALKING, OR  VIOLATION  OF  PROTECTION  OR-

23  DERS, CRIMES  AGAINST  CHILDREN.—  

24  ‘‘(i)  DOMESTIC  VIOLENCE, STALKING,  

25  AND  CHILD  ABUSE.—Any  alien  who  at  any  
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time  is  convicted of,  or  who  admits  having  

committed or  ad  committing  mits  acts  

which  constitute  the  essential  elements  of,  

a  crime  of  domestic  violence,  a  crime  of  

stalking,  or  a  crime  of  child abuse,  child  

neglect,  or  child aband  mis-onment  is  inad  

sible.  For  purposes  of  this  clause,  the  term  

‘crime  of  domestic  violence’  means  any  

crime  of  violence  (as  d  in  section  16  efined  

of  title  18,  United States  Code)  against  a  

person  committed by  a  current  or  former  

spouse  of the  person,  by  an  ividind  ual  with  

whom  the  person  shares  a  child in  com-

mon,  by  an  ind  ual  who  is  cohabiting  ivid  

with  or  has  cohabited with  the  person  as  a  

spouse,  by  an  ind  ual  similarly  situated  ivid  

to  a  er  omes-spouse  of the  person  und the  d  

tic  or  family  violence  laws  of  the  jurisdic-

tion  where  the  offense  occurs,  or  by  any  

other  ind  ual  against  a  person  who  is  ivid  

protected from  that  ind  ual’s  acts  und  ivid  er  

the  domestic  or  family  violence  laws  of  the  

United States  or  any  State,  Indian  tribal  

government,  or  unit  of local  or  foreign  gov-

ernment.  
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178  

1  ‘‘(ii)  VIOLATORS  OF  PROTECTION  OR-

2 DERS.—Any  alien  who  at  any  time  is  en-

3  joined under  a  protection  order  issued by  

4  a  court  and whom  the  court  determines  

5  has  engaged in  conduct  that  violates  the  

6  portion  of  a  protection  order  that  involves  

7  protection  against  credible  threats  of  vio-

8  lence,  repeated harassment,  or  bodily  in-

9  jury  to  the  person  or  persons  for  whom  the  

10  protection  order  was  issued is  inadmissible.  

11  For  purposes  of  this  clause,  the  term  ‘pro-

12  tection  order’  means  any  injunction  issued  

13  for  the  purpose  of  preventing  violent  or  

14  threatening  acts  of  domestic  violence,  in-

15  cluding  temporary  or  final  orders  issued by  

16  civil  or  criminal  courts  (other  than  support  

17  or  child custody  orders  or  provisions)  

18  whether  obtained by  filing  an  independent  

19  action  or  as  a  independent  order  in  an-

20  other  proceeding.  

21  ‘‘(iii)  WAIVER  AUTHORIZED.—The  

22  waiver  authority  available  under  section  

23  237(a)(7)  with  respect  to  section  

24  237(a)(2)(E)(i)  shall  be  available  on  a  
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1  comparable  basis  with  respect  to  this  sub-

2  paragraph.  

3  ‘‘(iv)  CLARIFICATION.—If  the  convic-

4  tion  records  do  not  conclusively  establish  

5  whether  a  crime  of  domestic  violence  con-

6  stitutes  a  crime  of  violence  (as  defined in  

7  section  16  of title  18,  United States  Code),  

8  the  Attorney  General  may  consider  other  

9  evidence  related to  the  conviction  that  es-

10  tablishes  that  the  conduct  for  which  the  

11  alien  was  engaged constitutes  a  crime  of  

12  violence.’’;  and  

13  (3)  in  subsection  (h)—  

14  (A)  by  striking  ‘‘The  Attorney  General  

15  may,  in  his  discretion,  waive  the  application  of  

16  subparagraphs  (A)(i)(I),  (B),  (D),  and (E)  of  

17  subsection  (a)(2)’’  and inserting  ‘‘The  Attorney  

18  General  or  the  Secretary  of  Homeland Security  

19  may,  in  the  discretion  of  the  Attorney  General  

20  or  the  Secretary,  waive  the  application  of  sub-

21  paragraphs  (A)(i)(I),  (III),  (B),  (D),  (E),  (K),  

22  and (M)  of subsection  (a)(2)’’;  

23  (B)  by  striking  ‘‘a  criminal  act  involving  

24  torture.’’  and inserting  ‘‘a  criminal  act  involving  
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1  torture,  or  has  been  convicted of  an  aggravated  

2  felony.’’;  

3  (C)  by  striking  ‘‘if  either  since  the  date  of  

4  such  admission  the  alien  has  been  convicted of  

5  an  aggravated felony  or  the  alien’’  and inserting  

‘‘if  since  the  d  mission  the  alien’’;  6  ate  of  such  ad  

7  and  

8  (D)  by  inserting  ‘‘or  Secretary  of  Home-

9  land Security’’  after  ‘‘the  Attorney  General’’  

10  each  place  it  appears.  

11  (b)  DEPORTABILITY; CRIMINAL  OFFENSES.—Section  

12  237(a)(3)(B)  of  the  Immigration  and Nationality  Act  (8  

U.S.C.  1227(a)(3)(B))  is  amend —13  ed  

14  (1)  in  clause  (ii),  by  striking  ‘‘or’’  at  the  end;  

15  (2)  in  clause  (iii),  by  inserting  ‘‘or’’  at  the  end;  

16  and  

17  (3)  by  inserting  after  clause  (iii)  the  following:  

18  ‘‘(iv)  of  a  violation  of,  or  an  attempt  

19  or  a  conspiracy  to  violate,  section  1425(a)  

20  or  (b)  of  title  18  (relating  to  the  procure-

21  ment  of  citizenship  or  naturalization  un-

22  lawfully),’’.  

23  (c)  DEPORTABILITY;  OTHER  CRIMINAL  OFFENSES.—  

24  Section  237(a)(2)  of the  Immigration  and Nationality Act  
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1 (8 U.S.C. 1227(a)(2)) is amended by a ding at the end  

2 the following: 

3 ‘‘(G) FRAUD AND RELATED ACTIVITY AS-

4 SOCIATED WITH SOCIAL SECURITY ACT BENE-

5 FITS AND IDENTIFICATION DOCUMENTS.—Any 

6 alien who at any time after admission has been 

7 convicted of a violation of (or a conspiracy or 

8 attempt to violate) section 208 of the Social Se-

9 curity Act (42 U.S.C. 408) (relating to social 

10 security account numbers or social security 

11 card  section 1028 of title 18, Uniteds) or States 

12 Code (relating to fraud and related activity in 

connection with id  eportable.’’.13 entification) is d  

14 (d  ments mad) EFFECTIVE DATE.—The amend  e by 

15 this section shall apply— 

16 (1) to any act that occurred before, on, or after 

17 the date of the enactment of this Act; and  

18 (2) to all aliens who are required to establish 

19 ad  ate, andmissibility on or after such d  in all re-

moval, deportation, or exclusion proceed  are20 ings that 

21 filed  ing, or , on after such d, pend  reopened  or ate. 

(e) CONSTRUCTION.—The amendments mad by sub-22 e 

23 section (a) shall not be construed to create eligibility for 

24 relief from removal under former section 212(c) of the Im-
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1 migration and Nationality Act where such eligibility id  

2 not exist before these amendments became effective. 

3 SEC. 3302. INCREASED PENALTIES BARRING THE ADMIS-

4 SION OF CONVICTED SEX OFFENDERS FAIL-

ING TO REGISTER AND IRING DEPORTA-5 REQU  

6 TION OF SEX OFFENDERS FAILING TO REG-

7 ISTER. 

8 (a) INADMISSIBILITY.—Section 212(a)(2)(A)(i) of 

9 the Immigration and Nationality Act (8 U.S.C. 

10 1182(a)(2)(A)(i)), as amended by this title, is further 

amend —11 ed  

12 (1) in subclause (II), by striking ‘‘or’’ at the 

13 end; 

14 (2) in subclause (III), by a ding ‘‘or’’ at the 

15 end; and  

16 (3) by inserting after subclause (III) the fol-

17 lowing: 

18 ‘‘(IV) a violation of section 2250 

19 of title 18, United States Code (relat-

20 ing to failure to register as a sex of-

21 fender),’’. 

22 (b) DEPORTABILITY.—Section 237(a)(2) of such Act 

(8 U.S.C. 1227(a)(2)), as amend by this title, is further23 ed  

amend —24 ed  
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1 (1) in subparagraph (A), by striking clause (v); 

2 and  

3 (2) by a d  at the ending the following: 

4 ‘‘(I) FAILURE TO REGISTER AS A SEX OF-

5 FENDER.—Any alien convicted of, or who ad-

mits having committed  mits commit-6 , or who ad  

7 ting acts which constitute the essential elements 

8 of a violation of section 2250 of title 18, United  

9 States Code (relating to failure to register as a 

sex offend  eportable.’’.10 er) is d  

(c) EFFECTIVE DATE.—The amend  e by11 ments mad  

this section shall take effect on ate of the enactment12 the d  

13 of this Act and shall apply to acts that occur before, on, 

or after the d  enactment of this Act.14 ate of the 

15 SEC. 3303. GROUNDS OF INADMISSIBILITY AND DEPORT-

16 ABILITY FOR ALIEN GANG MEMBERS. 

17 (a) DEFINITION OF GANG MEMBER.—Section 101(a) 

18 of the Immigration and Nationality Act (8 U.S.C. 

19 1101(a)) is amend  by ing at the end the following:ed  a d  

20 ‘‘(53) The term ‘criminal gang’ means an ongoing 

21 group, club, organization, or association of 5 or more per-

22 sons that has as one of its primary purposes the commis-

23 sion of 1 or more of the following criminal offenses and  

24 the members of which engage, or have engaged within the 

25 past 5 years, in a continuing series of such offenses, or 
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1  that  has  been  designated as  a  criminal  gang  by  the  Sec-

2  retary  of Homeland Security,  in  consultation  with  the  At-

torney General,  as  e-3  meeting these  criteria.  The  offenses  d  

scribed  eral  or  State  law  or  4  ,  whether  in  violation  of  Fed  

5  foreign  law  and regardless  of  whether  the  offenses  oc-

6  curred before,  on,  or  after  the  date  of  the  enactment  of  

7  this  paragraph,  are  the following:  

8  ‘‘(A)  A  ‘felony  d  efined  rug  offense’  (as  d  in  sec-

9  tion  102  of  the  Controlled Substances  Act  (21  

10  U.S.C.  802)).  

11  ‘‘(B)  A  felony  offense  involving  firearms  or  ex-

12  plosives  or  in  violation  of  section  931  of  title  18,  

13  United States  Cod (relating  e  to  purchase,  ownership,  

14  or  possession  of bod armor  y  by violent  felons).  

15  ‘‘(C)  An  offense  under  section  274  (relating  to  

16  bringing  in  and harboring  certain  aliens),  section  

17  277  (relating  to  aiding  or  assisting  certain  aliens  to  

18  enter  the  United States),  or  section  278  (relating  to  

19  importation  of alien  for  immoral  purpose).  

20  ‘‘(D)  A  crime  of  violence  (as  defined in  section  

21  16  of title  18,  United States  Code).  

22  ‘‘(E)  A  crime  involving  obstruction  of  justice,  

23  tampering  with  or  retaliating  against  a  witness,  vic-

24  tim,  or  informant.  
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‘‘(F) Any cond  er sections1 uct punishable und  

2 1028A and 1029 of title 18, United  eStates Cod (re-

3 lating to aggravated id  andentity theft or fraud  re-

lated activity in connection with id  ocu-4 entification d  

5 ments or access devices), sections 1581 through 

6 1594 of such title (relating to peonage, slavery, and  

7 trafficking in persons), section 1951 of such title 

8 (relating to interference with commerce by threats or 

9 violence), section 1952 of such title (relating to 

10 interstate and foreign travel or transportation in aid  

11 of racketeering enterprises), section 1956 of such 

12 title (relating to the laundering of monetary instru-

13 ments), section 1957 of such title (relating to engag-

14 ing in monetary transactions in property derived  

15 from specified unlawful activity), or sections 2312 

16 through 2315 of such title (relating to interstate 

17 transportation of stolen motor vehicles or stolen 

18 property). 

19 ‘‘(G) A conspiracy to commit an offense de-

20 scribed in subparagraphs (A) through (F).’’. 

21 (b) INADMISSIBILITY.—Section 212(a)(2) of such Act 

22 (8 U.S.C. 1182(a)(2)) is amend  by a ded  ing at the end  

23 the following: 

24 ‘‘(J) ALIENS ASSOCIATED WITH CRIMINAL 

25 GANGS.—(i) Any alien is inadmissible who a 
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1  consular  officer,  an  immigration  officer,  the  

2  Secretary  of  Homeland Security,  or  the  Attor-

3  ney  General  knows  or  has  reason  to  believe—  

4  ‘‘(I)  to  be  or  to  have  been  a  member  

5  of  a  criminal  gang  (as  defined in  section  

6  101(a)(53));  or  

7  ‘‘(II)  to  have  participated in  the  ac-

8  tivities  of  a  criminal  gang  (as  defined in  

9  section  101(a)(53)),  knowing  or  having  

10  reason  to  know  that  such  activities  will  

11  promote,  further,  aid,  or  support  the  illegal  

12  activity  of the  criminal  gang.  

13  ‘‘(ii)  Any  alien  for  whom  a  consular  officer,  

14  an  immigration  officer,  the  Secretary  of  Home-

15  land Security,  or  the  Attorney  General  has  rea-

16  sonable  grounds  to  believe  has  participated in,  

17  been  a  member  of,  promoted,  or  conspired with  

18  a  criminal  gang,  either  inside  or  outside  of  the  

19  United States,  is  inadmissible.  

20  ‘‘(iii)  Any  alien  for  whom  a  consular  offi-

21  cer,  an  immigration  officer,  the  Secretary  of  

22  Homeland Security,  or  the  Attorney  General  

23  has  reasonable  grounds  to  believe  seeks  to  enter  

24  the  United States  or  has  entered the  United  

25  States  in  furtherance  of  the  activities  of  a  
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1 criminal gang, either inside or outside of the 

2 United States, is inadmissible.’’. 

3 (c) DEPORTABILITY.—Section 237(a)(2) of the Im-

4 migration and Nationality Act (8 U.S.C. 1227(a)(2)) is 

5 amended by a ding at the end the following: 

6 ‘‘(G) ALIENS ASSOCIATED WITH CRIMINAL 

7 GANGS.—Any alien is deportable who— 

8 ‘‘(i) is or has been a member of a 

9 criminal gang (as defined in section 

10 101(a)(53)); or 

11 ‘‘(ii) has participated in the activities 

12 of a criminal gang (as so defined), knowing 

13 or having reason to know that such activi-

14 ties will promote, further, aid, or support 

15 the illegal activity of the criminal gang.’’. 

16 (d) DESIGNATION.— 

17 (1) IN GENERAL.—Chapter 2 of title II of the 

18 Immigration and Nationality Act (8 U.S.C. 1182) is 

19 amended by inserting after section 219 the fol-

20 lowing: 

21 ‘‘DESIGNATION OF CRIMINAL GANG 

22 ‘‘SEC. 220. 

23 ‘‘(a) DESIGNATION.— 

24 ‘‘(1) IN GENERAL.—The Secretary of Homeland Se-

25 curity, in consultation with the Attorney General, may 

26 designate a group, club, organization, or association of 5 
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1  or  more  persons  as  a  criminal  gang  if  the  Secretary  finds  

2  that their conduct is  described in section 101(a)(53).  

3  ‘‘(2)  PROCEDURE.—  

4  ‘‘(A)  NOTIFICATION.—Seven  days  before  mak-

5  ing  a  designation  under  this  subsection,  the  Sec-

6  retary  shall,  by  classified communication,  notify  the  

7  Speaker  and Minority  Leader  of  the  House  of  Rep-

8  resentatives,  the  President  pro  tempore,  Majority  

9  Leader,  and Minority  Leader  of  the  Senate,  and the  

10  members  of  the  relevant  committees  of  the  House  of  

11  Representatives  and the  Senate,  in  writing,  of  the  

12  intent  to  designate  a  group,  club,  organization,  or  

13  association  of  5  or  more  persons  under  this  sub-

14  section  and the  factual  basis  therefor.  

15  ‘‘(B)  PUBLICATION  IN  THE  FEDERAL  REG-

16  ISTER.—The  Secretary  shall  publish  the  designation  

17  in  the  Fed  ays  after  provid  eral  Register  seven  d  ing  

18  the  notification  under  subparagraph  (A).  

19  ‘‘(3)  RECORD.—  

20  ‘‘(A)  IN  GENERAL.—In  making  a  designation  

21  under  this  subsection,  the  Secretary  shall  create  an  

ad  .22  ministrative  record  

23  ‘‘(B)  CLASSIFIED  INFORMATION.—The  Sec-

24  retary  may  consid classified  er  information  in  making  

25  a  d  er  this  subsection.  Classified  esignation  und  infor-
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1  mation  shall  not  be  subject  to  disclosure  for  such  

2  time  as  it  remains  classified,  except  that  such  infor-

3  mation  may  be  disclosed to  a  court  ex  parte  and in  

4  camera  for  purposes  of  judicial  review  under  sub-

5  section  (c).  

6  ‘‘(4)  PERIOD  OF  DESIGNATION.—  

7  ‘‘(A)  IN  GENERAL.—A  designation  under  this  

8  subsection  shall  be  effective  for  all  purposes  until  re-

9  voked under  paragraph  (5)  or  (6)  or  set  aside  pursu-

10  ant  to  subsection  (c).  

11  ‘‘(B)  REVIEW  OF  DESIGNATION  UPON  PETI-

12  TION.—  

13  ‘‘(i)  IN  GENERAL.—The  Secretary  shall  re-

14  view  the  designation  of  a  criminal  gang  under  

15  the  procedures  set  forth  in  clauses  (iii)  and (iv)  

16  if  the  designated group,  club,  organization,  or  

17  association  of  5  or  more  persons  files  a  petition  

18  for  revocation  within  the  petition  period de-

19  scribed in  clause  (ii).  

20  ‘‘(ii)  PETITION  PERIOD.—For  purposes  of  

21  clause  (i)—  

22  ‘‘(I)  if  the  designated group,  club,  or-

23  ganization,  or  association  of 5  or  more  per-

24  sons  has  not  previously  filed a  petition  for  

25  revocation  under  this  subparagraph,  the  
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1  petition  period begins  2  years  after  the  

2  date  on  which  the  designation  was  made;  

3  or  

4  ‘‘(II)  if the  designated group,  club,  or-

5  ganization,  or  association  of 5  or  more  per-

6  sons  has  previously  filed a  petition  for  rev-

7  ocation  under  this  subparagraph,  the  peti-

8  tion  period begins  2  years  after  the  date  of  

9  the  determination  made  under  clause  (iv)  

10  on  that  petition.  

11  ‘‘(iii)  PROCEDURES.—Any  group,  club,  or-

12  ganization,  or  association  of  5  or  more  persons  

13  that  submits  a  petition  for  revocation  under  

14  this  subparagraph  of  its  designation  as  a  crimi-

15  nal  gang  must  provide  evidence  in  that  petition  

16  that  it  is  not  described in  section  101(a)(53).  

17  ‘‘(iv)  DETERMINATION.—  

18  ‘‘(I)  IN  GENERAL.—Not  later  than  

19  180  days  after  receiving  a  petition  for  rev-

20  ocation  submitted under  this  subpara-

21  graph,  the  Secretary  shall  make  a  deter-

22  mination  as  to  such  revocation.  

23  ‘‘(II)  CLASSIFIED  INFORMATION.—  

24  The  Secretary  may  consider  classified in-

25  formation  in  making  a  determination  in  re-
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1  sponse  to  a  petition  for  revocation.  Classi-

2  fied information  shall  not  be  subject  to  dis-

3  closure  for  such  time  as  it  remains  classi-

4  fied,  except  that  such  information  may  be  

5  disclosed to  a  court  ex  parte  and in  camera  

6  for  purposes  of  judicial  review  under  sub-

7  section  (c).  

8  ‘‘(III)  PUBLICATION  OF  DETERMINA-

9 TION.—A  determination  made  by  the  Sec-

10  retary  under  this  clause  shall  be  published  

11  in  the  Federal  Register.  

12  ‘‘(IV)  PROCEDURES.—Any  revocation  

13  by  the  Secretary  shall  be  made  in  accord-

14  ance  with  paragraph  (6).  

15  ‘‘(C)  OTHER  REVIEW  OF  DESIGNATION.—  

16  ‘‘(i)  IN  GENERAL.—If in  a  5-year  period no  

17  review  has  taken  place  under  subparagraph  (B),  

18  the  Secretary  shall  review  the  designation  of the  

19  criminal  gang  in  order  to  determine  whether  

20  such  designation  should be  revoked pursuant  to  

21  paragraph  (6).  

22  ‘‘(ii)  PROCEDURES.—If  a  review  does  not  

23  take  place  pursuant  to  subparagraph  (B)  in  re-

24  sponse  to  a  petition  for  revocation  that  is  filed  

25  in  accordance  with  that  subparagraph,  then  the  
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1  review  shall  be  conducted pursuant  to  proce-

2  dures  established by  the  Secretary.  The  results  

3  of  such  review  and the  applicable  procedures  

4  shall  not  be  reviewable  in  any  court.  

5  ‘‘(iii)  PUBLICATION  OF  RESULTS  OF  RE-

6 VIEW.—The  Secretary  shall  publish  any  deter-

7  mination  made  pursuant  to  this  subparagraph  

8  in  the  Federal  Register.  

9  ‘‘(5)  REVOCATION  BY  ACT  OF  CONGRESS.—The  Con-

10  gress,  by  an  Act  of  Congress,  may  block  or  revoke  a  des-

11  ignation made  under paragraph (1).  

12  ‘‘(6)  REVOCATION  BASED  ON  CHANGE  IN  CIR-

13  CUMSTANCES.—  

14  ‘‘(A)  IN  GENERAL.—The  Secretary  may  revoke  

15  a d  e und  esignation  mad  er  paragraph  (1)  at  any  

16  time,  and shall  revoke  a  designation  upon  completion  

17  of  a  review  conducted pursuant  to  subparagraphs  

18  (B)  and (C)  of  paragraph  (4)  if  the  Secretary  finds  

19  that—  

20  ‘‘(i)  the  group,  club,  organization,  or  asso-

21  ciation  of 5  or  more  persons  that  has  been  des-

22  ignated as  a  criminal  gang  is  no  longer  de-

23  scribed in  section  101(a)(53);  or  
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1  ‘‘(ii)  the  national  security  or  the  law  en-

2  forcement  interests  of  the  United States  war-

3  rants  a  revocation.  

4  ‘‘(B)  PROCEDURE.—The  procedural  require-

5  ments  of  paragraphs  (2)  and (3)  shall  apply  to  a  

6  revocation  under  this  paragraph.  Any  revocation  

7  shall  take  effect  on  the  date  specified in  the  revoca-

8  tion  or  upon  publication  in  the  Federal  Register  if  

no  effective  d  .9  ate  is  specified  

10  ‘‘(7)  EFFECT  OF  REVOCATION.—The  revocation  of  a  

d  er  paragraph  (5)  or  (6)  shall  not  affect  11  esignation  und  

12  any  action  or  proceed  on  cond  ing  based  uct  committed  

13  prior to  the  effective  date  of such revocation.  

14  ‘‘(8)  USE  OF  DESIGNATION  IN  TRIAL  OR  HEAR-

ING.—If  a  d  er  this  subsection  has  become  15  esignation  und  

16  effective  under  paragraph  (2)  an  alien  in  a  removal  pro-

17  ceeding  shall  not  be  permitted to  raise  any  question  con-

cerning  the  valid  esignation  18  ity  of  the  issuance  of  such  d  

19  as  a  efense  or an  d  objection.  

20  ‘‘(b)  AMENDMENTS  TO  A  DESIGNATION.—  

21  ‘‘(1)  IN  GENERAL.—The  Secretary  may  amend  

a  d  er  this  subsection  if  the  Secretary  22  esignation  und  

23  finds  that  the  group,  club,  organization,  or  associa-

24  tion  of  5  or  more  persons  has  changed its  name,  

25  ad  a  new  alias,  d  and then  reconsti-opted  issolved  
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1 tuted itself under a different name or names, or 

2 merged with another group, club, organization, or 

3 association of 5 or more persons. 

4 ‘‘(2) PROCEDURE.—Amendments made to a 

5 designation in accordance with paragraph (1) shall 

6 be effective upon publication in the Federal Register. 

7 Paragraphs (2), (4), (5), (6), (7), and (8) of sub-

8 section (a) shall also apply to an amended designa-

9 tion. 

10 ‘‘(3) ADMINISTRATIVE RECORD.—The adminis-

11 trative record shall be corrected to include the 

12 amendments as well as any a ditional relevant infor-

13 mation that supports those amendments. 

14 ‘‘(4) CLASSIFIED INFORMATION.—The Sec-

15 retary may consider classified information in amend-

16 ing a designation in accordance with this subsection. 

17 Classified information shall not be subject to disclo-

18 sure for such time as it remains classified, except 

19 that such information may be disclosed to a court ex 

20 parte and in camera for purposes of judicial review 

21 under subsection (c) of this section. 

22 ‘‘(c) JUDICIAL REVIEW OF DESIGNATION.— 

23 ‘‘(1) IN GENERAL.—Not later than 30 days 

24 after publication in the Federal Register of a des-

25 ignation, an amended designation, or a determina-
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1  tion  in  response  to  a  petition  for  revocation,  the  des-

2  ignated group,  club,  organization,  or  association  of 5  

3  or  more  persons  may  seek  judicial  review  in  the  

4  United States  Court  of  Appeals  for  the  District  of  

5  Columbia  Circuit.  

6  ‘‘(2)  BASIS  OF  REVIEW.—Review  under  this  

7  subsection  shall  be  based solely  upon  the  administra-

8  tive  record,  except  that  the  Government  may  submit,  

9  for  ex  parte  and in  camera  review,  classified infor-

10  mation  used in  making  the  designation,  amended  

11  designation,  or  determination  in  response  to  a  peti-

12  tion  for  revocation.  

13  ‘‘(3)  SCOPE  OF  REVIEW.—The  Court  shall  hold  

14  unlawful  and set  aside  a  designation,  amended des-

15  ignation,  or  determination  in  response  to  a  petition  

16  for  revocation  the  court  finds  to  be—  

17  ‘‘(A)  arbitrary,  capricious,  an  abuse  of  dis-

18  cretion,  or  otherwise  not  in  accordance  with  

19  law;  

20  ‘‘(B)  contrary  to  constitutional  right,  

21  power,  privilege,  or  immunity;  

22  ‘‘(C)  in  excess  of  statutory  jurisdiction,  au-

23  thority,  or  limitation,  or  short  of  statutory  

24  right;  
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1  ‘‘(D)  lacking  substantial  support  in  the  ad-

2  ministrative  record taken  as  a  whole  or  in  clas-

3  sified information  submitted to  the  court  under  

4  paragraph  (2);  or  

5  ‘‘(E)  not  in  accord with  the  procedures  re-

6  quired by  law.  

7  ‘‘(4)  JUDICIAL  REVIEW  INVOKED.—The  pend-

8  ency  of an  action  for  judicial  review  of a  designation,  

9  amended designation,  or  determination  in  response  

10  to  a  petition  for  revocation  shall  not  affect  the  appli-

11  cation  of  this  section,  unless  the  court  issues  a  final  

12  order  setting  aside  the  designation,  amended des-

13  ignation,  or  determination  in  response  to  a  petition  

14  for  revocation.  

15  ‘‘(d)  DEFINITIONS.—As  used in this  section—  

16  ‘‘(1)  the  term  ‘classified information’  has  the  

17  meaning  given  that  term  in  section  1(a)  of  the  Clas-

18  sified Information  Procedures  Act  (18  U.S.C.  App.);  

19  ‘‘(2)  the  term  ‘national  security’  means  the  na-

20  tional  defense,  foreign  relations,  or  economic  inter-

21  ests  of the  United States;  

22  ‘‘(3)  the  term  ‘relevant  committees’  means  the  

23  Committees  on  the  Judiciary  of  the  Senate  and of  

24  the  House  of Representatives;  and  
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1  ‘‘(4)  the  term  ‘Secretary’  means  the  Secretary  

2  of  Homeland Security,  in  consultation  with  the  At-

3  torney General.’’.  

4  (2)  CLERICAL  AMENDMENT.—The  table  of  con-

5  tents  for  such  Act  is  amended by  inserting  after  the  

6  item  relating  to  section  219  the  following:  

‘‘Sec.  220.  Designation.’’.  

7  (e)  MANDATORY  DETENTION  OF  CRIMINAL  GANG  

8 MEMBERS.—  

9  (1)  IN  GENERAL.—Section  236(c)(1)  of  the  Im-

10  migration  and  Nationality  Act  (8  U.S.C.  

11  1226(c)(1)),  as  amended by  this  title,  is  further  

amend —12  ed  

13  (A)  in  subparagraph  (D),  by  striking  ‘‘or’’  

14  at  the  end;  

15  (B)  in  subparagraph  (E),  by inserting  ‘‘or’’  

16  at  the  end;  and  

17  (C)  by  inserting  after  subparagraph  (E)  

18  the  following:  

19  ‘‘(F)  is  inadmissible  under  section  

20  212(a)(2)(J)  or  deportable  under  section  

21  217(a)(2)(G),’’.  

22  (2)  ANNUAL  REPORT.—Not  later  than  March  1  

23  of  each  year  (beginning  1  year  after  the  date  of  the  

24  enactment  of  this  Act),  the  Secretary  of  Homeland  

25  Security,  after  consultation  with  the  appropriate  
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1  Federal  agencies,  shall  submit  a  report  to  the  Com-

2  mittees  on  the  Judiciary  of  the  House  of  Represent-

3  atives  and of  the  Senate  on  the  number  of  aliens  de-

4  tained und  ments  mad  er  the  amend  e  by  paragraph  

5  (1).  

6  (f)  ASYLUM  CLAIMS  BASED  ON  GANG  AFFILI-

7 ATION.—  

8  (1)  INAPPLICABILITY  OF  RESTRICTION  ON  RE-

9 MOVAL  TO  CERTAIN  COUNTRIES.—Section  

10  241(b)(3)(B)  of  the  Immigration  and Nationality  

Act  (8  U.S.C.  1251(b)(3)(B))  is  amend ,  in  the  11  ed  

matter  preced  e-12  ing  clause  (i),  by  inserting  ‘‘who  is  d  

13  scribed in  section  212(a)(2)(J)(i)  or  section  

14  237(a)(2)(G)(i)  or  who  is’’  after  ‘‘to  an  alien’’.  

15  (2)  INELIGIBILITY  FOR  ASYLUM.—Section  

16  208(b)(2)(A)  of  such  Act  (8  U.S.C.  1158(b)(2)(A))  

is  amend —17  ed  

18  (A)  in  clause  (v),  by  striking  ‘‘or’’  at  the  

19  end;  

20  (B)  by  redesignating  clause  (vi)  as  clause  

21  (vii);  and  

22  (C)  by  inserting  after  clause  (v)  the  fol-

23  lowing:  
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1 ‘‘(vi) the alien is described in section 

2 212(a)(2)(J)(i) or section 237(a)(2)(G)(i); 

3 or’’. 

4 (g) TEMPORARY PROTECTED STATUS.—Section 244 

5 of such Act (8 U.S.C. 1254a) is amended— 

6 (1) by striking ‘‘Attorney General’’ each place 

7 it appears and inserting ‘‘Secretary of Homeland Se-

8 curity’’; 

9 (2) in subparagraph (c)(2)(B)— 

10 (A) in clause (i), by striking ‘‘or’’ at the 

11 end; 

12 (B) in clause (ii), by striking the period  

13 and inserting ‘‘; or’’; and  

14 (C) by a ding at the end the following: 

15 ‘‘(iii) the alien is, or at any time has 

16 been, described in section 212(a)(2)(J) or 

17 section 237(a)(2)(G).’’; and  

18 (3) in subsection (d)— 

19 (A) by striking paragraph (3); and  

20 (B) in paragraph (4), by a ding at the end  

21 the following: ‘‘The Secretary of Homeland Se-

22 curity may detain an alien provided temporary 

23 protected status under this section whenever 

24 appropriate under any other provision of law.’’. 
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1 (h) SPECIAL IMMIGRANT JUVENILE VISAS.—Section 

2 101(a)(27)(J)(iii) of the Immigration and Nationality Act 

3 (8 U.S.C. 1101(a)(27)(J)(iii)) is amended— 

4 (1) in subclause (I), by striking ‘‘and’’; 

5 (2) in subclause (II), by a ding ‘‘and’’ at the 

6 end; and  

7 (3) by a ding at the end the following: 

8 ‘‘(III) no alien who is, or at any 

9 time has been, described in section 

10 212(a)(2)(J) or section 237(a)(2)(G) 

11 shall be eligible for any immigration 

12 benefit under this subparagraph;’’. 

13 (i) PAROLE.—An alien described in section 

14 212(a)(2)(J) of the Immigration and Nationality Act, as 

15 a ded by subsection (b), shall not be eligible for parole 

16 under section 212(d)(5)(A) of such Act unless— 

17 (1) the alien is assisting or has assisted the 

18 United States Government in a law enforcement 

19 matter, includ  aing criminal investigation; and  

20 (2) the alien’s presence in the United States is 

21 required by the Government with respect to such as-

22 sistance. 

(j) EFFECTIVE DATE.—The amend  e by23 ments mad  

this section shall take effect on ate of the enactment24 the d  
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1  of  this  Act  and shall  apply  to  acts  that  occur  before,  on,  

or after the  d  enactment of this  Act.  2  ate  of the  

3  SEC.  3304.  INADMISSIBILITY  AND  DEPORTABILITY  OF  

4 DRUNK DRIVERS.  

5  (a)  IN GENERAL.—Section  101(a)(43)  of  the  Immi-

6  gration  and Nationality  Act  (8  U.S.C.  1101(a)(43)),  is  

amend —7  ed  

8  (1)  in  subparagraph  (T),  by  striking  ‘‘and’’;  

9  (2)  in  subparagraph  (U),  by  striking  the  period  

10  at  the  end and inserting  ‘‘;  and’’;  and  

11  (3)  by  inserting  after  subparagraph  (U)  the  fol-

12  lowing:  

13  ‘‘(V)(i)  a  single  conviction  for  driving  while  

14  intoxicated (including  a  conviction  for  driving  

15  while  under  the  influence  of  or  impairment  by  

16  alcohol  or  drugs),  when  such  impaired driving  

17  was  a  cause  of  the  serious  bodily  injury  or  

18  death  of another  person;  or  

19  ‘‘(ii)  a  second or  subsequent  conviction  for  

20  driving  while  intoxicated (including  a  conviction  

21  for  driving  under  the  influence  of  or  impaired  

22  by  alcohol  or  drugs).’’.  

23  (b)  EFFECTIVE  DATE.—The  amendments  made  by  

24  subsection  (a)  shall  take  effect  on  the  date  of  the  enact-
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1  ment  of  this  Act  and apply  to  convictions  entered on  or  

2  after such date.  

3  SEC. 3305. DEFINITION OF AGGRAVATED FELONY.  

4  (a)  DEFINITION  OF  AGGRAVATED  FELONY.—Section  

5  101(a)(43)  of  the  Immigration  and Nationality  Act  (8  

6  U.S.C.  1101(a)(43)),  as  amended by  this  title,  is  further  

amend —7  ed  

8  (1)  by  striking  ‘‘The  term  ‘aggravated felony’  

9  means—’’  and inserting  ‘‘Notwithstanding  any  other  

10  provision  of law,  the  term  ‘aggravated felony’  applies  

11  to  an  offense  described in  this  paragraph,  whether  in  

12  violation  of  Federal  or  State  law,  or  in  violation  of  

13  the  law  of  a  foreign  country  for  which  the  term  of  

14  imprisonment  was  completed within  the  previous  15  

15  years,  even  if the  length  of the  term  of imprisonment  

16  for  the  offense  is  based on  recidivist  or  other  en-

17  hancements  and regardless  of  whether  the  conviction  

18  was  entered before,  on,  or  after  September  30,  1996,  

19  and means—’’;  

20  (2)  in  subparagraph  (A),  by  striking  ‘‘murder,  

21  rape,  or  sexual  abuse  of  a  minor;’’  and inserting  ‘‘an  

offense  relating  to  murd  e,  22  er,  manslaughter,  homicid  

23  rape  (whether  the  victim  was  conscious  or  uncon-

24  scious),  statutory  rape,  or  any  offense  of  a  sexual  
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1  nature  involving  a  victim  under  the  age  of  18  

2  years;’’;  

3  (3)  in  subparagraph  (B)—  

4  (A)  by  inserting  ‘‘an  offense  relating  to’’  

5  before  ‘‘illicit  trafficking’’;  and  

6  (B)  by  inserting  before  the  semicolon  at  

7  the  end the  following:  ‘‘and any  offense  under  

8  State  law  relating  to  a  controlled substance  (as  

9  so  classified under  State  law)  which  is  classified  

10  as  a  felony  in  that  State,  regardless  of  whether  

11  the  substance  is  classified as  a  controlled sub-

12  stance  under  section  102  of the  Controlled Sub-

13  stances  Act  (8  U.S.C.  802)’’;  

14  (4)  in  subparagraph  (C),  by  inserting  ‘‘an  of-

15  fense  relating  to’’  before  ‘‘illicit  trafficking  in  fire-

16  arms’’;  

17  (5)  in  subparagraph  (I),  by  striking  ‘‘or  2252’’  

18  and inserting  ‘‘2252,  or  2252A’’;  

19  (6)  in  subparagraph  (F),  by  striking  ‘‘for  which  

20  the  term  of  imprisonment  is  at  least  one  year;’’  and  

21  inserting  ‘‘,  including  offenses  of  assault  and battery  

22  under  State  or  Federal  law,  for  which  the  term  of  

23  imprisonment  is  at  least  one  year,  except  that  if  the  

24  conviction  records  do  not  conclusively  establish  

25  whether  a  crime  constitutes  a  crime  of  violence,  the  
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1  Attorney  General  or  the  Secretary  of  Homeland Se-

2  curity,  as  appropriate,  may  consider  other  evidence  

3  related to  the  conviction  that  establishes  that  the  

4  conduct  for  which  the  alien  was  engaged constitutes  

5  a  crime  of violence;’’;  

6  (7)  by  striking  subparagraph  (G)  and inserting  

7  the  following:  

8  ‘‘(G)  an  offense  relating  to  a  theft  under  State  

9  or  Federal  law  (including  theft  by  deceit,  theft  by  

10  fraud,  and receipt  of  stolen  property)  regardless  of  

11  whether  any  taking  was  temporary  or  permanent,  or  

12  burglary  offense  under  State  or  Federal  law  for  

13  which  the  term  of  imprisonment  is  at  least  one  year,  

14  except  that  if  the  conviction  records  do  not  conclu-

15  sively  establish  whether  a  crime  constitutes  a  theft  

16  or  burglary  offense,  the  Attorney  General  or  Sec-

17  retary  of  Homeland Security,  as  appropriate,  may  

18  consider  other  evidence  related to  the  conviction  that  

19  establishes  that  the  conduct  for  which  the  alien  was  

20  engaged constitutes  a  theft  or  burglary  offense;’’;  

21  (8)  in  subparagraph  (N)—  

22  (A)  by  striking  ‘‘paragraph  (1)(A)  or  (2)  

23  of’’;  and  

24  (B)  by  inserting  a  semicolon  at  the  end;  
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1  (9)  in  subparagraph  (O),  by  striking  ‘‘section  

2  275(a)  or  276  committed by  an  alien  who  was  pre-

3  viously  deported on  the  basis  of  a  conviction  for  an  

4  offense  described in  another  subparagraph  of  this  

5  paragraph’’  and inserting  ‘‘section  275  or  276  for  

6  which  the  term  of  imprisonment  is  at  least  1  year’’;  

7  (10)  in  subparagraph  (P)—  

8  (A)  by  striking  ‘‘(i)  which  either  is  falsely  

9  making,  forging,  counterfeiting,  mutilating,  or  

10  altering  a  passport  or  instrument  in  violation  of  

11  section  1543  of  title  18,  United States  Code,  or  

12  is  described in  section  1546(a)  of  such  title  (re-

13  lating  to  document  fraud)  and (ii)’’  and insert-

14  ing  ‘‘which  is  described in  any  section  of  chap-

15  ter  75  of  title  18,  United States  Code,  and’’;  

16  and  

17  (B)  by  striking  ‘‘,  except  in  the  case  of  a  

18  first  offense  for  which  the  alien  has  affirma-

19  tively  shown  that  the  alien  committed the  of-

20  fense  for  the  purpose  of  assisting,  abetting,  or  

21  aiding  only  the  alien’s  spouse,  child,  or  parent  

22  (and no  other  individual)  to  violate  a  provision  

23  of this  Act’’;  

24  (11)  in  subparagraph  (U),  by  striking  ‘‘an  at-

25  tempt  or  conspiracy  to  commit  an  offense  described  
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1  in  this  paragraph’’  and inserting  ‘‘attempting  or  

2  conspiring  to  commit  an  offense  described in  this  

3  paragraph,  or  aiding,  abetting,  counseling,  pro-

4  curing,  commanding,  inducing,  or  soliciting  the  com-

5  mission  of such  an  offense’’;  and  

6  (12)  by  striking  the  undesignated matter  fol-

7  lowing  subparagraph  (U).  

8  (b)  EFFECTIVE  DATE; APPLICATION  OF  AMEND-

9 MENTS.—  

(1)  IN  GENERAL.—The  amend  e  by  10  ments  mad  

11  subsection  (a)—  

12  (A)  shall  take  effect  on  the  date  of  the  en-

13  actment  of this  Act;  and  

14  (B)  shall  apply  to  any  act  or  conviction  

that  occurred before,  on,  or  ate.  15  after  such  d  

16  (2)  APPLICATION  OF  IIRIRA  AMENDMENTS.—  

17  The  amendments  to  section  101(a)(43)  of  the  Immi-

18  gration  and Nationality  Act  (8  U.S.C.  1101(a)(43))  

19  made  by  section  321  of  the  Illegal  Immigration  Re-

20  form  and Immigrant  Responsibility  Act  of  1996  (di-

21  vision  C  of  Public  Law  104–208;  110  Stat.  3009–  

22  627)  shall  continue  to  apply,  whether  the  conviction  

23  was  entered before,  on,  or  after  September  30,  1996.  
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SEC.  3306.  DING  OF  REMOVAL  FOR  1 PRECLU  WITHHOLDING  

2 AGGRAVATED FELONS.  

3  (a)  IN GENERAL.—Section  241(b)(3)(B)  (8  U.S.C.  

4  1231(b)(3)(B)),  is  amended by  inserting  after  clause  (v)  

5  the  following:  

6  ‘‘(vi)  the  alien  is  convicted of  an  ag-

7  gravated felony.’’.  

8  (b)  EFFECTIVE  DATE.—The  amendment  made  by  

9  subsection (a)  shall apply—  

10  (1)  to  any  act  that  occurred before,  on,  or  after  

11  the  date  of the  enactment  of this  Act;  and  

12  (2)  to  all  aliens  who  are  required to  establish  

13  admissibility  on  or  after  such  date,  and in  all  re-

14  moval,  deportation,  or  exclusion  proceedings  that  are  

15  filed,  pending,  or  reopened on  or  after  such  date.  

16  SEC.  3307.  PROTECTING  IMMIGRANTS  FROM  CONVICTED  

17  SEX OFFENDERS.  

18  (a)  IMMIGRANTS.—Section 204(a)(1)  of the  Immigra-

19  tion  and Nationality Act  (8  U.S.C.  1154(a)(1)),  is  amend-

20  ed—  

21  (1)  in  subparagraph  (A),  by  amending  clause  

22  (viii)  to  read as  follows:  

23  ‘‘(viii)  Clause  (i)  shall  not  apply  to  a  citizen  of  the  

United States  who  has  been  convicted  e-24  of  an  offense  d  

25  scribed in  subparagraph  (A),  (I),  or  (K)  of  section  

26  101(a)(43),  unless  the  Secretary  of  Homeland Security,  
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208  

in  the  Secretary’s  sole  and unreviewable  d  eter-1  iscretion,  d  

2  mines  that  the  citizen  poses  no  risk  to  the  alien  with  re-

3  spect  to  whom  a  petition  described in  clause  (i)  is  filed.’’;  

4  and  

5  (2)  in  subparagraph  (B)(i)—  

6  (A)  by  redesignating  the  second subclause  

7  (I)  as  subclause  (II);  and  

8  (B)  by  amending  such  subclause  (II)  to  

9  read as  follows:  

10  ‘‘(II)  Subclause  (I)  shall  not  apply  in  the  case  of  an  

11  alien  ad  for  permanent  resid  who  has  been  con-mitted  ence  

victed of  an  offense  d  in  subparagraph  (A),  (I),  12  escribed  

13  or  (K)  of  section  101(a)(43),  unless  the  Secretary  of  

14  Homeland Security,  in  the  Secretary’s  sole  and  

unreviewable  d  etermines  that  the  alien  lawfully  15  iscretion,  d  

16  ad  for  permanent  resid  mitted  ence  poses  no  risk  to  the  

17  alien  with  respect  to  whom  a  petition  described in  sub-

18  clause  (I)  is  filed.’’.  

19  (b)  NONIMMIGRANTS.—Section  101(a)(15)(K)  of  

20  such  Act  (8  U.S.C.  1101(a)(15)(K)),  is  amended by  strik-

21  ing  ‘‘204(a)(1)(A)(viii)(I))’’  each  place  such  term  appears  

22  and inserting ‘‘204(a)(1)(A)(viii))’’.  

(c)  EFFECTIVE  DATE.—The  amend  e  by  23  ments  mad  

this  section  shall  take  effect  on  ate  of the  enactment  24  the  d  
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1 of this Act and shall apply to petitions filed on or after 

2 such date. 

3 SEC. 3308. CLARIFICATION TO CRIMES OF VIOLENCE AND 

CRIMES INVOLVING MORAL TU  DE.4 RPITU  

5 (a) INADMISSIBLE ALIENS.—Section 212(a)(2)(A) of 

6 the Immigration and Nationality Act (8 U.S.C. 

7 1182(a)(2)(A)) is amend  by ing at the end the fol-ed  a d  

8 lowing: 

9 ‘‘(iii) CLARIFICATION.—If the convic-

tion record  o not conclusively establish10 s d  

11 whether a crime constitutes a crime involv-

12 ing moral turpitude, the Attorney General 

13 or the Secretary of Homeland Security, as 

appropriate, may consid  ence14 er other evid  

15 related to the conviction that establishes 

16 that the conduct for which the alien was 

17 engaged constitutes a crime involving 

18 moral turpitude.’’. 

19 (b) DEPORTABLE ALIENS.— 

20 (1) GENERAL CRIMES.—Section 237(a)(2)(A) 

21 of such Act (8 U.S.C. 1227(a)(2)(A)), as amended  

22 by this title, is further amended by inserting after 

23 clause (iv) the following: 

24 ‘‘(v) CRIMES INVOLVING MORAL TUR-

25 PITUDE.—If the conviction records do not 
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1 conclusively establish whether a crime con-

2 stitutes a crime involving moral turpitude, 

3 the Attorney General or the Secretary of 

4 Homeland Security, as appropriate, may 

5 consider other evidence related to the con-

6 viction that establishes that the conduct 

7 for which the alien was engaged constitutes 

8 a crime involving moral turpitude.’’. 

9 (2) DOMESTIC VIOLENCE.—Section 

10 237(a)(2)(E) of such Act (8 U.S.C. 1227(a)(2)(E)) 

11 is amended by ing the following:a d  at the end  

12 ‘‘(iii) CRIMES OF VIOLENCE.—If the 

conviction record  o not conclusively es-13 s d  

14 tablish whether a crime of domestic vio-

lence constitutes a e-15 crime of violence (as d  

16 fined in section 16 of title 18, United  

17 States Code), the Attorney General or the 

18 Secretary of Homeland Security, as appro-

priate, may consid  ence related19 er other evid  

20 to the conviction that establishes that the 

21 conduct for which the alien was engaged  

22 constitutes a crime of violence.’’. 

(c) EFFECTIVE DATE.—The amend  e by23 ments mad  

this section shall take effect on ate of the enactment24 the d  
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1  of  this  Act  and shall  apply  to  acts  that  occur  before,  on,  

or after the  d  enactment of this  Act.  2  ate  of the  

3  SEC. 3309. DETENTION OF DANGEROUS ALIENS.  

4  Section  241(a)  of  the  Immigration  and Nationality  

5  Act (8  U.S.C.  1231(a))  is  amended—  

6  (1)  by  striking  ‘‘Attorney  General’’  each  place  

7  it  appears,  except  for  the  first  reference  in  para-

8  graph  (4)(B)(i),  and inserting  ‘‘Secretary  of  Home-

9  land Security’’;  

10  (2)  in  paragraph  (1),  by  amending  subpara-

11  graph  (B)  to  read as  follows:  

12  ‘‘(B)  BEGINNING  OF  PERIOD.—The  re-

13  moval  period begins  on  the  latest  of  the  fol-

14  lowing:  

15  ‘‘(i)  The  date  the  order  of  removal  be-

16  comes  administratively  final.  

17  ‘‘(ii)  If  the  alien  is  not  in  the  custody  

18  of  the  Secretary  on  the  date  the  order  of  

19  removal  becomes  administratively  final,  the  

20  date  the  alien  is  taken  into  such  custody.  

21  ‘‘(iii)  If  the  alien  is  detained or  con-

22  fined (except  under  an  immigration  proc-

23  ess)  on  the  date  the  order  of  removal  be-

24  comes  administratively  final,  the  date  the  

25  alien  is  taken  into  the  custody  of  the  Sec-
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1  retary,  after  the  alien  is  released from  such  

2  detention  or  confinement.’’;  

3  (3)  in  paragraph  (1),  by  amending  subpara-

4  graph  (C)  to  read as  follows:  

5  ‘‘(C)  SUSPENSION  OF  PERIOD.—  

6  ‘‘(i)  EXTENSION.—The  removal  period  

7  shall  be  extended beyond a  period of  90  

8  days  and the  Secretary  may,  in  the  Sec-

9  retary’s  sole  discretion,  keep  the  alien  in  

10  detention  during  such  extended period if—  

11  ‘‘(I)  the  alien  fails  or  refuses  to  

12  make  all  reasonable  efforts  to  comply  

13  with  the  removal  order,  or  to  fully  co-

14  operate  with  the  Secretary’s  efforts  to  

15  establish  the  alien’s  identity  and carry  

16  out  the  removal  order,  including  mak-

17  ing  timely  application  in  good faith  

18  for  travel  or  other  documents  nec-

19  essary  to  the  alien’s  departure  or  con-

20  spires  or  acts  to  prevent  the  alien’s  

21  removal  that  is  subject  to  an  order  of  

22  removal;  

23  ‘‘(II)  a  court,  the  Board of Immi-

24  gration  Appeals,  or  an  immigration  

25  judge  orders  a  stay  of  removal  of  an  
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1  alien  who  is  subject  to  an  administra-

2  tively  final  order  of removal;  

3  ‘‘(III)  the  Secretary  transfers  

4  custody  of  the  alien  pursuant  to  law  

5  to  another  Federal  agency  or  a  State  

6  or  local  government  agency  in  connec-

7  tion  with  the  official  duties  of  such  

8  agency;  or  

9  ‘‘(IV)  a  court  or  the  Board of  

10  Immigration  Appeals  orders  a  remand  

11  to  an  immigration  judge  or  the  Board  

12  of  Immigration  Appeals,  during  the  

13  time  period when  the  case  is  pending  

14  a  decision  on  remand (with  the  re-

15  moval  period beginning  anew  on  the  

16  date  that  the  alien  is  ordered removed  

17  on  remand).  

18  ‘‘(ii)  RENEWAL.—If  the  removal  pe-

19  riod has  been  extended under  subpara-

20  graph  (C)(i),  a  new  removal  period shall  be  

21  deemed to  have  begun  on  the  date—  

22  ‘‘(I)  the  alien  makes  all  reason-

23  able  efforts  to  comply  with  the  re-

24  moval  order,  or  to  fully  cooperate  with  

25  the  Secretary’s  efforts  to  establish  the  
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1 alien’s identity and carry out the re-

2 moval order; 

3 ‘‘(II) the stay of removal is no 

4 longer in effect; or 

5 ‘‘(III) the alien is returned to the 

6 custody of the Secretary. 

7 ‘‘(iii) MANDATORY DETENTION FOR 

8 CERTAIN ALIENS.—In the case of an alien 

9 described in subparagraphs (A) through 

10 (D) of section 236(c)(1), the Secretary 

11 shall keep that alien in detention during 

12 the extended period described in clause (i). 

13 ‘‘(iv) SOLE FORM OF RELIEF.—An 

14 alien may seek relief from detention under 

15 this subparagraph only by filing an appli-

16 cation for a writ of habeas corpus in ac-

17 cordance with chapter 153 of title 28, 

18 United States Code. No alien whose period  

19 of detention is extended under this sub-

20 paragraph shall have the right to seek re-

21 lease on bond.’’; 

22 (4) in paragraph (3)— 

23 (A) by a ding after ‘‘If the alien does not 

24 leave or is not removed within the removal pe-
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1  riod’’  the  following:  ‘‘or  is  not  detained pursu-

2  ant  to  paragraph  (6)  of this  subsection’’;  and  

3  (B)  by  striking  subparagraph  (D)  and in-

4  serting  the  following:  

5  ‘‘(D)  to  obey  reasonable  restrictions  on  the  

6  alien’s  conduct  or  activities  that  the  Secretary  

7  prescribes  for  the  alien,  in  order  to  prevent  the  

8  alien  from  absconding,  for  the  protection  of  the  

9  community,  or  for  other  purposes  related to  the  

10  enforcement  of the  immigration  laws.’’;  

11  (5)  in  paragraph  (4)(A),  by  striking  ‘‘paragraph  

12  (2)’’  and inserting  ‘‘subparagraph  (B)’’;  and  

13  (6)  by  striking  paragraph  (6)  and inserting  the  

14  following:  

15  ‘‘(6)  ADDITIONAL  RULES  FOR  DETENTION  OR  

16  RELEASE  OF  CERTAIN  ALIENS.—  

17  ‘‘(A)  DETENTION  REVIEW  PROCESS  FOR  

18  COOPERATIVE  ALIENS  ESTABLISHED.—For  an  

19  alien  who  is  not  otherwise  subject  to  mandatory  

20  detention,  who  has  made  all  reasonable  efforts  

21  to  comply  with  a  removal  order  and to  cooper-

22  ate  fully  with  the  Secretary  of  Homeland Secu-

23  rity’s  efforts  to  establish  the  alien’s  identity  and  

24  carry  out  the  removal  order,  including  making  

25  timely  application  in  good faith  for  travel  or  
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1  other  documents  necessary  to  the  alien’s  depar-

2  ture,  and who  has  not  conspired or  acted to  

3  prevent  removal,  the  Secretary  shall  establish  

4  an  administrative  review  process  to  determine  

5  whether  the  alien  should be  detained or  released  

6  on  conditions.  The  Secretary  shall  make  a  de-

7  termination  whether  to  release  an  alien  after  

8  the  removal  period in  accordance  with  subpara-

9  graph  (B).  The  determination  shall  include  con-

10  sideration  of  any  evidence  submitted by  the  

11  alien,  and may  include  consideration  of  any  

12  other  evidence,  including  any  information  or  as-

13  sistance  provided by  the  Secretary  of  State  or  

14  other  Federal  official  and any  other  information  

15  available  to  the  Secretary  of Homeland Security  

16  pertaining  to  the  ability  to  remove  the  alien.  

17  ‘‘(B)  AUTHORITY  TO  DETAIN  BEYOND  RE-

18  MOVAL  PERIOD.—  

19  ‘‘(i)  IN  GENERAL.—The  Secretary  of  

20  Homeland Security,  in  the  exercise  of  the  

21  Secretary’s  sole  discretion,  may  continue  to  

22  detain  an  alien  for  90  days  beyond the  re-

23  moval  period (including  any  extension  of  

24  the  removal  period as  provided in  para-

25  graph  (1)(C)).  An  alien  whose  detention  is  
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1  extended under  this  subparagraph  shall  

2  have  no  right  to  seek  release  on  bond.  

3  ‘‘(ii)  SPECIFIC  CIRCUMSTANCES.—The  

4  Secretary  of  Homeland Security,  in  the  ex-

5  ercise  of  the  Secretary’s  sole  discretion,  

6  may  continue  to  detain  an  alien  beyond the  

7  90  days  authorized in  clause  (i)—  

8  ‘‘(I)  until  the  alien  is  removed,  if  

9  the  Secretary,  in  the  Secretary’s  sole  

10  discretion,  determines  that  there  is  a  

11  significant  likelihood that  the  alien—  

12  ‘‘(aa)  will  be  removed in  the  

13  reasonably  foreseeable  future;  or  

14  ‘‘(bb)  would be  removed in  

15  the  reasonably  foreseeable  future,  

16  or  would have  been  removed,  but  

17  for  the  alien’s  failure  or  refusal  

18  to  make  all  reasonable  efforts  to  

19  comply  with  the  removal  order,  

20  or  to  cooperate  fully  with  the  

21  Secretary’s  efforts  to  establish  

22  the  alien’s  identity  and carry  out  

23  the  removal  order,  including  

24  making  timely  application  in  

25  good faith  for  travel  or  other  doc-
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1  uments  necessary  to  the  alien’s  

2  departure,  or  conspires  or  acts  to  

3  prevent  removal;  

4  ‘‘(II)  until  the  alien  is  removed,  

5  if  the  Secretary  of  Homeland Security  

6  certifies  in  writing—  

7  ‘‘(aa)  in  consultation  with  

8  the  Secretary  of  Health  and  

9  Human  Services,  that  the  alien  

10  has  a  highly  contagious  disease  

11  that  poses  a  threat  to  public  safe-

12  ty;  

13  ‘‘(bb)  after  receipt  of  a  writ-

14  ten  recommendation  from  the  

15  Secretary  of  State,  that  release  

16  of  the  alien  is  likely  to  have  seri-

17  ous  adverse  foreign  policy  con-

18  sequences  for  the  United States;  

19  ‘‘(cc)  based on  information  

20  available  to  the  Secretary  of  

21  Homeland Security  (including  

22  classified,  sensitive,  or  national  

23  security  information,  and without  

24  regard to  the  grounds  upon  

25  which  the  alien  was  ordered re-
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1 moved), that there is reason to 

2 believe that the release of the 

3 alien would threaten the national 

4 security of the United States; or 

5 ‘‘( d) that the release of the 

6 alien will threaten the safety of 

7 the community or any person, 

8 conditions of release cannot rea-

9 sonably be expected to ensure the 

10 safety of the community or any 

11 person, and either (AA) the alien 

12 has been convicted of one or 

13 more aggravated felonies (as de-

14 fined in section 101(a)(43)(A)) 

15 or of one or more crimes identi-

16 fied by the Secretary of Home-

17 land Security by regulation, or of 

18 one or more attempts or conspir-

19 acies to commit any such aggra-

20 vated felonies or such identified  

21 crimes, if the aggregate term of 

22 imprisonment for such attempts 

23 or conspiracies is at least 5 

24 years; or (BB) the alien has com-

25 mitted one or more crimes of vio-
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1  lence  (as  defined in  section  16  of  

2  title  18,  United States  Code,  but  

3  not  including  a  purely  political  

4  offense)  and,  because  of  a  mental  

5  condition  or  personality  disorder  

6  and behavior  associated with  that  

7  condition  or  disorder,  the  alien  is  

8  likely  to  engage  in  acts  of  vio-

9  lence  in  the  future;  or  

10  ‘‘(III)  pending  a  certification  

11  under  subclause  (II),  so  long  as  the  

12  Secretary  of  Homeland Security  has  

13  initiated the  administrative  review  

14  process  not  later  than  30  days  after  

15  the  expiration  of  the  removal  period  

16  (including  any  extension  of  the  re-

17  moval  period,  as  provided in  para-

18  graph  (1)(C)).  

19  ‘‘(iii)  NO  RIGHT  TO  BOND  HEARING.—  

20  An  alien  whose  detention  is  extended under  

21  this  subparagraph  shall  have  no  right  to  

22  seek  release  on  bond,  including  by  reason  

23  of a  certification  under  clause  (ii)(II).  

24  ‘‘(C)  RENEWAL  AND  DELEGATION  OF  CER-

25  TIFICATION.—  
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1 ‘‘(i) RENEWAL.—The Secretary of 

2 Homeland Security may renew a certifi-

3 cation under subparagraph (B)(ii)(II) 

4 every 6 months, after providing an oppor-

5 tunity for the alien to request reconsider-

6 ation of the certification and to submit 

7 documents or other evidence in support of 

8 that request. If the Secretary does not 

9 renew a certification, the Secretary may 

10 not continue to detain the alien under sub-

11 paragraph (B)(ii)(II). 

12 ‘‘(ii) DELEGATION.—Notwithstanding 

13 section 103, the Secretary of Homeland  

14 Security may not delegate the authority to 

15 make or renew a certification described in 

16 item (bb), (cc), or ( d) of subparagraph 

17 (B)(ii)(II) below the level of the Director 

18 of Immigration and Customs Enforcement. 

19 ‘‘(iii) HEARING.—The Secretary of 

20 Homeland Security may request that the 

21 Attorney General or the Attorney General’s 

22 designee provide for a hearing to make the 

23 determination described in item ( d)(BB) 

24 of subparagraph (B)(ii)(II). 
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1  ‘‘(D)  RELEASE  ON  CONDITIONS.—If  it  is  

2  determined that  an  alien  should be  released  

3  from  detention  by  a  Federal  court,  the  Board of  

4  Immigration  Appeals,  or  if  an  immigration  

5  judge  orders  a  stay  of  removal,  the  Secretary  of  

6  Homeland Security,  in  the  exercise  of  the  Sec-

7  retary’s  discretion,  may  impose  conditions  on  

8  release  as  provided in  paragraph  (3).  

9  ‘‘(E)  REDETENTION.—The  Secretary  of  

10  Homeland Security,  in  the  exercise  of  the  Sec-

11  retary’s  discretion,  without  any  limitations  

12  other  than  those  specified in  this  section,  may  

13  again  detain  any  alien  subject  to  a  final  re-

14  moval  order  who  is  released from  custody,  if  re-

15  moval  becomes  likely  in  the  reasonably  foresee-

16  able  future,  the  alien  fails  to  comply  with  the  

17  conditions  of  release,  or  to  continue  to  satisfy  

18  the  conditions  described in  subparagraph  (A),  

19  or  if,  upon  reconsideration,  the  Secretary,  in  

20  the  Secretary’s  sole  discretion,  determines  that  

21  the  alien  can  be  detained under  subparagraph  

22  (B).  This  section  shall  apply  to  any  alien  re-

23  turned to  custody  pursuant  to  this  subpara-

24  graph,  as  if  the  removal  period terminated on  

25  the  day  of the  redetention.  
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1  ‘‘(F)  REVIEW  OF  DETERMINATIONS  BY  

2 SECRETARY.—A  determination  by  the  Secretary  

3  under  this  paragraph  shall  not  be  subject  to  re-

4  view  by  any  other  agency.’’.  

5  SEC. 3310. TIMELY REPATRIATION.  

(a)  LISTING  OF  COUNTRIES.—Beginning  on  ate  6  the  d  

7  that  is  6  months  after  the  date  of  the  enactment  of  this  

8  Act,  and every  6  months  thereafter,  the  Secretary  of  

9  Homeland Security  shall  publish  a  report  including  the  

10  following:  

11  (1)  A list  of the  following:  

12  (A)  Countries  that  have  refused or  unrea-

13  sonably  d  repatriation  of  elayed  an  alien  who  is  

14  a  national  of  that  country  since  the  date  of  the  

15  enactment  of  this  Act  and the  total  number  of  

16  such  aliens,  disaggregated by  nationality.  

17  (B)  Countries  that  have  an  excessive  repa-

18  triation  failure  rate.  

19  (2)  A  list  of  each  country  that  was  included  

20  under  subparagraph  (B)  or  (C)  of  paragraph  (1)  in  

21  both  the  report  preceding  the  current  report  and the  

22  current  report.  

23  (b)  SANCTIONS.—Beginning  on  the  date  on  which  a  

24  country  is  includ  in  a  list  und  ed  er  subsection  (a)(2)  and  
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1  ending  on  the  date  on  which  that  country  is  not  included  

2  in  such  list,  that  country  shall  be  subject  to  the  following:  

3  (1)  The  Secretary  of  State  may  not  issue  visas  

4  under  section  101(a)(15)(A)(iii)  of  the  Immigration  

5  and Nationality  Act  (8  U.S.C.  1101(a)(15)(A)(iii))  

6  to  attendants,  servants,  personal  employees,  and  

7  members  of  their  immediate  families,  of  the  officials  

8  and employees  of  that  country  who  receive  non-

9  immigrant  status  under  clause  (i)  or  (ii)  of  section  

10  101(a)(15)(A)  of such  Act.  

11  (2)  Each  6  months  thereafter  that  the  country  

12  is  included in  that  list,  the  Secretary  of  State  shall  

13  reduce  the  number  of  visas  available  under  clause  (i)  

14  or  (ii)  of  section  101(a)(15)(A)  of  the  Immigration  

15  and Nationality  Act  in  a  fiscal  year  to  nationals  of  

16  that  country  by  an  amount  equal  to  10  percent  of  

17  the  baseline  visa  number  for  that  country.  Except  as  

18  provided under  section  243(d)  of  the  Immigration  

19  and Nationality  Act  (8  U.S.C.  1253),  the  Secretary  

20  may  not  reduce  the  number  to  a  level  below  20  per-

21  cent  of the  baseline  visa  number.  

22  (c)  WAIVERS.—  

23  (1)  NATIONAL  SECURITY  WAIVER.—If  the  Sec-

24  retary  of  State  submits  to  Congress  a  written  deter-

25  mination  that  significant  national  security  interests  
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1  of  the  United States  require  a  waiver  of  the  sanc-

2  tions  under  subsection  (b),  the  Secretary  may  waive  

3  any  reduction  below  80  percent  of  the  baseline  visa  

4  number.  The  Secretary  of  Homeland Security  may  

5  not  delegate  the  authority  under  this  subsection.  

6  (2)  TEMPORARY  EXIGENT  CIRCUMSTANCES.—If  

7  the  Secretary  of State  submits  to  Congress  a  written  

8  determination  that  temporary  exigent  circumstances  

9  require  a  waiver  of  the  sanctions  under  subsection  

10  (b),  the  Secretary  may  waive  any  reduction  below  80  

11  percent  of  the  baseline  visa  number  during  6-month  

12  renewable  periods.  The  Secretary  of Homeland Secu-

13  rity  may  not  delegate  the  authority  under  this  sub-

14  section.  

15  (d)  EXEMPTION.—The  Secretary  of Homeland Secu-

16  rity,  in  consultation  with  the  Secretary  of  State,  may  ex-

17  empt  a  country  from  inclusion  in  a  list  under  subsection  

18  (a)(2)  if the  total  number  of nonrepatriations  outstanding  

is  less  than 10 for the preced  .19  ing 3-year period  

20  (e)  UNAUTHORIZED  VISA  ISSUANCE.—Any  visa  

21  issued in violation of this  section shall be void.  

22  (f)  NOTICE.—If  an  alien  who  has  been  convicted of  

23  a  criminal  offense  before  a  Federal  or  State  court  whose  

24  repatriation  was  refused  unreasonably  d  is  to  be  or  elayed  

released from  d  Se-25  etention  by the  Secretary of Homeland  
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1  curity,  the  Secretary  shall  provide  notice  to  the  State  and  

2  local  law enforcement  agency for  the  jurisdictions  in  which  

3  the  alien  is  required to  report  or  is  to  be  released.  When  

4  possible,  and particularly  in  the  case  of  violent  crime,  the  

5  Secretary  shall  make  a  reasonable  effort  to  provide  notice  

6  of  such  release  to  any  crime  victims  and their  immediate  

7  family members.  

8  (g)  DEFINITIONS.—For purposes of this  section:  

9  (1)  REFUSED  OR  UNREASONABLY  DELAYED.—  

10  A  country  is  deemed to  have  refused or  unreasonably  

11  delayed the  acceptance  of  an  alien  who  is  a  citizen,  

12  subject,  national,  or  resident  of  that  country  if,  not  

13  later  than  90  days  after  receiving  a  request  to  repa-

14  triate  such  alien  from  an  official  of  the  United  

15  States  who  is  authorized to  make  such  a  request,  the  

16  country  does  not  accept  the  alien  or  issue  valid trav-

17  el  documents.  

18  (2)  FAILURE  RATE.—The  term  ‘‘failure  rate’’  

19  for  a  period  etermined  i-means  the  percentage  d  by  d  

20  viding  the  total  number  of  repatriation  requests  for  

21  aliens  who  are  citizens,  subjects,  nationals,  or  resi-

22  d  a  country  that  that  country  refused  ents  of  or  un-

reasonably  delayed d  by  the  total  23  uring  that  period  

number  of such  requests  d  .24  uring  that  period  
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1  (3)  EXCESSIVE  REPATRIATION  FAILURE  

2 RATE.—The  term  ‘‘excessive  repatriation  failure  

3  rate’’  means,  with  respect  to  a  report  under  sub-

4  section  (a),  a  failure  rate  greater  than  10  percent  

5  for  any  of the  following:  

6  (A)  The  period of  the  3  full  fiscal  years  

7  preceding  the  date  of  publication  of  the  report.  

8  (B)  The  period of  1  year  preceding  the  

9  date  of publication  of the  report.  

10  (4)  NUMBER  OF  NONREPATRIATIONS  OUT-

11  STANDING.—The  term  ‘‘number  of  nonrepatriations  

12  outstanding’’  means,  for  a  period,  the  number  of  

13  unique  aliens  whose  repatriation  a  country  has  re-

14  fused or  unreasonably  delayed and whose  repatri-

15  ation  has  not  occurred during  that  period.  

16  (5)  BASELINE  VISA  NUMBER.—The  term  ‘‘base-

17  line  visa  number’’  means,  with  respect  to  a  country,  

18  the  average  number  of  visas  issued each  fiscal  year  

19  to  nationals  of  that  country  under  clauses  (i)  and  

20  (ii)  of  section  101(a)(15)(A)  of  the  Immigration  and  

21  Nationality  Act  (8  U.S.C.  1101(a)(15)(A))  for  the  3  

22  full  fiscal  years  immediately  preceding  the  first  re-

23  port  under  subsection  (a)  in  which  that  country  is  

24  included in  the  list  under  subsection  (a)(2).  
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(h)  GAO  REPORT.—On  the  d  ay  after  1  ate  that  is  1  d  

the  date  that  the  President  submits  a  bud  er  sec-2  get  und  

3  tion 1105(a)  of title  31,  United States  Code,  for fiscal year  

4  2016,  the  Comptroller  General  of  the  United States  shall  

submit  a  ing  the  progress  of the  5  report  to  Congress  regard  

6  Secretary  of  Homeland Security  and the  Secretary  of  

7  State  in  implementation  of this  section  and in  making  re-

8  quests  to  repatriate  aliens  as  appropriate.  

9  SEC. 3311. ILLEGAL REENTRY.  

10  Section  276  of  the  Immigration  and Nationality  Act  

11  (8 U.S.C.  1326)  is  amend to  as  follows:  ed  read  

12  ‘‘SEC. 276. REENTRY OF REMOVED ALIEN.  

13  ‘‘(a)  REENTRY  AFTER  REMOVAL.—  

14  ‘‘(1)  IN  GENERAL.—Any  alien  who  has  been  de-

15  nied admission,  excluded,  deported,  or  removed,  or  

16  who  has  departed the  United States  while  an  order  

17  of  exclusion,  deportation,  or  removal  is  outstanding,  

18  and subsequently  enters,  attempts  to  enter,  crosses  

19  the  border  to,  attempts  to  cross  the  border  to,  or  is  

20  at  any  time  found in  the  United States,  shall  be  

21  fined under  title  18,  United States  Code,  imprisoned  

22  not  more  than  2  years,  or  both.  

23  ‘‘(2)  EXCEPTION.—If  an  alien  sought  and re-

24  ceived the  express  consent  of  the  Secretary  to  re-

25  apply  for  admission  into  the  United States,  or,  with  
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1  respect  to  an  alien  previously  denied admission  and  

2  removed,  the  alien  was  not  required to  obtain  such  

3  advance  consent  under  the  Immigration  and Nation-

4  ality  Act  or  any  prior  Act,  the  alien  shall  not  be  sub-

5  ject  to  the  fine  and imprisonment  provided for  in  

6  paragraph  (1).  

7  ‘‘(b)  REENTRY  OF  CRIMINAL  OFFENDERS.—Not-

8  withstanding  the  penalty  provided in  subsection  (a),  if  an  

9  alien  described in  that  subsection  was  convicted before  

such removal or  eparture—  10  d  

11  ‘‘(1)  for  3  or  more  misdemeanors  or  for  a  fel-

12  ony,  the  alien  shall  be  fined under  title  18,  United  

13  States  Code,  imprisoned not  more  than  10  years,  or  

14  both;  

15  ‘‘(2)  for  a  felony  for  which  the  alien  was  sen-

16  tenced to  a  term  of  imprisonment  of  not  less  than  

17  30  months,  the  alien  shall  be  fined under  such  title,  

18  imprisoned not  more  than  15  years,  or  both;  

19  ‘‘(3)  for  a  felony  for  which  the  alien  was  sen-

20  tenced to  a  term  of  imprisonment  of  not  less  than  

21  60  months,  the  alien  shall  be  fined under  such  title,  

22  imprisoned not  more  than  20  years,  or  both;  or  

‘‘(4)  for  murd  napping,  or  a  felony  23  er,  rape,  kid  

24  offense  described in  chapter  77  (relating  to  peonage  

25  and slavery)  or  113B  (relating  to  terrorism)  of  such  
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1 title, or for 3 or more felonies of any kind, the alien 

2 shall be fined under such title, imprisoned not more 

3 than 25 years, or both. 

4 ‘‘(c) REENTRY AFTER REPEATED REMOVAL.—Any 

5 alien who has been denied admission, excluded, deported, 

6 or removed 3 or more times and thereafter enters, at-

7 tempts to enter, crosses the border to, attempts to cross 

8 the border to, or is at any time found in the United States, 

9 shall be fined under title 18, United States Code, impris-

10 oned not more than 10 years, or both. 

11 ‘‘(d) PROOF OF PRIOR CONVICTIONS.—The prior 

12 convictions described in subsection (b) are elements of the 

13 crimes described, and the penalties in that subsection shall 

14 apply only in cases in which the conviction or convictions 

15 that form the basis for the a ditional penalty are— 

16 ‘‘(1) alleged in the indictment or information; 

17 and  

18 ‘‘(2) proven beyond a reasonable doubt at trial 

19 or ad  by the d  ant.mitted  efend  

20 ‘‘(e) REENTRY OF ALIEN REMOVED PRIOR TO COM-

21 PLETION OF TERM OF IMPRISONMENT.—Any alien re-

22 moved pursuant to section 241(a)(4) who enters, attempts 

23 to enter, crosses the border to, attempts to cross the bor-

24 d to, or in, the United States shaller is at any time found  

25 be incarcerated for the remainder of the sentence of im-
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prisonment  which  was  pend  eportation  1  ing  at  the  time  of d  

2  without  any  red  or  release  un-uction  for  parole  supervised  

3  less  the  alien  affirmatively  demonstrates  that  the  Sec-

4  retary  of  Homeland Security  has  expressly  consented to  

5  the  alien’s  reentry.  Such  alien  shall  be  subject  to  such  

6  other  penalties  relating  to  the  reentry  of  removed aliens  

7  as  may be  available  und this  section  any  other  provi-er  or  

8  sion of law.  

9  ‘‘(f)  DEFINITIONS.—For  purposes  of this  section  and  

10  section 275,  the  following definitions  shall apply:  

11  ‘‘(1)  CROSSES  THE  BORDER  TO  THE  UNITED  

12  STATES.—The  term  ‘crosses  the  border’  refers  to  the  

13  physical  act  of  crossing  the  border  free  from  official  

14  restraint.  

15  ‘‘(2)  OFFICIAL  RESTRAINT.—The  term  ‘official  

16  restraint’  means  any  restraint  known  to  the  alien  

17  that  serves  to  deprive  the  alien  of  liberty  and pre-

18  vents  the  alien  from  going  at  large  into  the  United  

19  States.  Surveillance  unbeknownst  to  the  alien  shall  

20  not  constitute  official  restraint.  

21  ‘‘(3)  FELONY.—The  term  ‘felony’  means  any  

22  criminal  offense  punishable  by  a  term  of  imprison-

23  ment  of  more  than  1  year  under  the  laws  of  the  

24  United States,  any  State,  or  a  foreign  government.  
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1  ‘‘(4)  MISDEMEANOR.—The  term  ‘misdemeanor’  

2  means  any  criminal  offense  punishable  by  a  term  of  

3  imprisonment  of  not  more  than  1  year  under  the  ap-

4  plicable  laws  of  the  United States,  any  State,  or  a  

5  foreign  government.  

6  ‘‘(5)  REMOVAL.—The  term  ‘removal’  includes  

7  any  denial  of  admission,  exclusion,  deportation,  or  

8  removal,  or  any  agreement  by  which  an  alien  stipu-

9  lates  or  agrees  to  exclusion,  deportation,  or  removal.  

10  ‘‘(6)  STATE.—The  term  ‘State’  means  a  State  

11  of  the  United States,  the  District  of  Columbia,  and  

12  any  commonwealth,  territory,  or  possession  of  the  

13  United States.’’.  

14  TITLE IV—ASYLUM REFORM  

15  SEC.  4401.  CLARIFICATION  OF  INTENT  REGARDING  TAX-

16  PAYER-PROVIDED COUNSEL.  

17  Section  292  of  the  Immigration  and Nationality  Act  

(8  U.S.C.  1362)  is  amend —18  ed  

19  (1)  by  striking  ‘‘In  any  removal  proceedings  be-

20  fore  an  immigration  judge  and in  any  appeal  pro-

21  ceedings  before  the  Attorney  General  from  any  such  

22  removal  proceedings’’  and inserting  ‘‘In  any  removal  

proceed  ge,  or  any  23  ings  before  an  immigration  jud  

24  other  immigration  proceedings  before  the  Attorney  
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1 General, the Secretary of Homeland Security, or any 

2 appeal of such a proceeding’’. 

3 (2) by striking ‘‘(at no expense to the Govern-

4 ment)’’; and  

5 (3) by a ding at the end the following ‘‘Not-

6 withstanding any other provision of law, in no in-

7 stance shall the Government bear any expense for 

8 counsel for any person in proceedings described in 

9 this section.’’. 

10 SEC. 4402. CREDIBLE FEAR INTERVIEWS. 

11 Section 235(b)(1)(B)(v) of the Immigration and Na-

12 tionality Act (8 U.S.C. 1225(b)(1)(B)(v)) is amended by 

13 striking ‘‘claim’’ and all that follows, and inserting ‘‘claim, 

14 as determined pursuant to section 208(b)(1)(B)(iii), and  

15 such other facts as are known to the officer, that the alien 

16 could establish eligibility for asylum under section 1158 

17 of this title, and it is more probable than not that the 

18 statements made by, and on behalf of, the alien in support 

19 of the alien’s claim are true.’’. 

20 SEC. 4403. RECORDING EXPEDITED REMOVAL AND CRED-

21 IBLE FEAR INTERVIEWS. 

22 (a) IN GENERAL.—The Secretary of Homeland Secu-

23 rity shall establish quality assurance procedures and take 

24 steps to effectively ensure that questions by employees of 

25 the Department of Homeland Security exercising expe-
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dited removal  authority und section  235(b)  of the  Immi-1  er  

2  gration  and Nationality Act  (8  U.S.C.  1225(b))  are  asked  

3  in  a uniform  manner,  to  the  extent  possible,  and that  both  

these  questions  and the  answers  provid  in  response  to  4  ed  

5  them are  ed  a uniform fashion.  record in  

6  (b)  FACTORS  RELATING  TO  SWORN  STATEMENTS.—  

7  Where  practicable,  any  sworn  or  signed written  statement  

8  taken  of  an  alien  as  part  of  the  record of  a  proceeding  

9  under  section  235(b)(1)(A)  of  the  Immigration  and Na-

10  tionality  Act  (8  U.S.C.  1225(b)(1)(A))  shall  be  accom-

11  panied by a record  as  ing  of the  interview  which  served  the  

12  basis  for that sworn statement.  

13  (c)  INTERPRETERS.—The  Secretary shall  ensure  that  

14  a  competent  interpreter,  not  affiliated with  the  govern-

15  ment  of  the  country  from  which  the  alien  may  claim  asy-

16  lum,  is  used when  the  interviewing  officer  does  not  speak  

a language  und  by the alien.  17  erstood  

18  (d)  RECORDINGS  IN  IMMIGRATION  PROCEEDINGS.—  

There  shall be  an  io  aud  ing  of inter-19  aud or  io  visual  record  

20  views  of aliens  subject  to  ited  ing  exped  removal.  The  record  

21  shall  be  includ  in  the  record  ing  and shall  be  ed  of proceed  

considered as  evid  ings  involv-22  ence  in  any  further  proceed  

23  ing the  alien.  

24  (e)  NO PRIVATE  RIGHT  OF  ACTION.—Nothing in  this  

25  section  shall  be  construed to  create  any  right,  benefit,  
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1 trust, or responsibility, whether substantive or procedural, 

2 enforceable in law or equity by a party against the United  

3 States, its departments, agencies, instrumentalities, enti-

ties, officers, employees, or agents, or any person, nor oes4 d  

5 this section create any right of review in any administra-

tive, judicial, or ing.6 other proceed  

SEC. 4404. SAFE THIRD NTRY.7 COU  

8 Section 208(a)(2)(A) of the Immigration and Nation-

9 ality Act (8 U.S.C. 1158(a)(2)(A)) is amended— 

10 (1) by striking ‘‘Attorney General’’ each place 

11 it appears and inserting ‘‘Secretary of Homeland Se-

12 curity’’; and  

13 (2) by striking ‘‘removed, pursuant to a bilat-

14 eral or multilateral agreement, to’’ and inserting 

15 ‘‘removed to’’. 

SEC. 4405. NCIATION ASYLU  STATU PU  ANT16 RENU  OF M S RSU  

17 TO RETU  HOME NTRY.RN TO COU  

18 (a) IN GENERAL.—Section 208(c) of the Immigration 

and Nationality Act (8 U.S.C. 1158(c)) is amend  by19 ed  

20 a ding at the end the following new paragraph: 

21 ‘‘(4) RENUNCIATION OF STATUS PURSUANT TO 

22 RETURN TO HOME COUNTRY.— 

23 ‘‘(A) IN GENERAL.—Except as provided in 

24 subparagraphs (B) and (C), any alien who is 

25 granted asylum status under this Act, who, ab-
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1  sent  changed country  conditions,  subsequently  

2  returns  to  the  country  of  such  alien’s  nation-

3  ality  or,  in  the  case  of  an  alien  having  no  na-

4  tionality,  returns  to  any  country  in  which  such  

5  alien  last  habitually  resid ,  anded  who  applied  

6  for  such  status  because  of persecution  or  a  well-

7  founded fear  of  persecution  in  that  country  on  

8  account  of  race,  religion,  nationality,  member-

9  ship  in  a  particular  social  group,  or  political  

opinion,  shall  have  his  or  .10  her  status  terminated  

11  ‘‘(B)  WAIVER.—The  Secretary  has  discre-

12  tion  to  waive  subparagraph  (A)  if  it  is  estab-

13  lished to  the  satisfaction  of  the  Secretary  that  

14  the  alien  had a  compelling  reason  for  the  re-

15  turn.  The  waiver  may  be  sought  prior  to  depar-

16  ture  from  the  United States  or  upon  return.  

17  ‘‘(C)  EXCEPTION  FOR  CERTAIN  ALIENS  

18  FROM  CUBA.—Subparagraph  (A)  shall  not  

19  apply  to  an  alien  who  is  eligible  for  adjustment  

20  to  that  of  an  mitted  alien  lawfully  ad  for  perma-

nent  resid  just-21  ence  pursuant  to  the  Cuban  Ad  

22  ment  Act  of 1966  (Public  Law  89–732).’’.  

23  (b)  CONFORMING  AMENDMENT.—Section  208(c)(3)  

24  of  the  Immigration  and Nationality  Act  (8  U.S.C.  
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1 1158(c)(3)) is amended by inserting after ‘‘paragraph 

2 (2)’’ the following: ‘‘or (4)’’. 

3 SEC. 4406. NOTICE CONCERNING S MFRIVOLOU ASYLU  AP-

4 PLICATIONS. 

5 (a) IN GENERAL.—Section 208(d)(4) of the Immi-

6 gration and Nationality Act (8 U.S.C. 1158(d)(4)) is 

amend —7 ed  

8 (1) in the matter preceding subparagraph (A), 

9 by inserting ‘‘the Secretary of Homeland Security 

10 or’’ before ‘‘the Attorney General’’; 

11 (2) in subparagraph (A), by striking ‘‘and of 

12 the consequences, under paragraph (6), of knowingly 

13 filing a frivolous application for asylum; and’’ and  

14 inserting a semicolon; 

15 (3) in subparagraph (B), by striking the period  

16 and inserting ‘‘; and’’; and  

17 (4) by a ding at the end the following: 

18 ‘‘(C) ensure that a written warning ap-

19 pears on the asylum application advising the 

20 alien of the consequences of filing a frivolous 

21 application and serving as notice to the alien of 

22 the consequence of filing a frivolous applica-

23 tion.’’. 

24 (b) CONFORMING AMENDMENT.—Section 208(d)(6) 

25 of the Immigration and Nationality Act (8 U.S.C. 
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1  1158(d)(6))  is  amended by  striking  ‘‘If  the’’  and all  that  

2  follows  and inserting:  

3  ‘‘(A)  If  the  Secretary  of  Homeland Secu-

4  rity  or  etermines  that  the  Attorney  General  d  an  

5  alien  has  knowingly  made  a  frivolous  applica-

6  tion  for  asylum  and the  alien  has  received the  

7  notice  under  paragraph  (4)(C),  the  alien  shall  

8  be  permanently  ineligible  for  any  benefits  under  

9  this  chapter,  effective  as  the  date  of  the  final  

10  d  an  etermination  of such  application;  

11  ‘‘(B)  An  application  is  frivolous  if  the  Sec-

12  retary  of  Homeland Security  or  the  Attorney  

13  General  determines,  consistent  with  subpara-

14  graph  (C),  that—  

15  ‘‘(i)  it  is  so  insufficient  in  substance  

16  that  it  is  clear  that  the  applicant  know-

17  ingly  filed the  application  solely  or  in  part  

18  to  delay  removal  from  the  United States,  

19  to  seek  employment  authorization  as  an  

20  applicant  for  asylum  pursuant  to  regula-

21  tions  issued pursuant  to  paragraph  (2),  or  

22  to  seek  issuance  of  a  Notice  to  Appeal  in  

23  order  to  pursue  Cancellation  of  Removal  

24  under  section  240A(b);  or  
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239  

1  ‘‘(ii)  any  of  its  material  elements  are  

2  deliberately  fabricated.  

3  ‘‘(C)  In  determining  that  an  application  is  

4  frivolous,  the  Secretary  or  the  Attorney  Gen-

5  eral,  must  be  satisfied that  the  applicant,  dur-

6  ing  the  course  of the  proceedings,  has  had suffi-

7  cient  opportunity  to  clarify  any  discrepancies  or  

8  implausible  aspects  of the  claim.  

9  ‘‘(D)  For  purposes  of  this  section,  a  find-

10  ing  that  an  alien  filed a  frivolous  asylum  appli-

11  cation  shall  not  preclude  the  alien  from  seeking  

12  withholding  of  removal  under  section  

13  241(b)(3).)  or  protection  pursuant  to  the  Con-

14  vention  Against  Torture.’’.  

15  SEC. 4407. ANTI-FRAUD INVESTIGATIVE WORK PRODUCT.  

16  (a)  ASYLUM  CREDIBILITY  DETERMINATIONS.—Sec-

17  tion  208(b)(1)(B)(iii)  of the  Immigration  and Nationality  

18  Act  (8  U.S.C.  1158(b)(1)(B)(iii))  is  amended by inserting  

19  after  ‘‘all  relevant  factors’’  the  following:  ‘‘,  including  

20  statements  mad to,  and  by,  e  investigative  reports  prepared  

21  immigration  authorities  and other  government  officials’’.  

22  (b)  RELIEF  FOR  REMOVAL  CREDIBILITY  DETER-

23  MINATIONS.—Section  240(c)(4)(C)  of  the  Immigration  

24  and Nationality Act (8  U.S.C.  1229a(c)(4)(C))  is  amended  

25  by  inserting  after  ‘‘all  relevant  factors’’  the  following:  ‘‘,  
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1  includ  e  to,  and  ing  statements  mad  investigative  reports  

2  prepared by,  immigration  authorities  and other  govern-

3  ment  officials’’.  

4  SEC. 4408.  FOR ASYLU  D.  PENALTIES  M FRAU  

5  Section  1001  of  title  18  is  amended by  inserting  at  

6  the  end of the  paragraph—  

7  ‘‘(d)  Whoever,  in  any  matter  before  the  Secretary  of  

8  Homeland Security  or  the  Attorney  General  pertaining  to  

9  asylum  under  section  208  of the  Immigration  and Nation-

10  ality  Act  or  withholding  of  removal  under  section  

11  241(b)(3)  of such Act,  knowingly and willfully—  

12  ‘‘(1)  makes  any  materially  false,  fictitious,  or  

13  fraudulent  statement  or  representation;  or  

14  ‘‘(2)  makes  or  uses  any  false  writings  or  docu-

15  ment  knowing  the  same  to  contain  any  materially  

16  false,  fictitious,  or  fraudulent  statement  or  entry;  

17  shall  be  fined under  this  title  or  imprisoned not  more  than  

18  10  years,  or both.’’.  

19  SEC.  4409.  STATUTE  OF  LIMITATIONS  FOR ASYLUM  FRAUD.  

Section 3291  of title  18  is  amend —20  ed  

21  (1)  by  striking  ‘‘1544,’’  and inserting  ‘‘1544  

22  and 1546,’’;  

23  (2)  by  striking  ‘‘offense.’’  and inserting  ‘‘of-

fense  or  within  10  years  after  the  fraud is  d  -24  iscov  

25  ered.’’.  
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1  SEC. 4410. TECHNICAL AMENDMENTS.  

2  Section  208  of  the  Immigration  and Nationality  Act  

3  (8  U.S.C.  1158)  is  amended—  

4  (1)  in  subsection  (a)—  

5  (A)  in  paragraph  (2)(D),  by  inserting  

6  ‘‘Secretary  of Homeland Security  or  the’’  before  

7  ‘‘Attorney  General’’;  and  

8  (B)  in  paragraph  (3),  by  inserting  ‘‘Sec-

9  retary  of  Homeland Security  or  the’’  before  

10  ‘‘Attorney  General’’;  

11  (2)  in  subsection  (b)(2),  by  inserting  ‘‘Secretary  

12  of Homeland Security  or  the’’  before  ‘‘Attorney  Gen-

13  eral’’  each  place  such  term  appears;  

14  (3)  in  subsection  (c)—  

15  (A)  in  paragraph  (1),  by  striking  ‘‘Attor-

16  ney  General’’  each  place  such  term  appears  and  

17  inserting  ‘‘Secretary  of  Homeland Security’’;  

18  and  

19  (B)  in  paragraph  (3),  by  inserting  ‘‘Sec-

20  retary  of  Homeland Security  or  the’’  before  

21  ‘‘Attorney General’’;  and  

22  (4)  in  subsection  (d)—  

23  (A)  in  paragraph  (1),  by  inserting  ‘‘Sec-

24  retary  of  Homeland Security  or  the’’  before  

25  ‘‘Attorney  General’’  each  place  such  term  ap-

26  pears;  
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1  (B)  in  paragraph  (2),  by  striking  ‘‘Attor-

2  ney  General’’  and inserting  ‘‘Secretary  of  

3  Homeland Security’’;  and  

4  (C)  in  paragraph  (5)—  

5  (i)  in  subparagraph  (A),  by  striking  

6  ‘‘Attorney  General’’  and inserting  ‘‘Sec-

7  retary  of Homeland Security’’;  and  

8  (ii)  in  subparagraph  (B),  by  inserting  

9  ‘‘Secretary  of  Homeland Security  or  the’’  

10  before  ‘‘Attorney General’’.  

TITLE  V—U  AND  11  NACCOMPANIED  

12  ACCOMPANIED  ALIEN  MI-

13  NORS  APPREHENDED  ALONG  

14  THE BORDER  

15  SEC.  5501.  REPATRIATION  OF  UNACCOMPANIED  ALIEN  

16  CHILDREN.  

17  (a)  IN GENERAL.—Section  235  of  the  William  Wil-

18  berforce  Trafficking  Victims  Protection  Reauthorization  

Act of 2008  (8  U.S.C.  1232)  is  amend —19  ed  

20  (1)  in  subsection  (a)—  

21  (A)  in  paragraph  (2)—  

(i)  by  amend  ing  to  read  22  ing  the  head  

23  as  follows:  ‘‘RULES  FOR  UNACCOMPANIED  

24  ALIEN  CHILDREN.—’’;  

25  (ii)  in  subparagraph  (A)—  
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1  (I)  in  the  matter  preceding  clause  

2  (i),  by  striking  ‘‘who  is  a  national  or  

3  habitual  resident  of  a  country  that  is  

4  contiguous  with  the  United States’’;  

5  (II)  in  clause  (i),  by  inserting  

6  ‘‘and’’  at  the  end;  

7  (III)  in  clause  (ii),  by  striking  ‘‘;  

8  and’’  and inserting  a  period;  and  

9  (IV)  by  striking  clause  (iii);  

10  (iii)  in  subparagraph  (B)—  

11  (I)  in  the  matter  preceding  clause  

12  (i),  by  striking  ‘‘(8  U.S.C.  1101  et  

13  seq.)  may—’’  and inserting  ‘‘(8  

14  U.S.C.  1101  et  seq.)—’’;  

15  (II)  in  clause  (i),  by  inserting  be-

16  fore  ‘‘permit  such  child to  withdraw’’  

17  the  following:  ‘‘may’’;  and  

18  (III)  in  clause  (ii),  by  inserting  

19  before  ‘‘return  such  child’’  the  fol-

20  lowing:  ‘‘shall’’;  and  

21  (iv)  in  subparagraph  (C)—  

22  (I)  by  amending  the  heading  to  

23  read as  follows:  ‘‘AGREEMENTS  WITH  

24  FOREIGN  COUNTRIES.—’’;  and  
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1  (II)  in  the  matter  preceding  

2  clause  (i),  by  striking  ‘‘The  Secretary  

3  of  State  shall  negotiate  agreements  

4  between  the  United States  and coun-

5  tries  contiguous  to  the  United States’’  

6  and inserting  ‘‘The  Secretary  of  State  

7  may  negotiate  agreements  between  the  

8  United States  and any  foreign  country  

9  that  the  Secretary  determines  appro-

10  priate’’;  

11  (B)  by  redesignating  paragraphs  (3)  

12  through  (5)  as  paragraphs  (4)  through  (6),  re-

13  spectively,  and inserting  after  paragraph  (2)  the  

14  following:  

15  ‘‘(3)  SPECIAL  RULES  FOR  INTERVIEWING  UNAC-

16  COMPANIED  ALIEN  CHILDREN.—An  unaccompanied  

17  alien  child shall  be  interviewed by  a  dedicated U.S.  

18  Citizenship  and Immigration  Services  immigration  

19  officer  with  specialized training  in  interviewing  child  

20  trafficking  victims.  Such  officer  shall  be  in  plain  

21  clothes  and shall  not  carry  a  weapon.  The  interview  

22  shall  occur  in  a  private  room.’’;  and  

23  (C)  in  paragraph  (6)(D)  (as  so  redesig-

24  nated)—  
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(i)  in  the  matter  preceding  clause  (i),  

by  striking  ‘‘,  except  for  an  unaccompanied  

alien  child from  a  contiguous  country  sub-

ject  to  exceptions  und subsection  (a)(2),’’  er  

and inserting  ‘‘who  does  not  meet  the  cri-

teria  listed in  paragraph  (2)(A)’’;  and  

(ii)  in  clause  (i),  by  inserting  before  

the  semicolon  at  the  end the  following:  ‘‘,  

which  shall  include  a  hearing  before  an  im-

migration  jud  ays  ge  not  later  than  14  d  

after  being  screened und paragraph  (4)’’;  er  

(2)  in  subsection  (b)—  

(A)  in  paragraph  (2)—  

(i)  in  subparagraph  (A),  by  inserting  

before  the  semicolon  the  following:  ‘‘be-

lieved not  to  meet  the  criteria  listed in  sub-

section  (a)(2)(A)’’;  and  

(ii)  in  subparagraph  (B),  by  inserting  

before  the  period the  following:  ‘‘and oesd  

not  meet  the  criteria  listed in  subsection  

(a)(2)(A)’’;  and  

(B)  in  paragraph  (3),  by  striking  ‘‘an  un-

accompanied alien  child  y  shall’’  and  in  custod  

all  that  follows,  and inserting  the  following:  ‘‘an  

unaccompanied alien  child  yin  custod —  
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1  ‘‘(A)  in  the  case  of  a  child who  does  not  

2  meet  the  criteria  listed in  subsection  (a)(2)(A),  

3  shall  transfer  the  custody  of  such  child to  the  

4  Secretary  of  Health  and Human  Services  not  

5  later  than  30  days  after  determining  that  such  

6  child is  an  unaccompanied alien  child who  does  

7  not  meet  such  criteria;  or  

8  ‘‘(B)  in  the  case  of  child who  meets  the  

9  criteria  listed in  subsection  (a)(2)(A),  may  

10  transfer  the  custody  of  such  child to  the  Sec-

11  retary  of  Health  and Human  Services  after  de-

12  termining  that  such  child is  an  unaccompanied  

13  alien  child who  meets  such  criteria.’’;  and  

14  (3)  in  subsection  (c)—  

15  (A)  in  paragraph  (3),  by  inserting  at  the  

16  end the  following:  

17  ‘‘(D)  INFORMATION  ABOUT  INDIVIDUALS  

18  WITH  WHOM  CHILDREN  ARE  PLACED.—  

19  ‘‘(i)  INFORMATION  TO  BE  PROVIDED  

20  TO  HOMELAND  SECURITY.—Before  placing  

21  a  child with  an  individual,  the  Secretary  of  

22  Health  and Human  Services  shall  provide  

23  to  the  Secretary  of  Homeland Security,  re-

24  garding  the  individual  with  whom  the  child  

25  will  be  placed,  the  following  information:  
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1  ‘‘(I)  The  name  of  the  individual.  

2  ‘‘(II)  The  social  security  number  

3  of the  individual.  

4  ‘‘(III)  The  date  of birth  of the  in-

5  dividual.  

6  ‘‘(IV)  The  location  of  the  individ-

7  ual’s  residence  where  the  child will  be  

8  placed.  

9  ‘‘(V)  The  immigration  status  of  

10  the  individual,  if known.  

11  ‘‘(VI)  Contact  information  for  

12  the  individual.  

13  ‘‘(ii)  SPECIAL  RULE.—In  the  case  of a  

14  child who  was  apprehended on  or  after  

15  June  15,  2012,  and before  the  date  of  the  

16  enactment  of  this  subparagraph,  who  the  

17  Secretary  of  Health  and Human  Services  

18  placed with  an  individual,  the  Secretary  

19  shall  provide  the  information  listed in  

20  clause  (i)  to  the  Secretary  of  Homeland  

21  Security  not  later  than  90  days  after  such  

22  date  of enactment.  

23  ‘‘(iii)  ACTIVITIES  OF  THE  SECRETARY  

24  OF  HOMELAND  SECURITY.—Not  later  than  

25  30  days  after  receiving  the  information  
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1  listed in  clause  (i),  the  Secretary  of Home-

2  land Security  shall—  

3  ‘‘(I)  in  the  case  that  the  immi-

gration  status  of  an  ind  ual  with  4  ivid  

5  whom  a  child is  placed is  unknown,  

6  investigate  the  immigration  status  of  

that  ind  ual;  and  7  ivid  

8  ‘‘(II)  upon  determining  that  an  

9  ind  ual  with  whom  child is  placed  ivid  a  

10  is  unlawfully  present  in  the  United  

11  States,  initiate  removal  proceedings  

12  pursuant  to  chapter  4  of title  II  of the  

13  Immigration  and Nationality  Act  (8  

14  U.S.C.  1221  et  seq.).’’;  and  

15  (B)  in  paragraph  (5)—  

16  (i)  by  inserting  after  ‘‘to  the  greatest  

17  extent  practicable’’  the  following:  ‘‘(at  no  

18  expense  to  the  Government)’’;  and  

19  (ii)  by  striking  ‘‘have  counsel  to  rep-

20  resent  them’’  and inserting  ‘‘have  access  to  

21  counsel  to  represent  them’’.  

(b)  EFFECTIVE  DATE.—The  amend  e  by  22  ments  mad  

23  this  section  shall  apply to  any unauthorized alien  child ap-

24  prehended on or after June 15,  2012.  
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1  SEC. 5502. SPECIAL IMMIGRANT  VENILE  S  IM-JU  STATU FOR  

MIGRANTS  U  NITE  WITH  EI-2 NABLE  TO  REU  

3 THER PARENT.  

4  Section  101(a)(27)(J)(i)  of the  Immigration  and Na-

5  tionality  Act  (8  U.S.C.  1101(a)(27)(J)(i))  is  amended by  

6  striking  ‘‘1  or  both  of  the  immigrant’s  parents’’  and in-

7  serting ‘‘either of the  immigrant’s  parents’’.  

8  SEC. 5503.  RISDICTION OF  M APPLICATIONS.  JU  ASYLU  

9  Section 208(b)(3)  of the  Immigration and Nationality  

10  Act  (8  U.S.C.  1158)  is  amended by striking  subparagraph  

11  (C).  

12  SEC. 5504.  ARTERLY REPORT TOQU  CONGRESS.  

13  Not  later  than  January 5,  2019,  and every 3  months  

14  thereafter—  

15  (1)  the  Attorney  General  shall  submit  a  report  

16  on—  

17  (A)  the  total  number  of  asylum  cases  filed  

by  unaccompanied alien  child  completed  18  ren  and  

by  an  immigration  jud  uring  the  3  month  19  ge  d  

20  period preced  ate  of the  report,  and  ing  the  d  the  

21  percentage  of  those  cases  in  which  asylum  was  

22  granted;  and  

23  (B)  the  number  of  unaccompanied alien  

24  children  who  failed to  appear  for  any  pro-

ceeding  before  an  immigration  jud  uring  the  25  ge  d  
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1 3 month period preceding the date of the re-

2 port; and  

3 (2) the Secretary of Homeland Security shall 

4 submit a report on the total number of applications 

5 for asylum, filed by unaccompanied alien children, 

6 that were adjudicated during the 3 month period  

7 preceding the date of the report and the percentage 

8 of those applications that were granted. 

9 SEC. 5505. BIANNUAL REPORT TO CONGRESS. 

10 Not later than January 5, 2019, and every 6 months 

11 thereafter, the Attorney General shall submit a report to 

12 Congress on each crime for which an unaccompanied alien 

13 child is charged or convicted during the previous 6-month 

14 period following their release from the custody of the Sec-

15 retary of Homeland Security pursuant to section 235 of 

16 the William Wilberforce Trafficking Victims Protection 

17 Reauthorization Act of 2008 (8 U.S.C. 1232). 

18 SEC. 5506. CLARIFICATION OF STANDARDS FOR FAMILY DE-

19 TENTION. 

20 (a) IN GENERAL.—Section 235 of the William Wil-

21 berforce Trafficking Victims Protection Reauthorization 

22 Act of 2008 (8 U.S.C. 1232) is amend  by a ded  ing at 

23 the end the following: 

24 ‘‘(j) CONSTRUCTION.— 
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1  ‘‘(1)  IN  GENERAL.—Notwithstanding  any  other  

2  provision  of  law,  judicial  determination,  consent  de-

3  cree,  or  settlement  agreement,  the  detention  of  any  

4  alien  child who  is  not  an  unaccompanied alien  child  

5  shall  be  governed by  sections  217,  235,  236,  and  

6  241  of  the  Immigration  and Nationality  Act  (8  

7  U.S.C.  1187,  1225,  1226,  and 1231).  There  exists  

8  no  presumption  that  an  alien  child who  is  not  an  un-

9  accompanied alien  child should not  be  detained,  and  

10  all  such  determinations  shall  be  in  the  discretion  of  

11  the  Secretary  of Homeland Security.  

12  ‘‘(2)  RELEASE  OF  MINORS  OTHER  THAN  UNAC-

13  COMPANIED  ALIENS.—In  no  circumstances  shall  an  

14  alien  minor  who  is  not  an  unaccompanied alien  child  

15  be  released by  the  Secretary  of  Homeland Security  

16  other  than  to  a  parent  or  legal  guardian.’’.  

(b)  EFFECTIVE  DATE.—The  amend  e  by  17  ment  mad  

18  subsection  (a)  shall  take  effect  on  the  date  of  the  enact-

19  ment  of  this  Act  and shall  apply  to  all  actions  that  occur  

20  before,  on,  or  after  the  date  of the  enactment  of this  Act.  

21  DIVISION C—BORDER  

22  ENFORCEMENT  

23  SEC. 1100. SHORT TITLE.  

24  This  d  as  the  ‘‘Bord  ivision  may  be  cited  er  Security  

25  for America Act of 2018’’.  
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1  TITLE I—BORDER SECURITY  

2 SEC. 1101. DEFINITIONS.  

3  In this  title:  

4  (1)  ADVANCED  UNATTENDED  SURVEILLANCE  

SENSORS.—The  term  ‘‘advanced unattend  surveil-5  ed  

6  lance  sensors’’  means  sensors  that  utilize  an  onboard  

computer  to  analyze  d  is-7  etections  in  an  effort  to  d  

8  cern  between  vehicles,  humans,  and animals,  and ul-

9  timately filter  false  positives  prior  to  transmission.  

10  (2)  APPROPRIATE  CONGRESSIONAL  COM-

11  MITTEE.—The  term  ‘‘appropriate  congressional  com-

12  mittee’’  has  the  meaning  given  the  term  in  section  

13  2(2)  of  the  Homeland Security  Act  of  2002  (6  

14  U.S.C.  101(2)).  

15  (3)  COMMISSIONER.—The  term  ‘‘Commis-

16  sioner’’  means  the  Commissioner  of  U.S.  Customs  

and Bord Protection.  17  er  

18  (4)  HIGH  TRAFFIC  AREAS.—The  term  ‘‘high  

19  traffic  areas’’  has  the  meaning  given  such  term  in  

20  section  102(e)(1)  of  the  Illegal  Immigration  Reform  

21  and Immigrant  Responsibility  Act  of  1996,  as  

22  amend by  section  1111  of this  ded  ivision.  

23  (5)  OPERATIONAL  CONTROL.—The  term  ‘‘oper-

24  ational  control’’  has  the  meaning  given  such  term  in  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0904




         
 

     
 

    
 

    
 

     

      
 

       
 

       
 

   
 

    
 

        

       
 

       
 

        
 


 

     
 

       
 

     
 

        
 

 
 

    
 

      
 

       
 

        
 

      
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

253  

1  section  2(b)  of  the  Secure  Fence  Act  of  2006  (8  

2  U.S.C.  1701  note;  Public  Law  109–367).  

3  (5)  SECRETARY.—The  term  ‘‘Secretary’’  means  

4  the  Secretary  of Homeland Security.  

5  (6)  SITUATIONAL  AWARENESS.—The  term  ‘‘sit-

6  uational  awareness’’  has  the  meaning  given  such  

7  term  in  section  1092(a)(7)  of  the  National  Defense  

8  Authorization  Act  for  Fiscal  Year  2017  (Public  Law  

9  114–328;  6  U.S.C.  223(a)(7)).  

10  (7)  SMALL  UNMANNED  AERIAL  VEHICLE.—The  

11  term  ‘‘small  unmanned aerial  vehicle’’  has  the  mean-

12  ing  given  the  term  ‘‘small  unmanned aircraft’’  in  

13  section  331  of  the  FAA  Modernization  and Reform  

14  Act  of  2012  (Public  Law  112–95;  49  U.S.C.  40101  

15  note).  

16  (8)  TRANSIT  ZONE.—The  term  ‘‘transit  zone’’  

17  has  the  meaning  given  such  term  in  section  

18  1092(a)(8)  of  the  National  Defense  Authorization  

19  Act  for  Fiscal  Year  2017  (Public  Law  114–328;  6  

20  U.S.C.  223(a)(7)).  

21  (9)  UNMANNED  AERIAL  SYSTEM.—The  term  

22  ‘‘unmanned aerial  system’’  has  the  meaning  given  

23  the  term  ‘‘unmanned aircraft  system’’  in  section  331  

24  of  the  FAA  Modernization  and Reform  Act  of  2012  

25  (Public  Law  112–95;  49  U.S.C.  40101  note).  
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1  (10)  UNMANNED  AERIAL  VEHICLE.—The  term  

2  ‘‘unmanned aerial  vehicle’’  has  the  meaning  given  

3  the  term  ‘‘unmanned aircraft’’  in  section  331  of  the  

4  FAA Modernization  and Reform  Act  of 2012  (Public  

5  Law  112–95;  49  U.S.C.  40101  note).  

6  Subtitle A—Infrastructure and  

7 Equipment  

8 SEC. 1111.  REQU  FOR BAR-STRENGTHENING THE  IREMENTS  

RIERS ALONG THE  THERN BORDER.  9 SOU  

10  Section  102  of  the  Illegal  Immigration  Reform  and  

11  Immigrant  Responsibility Act  of 1996  (Division  C  of Pub-

lic  Law 104–208;  8  U.S.C.  1103  note)  is  amend —12  ed  

13  (1)  by  amending  subsection  (a)  to  read as  fol-

14  lows:  

15  ‘‘(a)  IN GENERAL.—The  Secretary  of Homeland Se-

curity shall  take  such  actions  as  -16  may be  necessary (includ  

17  ing  the  removal  of  obstacles  to  detection  of  illegal  en-

18  trants)  to  d  eploy,  and  esign,  test,  construct,  install,  d  oper-

19  ate  physical  barriers,  tactical  infrastructure,  and tech-

20  nology  in  the  vicinity  of  the  United States  border  to  

21  achieve  situational  awareness  and operational  control  of  

22  the  border  and d  e,  and etect  illegal  activity  eter,  imped  d  

23  in high traffic  areas.’’;  

24  (2)  in  subsection  (b)—  
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1  (A)  in  the  subsection  heading,  by  striking  

2  ‘‘FENCING  AND  ROAD  IMPROVEMENTS’’  and in-

3  serting  ‘‘PHYSICAL  BARRIERS’’;  

4  (B)  in  paragraph  (1)—  

5  (i)  in  subparagraph  (A)—  

6  (I)  by  striking  ‘‘subsection  (a)’’  

7  and inserting  ‘‘this  section’’;  

8  (II)  by  striking  ‘‘roads,  lighting,  

9  cameras,  and sensors’’  and inserting  

10  ‘‘tactical  infrastructure,  and tech-

11  nology’’;  and  

12  (III)  by  striking  ‘‘gain’’  inserting  

13  ‘‘achieve  situational  awareness  and’’;  

14  and  

15  (ii)  by  amending  subparagraph  (B)  to  

16  read as  follows:  

17  ‘‘(B)  PHYSICAL  BARRIERS  AND  TACTICAL  

18  INFRASTRUCTURE.—  

19  ‘‘(i)  IN  GENERAL.—Not  later  than  

20  September  30,  2022,  the  Secretary  of  

21  Homeland Security,  in  carrying  out  this  

22  section,  shall  deploy  along  the  United  

23  States  border  the  most  practical  and effec-

24  tive  physical  barriers  and tactical  infra-

25  structure  available  for  achieving  situational  
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1  awareness  and operational  control  of  the  

2  border.  

3  ‘‘(ii)  CONSIDERATION  FOR  CERTAIN  

4 PHYSICAL  BARRIERS  AND  TACTICAL  INFRA-

5 STRUCTURE.—The  deployment  of  physical  

6  barriers  and tactical  infrastructure  under  

7  this  subparagraph  shall  not  apply  in  any  

8  area  or  region  along  the  border  where  nat-

9  ural  terrain  features,  natural  barriers,  or  

10  the  remoteness  of  such  area  or  region  

11  would make  any  such  deployment  ineffec-

12  tive,  as  determined by  the  Secretary,  for  

13  the  purposes  of  achieving  situational  

14  awareness  or  operational  control  of  such  

15  area  or  region.’’;  

16  (iii)  in  subparagraph  (C)—  

17  (I)  by  amending  clause  (i)  to  

18  read as  follows:  

19  ‘‘(i)  IN  GENERAL.—In  carrying  out  

20  this  section,  the  Secretary  of  Homeland  

21  Security  shall,  before  constructing  physical  

22  barriers  in  a  specific  area  or  region,  con-

23  sult  with  the  Secretary  of  the  Interior,  the  

24  Secretary  of  Agriculture,  appropriate  rep-

25  resentatives  of  Federal,  State,  local,  and  
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257  

1  tribal  governments,  and appropriate  pri-

2  vate  property  owners  in  the  United States  

3  to  minimize  the  impact  on  the  environ-

4  ment,  culture,  commerce,  and quality  of  

5  life  for  the  communities  and residents  lo-

6  cated near  the  sites  at  which  such  physical  

7  barriers  are  to  be  constructed.’’;  

8  (II)  by  redesignating  clause  (ii)  

9  as  clause  (iii);  and  

10  (III)  by  inserting  after  clause  (i),  

11  as  amended,  the  following  new  clause:  

12  ‘‘(ii)  NOTIFICATION.—Not  later  than  

13  60  days  after  the  consultation  required  

14  under  clause  (i),  the  Secretary  of  Home-

15  land Security  shall  notify  the  Committee  

16  on  Homeland Security  of  the  House  of  

17  Representatives  and the  Committee  on  

18  Homeland Security  and Governmental  Af-

19  fairs  of  the  Senate  of  the  type  of  physical  

20  barriers,  tactical  infrastructure,  or  tech-

21  nology  the  Secretary  has  determined is  

22  most  practical  and effective  to  achieve  situ-

23  ational  awareness  and operational  control  

24  in  a  specific  area  or  region  and the  other  
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1  alternatives  the  Secretary  considered be-

2  fore  making  such  a  determination.’’;  and  

3  (iv)  by  striking  subparagraph  (D);  

4  (C)  in  paragraph  (2)—  

5  (i)  by  striking  ‘‘Attorney  General’’  

6  and inserting  ‘‘Secretary  of  Homeland Se-

7  curity’’;  

8  (ii)  by  striking  ‘‘this  subsection’’  and  

9  inserting  ‘‘this  section’’;  and  

10  (iii)  by  striking  ‘‘construction  of  

11  fences’’  and inserting  ‘‘the  construction  of  

12  physical  barriers’’;  and  

13  (D)  by  amending  paragraph  (3)  to  read as  

14  follows:  

15  ‘‘(3)  AGENT  SAFETY.—In  carrying  out  this  sec-

16  tion,  the  Secretary  of  Homeland Security,  when  de-

17  signing,  constructing,  and deploying  physical  bar-

18  riers,  tactical  infrastructure,  or  technology,  shall  in-

19  corporate  such  safety  features  into  such  design,  con-

20  struction,  or  deployment  of  such  physical  barriers,  

21  tactical  infrastructure,  or  technology,  as  the  case  

22  may  be,  that  the  Secretary  determines,  in  the  Sec-

23  retary’s  sole  discretion,  are  necessary  to  maximize  

24  the  safety  and effectiveness  of  officers  or  agents  of  

25  the  Department  of  Homeland Security  or  of  any  
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1 other Federal agency deployed in the vicinity of such 

2 physical barriers, tactical infrastructure, or tech-

3 nology.’’; 

4 (3) in subsection (c), by amending paragraph 

5 (1) to read as follows: 

6 ‘‘(1) IN GENERAL.—Notwithstanding any other 

7 provision of law, the Secretary of Homeland Security 

8 shall have the authority to waive all legal require-

9 ments the Secretary, in the Secretary’s sole discre-

10 tion, determines necessary to ensure the expeditious 

11 design, testing, construction, installation, deploy-

12 ment, operation, and maintenance of the physical 

13 barriers, tactical infrastructure, and technology 

14 under this section. Any such decision by the Sec-

15 retary shall be effective upon publication in the Fed-

16 eral Register.’’; and  

17 (4) by a ding after subsection (d) the following 

18 new subsections: 

19 ‘‘(e) TECHNOLOGY.—Not later than September 30, 

20 2022, the Secretary of Homeland Security, in carrying out 

21 this section, shall d  States bordeploy along the United  er 

22 the most practical and effective technology available for 

23 achieving situational awareness and operational control of 

24 the border. 
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1  ‘‘(f)  LIMITATION  ON  REQUIREMENTS.—Nothing  in  

2  this  section  may  be  construed as  requiring  the  Secretary  

3  of  Homeland Security  to  install  tactical  infrastructure,  

4  technology,  and physical  barriers  in  a  particular  location  

5  along  an  er  States,  if  the  international  bord of  the  United  

6  Secretary  determines  that  the  use  or  placement  of  such  

7  resources  is  not  the  most  appropriate  means  to  achieve  

8  and maintain  situational  awareness  and operational  con-

9  trol  over  er  the  international bord at such location.  

10  ‘‘(g)  DEFINITIONS.—In this  section:  

11  ‘‘(1)  HIGH  TRAFFIC  AREAS.—The  term  ‘high  

12  traffic  areas’  means  areas  in  the  vicinity  of  the  

13  United States  border  that—  

14  ‘‘(A)  are  within  the  responsibility  of  U.S.  

Customs  and Bord Protection;  and  15  er  

16  ‘‘(B)  have  significant  unlawful  cross-border  

17  activity,  as  determined by  the  Secretary  of  

18  Homeland Security.  

19  ‘‘(2)  OPERATIONAL  CONTROL.—The  term  ‘oper-

20  ational  control’  has  the  meaning  given  such  term  in  

21  section  2(b)  of  the  Secure  Fence  Act  of  2006  (8  

22  U.S.C.  1701  note;  Public  Law  109–367).  

23  ‘‘(3)  PHYSICAL  BARRIERS.—The  term  ‘physical  

24  barriers’  includ reinforced  er  es  fencing,  bord wall  sys-

25  tem,  and levee  walls.  
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1  ‘‘(4)  SITUATIONAL  AWARENESS.—The  term  ‘sit-

2  uational  awareness’  has  the  meaning  given  such  

3  term  in  section  1092(a)(7)  of  the  National  Defense  

4  Authorization  Act  for  Fiscal  Year  2017  (Public  Law  

5  114–328).  

6  ‘‘(5)  TACTICAL  INFRASTRUCTURE.—The  term  

7  ‘tactical  infrastructure’  includes  boat  ramps,  access  

8  gates,  checkpoints,  lighting,  and roads.  

9  ‘‘(6)  TECHNOLOGY.—The  term  ‘technology’  in-

10  cludes  border  surveillance  and detection  technology,  

11  including  the  following:  

12  ‘‘(A)  Tower-based surveillance  technology.  

13  ‘‘(B)  Deployable,  lighter-than-air  ground  

14  surveillance  equipment.  

15  ‘‘(C)  Vehicle  and Dismount  Exploitation  

16  Radars  (VADER).  

17  ‘‘(D)  3-dimensional,  seismic  acoustic  detec-

18  tion  and ranging  border  tunneling  detection  

19  technology.  

20  ‘‘(E)  Advanced unattended surveillance  

21  sensors.  

22  ‘‘(F)  Mobile  vehicle-mounted and man-

23  portable  surveillance  capabilities.  

24  ‘‘(G)  Unmanned aerial  vehicles.  
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1  ‘‘(H)  Other  border  detection,  communica-

2  tion,  and surveillance  technology.  

3  ‘‘(7)  UNMANNED  AERIAL  VEHICLES.—The  term  

4  ‘unmanned aerial  vehicle’  has  the  meaning  given  the  

5  term  ‘unmanned aircraft’  in  section  331  of  the  FAA  

6  Modernization  and Reform  Act  of 2012  (Public  Law  

7  112–95;  49  U.S.C.  40101  note).’’.  

8  SEC. 1112. AIR AND MARINE OPERATIONS FLIGHT HOURS.  

9  (a)  INCREASED  FLIGHT  HOURS.—The  Secretary,  

10  after  coord  ministrator  of  the  Fed  ination  with  the  Ad  eral  

11  Aviation  Ad  ensure  ministration,  shall  that  not  fewer  than  

12  95,000  annual flight  hours  are  carried out  by Air  and Ma-

13  rine  Operations  of  U.S.  Customs  and Border  Protection.  

14  (b)  UNMANNED  AERIAL  SYSTEM.—The  Secretary  

15  shall  ensure  that  Air  and Marine  Operations  operate  un-

16  manned aerial  systems  on  the  southern  border  of  the  

17  United States  for  not  less  than  24  hours  per  day  for  five  

18  days  per week.  

19  (c)  CONTRACT  AIR  SUPPORT  AUTHORIZATION.—The  

20  Commissioner  shall  contract  for  the  unfulfilled identified  

21  air  support  mission  critical  hours,  as  identified by  the  

22  Chief of the  U.S.  Border Patrol.  

23  (d)  PRIMARY  MISSION.—The  Commissioner  shall  en-

24  sure  that—  
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1  (1)  the  primary  missions  for  Air  and Marine  

2  Operations  are  to  directly  support  U.S.  Border  Pa-

3  trol  activities  along  the  southern  border  of  the  

4  United States  and Joint  Interagency  Task  Force  

5  South  operations  in  the  transit  zone;  and  

6  (2)  the  Executive  Assistant  Commissioner  of  

7  Air  and Marine  Operations  assigns  the  greatest  pri-

8  ority  to  support  missions  established by  the  Commis-

9  sioner  to  carry  out  the  requirements  under  this  Act.  

10  (e)  HIGH-DEMAND  FLIGHT  HOUR  REQUIREMENTS.—  

11  In  accordance  with  subsection  (d),  the  Commissioner  shall  

12  ensure  that U.S.  Border Patrol Sector Chiefs—  

13  (1)  identify  critical  flight  hour  requirements;  

14  and  

15  (2)  direct  Air  and Marine  Operations  to  sup-

16  port  requests  from  Sector  Chiefs  as  their  primary  

17  mission.  

18  (f)  SMALL  UNMANNED  AERIAL  VEHICLES.—  

19  (1)  IN  GENERAL.—The  Chief  of  the  U.S.  Bor-

20  der  Patrol  shall  be  the  executive  agent  for  U.S.  Cus-

21  toms  and Border  Protection’s  use  of  small  un-

22  manned aerial  vehicles  for  the  purpose  of  meeting  

23  the  U.S.  Border  Patrol’s  unmet  flight  hour  oper-

24  ational  requirements  and to  achieve  situational  

25  awareness  and operational  control.  
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1  (2)  COORDINATION.—In  carrying  out  para-

2  graph  (1),  the  Chief  of  the  U.S.  Border  Patrol  

3  shall—  

4  (A)  coordinate  flight  operations  with  the  

5  Administrator  of  the  Federal  Aviation  Adminis-

6  tration  to  ensure  the  safe  and efficient  oper-

7  ation  of the  National  Airspace  System;  and  

8  (B)  coordinate  with  the  Executive  Assist-

9  ant  Commissioner  for  Air  and Marine  Oper-

10  ations  of  U.S.  Customs  and Border  Protection  

11  to  ensure  the  safety  of  other  U.S.  Customs  and  

12  Border  Protection  aircraft  flying  in  the  vicinity  

13  of  small  unmanned aerial  vehicles  operated by  

14  the  U.S.  Border  Patrol.  

15  (3)  CONFORMING  AMENDMENT.—Paragraph  (3)  

16  of  section  411(e)  of  the  Homeland Security  Act  of  

17  2002  (6  U.S.C.  211(e))  is  amended—  

18  (A)  in  subparagraph  (B),  by  striking  

19  ‘‘and’’  after  the  semicolon  at  the  end;  

20  (B)  by  redesignating  subparagraph  (C)  as  

21  subparagraph  (D);  and  

22  (C)  by  inserting  after  subparagraph  (B)  

23  the  following  new  subparagraph:  

24  ‘‘(C)  carry  out  the  small  unmanned aerial  

25  vehicle  requirements  pursuant  to  subsection  (f)  
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1 of section 1112 of the Border Security for 

2 America Act of 2018; and’’. 

3 (g) SAVING CLAUSE.—Nothing in this section shall 

4 confer, transfer, or delegate to the Secretary, the Commis-

5 sioner, the Executive Assistant Commissioner for Air and  

6 Marine Operations of U.S. Customs and Border Protec-

tion, or the Chief of the U.S. Bord Patrol any authority7 er 

8 of the Secretary of Transportation or the Administrator 

9 of the Federal Aviation Administration relating to the use 

10 of airspace or aviation safety. 

11 SEC. 1113. CAPABILITY DEPLOYMENT TO SPECIFIC SEC-

12 TORS AND TRANSIT ZONE. 

13 (a) IN GENERAL.—Not later than September 30, 

14 2022, the Secretary, in implementing section 102 of the 

15 Illegal Immigration Reform and Immigrant Responsibility 

16 Act of 1996 (as amended by section 1111 of this division), 

17 and acting through the appropriate component of the De-

18 partment of Homeland Security, shall deploy to each sec-

19 tor or region of the southern border and the northern bor-

20 der, in a prioritized manner to achieve situational aware-

21 ness and operational control of such borders, the following 

22 a ditional capabilities: 

23 (1) SAN DIEGO SECTOR.—For the San Diego 

24 sector, the following: 

25 (A) Tower-based surveillance technology. 
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1  (B)  Subterranean  surveillance  and detec-

2  tion  technologies.  

3  (C)  To  increase  coastal  maritime  domain  

4  awareness,  the  following:  

5  (i)  Deployable,  lighter-than-air  surface  

6  surveillance  equipment.  

7  (ii)  Unmanned aerial  vehicles  with  

8  maritime  surveillance  capability.  

9  (iii)  U.S.  Customs  and Border  Protec-

10  tion  maritime  patrol  aircraft.  

11  (iv)  Coastal  radar  surveillance  sys-

12  tems.  

13  (v)  Maritime  signals  intelligence  capa-

14  bilities.  

15  (D)  Ultralight  aircraft  detection  capabili-

16  ties.  

17  (E)  Advanced unattended surveillance  sen-

18  sors.  

19  (F)  A  rapid reaction  capability  supported  

20  by  aviation  assets.  

21  (G)  Mobile  vehicle-mounted and man-port-

22  able  surveillance  capabilities.  

23  (H)  Man-portable  unmanned aerial  vehi-

24  cles.  
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1  (I)  Improved agent  communications  capa-

2  bilities.  

3  (2)  EL  CENTRO  SECTOR.—For  the  El  Centro  

4  sector,  the  following:  

5  (A)  Tower-based surveillance  technology.  

6  (B)  Deployable,  lighter-than-air  ground  

7  surveillance  equipment.  

8  (C)  Man-portable  unmanned aerial  vehi-

9  cles.  

10  (D)  Ultralight  aircraft  detection  capabili-

11  ties.  

12  (E)  Advanced unattended surveillance  sen-

13  sors.  

14  (F)  A  rapid reaction  capability  supported  

15  by  aviation  assets.  

16  (G)  Man-portable  unmanned aerial  vehi-

17  cles.  

18  (H)  Improved agent  communications  capa-

19  bilities.  

20  (3)  YUMA  SECTOR.—For  the  Yuma  sector,  the  

21  following:  

22  (A)  Tower-based surveillance  technology.  

23  (B)  Deployable,  lighter-than-air  ground  

24  surveillance  equipment.  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0919




     


 

     


 

     
 

  
 

     

  
 

     


 

     


 

     
 

 
 

   
 

       

      


 

   
 

 
 

     


 

     


 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

268  

1  (C)  Ultralight  aircraft  detection  capabili-

2  ties.  

3  (D)  Advanced unattended surveillance  sen-

4  sors.  

5  (E)  A  rapid reaction  capability  supported  

6  by  aviation  assets.  

7  (F)  Mobile  vehicle-mounted and man-port-

8  able  surveillance  systems.  

9  (G)  Man-portable  unmanned aerial  vehi-

10  cles.  

11  (H)  Improved agent  communications  capa-

12  bilities.  

13  (4)  TUCSON  SECTOR.—For  the  Tucson  sector,  

14  the  following:  

15  (A)  Tower-based surveillance  technology.  

16  (B)  Increased flight  hours  for  aerial  detec-

17  tion,  interdiction,  and monitoring  operations  ca-

18  pability.  

19  (C)  Deployable,  lighter-than-air  ground  

20  surveillance  equipment.  

21  (D)  Ultralight  aircraft  detection  capabili-

22  ties.  

23  (E)  Advanced unattended surveillance  sen-

24  sors.  
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1  (F)  A  rapid reaction  capability  supported  

2  by  aviation  assets.  

3  (G)  Man-portable  unmanned aerial  vehi-

4  cles.  

5  (H)  Improved agent  communications  capa-

6  bilities.  

7  (5)  EL  PASO  SECTOR.—For  the  El  Paso  sector,  

8  the  following:  

9  (A)  Tower-based surveillance  technology.  

10  (B)  Deployable,  lighter-than-air  ground  

11  surveillance  equipment.  

12  (C)  Ultralight  aircraft  detection  capabili-

13  ties.  

14  (D)  Advanced unattended surveillance  sen-

15  sors.  

16  (E)  Mobile  vehicle-mounted and man-port-

17  able  surveillance  systems.  

18  (F)  A  rapid reaction  capability  supported  

19  by  aviation  assets.  

20  (G)  Mobile  vehicle-mounted and man-port-

21  able  surveillance  capabilities.  

22  (H)  Man-portable  unmanned aerial  vehi-

23  cles.  

24  (I)  Improved agent  communications  capa-

25  bilities.  
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1  (6)  BIG  BEND  SECTOR.—For  the  Big  Bend sec-

2  tor,  the  following:  

3  (A)  Tower-based surveillance  technology.  

4  (B)  Deployable,  lighter-than-air  ground  

5  surveillance  equipment.  

6  (C)  Improved agent  communications  capa-

7  bilities.  

8  (D)  Ultralight  aircraft  detection  capabili-

9  ties.  

10  (E)  Advanced unattended surveillance  sen-

11  sors.  

12  (F)  A  rapid reaction  capability  supported  

13  by  aviation  assets.  

14  (G)  Mobile  vehicle-mounted and man-port-

15  able  surveillance  capabilities.  

16  (H)  Man-portable  unmanned aerial  vehi-

17  cles.  

18  (I)  Improved agent  communications  capa-

19  bilities.  

20  (7)  DEL  RIO  SECTOR.—For  the  Del  Rio  sector,  

21  the  following:  

22  (A)  Tower-based surveillance  technology.  

23  (B)  Increased monitoring  for  cross-river  

24  dams,  culverts,  and footpaths.  
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1  (C)  Improved agent  communications  capa-

2  bilities.  

3  (D)  Improved maritime  capabilities  in  the  

4  Amistad National  Recreation  Area.  

5  (E)  Advanced unattended surveillance  sen-

6  sors.  

7  (F)  A  rapid reaction  capability  supported  

8  by  aviation  assets.  

9  (G)  Mobile  vehicle-mounted and man-port-

10  able  surveillance  capabilities.  

11  (H)  Man-portable  unmanned aerial  vehi-

12  cles.  

13  (I)  Improved agent  communications  capa-

14  bilities.  

15  (8)  LAREDO  SECTOR.—For  the  Laredo  sector,  

16  the  following:  

17  (A)  Tower-based surveillance  technology.  

18  (B)  Maritime  detection  resources  for  the  

19  Falcon  Lake  region.  

20  (C)  Increased flight  hours  for  aerial  detec-

21  tion,  interdiction,  and monitoring  operations  ca-

22  pability.  

23  (D)  Increased monitoring  for  cross-river  

24  dams,  culverts,  and footpaths.  

25  (E)  Ultralight  aircraft  detection  capability.  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0923




     


 

     
 

  
 

     


 

     


 

      
 

    
 

   
 

   
 

 
 

       

      


 

    
 

     


 

    
 

  
 

     
 

  
 

     


 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

272  

1  (F)  Advanced unattended surveillance  sen-

2  sors.  

3  (G)  A  rapid reaction  capability  supported  

4  by  aviation  assets.  

5  (H)  Man-portable  unmanned aerial  vehi-

6  cles.  

7  (I)  Improved agent  communications  capa-

8  bilities.  

9  (9)  RIO  GRANDE  VALLEY  SECTOR.—For  the  Rio  

10  Grande  Valley  sector,  the  following:  

11  (A)  Tower-based surveillance  technology.  

12  (B)  Deployable,  lighter-than-air  ground  

13  surveillance  equipment.  

14  (C)  Increased flight  hours  for  aerial  detec-

15  tion,  interdiction,  and monitoring  operations  ca-

16  pability.  

17  (D)  Ultralight  aircraft  detection  capability.  

18  (E)  Advanced unattended surveillance  sen-

19  sors.  

20  (F)  Increased monitoring  for  cross-river  

21  dams,  culverts,  footpaths.  

22  (G)  A  rapid reaction  capability  supported  

23  by  aviation  assets.  

24  (H)  Increased maritime  interdiction  capa-

25  bilities.  
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1  (I)  Mobile  vehicle-mounted and man-port-

2  able  surveillance  capabilities.  

3  (J)  Man-portable  unmanned aerial  vehi-

4  cles.  

5  (K)  Improved agent  communications  capa-

6  bilities.  

7  (10)  BLAINE  SECTOR.—For  the  Blaine  sector,  

8  the  following:  

9  (A)  Increased flight  hours  for  aerial  detec-

10  tion,  interdiction,  and monitoring  operations  ca-

11  pability.  

12  (B)  Coastal  radar  surveillance  systems.  

13  (C)  Increased maritime  interdiction  capa-

14  bilities.  

15  (D)  Mobile  vehicle-mounted and man-port-

16  able  surveillance  capabilities.  

17  (E)  Advanced unattended surveillance  sen-

18  sors.  

19  (F)  Ultralight  aircraft  detection  capabili-

20  ties.  

21  (G)  Man-portable  unmanned aerial  vehi-

22  cles.  

23  (H)  Improved agent  communications  capa-

24  bilities.  
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1  (11)  SPOKANE  SECTOR.—For  the  Spokane  sec-

2  tor,  the  following:  

3  (A)  Increased flight  hours  for  aerial  detec-

4  tion,  interdiction,  and monitoring  operations  ca-

5  pability.  

6  (B)  Increased maritime  interdiction  capa-

7  bilities.  

8  (C)  Mobile  vehicle-mounted and man-port-

9  able  surveillance  capabilities.  

10  (D)  Advanced unattended surveillance  sen-

11  sors.  

12  (E)  Ultralight  aircraft  detection  capabili-

13  ties.  

14  (F)  Completion  of  six  miles  of  the  Bog  

15  Creek  road.  

16  (G)  Man-portable  unmanned aerial  vehi-

17  cles.  

18  (H)  Improved agent  communications  sys-

19  tems.  

20  (12)  HAVRE  SECTOR.—For  the  Havre  sector,  

21  the  following:  

22  (A)  Increased flight  hours  for  aerial  detec-

23  tion,  interdiction,  and monitoring  operations  ca-

24  pability.  
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1  (B)  Mobile  vehicle-mounted and man-port-

2  able  surveillance  capabilities.  

3  (C)  Advanced unattended surveillance  sen-

4  sors.  

5  (D)  Ultralight  aircraft  detection  capabili-

6  ties.  

7  (E)  Man-portable  unmanned aerial  vehi-

8  cles.  

9  (F)  Improved agent  communications  sys-

10  tems.  

11  (13)  GRAND  FORKS  SECTOR.—For  the  Grand  

12  Forks  sector,  the  following:  

13  (A)  Increased flight  hours  for  aerial  detec-

14  tion,  interd  monitoring  operations  iction,  and  ca-

15  pability.  

16  (B)  Mobile  vehicle-mounted and man-port-

17  able  surveillance  capabilities.  

(C)  Advanced unattend  surveillance  sen-18  ed  

19  sors.  

20  (D)  Ultralight  aircraft  detection  capabili-

21  ties.  

22  (E)  Man-portable  unmanned aerial  vehi-

23  cles.  

24  (F)  Improved agent  communications  sys-

25  tems.  
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1  (14)  DETROIT  SECTOR.—For  the  Detroit  sec-

2  tor,  the  following:  

3  (A)  Increased flight  hours  for  aerial  detec-

4  tion,  interdiction,  and monitoring  operations  ca-

5  pability.  

6  (B)  Coastal  radar  surveillance  systems.  

7  (C)  Increased maritime  interdiction  capa-

8  bilities.  

9  (D)  Mobile  vehicle-mounted and man-port-

10  able  surveillance  capabilities.  

11  (E)  Advanced unattended surveillance  sen-

12  sors.  

13  (F)  Ultralight  aircraft  detection  capabili-

14  ties.  

15  (G)  Man-portable  unmanned aerial  vehi-

16  cles.  

17  (H)  Improved agent  communications  sys-

18  tems.  

19  (15)  BUFFALO  SECTOR.—For  the  Buffalo  sec-

20  tor,  the  following:  

21  (A)  Increased flight  hours  for  aerial  detec-

22  tion,  interdiction,  and monitoring  operations  ca-

23  pability.  

24  (B)  Coastal  radar  surveillance  systems.  
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1  (C)  Increased maritime  interdiction  capa-

2  bilities.  

3  (D)  Mobile  vehicle-mounted and man-port-

4  able  surveillance  capabilities.  

5  (E)  Advanced unattended surveillance  sen-

6  sors.  

7  (F)  Ultralight  aircraft  detection  capabili-

8  ties.  

9  (G)  Man-portable  unmanned aerial  vehi-

10  cles.  

11  (H)  Improved agent  communications  sys-

12  tems.  

13  (16)  SWANTON  SECTOR.—For  the  Swanton  sec-

14  tor,  the  following:  

15  (A)  Increased flight  hours  for  aerial  detec-

16  tion,  interdiction,  and monitoring  operations  ca-

17  pability.  

18  (B)  Mobile  vehicle-mounted and man-port-

19  able  surveillance  capabilities.  

20  (C)  Advanced unattended surveillance  sen-

21  sors.  

22  (D)  Ultralight  aircraft  detection  capabili-

23  ties.  

24  (E)  Man-portable  unmanned aerial  vehi-

25  cles.  
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1  (F)  Improved agent  communications  sys-

2  tems.  

3  (17)  HOULTON  SECTOR.—For  the  Houlton  sec-

4  tor,  the  following:  

5  (A)  Increased flight  hours  for  aerial  detec-

6  tion,  interdiction,  and monitoring  operations  ca-

7  pability.  

8  (B)  Mobile  vehicle-mounted and man-port-

9  able  surveillance  capabilities.  

10  (C)  Advanced unattended surveillance  sen-

11  sors.  

12  (D)  Ultralight  aircraft  detection  capabili-

13  ties.  

14  (E)  Man-portable  unmanned aerial  vehi-

15  cles.  

16  (F)  Improved agent  communications  sys-

17  tems.  

18  (18)  TRANSIT  ZONE.—For  the  transit  zone,  the  

19  following:  

20  (A)  Not  later  than  two  years  after  the  date  

21  of  the  enactment  of  this  Act,  an  increase  in  the  

22  number  of  overall  cutter,  boat,  and aircraft  

23  hours  spent  conducting  interdiction  operations  

24  over  the  average  number  of  such  hours  during  

25  the  preceding  three  fiscal  years.  
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1  (B)  Increased maritime  signals  intelligence  

2  capabilities.  

3  (C)  To  increase  maritime  domain  aware-

4  ness,  the  following:  

5  (i)  Unmanned aerial  vehicles  with  

6  maritime  surveillance  capability.  

7  (ii)  Increased maritime  aviation  patrol  

8  hours.  

9  (D)  Increased operational  hours  for  mari-

10  time  security  components  dedicated to  joint  

11  counter-smuggling  and interdiction  efforts  with  

12  other  Federal  agencies,  including  the  

13  Deployable  Specialized Forces  of  the  Coast  

14  Guard.  

15  (E)  Coastal  radar  surveillance  systems  

16  with  long  range  day  and night  cameras  capable  

17  of  providing  full  maritime  domain  awareness  of  

18  the  United States  territorial  waters  surrounding  

19  Puerto  Rico,  Mona  Island,  Desecheo  Island,  

20  Vieques  Island,  Culebra  Island,  Saint  Thomas,  

21  Saint  John,  and Saint  Croix.  

22  (b)  TACTICAL  FLEXIBILITY.—  

23  (1)  SOUTHERN  AND  NORTHERN  LAND  BOR-

24  DERS.—  
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1  (A)  IN  GENERAL.—Beginning  on  Sep-

2  tember  30,  2021,  or  after  the  Secretary  has  de-

3  ployed at  least  25  percent  of  the  capabilities  re-

4  quired in  each  sector  specified in  subsection  (a),  

5  whichever  comes  later,  the  Secretary  may  devi-

6  ate  from  such  capability  deployments  if the  Sec-

7  retary  determines  that  such  deviation  is  re-

8  quired to  achieve  situational  awareness  or  oper-

9  ational  control.  

10  (B)  NOTIFICATION.—If  the  Secretary  exer-

11  cises  the  authority  described in  subparagraph  

12  (A),  the  Secretary  shall,  not  later  than  90  days  

13  after  such  exercise,  notify  the  Committee  on  

14  Homeland Security  and Governmental  Affairs  

15  of  the  Senate  and the  Committee  on  Homeland  

16  Security  of  the  House  of  Representatives  re-

17  garding  the  deviation  under  such  subparagraph  

18  that  is  the  subject  of  such  exercise.  If  the  Sec-

19  retary  makes  any  changes  to  such  deviation,  the  

20  Secretary  shall,  not  later  than  90  days  after  

21  any  such  change,  notify  such  committees  re-

22  garding  such  change.  

23  (2)  TRANSIT  ZONE.—  

24  (A)  NOTIFICATION.—The  Secretary  shall  

25  notify  the  Committee  on  Homeland Security  
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1  and Governmental  Affairs  of  the  Senate,  the  

2  Committee  on  Commerce,  Science,  and Trans-

3  portation  of  the  Senate,  the  Committee  on  

4  Homeland Security  of the  House  of Representa-

5  tives,  and the  Committee  on  Transportation  

6  and Infrastructure  of  the  House  of  Representa-

7  tives  regarding  the  capability  deployments  for  

8  the  transit  zone  specified in  paragraph  (18)  of  

9  subsection  (a),  including  information  relating  

10  to—  

11  (i)  the  number  and types  of  assets  

12  and personnel  deployed;  and  

13  (ii)  the  impact  such  deployments  have  

14  on  the  capability  of  the  Coast  Guard to  

15  conduct  its  mission  in  the  transit  zone  re-

16  ferred to  in  paragraph  (18)  of  subsection  

17  (a).  

18  (B)  ALTERATION.—The  Secretary  may  

19  alter  the  capability  deployments  referred to  in  

20  this  section  if the  Secretary—  

21  (i)  determines,  after  consultation  with  

22  the  committees  referred to  in  subpara-

23  graph  (A),  that  such  alteration  is  nec-

24  essary;  and  
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1  (ii)  not  later  than  30  days  after  mak-

2  ing  a  determination  under  clause  (i),  noti-

3  fies  the  committees  referred to  in  such  

4  subparagraph  regarding  such  alteration,  

5  including  information  relating  to—  

6  (I)  the  number  and types  of  as-

7  sets  and personnel  deployed pursuant  

8  to  such  alteration;  and  

9  (II)  the  impact  such  alteration  

10  has  on  the  capability  of  the  Coast  

11  Guard to  conduct  its  mission  in  the  

12  transit  zone  referred to  in  paragraph  

13  (18)  of subsection  (a).  

14  (c)  EXIGENT  CIRCUMSTANCES.—  

15  (1)  IN  GENERAL.—Notwithstanding  subsection  

16  (b),  the  Secretary  may  deploy  the  capabilities  re-

17  ferred to  in  subsection  (a)  in  a  manner  that  is  incon-

18  sistent  with  the  requirements  specified in  such  sub-

19  section  if,  after  the  Secretary  has  deployed at  least  

20  25  percent  of  such  capabilities,  the  Secretary  deter-

21  mines  that  exigent  circumstances  demand such  an  

22  inconsistent  deployment  or  that  such  an  inconsistent  

23  deployment  is  vital  to  the  national  security  interests  

24  of the  United States.  
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1 (2) NOTIFICATION.—The Secretary shall notify 

2 the Committee on Homeland Security of the House 

3 of Representative and the Committee on Homeland  

4 Security and Governmental Affairs of the Senate not 

5 later than 30 days after making a determination 

6 under paragraph (1). Such notification shall include 

7 a detailed justification regarding such determination. 

8 SEC. 1114. U.S. BORDER PATROL ACTIVITIES. 

9 The Chief of the U.S. Border Patrol shall prioritize 

the d  er Patrol agents to as close10 eployment of U.S. Bord  

11 to the physical land border as possible, consistent with 

12 bord security enforcement priorities ander accessibility to 

13 such areas. 

14 SEC. 1115. BORDER SECURITY TECHNOLOGY PROGRAM 

15 MANAGEMENT. 

16 (a) IN GENERAL.—Subtitle C of title IV of the 

17 Homeland Security Act of 2002 (6 U.S.C. 231 et seq.) 

is amended by a d  the following new section:18 ing at the end  

19 ‘‘SEC. 435. BORDER SECURITY TECHNOLOGY PROGRAM 

20 MANAGEMENT. 

21 ‘‘(a) MAJOR ACQUISITION PROGRAM DEFINED.—In 

22 this section, the term ‘major acquisition program’ means 

23 an acquisition program of the Department that is esti-

24 mated by the Secretary to require an eventual total ex-
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1  penditure  of  at  least  $300,000,000  (based on  fiscal  year  

2  2017  constant dollars)  over its  life  cycle  cost.  

3  ‘‘(b)  PLANNING  DOCUMENTATION.—For  each  border  

4  security  technology  acquisition  program  of  the  Depart-

5  ment  that  is  determined to  be  a  major  acquisition  pro-

6  gram,  the  Secretary shall—  

7  ‘‘(1)  ensure  that  each  such  program  has  a  writ-

8  ten  acquisition  program  baseline  approved by  the  

9  relevant  acquisition  decision  authority;  

10  ‘‘(2)  document  that  each  such  program  is  meet-

11  ing  cost,  schedule,  and performance  thresholds  as  

12  specified in  such  baseline,  in  compliance  with  rel-

13  evant  departmental  acquisition  policies  and the  Fed-

14  eral  Acquisition  Regulation;  and  

15  ‘‘(3)  have  a  plan  for  meeting  program  imple-

16  mentation  objectives  by  managing  contractor  per-

17  formance.  

18  ‘‘(c)  ADHERENCE  TO  STANDARDS.—The  Secretary,  

19  acting  through  the  Under  Secretary  for  Management  and  

the  Commissioner ofU.S.  Customs  and Bord Protection,  20  er  

21  shall  ensure  border  security  technology  acquisition  pro-

22  gram  managers  who  are  responsible  for  carrying  out  this  

23  section  ad  ard id  here  to  relevant  internal  control  stand  s  en-

24  tified by  the  Comptroller  General  of  the  United States.  

25  The  Commissioner  shall  provid  ed  e  information,  as  need ,  
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1 to assist the Under Secretary in monitoring management 

2 of border security technology acquisition programs under 

3 this section. 

4 ‘‘(d) PLAN.—The Secretary, acting through the 

5 Under Secretary for Management, in coordination with 

6 the Under Secretary for Science and Technology and the 

7 Commissioner of U.S. Customs and Border Protection, 

8 shall submit to the appropriate congressional committees 

9 a plan for testing, evaluating, and using independent 

10 verification and validation resources for border security 

11 technology. Under the plan, new border security tech-

12 nologies shall be evaluated through a series of assess-

13 ments, processes, and audits to ensure— 

14 ‘‘(1) compliance with relevant departmental ac-

15 quisition policies and the Federal Acquisition Regu-

16 lation; and  

17 ‘‘(2) the effective use of taxpayer dollars.’’. 

18 (b) CLERICAL AMENDMENT.—The table of contents 

19 in section 1(b) of the Homeland Security Act of 2002 is 

20 amended by inserting after the item relating to section 

21 433 the following new item: 

‘‘Sec. 435. Border security technology program management.’’. 

22 (c) PROHIBITION ON ADDITIONAL AUTHORIZATION 

23 OF APPROPRIATIONS.—No a ditional funds are author-

24 ized to be appropriated to carry out section 435 of the 

25 Homeland Security Act of 2002, as a ded by subsection 
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1  (a).  Such section shall be  carried out  using amounts  other-

2  wise  authorized for such purposes.  

SEC. 1116.  RSEMENT  STATES FOR DEPLOYMENT  3 REIMBU  OF  

OF  THE  NATIONAL  GU  TH-4 ARD  AT  THE  SOU  

5 ERN BORDER.  

6  (a)  IN GENERAL.—With  the  approval  of  the  Sec-

7  retary  and the  Secretary  of  Defense,  the  Governor  of  a  

8  State  may  order  any  units  or  personnel  of  the  National  

9  Guard of  such  State  to  perform  operations  and missions  

under section  502(f)  of title  32,  United  e,  along  10  States  Cod  

11  the  southern  border  for  the  purposes  of  assisting  U.S.  

12  Customs  and Border  Protection  to  achieve  situational  

awareness  and  er.  13  operational control of the  bord  

14  (b)  ASSIGNMENT  OF  OPERATIONS  AND  MISSIONS.—  

15  (1)  IN  GENERAL.—National  Guard units  and  

16  personnel  d  undeployed  er  subsection  (a)  may  be  as-

17  signed such  operations  and missions  specified in  sub-

18  section  (c)  as  may  be  necessary  to  secure  the  south-

19  ern  border.  

20  (2)  NATURE  OF  DUTY.—The  duty  of  National  

21  Guard personnel  performing  operations  and missions  

22  d  in  paragraph  (1)  shall  be  full-time  described  uty  

under  title  32,  United  e.  23  States  Cod  
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1  (c)  RANGE  OF  OPERATIONS  AND  MISSIONS.—The  op-

2  erations  and missions  assigned under  subsection  (b)  shall  

3  include  the  temporary authority to—  

4  (1)  construct  reinforced fencing  or  other  phys-

5  ical  barriers;  

6  (2)  operate  ground-based surveillance  systems;  

7  (3)  operate  unmanned and manned aircraft;  

8  (4)  provide  radio  communications  interoper-

9  ability  between  U.S.  Customs  and Border  Protection  

10  and State,  local,  and tribal  law  enforcement  agen-

11  cies;  

12  (5)  construct  checkpoints  along  the  Southern  

13  border  to  bridge  the  gap  to  long-term  permanent  

14  checkpoints;  and  

15  (6)  provide  intelligence  support.  

16  (d)  MATERIEL  AND  LOGISTICAL  SUPPORT.—The  

17  Secretary  of  Defense  shall  deploy  such  materiel,  equip-

18  ment,  and logistical support  as  may be  necessary to  ensure  

19  success  of  the  operations  and missions  conducted by  the  

20  National Guard under this  section.  

21  (e)  REIMBURSEMENT  REQUIRED.—  

22  (1)  IN  GENERAL.—The  Secretary  of  Defense  

23  shall  reimburse  States  for  the  cost  of the  deployment  

24  of  any  units  or  personnel  of  the  National  Guard to  

25  perform  operations  and missions  in  full-time  State  
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1  Active  Duty  in  support  of a  southern  border  mission.  

2  The  Secretary  of  Defense  may  not  seek  reimburse-

3  ment  from  the  Secretary  for  any  reimbursements  

4  paid to  States  for  the  costs  of such  deployments.  

5  (2)  LIMITATION.—The  total  amount  of  reim-

6  bursements  under  this  section  may  not  exceed  

7  $35,000,000  for  any  fiscal  year.  

8  SEC.  1117.  NATIONAL  GUARD  SUPPORT  TO  SECURE  THE  

9 SOUTHERN BORDER.  

10  (a)  IN GENERAL.—The  Secretary  of  Defense,  with  

11  the  concurrence  of  the  Secretary,  shall  provide  assistance  

12  to  U.S.  Customs  and Border  Protection  for  purposes  of  

13  increasing  ongoing  efforts  to  secure  the  southern  border.  

14  (b)  TYPES  OF  ASSISTANCE  AUTHORIZED.—The  as-

15  sistance  provid und subsection (a)  may includ  ed  er  e—  

16  (1)  deployment  of  manned aircraft,  unmanned  

aerial  surveillance  systems,  and ground  sur-17  -based  

18  veillance  systems  to  support  continuous  surveillance  

19  of the  southern  border;  and  

20  (2)  intelligence  analysis  support.  

21  (c)  MATERIEL  AND  LOGISTICAL  SUPPORT.—The  Sec-

22  retary  of  Defense  may  deploy  such  materiel,  equipment,  

23  and logistics  support  as  may  be  necessary  to  ensure  the  

24  effectiveness  of  the  assistance  provid  unded  er  subsection  

25  (a).  
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1  (d)  AUTHORIZATION  OF  APPROPRIATIONS.—There  

2  are  authorized to  be  appropriated for  the  Department  of  

3  Defense  $75,000,000  to  provid assistance  und this  sec-e  er  

4  tion.  The  Secretary  of  Defense  may  not  seek  reimburse-

5  ment from the  Secretary for any assistance  provid unded  er  

6  this  section.  

7  (e)  REPORTS.—  

8  (1)  IN  GENERAL.—Not  later  than  90  days  after  

9  the  date  of  the  enactment  of  this  Act  and annually  

10  thereafter,  the  Secretary  of  Defense  shall  submit  a  

11  report  to  the  appropriate  congressional  defense  com-

12  mittees  (as  defined in  section  101(a)(16)  of  title  10,  

13  United States  Code)  regarding  any  assistance  pro-

14  vided under  subsection  (a)  during  the  period speci-

15  fied in  paragraph  (3).  

16  (2)  ELEMENTS.—Each  report  under  paragraph  

17  (1)  shall  include,  for  the  period specified in  para-

18  graph  (3),  a  description  of—  

19  (A)  the  assistance  provided;  

20  (B)  the  sources  and amounts  of funds  used  

21  to  provide  such  assistance;  and  

22  (C)  the  amounts  obligated to  provide  such  

23  assistance.  

24  (3)  PERIOD  SPECIFIED.—The  period specified  

25  in  this  paragraph  is—  
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1  (A)  in  the  case  of  the  first  report  required  

2  under  paragraph  (1),  the  90-day  period begin-

3  ning  on  the  date  of  the  enactment  of  this  Act;  

4  and  

5  (B)  in  the  case  of  any  subsequent  report  

submitted und  ar  6  er  paragraph  (1),  the  calend  

7  year  for  which  the  report  is  submitted.  

8  SEC.  1118.  PROHIBITIONS  ON ACTIONS  THAT  IMPEDE  BOR-

9 DER  SECU  ON  CERTAIN  FEDERAL  RITY  LAND.  

10  (a)  PROHIBITION  ON  INTERFERENCE  WITH  U.S.  

11  CUSTOMS  AND  BORDER  PROTECTION.—  

12  (1)  IN  GENERAL.—The  Secretary  concerned  

13  may  not  impede,  prohibit,  or  restrict  activities  of  

14  U.S.  Customs  and Border  Protection  on  covered  

Federal  land to  carry  out  the  activities  d  in  15  escribed  

16  subsection  (b).  

17  (2)  APPLICABILITY.—The  authority  of  U.S.  

18  Customs  and Bord Protection  to  cond  er  uct  activities  

described in  subsection  (b)  on  covered  eral  land  19  Fed  

20  applies  without  regard to  whether  a  state  of  emer-

21  gency  exists.  

22  (b)  AUTHORIZED  ACTIVITIES  OF  U.S.  CUSTOMS  AND  

23  BORDER  PROTECTION.—  

24  (1)  IN  GENERAL.—U.S.  Customs  and Border  

25  Protection  shall  have  immediate  access  to  covered  
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1  Fed  to  cond  escribed in  eral  land  uct  the  activities  d  

2  paragraph  (2)  on  such  land to  prevent  all  unlawful  

3  entries  into  the  United States,  including  entries  by  

4  terrorists,  unlawful  aliens,  instruments  of  terrorism,  

5  narcotics,  and other  contraband through  the  south-

6  ern  bord or  er.  er  the  northern  bord  

7  (2)  ACTIVITIES  DESCRIBED.—The  activities  de-

8  scribed in  this  paragraph  are—  

9  (A)  the  execution  of  search  and rescue  op-

10  erations;  

11  (B)  the  use  of  motorized vehicles,  foot  pa-

12  trols,  and horseback  to  patrol  the  border  area,  

13  apprehend illegal  entrants,  and  ivid  rescue  ind  -

14  uals;  and  

15  (C)  the  design,  testing,  construction,  in-

16  stallation,  deployment,  and operation  of  phys-

17  ical  barriers,  tactical  infrastructure,  and tech-

18  nology  pursuant  to  section  102  of  the  Illegal  

19  Immigration  Reform  and Immigrant  Responsi-

20  bility  Act  of  1996  (as  amended by  section  1111  

21  of this  division).  

22  (c)  CLARIFICATION  RELATING  TO  WAIVER  AUTHOR-

23  ITY.—  

24  (1)  IN  GENERAL.—The  activities  of  U.S.  Cus-

25  toms  and Bord  escribed  er  Protection  d  in  subsection  
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1  (b)(2)  may  be  carried out  without  regard to  the  pro-

2  visions  of law  specified in  paragraph  (2).  

3  (2)  PROVISIONS  OF  LAW  SPECIFIED.—The  pro-

4  visions  of  law  specified in  this  section  are  all  Fed-

5  eral,  State,  or  other  laws,  regulations,  and legal  re-

6  quirements  of,  deriving  from,  or  related to  the  sub-

7  ject  of,  the  following  laws:  

8  (A)  The  National  Environmental  Policy  

9  Act  of 1969  (42  U.S.C.  4321  et  seq.).  

10  (B)  The  Endangered Species  Act  of  1973  

11  (16  U.S.C.  1531  et  seq.).  

12  (C)  The  Federal  Water  Pollution  Control  

13  Act  (33  U.S.C.  1251  et  seq.)  (commonly  re-

14  ferred to  as  the  ‘‘Clean  Water  Act’’).  

15  (D)  Division  A  of  subtitle  III  of  title  54,  

16  United States  Code  (54  U.S.C.  300301  et  seq.)  

17  (formerly  known  as  the  ‘‘National  Historic  

18  Preservation  Act’’).  

19  (E)  The  Migratory  Bird Treaty  Act  (16  

20  U.S.C.  703  et  seq.).  

21  (F)  The  Clean  Air  Act  (42  U.S.C.  7401  et  

22  seq.).  

23  (G)  The  Archaeological  Resources  Protec-

24  tion  Act  of 1979  (16  U.S.C.  470aa  et  seq.).  
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1  (H)  The  Safe  Drinking  Water  Act  (42  

2  U.S.C.  300f et  seq.).  

3  (I)  The  Noise  Control  Act  of  1972  (42  

4  U.S.C.  4901  et  seq.).  

5  (J)  The  Solid Waste  Disposal  Act  (42  

6  U.S.C.  6901  et  seq.).  

7  (K)  The  Comprehensive  Environmental  

8  Response,  Compensation,  and Liability  Act  of  

9  1980  (42  U.S.C.  9601  et  seq.).  

10  (L)  Chapter  3125  of  title  54,  United  

11  States  Code  (formerly  known  as  the  ‘‘Archae-

12  ological  and Historic  Preservation  Act’’).  

13  (M)  The  Antiquities  Act  (16  U.S.C.  431  et  

14  seq.).  

15  (N)  Chapter  3203  of  title  54,  United  

16  States  Code  (formerly  known  as  the  ‘‘Historic  

17  Sites,  Buildings,  and Antiquities  Act’’).  

18  (O)  The  Wild and Scenic  Rivers  Act  (16  

19  U.S.C.  1271  et  seq.).  

20  (P)  The  Farmland Protection  Policy  Act  

21  (7  U.S.C.  4201  et  seq.).  

22  (Q)  The  Coastal  Zone  Management  Act  of  

23  1972  (16  U.S.C.  1451  et  seq.).  

24  (R)  The  Wilderness  Act  (16  U.S.C.  1131  

25  et  seq.).  
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1 (S) The Federal Land Policy and Manage-

2 ment Act of 1976 (43 U.S.C. 1701 et seq.). 

3 (T) The National Wildlife Refuge System 

4 Administration Act of 1966 (16 U.S.C. 668 d  

5 et seq.). 

6 (U) The Fish and Wildlife Act of 1956 (16 

7 U.S.C. 742a et seq.). 

8 (V) The Fish and Wildlife Coordination 

9 Act (16 U.S.C. 661 et seq.). 

10 (W) Subchapter II of chapter 5, and chap-

11 ter 7, of title 5, United States Code (commonly 

12 known as the ‘‘Administrative Procedure Act’’). 

13 (X) The Otay Mountain Wilderness Act of 

14 1999 (Public Law 106–145). 

15 (Y) Sections 102(29) and 103 of the Cali-

16 fornia Desert Protection Act of 1994 (Public 

17 Law 103–433). 

18 (Z) Division A of subtitle I of title 54, 

19 United States Code (formerly known as the 

20 ‘‘National Park Service Organic Act’’. 

21 (AA) The National Park Service General 

22 Authorities Act (Public Law 91–383, 16 U.S.C. 

23 1a–1 et seq.). 
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1  (BB)  Sections  401(7),  403,  and 404  of  the  

2  National  Parks  and Recreation  Act  of  1978  

3  (Public  Law  95–625).  

4  (CC)  Sections  301(a)  through  (f)  of  the  

5  Arizona  Desert  Wilderness  Act  (Public  Law  

6  101–628).  

7  (DD)  The  Rivers  and Harbors  Act  of 1899  

8  (33  U.S.C.  403).  

9  (EE)  The  Eagle  Protection  Act  (16  U.S.C.  

10  668  et  seq.).  

11  (FF)  The  Native  American  Graves  Protec-

12  tion  and Repatriation  Act  (25  U.S.C.  3001  et  

13  seq.).  

14  (GG)  The  American  Indian  Religious  Free-

15  dom  Act  (42  U.S.C.  1996).  

16  (HH)  The  Religious  Freedom  Restoration  

17  Act  (42  U.S.C.  2000bb).  

18  (II)  The  National  Forest  Management  Act  

19  of 1976  (16  U.S.C.  1600  et  seq.).  

20  (JJ)  The  Multiple  Use  and Sustained  

21  Yield Act  of 1960  (16  U.S.C.  528  et  seq.).  

22  (3)  APPLICABILITY  OF  WAIVER  TO  SUCCESSOR  

23  LAWS.—If  a  provision  of  law  specified in  paragraph  

24  (2)  was  repealed and incorporated into  title  54,  

25  United States  Code,  after  April  1,  2008,  and before  
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1 the date of the enactment of this Act, the waiver de-

2 scribed in paragraph (1) shall apply to the provision 

3 of such title that corresponds to the provision of law 

4 specified in paragraph (2) to the same extent the 

5 waiver applied to that provision of law. 

6 (4) SAVINGS CLAUSE.—The waiver authority 

7 under this subsection may not be construed as af-

8 fecting, negating, or diminishing in any manner the 

9 applicability of section 552 of title 5, United States 

10 Code (commonly referred to as the ‘‘Freedom of In-

11 formation Act’’), in any relevant matter. 

12 (d) PROTECTION OF LEGAL USES.—This section may 

13 not be construed to provide— 

14 (1) authority to restrict legal uses, such as 

15 grazing, hunting, mining, or recreation or the use of 

16 backcountry airstrips, on land under the jurisdiction 

17 of the Secretary of the Interior or the Secretary of 

18 Agriculture; or 

19 (2) any a ditional authority to restrict legal ac-

20 cess to such land. 

21 (e) EFFECT ON STATE AND PRIVATE LAND.—This 

22 section shall— 

23 (1) have no force or effect on State lands or 

24 private lands; and  
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1  (2)  not  provide  authority  on  or  access  to  State  

2  lands  or  private  lands.  

3  (f)  TRIBAL  SOVEREIGNTY.—Nothing  in  this  section  

4  may  be  construed to  supersede,  replace,  negate,  or  dimin-

5  ish treaties  or other agreements  between the  United States  

6  and Indian tribes.  

7  (g)  MEMORANDA  OF  UNDERSTANDING.—The  re-

8  quirements  of  this  section  shall  not  apply  to  the  extent  

9  that  such  requirements  are  incompatible  with  any  memo-

10  rand  erstand  um  of  und  ing  or  similar  agreement  entered  

11  into  between  the  Commissioner  and a  National  Park  Unit  

12  before  the  date  of the  enactment of this  Act.  

13  (h)  DEFINITIONS.—In this  section:  

14  (1)  COVERED  FEDERAL  LAND.—The  term  ‘‘cov-

15  ered Fed  ’’  includ  und  eral  land  es  all  land  er  the  con-

16  trol  of the  Secretary  concerned that  is  located within  

17  100  miles  of  the  southern  border  or  the  northern  

18  border.  

19  (2)  SECRETARY  CONCERNED.—The  term  ‘‘Sec-

20  retary  concerned’’  means—  

21  (A)  with  respect  to  land und the  jurisd  er  ic-

22  tion  of  the  Department  of  Agriculture,  the  Sec-

23  retary  of Agriculture;  and  
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1  (B)  with  respect  to  land under  the  jurisdic-

2  tion  of  the  Department  of  the  Interior,  the  Sec-

3  retary  of the  Interior.  

4  SEC.  1119.  LANDOWNER  AND  RANCHER  SECURITY  EN-

5 HANCEMENT.  

6  (a)  ESTABLISHMENT  OF  NATIONAL  BORDER  SECU-

7 RITY  ADVISORY  COMMITTEE.—The  Secretary  shall  estab-

lish  a  National  Bord  visory  Committee,  8  er  Security  Ad  

9  which—  

10  (1)  may  advise,  consult  with,  report  to,  and  

11  make  recommendations  to  the  Secretary  on  matters  

12  relating  to  bord security  matters,  includ  er  ing—  

13  (A)  verifying  security  claims  and the  bor-

14  der  security  metrics  established by  the  Depart-

15  ment  of  Homeland Security  under  section  1092  

16  of  the  National  Defense  Authorization  Act  for  

17  Fiscal  Year  2017  (Public  Law  114–328;  6  

18  U.S.C.  223);  and  

19  (B)  discussing  ways  to  improve  the  secu-

20  rity  of  high  traffic  areas  along  the  northern  

border  and  er;  and  21  the  southern  bord  

22  (2)  may  provide,  through  the  Secretary,  rec-

23  ommendations  to  Congress.  

24  (b)  CONSIDERATION  OF  VIEWS.—The  Secretary shall  

25  consid the  information,  ad  recommend  er  vice,  and  ations  of  
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1  the  National  Bord Security  Ad  er  visory  Committee  in  for-

mulating  policy  regard  er  secu-2  ing  matters  affecting  bord  

3  rity.  

4  (c)  MEMBERSHIP.—The  National  Border  Security  

5  Advisory  Committee  shall  consist  of  at  least  one  member  

6  from each State  who—  

7  (1)  has  at  least  five  years  practical  experience  

8  in  border  security operations;  or  

9  (2)  lives  and works  in  the  United States  within  

10  80  miles  from  the  southern  border  or  the  northern  

11  border.  

12  (d NONAPPLICABILITY  FEDERAL  ADVISORY  ) OF  

COMMITTEE  ACT.—The  Fed  visory  Committee  Act  13  eral  Ad  

14  (5  U.S.C.  App.)  shall  not  apply  to  the  National  Border  

15  Security Advisory Committee.  

16  SEC.  1120.  ERADICATION  OF  CARRIZO  CANE  AND  SALT  

17  CEDAR.  

18  (a)  IN GENERAL.—Not  later  than  September  30,  

2022,  the  Secretary,  after  coord  s  of  19  inating  with  the  head  

20  the  relevant  Federal,  State,  and local  agencies,  shall  begin  

21  eradicating the  carrizo  cane  any salt  ced along  plant  and  ar  

22  the  Rio  Grand  es  bord  e  River  that  imped  er  security  oper-

23  ations.  

24  (b)  EXTENT.—The  waiver  authority under subsection  

25  (c)  of  section  102  of  the  Illegal  Immigration  Reform  and  
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1  Immigrant  Responsibility  Act  of  1996  (8  U.S.C.  1103  

2  note),  as  amend  by  section  1111  of  this  ded  ivision,  shall  

3  extend to  activities  carried out  pursuant  to  this  section.  

SEC. 1121.  THERN BORDER THREAT ANALYSIS.  4 SOU  

5  (a)  THREAT  ANALYSIS.—  

6  (1)  REQUIREMENT.—Not  later  than  180  days  

7  after  the  date  of  the  enactment  of  this  Act,  the  Sec-

8  retary  shall  submit  to  the  Committee  on  Homeland  

9  Security  of  the  House  of  Representatives  and the  

10  Committee  on  Homeland Security  and Governmental  

11  Affairs  of  the  Senate  a  Southern  border  threat  anal-

12  ysis.  

13  (2)  CONTENTS.—The  analysis  submitted under  

14  paragraph  (1)  shall  include  an  assessment  of—  

15  (A)  current  and potential  terrorism  and  

16  criminal  threats  posed by  ind  uals  and  ivid  orga-

17  nized groups  seeking—  

18  (i)  to  unlawfully  enter  the  United  

19  States  through  the  Southern  border;  or  

20  (ii)  to  exploit  security  vulnerabilities  

21  along  the  Southern  border;  

22  (B)  improvements  need  at  and  ed  between  

23  ports  of entry  along  the  Southern  border  to  pre-

24  vent  terrorists  and instruments  of  terror  from  

25  entering  the  United States;  
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1  (C)  gaps  in  law,  policy,  and coordination  

2  between  State,  local,  or  tribal  law  enforcement,  

3  international  agreements,  or  tribal  agreements  

4  that  hinder  effective  and efficient  border  secu-

5  rity,  counterterrorism,  and anti-human  smug-

6  gling  and trafficking  efforts;  

7  (D)  the  current  percentage  of  situational  

8  awareness  achieved by  the  Department  along  

9  the  Southern  border;  

10  (E)  the  current  percentage  of  operational  

11  control  achieved by  the  Department  on  the  

12  Southern  border;  and  

13  (F)  traveler  crossing  times  and any  poten-

14  tial  security  vulnerability  associated with  pro-

15  longed wait  times.  

16  (3)  ANALYSIS  REQUIREMENTS.—In  compiling  

17  the  Southern  border  threat  analysis  required under  

18  this  subsection,  the  Secretary  shall  consider  and ex-

19  amine—  

20  (A)  the  technology  needs  and challenges,  

21  including  such  needs  and challenges  identified  

22  as  a  result  of  previous  investments  that  have  

23  not  fully  realized the  security  and operational  

24  benefits  that  were  sought;  
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1  (B)  the  personnel  needs  and challenges,  in-

2  cluding  such  needs  and challenges  associated  

3  with  recruitment  and hiring;  

4  (C)  the  infrastructure  needs  and chal-

5  lenges;  

6  (D)  the  roles  and authorities  of  State,  

7  local,  and tribal  law  enforcement  in  general  bor-

8  der  security  activities;  

9  (E)  the  status  of  coordination  among  Fed-

10  eral,  State,  local,  tribal,  and Mexican  law  en-

11  forcement  entities  relating  to  border  security;  

12  (F)  the  terrain,  population  density,  and cli-

13  mate  along  the  Southern  border;  and  

14  (G)  the  international  agreements  between  

15  the  United States  and Mexico  related to  border  

16  security.  

17  (4)  CLASSIFIED  FORM.—To  the  extent  possible,  

18  the  Secretary  shall  submit  the  Southern  border  

19  threat  analysis  required under  this  subsection  in  un-

20  classified form,  but  may  submit  a  portion  of  the  

21  threat  analysis  in  classified form  if  the  Secretary  de-

22  termines  such  action  is  appropriate.  

23  (b)  U.S.  BORDER  PATROL  STRATEGIC  PLAN.—  

24  (1)  IN  GENERAL.—Not  later  than  180  days  

25  after  the  submission  of  the  threat  analysis  required  
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1  under  subsection  (a)  or  June  30,  2018,  and every  

2  five  years  thereafter,  the  Secretary,  acting  through  

3  the  Chief  of  the  U.S.  Border  Patrol,  shall  issue  a  

4  Border  Patrol  Strategic  Plan.  

5  (2)  CONTENTS.—The  Border  Patrol  Strategic  

6  Plan  required under  this  subsection  shall  include  a  

7  consideration  of—  

8  (A)  the  Southern  border  threat  analysis  re-

9  quired under  subsection  (a),  with  an  emphasis  

10  on  efforts  to  mitigate  threats  identified in  such  

11  threat  analysis;  

12  (B)  efforts  to  analyze  and disseminate  bor-

13  der  security  and border  threat  information  be-

14  tween  border  security  components  of  the  De-

15  partment  and other  appropriate  Federal  depart-

16  ments  and agencies  with  missions  associated  

17  with  the  Southern  border;  

18  (C)  efforts  to  increase  situational  aware-

19  ness,  including—  

20  (i)  surveillance  capabilities,  including  

21  capabilities  developed or  utilized by  the  

22  Department  of  Defense,  and any  appro-

23  priate  technology  determined to  be  excess  

24  by  the  Department  of Defense;  and  
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(ii)  the  use  of  manned aircraft  and  

unmanned aerial  systems,  including  cam-

era  and sensor  technology  d  oneployed  

such  assets;  

(D)  efforts  to  d  prevent  terrorists  etect  and  

and instruments  of  terrorism  from  entering  the  

United States;  

(E)  efforts  to  d  ict,  and isrupt  etect,  interd  d  

aliens  and illicit  drugs  at  the  earliest  possible  

point;  

(F)  efforts  to  focus  intelligence  collection  

to  disrupt  transnational  criminal  organizations  

outsid  maritime  bor-e  of  the  international  and  

ders  of the  United States;  

(G)  efforts  to  ensure  that  any  new  border  

security  technology  can  be  operationally  inte-

grated with  existing  technologies  in  use  by  the  

Department;  

(H)  any  technology  required to  maintain,  

support,  and enhance  security  and facilitate  

trad  ing  nonintrusive  e  at  ports  of  entry,  includ  

d  iation  detection  equipment,  rad  etection  equip-

ment,  biometric  technology,  surveillance  sys-

tems,  and other  sensors  and technology  that  the  

Secretary determines  to  be  necessary;  
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1  (I)  operational  coordination  unity  of  effort  

2  initiatives  of  the  border  security  components  of  

3  the  Department,  including  any  relevant  task  

4  forces  of the  Department;  

5  (J)  lessons  learned from  Operation  

6  Jumpstart  and Operation  Phalanx;  

7  (K)  cooperative  agreements  and informa-

8  tion  sharing  with  State,  local,  tribal,  territorial,  

9  and other  Federal  law  enforcement  agencies  

10  that  have  jurisdiction  on  the  Northern  border  

11  or  the  Southern  border;  

12  (L)  border  security  information  received  

13  from  consultation  with  State,  local,  tribal,  terri-

14  torial,  and Federal  law  enforcement  agencies  

15  that  have  jurisdiction  on  the  Northern  border  

16  or  the  Southern  border,  or  in  the  maritime  en-

17  vironment,  and from  border  community  stake-

18  holders  (including  through  public  meetings  with  

19  such  stakeholders),  including  representatives  

20  from  border  agricultural  and ranching  organiza-

21  tions  and representatives  from  business  and  

22  civic  organizations  along  the  Northern  border  

23  or  the  Southern  border;  

24  (M)  staffing  requirements  for  all  depart-

25  mental  border  security  functions;  
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1  (N)  a  prioritized list  of  departmental  re-

2  search  and development  objectives  to  enhance  

3  the  security  of the  Southern  border;  

4  (O)  an  assessment  of  training  programs,  

5  including  training  programs  for—  

6  (i)  identifying  and detecting  fraudu-

7  lent  documents;  

8  (ii)  understanding  the  scope  of  en-

9  forcement  authorities  and the  use  of  force  

10  policies;  and  

(iii)  screening,  id  -11  entifying,  and ad  

12  dressing  vulnerable  populations,  such  as  

13  children  and victims  of  human  trafficking;  

14  and  

15  (P)  an  assessment  of  how  border  security  

16  operations  affect  border  crossing  times.  

17  SEC.  1122.  AMENDMENTS  TO  U  STOMS  .S.  CU  AND  BORDER  

18  PROTECTION.  

19  (a)  DUTIES.—Subsection  (c)  of  section  411  of  the  

20  Homeland Security Act  of 2002  (6  U.S.C.  211)  is  amend-

21  ed—  

22  (1)  in  paragraph  (18),  by  striking  ‘‘and’’  after  

23  the  semicolon  at  the  end;  

24  (2)  by  redesignating  paragraph  (19)  as  para-

25  graph  (21);  and  
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1  (3)  by  inserting  after  paragraph  (18)  the  fol-

2  lowing  new  paragraphs:  

3  ‘‘(19)  administer  the  U.S.  Customs  and Border  

4  Protection  public  private  partnerships  under  subtitle  

5  G;  

6  ‘‘(20)  administer  preclearance  operations  under  

7  the  Preclearance  Authorization  Act  of  2015  (19  

8  U.S.C.  4431  et  seq.;  enacted as  subtitle  B  of  title  

9  VIII  of  the  Trade  Facilitation  and Trade  Enforce-

10  ment  Act  of  2015;  19  U.S.C.  4301  et  seq.);  and’’.  

11  (b)  OFFICE  OF  FIELD  OPERATIONS  STAFFING.—  

12  Subparagraph  (A)  of  section  411(g)(5)  of  the  Homeland  

13  Security Act  of 2002  (6  U.S.C.  211(g)(5))  is  amended by  

14  inserting before  the  period at  the  end the  following:  ‘‘com-

pared to  the  number  ind  by  the  current  fiscal  year  15  icated  

16  work flow staffing model’’.  

17  (c)  IMPLEMENTATION  PLAN.—Subparagraph  (B)  of  

18  section  814(e)(1)  of  the  Preclearance  Authorization  Act  

19  of  2015  (19  U.S.C.  4433(e)(1);  enacted as  subtitle  B  of  

20  title  VIII  of  the  Trad  Trad  e  Facilitation  and  e  Enforce-

21  ment  Act  of  2015;  19  U.S.C.  4301  et  seq.)  is  amended  

22  to  read as  follows:  

23  ‘‘(B)  a  port  of  entry  vacancy  rate  which  

24  compares  the  number  of  officers  identified in  

25  subparagraph  (A)  with  the  number  of  officers  
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1 at the port at which such officer is currently as-

2 signed.’’. 

3 (d) DEFINITION.—Subsection (r) of section 411 of 

4 the Homeland Security Act of 2002 (6 U.S.C. 211) is 

5 amended— 

6 (1) by striking ‘‘this section, the terms’’ and in-

7 serting the following: ‘‘this section: 

8 ‘‘(1) the terms’’; 

(2) in paragraph (1), as a d by subparagraph9 ed  

10 (A), by striking the period at the end and inserting 

11 ‘‘; and’’; and  

12 (3) by a ding at the end the following new 

13 paragraph: 

14 ‘‘(2) the term ‘unmanned aerial systems’ has 

15 the meaning given the term ‘unmanned aircraft sys-

16 tem’ in section 331 of the FAA Modernization and  

17 Reform Act of 2012 (Public Law 112–95; 49 U.S.C. 

18 40101 note).’’. 

19 SEC. 1123. AGENT AND OFFICER TECHNOLOGY USE. 

20 In carrying out section 102 of the Illegal Immigration 

21 Reform and Immigrant Responsibility Act of 1996 (as 

amended by section 1111 of this d  section22 ivision) and  

23 1113 of this division, the Secretary shall, to the greatest 

24 extent practicable, ensure that technology d  toeployed  gain 

25 situational awareness and operational control of the bor-
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1 der be provid to agents of the De-ed  front-line officers and  

2 partment ofHomeland Security. 

3 SEC. 1124. INTEGRATED BORDER ENFORCEMENT TEAMS. 

4 (a) IN GENERAL.—Subtitle C of title IV of the 

5 Homeland Security Act of 2002 (6 U.S.C. 231 et seq.), 

6 as amend  by section 1115 of this ded  ivision, is further 

7 amend  by ing at the end  newed  a d  the following section: 

8 ‘‘SEC. 436. INTEGRATED BORDER ENFORCEMENT TEAMS. 

9 ‘‘(a) ESTABLISHMENT.—The Secretary shall estab-

10 lish within the Department a program to be known as the 

11 Integrated Border Enforcement Team program (referred  

12 to in this section as ‘IBET’). 

13 ‘‘(b) PURPOSE.—The Secretary shall administer the 

14 IBET program in a manner that results in a cooperative 

15 approach between the United States and Canada to— 

16 ‘‘(1) strengthen security between designated  

17 ports of entry; 

18 ‘‘(2) detect, prevent, investigate, and respond to 

19 terrorism and violations of law related to border se-

20 curity; 

21 ‘‘(3) facilitate collaboration among components 

22 and offices within the Department and international 

23 partners; 

24 ‘‘(4) execute coordinated activities in further-

25 ance of bord  homelander security and  security; and  
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1  ‘‘(5)  enhance  information-sharing,  including  the  

2  dissemination  of  homeland security  information  

3  among  such  components  and offices.  

4  ‘‘(c)  COMPOSITION  AND  LOCATION  OF  IBETS.—  

5  ‘‘(1)  COMPOSITION.—IBETs  shall  be  led by  the  

6  United States  Border  Patrol  and may  be  comprised  

7  of personnel  from  the  following:  

8  ‘‘(A)  Other  subcomponents  of  U.S.  Cus-

9  toms  and Border  Protection.  

10  ‘‘(B)  U.S.  Immigration  and Customs  En-

11  forcement,  led by  Homeland Security  Investiga-

12  tions.  

13  ‘‘(C)  The  Coast  Guard,  for  the  purpose  of  

14  securing  the  maritime  borders  of  the  United  

15  States.  

16  ‘‘(D)  Other  Department  personnel,  as  ap-

17  propriate.  

18  ‘‘(E)  Other  Federal  departments  and agen-

19  cies,  as  appropriate.  

20  ‘‘(F)  Appropriate  State  law  enforcement  

21  agencies.  

22  ‘‘(G)  Foreign  law  enforcement  partners.  

23  ‘‘(H)  Local  law  enforcement  agencies  from  

24  affected border  cities  and communities.  
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1  ‘‘(I)  Appropriate  tribal  law  enforcement  

2  agencies.  

3  ‘‘(2)  LOCATION.—The  Secretary  is  authorized  

4  to  establish  IBETs  in  regions  in  which  such  teams  

5  can  contribute  to  IBET  missions,  as  appropriate.  

6  When  establishing  an  IBET,  the  Secretary  shall  con-

7  sider  the  following:  

8  ‘‘(A)  Whether  the  region  in  which  the  

9  IBET  would be  established is  significantly  im-

10  pacted by  cross-border  threats.  

11  ‘‘(B)  The  availability  of  Federal,  State,  

12  local,  tribal,  and foreign  law  enforcement  re-

13  sources  to  participate  in  an  IBET.  

14  ‘‘(C)  Whether,  in  accordance  with  para-

15  graph  (3),  other  joint  cross-border  initiatives  al-

16  ready  take  place  within  the  region  in  which  the  

17  IBET  would be  established,  including  other  De-

18  partment  cross-border  programs  such  as  the  In-

19  tegrated Cross-Border  Maritime  Law  Enforce-

20  ment  Operation  Program  established under  sec-

21  tion  711  of  the  Coast  Guard and Maritime  

22  Transportation  Act  of  2012  (46  U.S.C.  70101  

23  note)  or  the  Border  Enforcement  Security  Task  

24  Force  established under  section  432.  
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1  ‘‘(3)  DUPLICATION  OF  EFFORTS.—In  deter-

2  mining  whether  to  establish  a  new  IBET  or  to  ex-

3  pand an  existing  IBET  in  a  given  region,  the  Sec-

4  retary  shall  ensure  that  the  IBET  under  consider-

5  ation  does  not  duplicate  the  efforts  of  other  existing  

6  interagency  task  forces  or  centers  within  such  re-

7  gion,  including  the  Integrated Cross-Border  Mari-

8  time  Law  Enforcement  Operation  Program  estab-

9  lished under  section  711  of  the  Coast  Guard and  

10  Maritime  Transportation  Act  of  2012  (46  U.S.C.  

11  70101  note)  or  the  Border  Enforcement  Security  

12  Task  Force  established under  section  432.  

13  ‘‘(d)  OPERATION.—  

14  ‘‘(1)  IN  GENERAL.—After  determining  the  re-

15  gions  in  which  to  establish  IBETs,  the  Secretary  

16  may—  

17  ‘‘(A)  direct  the  assignment  of  Federal  per-

18  sonnel  to  such  IBETs;  and  

19  ‘‘(B)  take  other  actions  to  assist  Federal,  

20  State,  local,  and tribal  entities  to  participate  in  

21  such  IBETs,  including  providing  financial  as-

22  sistance,  as  appropriate,  for  operational,  admin-

23  istrative,  and technological  costs  associated with  

24  such  participation.  
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1 ‘‘(2) LIMITATION.—Coast Guard personnel as-

signed und  only2 er paragraph (1) may be assigned  

3 for the purposes of securing the maritime borders of 

4 the United States, in accordance with subsection 

5 (c)(1)(C). 

6 ‘‘(e) COORDINATION.—The Secretary shall coordinate 

7 the IBET program with other similar border security and  

8 antiterrorism programs within the Department in accord-

ance with the strategic objectives of the Cross-Bord Law9 er 

10 Enforcement Advisory Committee. 

11 ‘‘(f) MEMORANDA OF UNDERSTANDING.—The Sec-

12 retary may enter into memorand  erstanda of und  ing with 

13 appropriate representatives of the entities specified in sub-

14 section (c)(1) necessary to carry out the IBET program. 

15 ‘‘(g) REPORT.—Not later than 180 days after the 

16 d  andate on which an IBET is established  biannually 

17 thereafter for the following six years, the Secretary shall 

18 submit to the appropriate congressional committees, in-

19 cluding the Committee on Homeland Security of the 

20 House of Representatives and the Committee on Home-

21 land Security and Governmental Affairs of the Senate, 

22 and in the case of Coast Guard personnel used to secure 

the maritime borders of the United  itionally to23 States, a d  

24 the Committee on Transportation and Infrastructure of 

25 the House ofRepresentatives, a report that— 
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1 ‘‘(1) describes the effectiveness of IBETs in ful-

2 filling the purposes specified in subsection (b); 

3 ‘‘(2) assess the impact of certain challenges on 

4 the sustainment of cross-border IBET operations, 

5 including challenges faced by international partners; 

6 ‘‘(3) a dresses ways to support joint training 

7 for IBET stakeholder agencies and radio interoper-

8 ability to allow for secure cross-border radio commu-

9 nications; and  

10 ‘‘(4) assesses how IBETs, Border Enforcement 

11 Security Task Forces, and the Integrated Cross-Bor-

12 der Maritime Law Enforcement Operation Program 

13 can better align operations, including interdiction 

14 and investigation activities.’’. 

15 (b) CLERICAL AMENDMENT.—The table of contents 

16 in section 1(b) of the Homeland Security Act of 2002 is 

17 amended by a ding after the item relating to section 435 

18 the following new item: 

‘‘Sec. 436. Integrated Border Enforcement Teams.’’. 

19 SEC. 1125. TUNNEL TASK FORCES. 

20 The Secretary is authorized to establish Tunnel Task 

21 Forces for the purposes of detecting and remediating tun-

22 nels that breach the international border of the United  

23 States. 
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1 SEC. 1126. PILOT PROGRAM ON USE OF ELECTRO-

MAGNETIC SPECTRU  IN PPORT OF BOR-2 M SU  

3 DER SECURITY OPERATIONS. 

4 (a) IN GENERAL.—The Commissioner of U.S. Cus-

toms and Bord Protection, in consultation with the As-5 er 

6 sistant Secretary of Commerce for Communications and  

7 Information, shall conduct a pilot program to test and  

8 evaluate the use of electromagnetic spectrum by U.S. Cus-

9 toms and Bord Protection in support of bord securityer er 

10 operations through— 

11 (1) ongoing management and monitoring of 

12 spectrum to identify threats such as unauthorized  

13 spectrum use, and the jamming and hacking of 

14 United States communications assets, by persons en-

15 gaged in criminal enterprises; 

16 (2) automated spectrum management to enable 

17 greater efficiency and speed for U.S. Customs and  

Border Protection in ressing emerging challenges18 a d  

19 in overall spectrum use on the United States border; 

20 and  

21 (3) coordinated use of spectrum resources to 

22 better facilitate interoperability and interagency co-

23 operation and interdiction efforts at or near the 

24 United States border. 

25 (b) REPORT TO CONGRESS.—Not later than 180 days 

26 after the conclusion of the pilot program cond  unducted  er 
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1 subsection (a), the Commissioner of U.S. Customs and  

2 Border Protection shall submit to the Committee on 

3 Homeland Security and the Committee on Energy and  

4 Commerce of the House of Representatives and the Com-

5 mittee on Homeland Security and Governmental Affairs 

6 and the Committee on Commerce, Science, and Transpor-

7 tation of the Senate a report on the find  dings and ata 

8 derived from such program. 

9 SEC. 1127. HOMELAND SECURITY FOREIGN ASSISTANCE. 

10 (a) IN GENERAL.—Subtitle C of title IV of the 

11 Homeland Security Act of 2002 (6 U.S.C. 231 et seq.), 

as amended by sections 1115 and  ivision,12 1124 of this d  

13 is further amend by ing at the followinged  a d  the end  new 

14 section: 

‘‘SEC. 437. RITY ASSISTANCE.15 SECU  

16 ‘‘(a) IN GENERAL.—The Secretary, with the concur-

17 rence of the Secretary of State, may provide to a foreign 

18 government, financial assistance and, with or without re-

19 imbursement, security assistance, including equipment, 

20 training, maintenance, supplies, and sustainment support. 

21 ‘‘(b) DETERMINATION.—The Secretary may only pro-

22 vide financial assistance or security assistance pursuant 

23 to subsection (a) if the Secretary determines that such as-

24 sistance would enhance the recipient government’s capac-

25 ity to— 
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1 ‘‘(1) mitigate the risk or threat of transnational 

2 organized crime and terrorism; 

3 ‘‘(2) a dress irregular migration flows that may 

4 affect the United States, including any detention or 

5 removal operations of the recipient government; or 

6 ‘‘(3) protect and expedite legitimate trade and  

7 travel. 

8 ‘‘(c) LIMITATION ON TRANSFER.—The Secretary 

9 may not— 

10 ‘‘(1) transfer any equipment or supplies that 

11 are d  as a munitions item or controlledesignated  on 

12 the United States Munitions List, pursuant to sec-

13 tion 38 of the Foreign Military Sales Act (22 U.S.C. 

14 2778); or 

15 ‘‘(2) transfer any vessel or aircraft pursuant to 

16 this section. 

17 ‘‘(d) RELATED TRAINING.—In conjunction with a 

18 transfer of equipment pursuant to subsection (a), the Sec-

19 retary may provide such equipment-related training and  

assistance as etermines necessary.20 the Secretary d  

21 ‘‘(e) MAINTENANCE OF TRANSFERRED EQUIP-

22 MENT.—The Secretary may provide for the maintenance 

23 of transferred equipment through service contracts or 

24 other means, with or without reimbursement, as the Sec-

25 retary determines necessary. 
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1  ‘‘(f)  REIMBURSEMENT  OF  EXPENSES.—  

2  ‘‘(1)  IN  GENERAL.—The  Secretary  may  collect  

3  payment  from  the  receiving  entity  for  the  provision  

4  of  security  assistance  under  this  section,  including  

5  equipment,  training,  maintenance,  supplies,  

6  sustainment  support,  and related shipping  costs.  

7  ‘‘(2)  TRANSFER.—Notwithstanding  any  other  

8  provision  of law,  to  the  extent  the  Secretary  does  not  

9  collect  payment  pursuant  to  paragraph  (1),  any  

10  amounts  appropriated or  otherwise  made  available  to  

11  the  Department  of Homeland Security  may  be  trans-

12  ferred to  the  account  that  finances  the  security  as-

13  sistance  provided pursuant  to  subsection  (a).  

14  ‘‘(g)  RECEIPTS  CREDITED  AS  OFFSETTING  COLLEC-

15  TIONS.—Notwithstanding  section  3302  of title  31,  United  

16  States  Code,  any  reimbursement  collected pursuant  to  

17  subsection (f)  shall—  

18  ‘‘(1)  be  credited as  offsetting  collections  to  the  

19  account  that  finances  the  security  assistance  under  

20  this  section  for  which  such  reimbursement  is  re-

21  ceived;  and  

22  ‘‘(2)  remain  available  until  expended for  the  

23  purpose  of carrying  out  this  section.  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml  (682854|20)  

January 1 0,  201 8 (5:29 p.m.)  

Document  ID:  0.7.22708.14512-000001  



2844 Prod 1 0970




       

         

       
 

     
 

          
 

        
 

    
 

   


 
 

        

   
 

       

        
 

         

        
 

       

           
 

       
 

        
 

         
 


 

       

        
 

      
 


 

                  
    





           


  

d

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML 

319 

1 ‘‘(h) RULE OF CONSTRUCTION.—Nothing in this sec-

2 tion may be construed as affecting, augmenting, or dimin-

3 ishing the authority of the Secretary of State.’’. 

4 (b) CLERICAL AMENDMENT.—The table of contents 

5 in section 1(b) of the Homeland Security Act of 2002 is 

6 amended by inserting after the item relating to section 

7 436 the following new item: 

‘‘Sec. 437. Security assistance.’’. 

8 Subtitle B—Personnel 

9 SEC. 1131. ADDITIONAL U  CU  AND BORDER PRO-.S. STOMS 

10 TECTION AGENTS AND OFFICERS. 

11 (a) BORDER PATROL AGENTS.—Not later than Sep-

12 tember 30, 2022, the Commissioner shall hire, train, and  

13 assign sufficient agents to maintain an active duty pres-

14 ence of not fewer than 26,370 full-time equivalent agents. 

(b) CBP OFFICERS.—In a d  positions author-15 ition to 

ized before the d  any16 ate of the enactment of this Act and  

17 existing officer vacancies within U.S. Customs and Border 

18 Protection as of such date, the Commissioner shall hire, 

19 train, and assign to duty, not later than September 30, 

20 2022— 

21 (1) sufficient U.S. Customs and Border Protec-

22 tion officers to maintain an active duty presence of 

23 not fewer than 27,725 full-time equivalent officers; 

24 and  
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1  (2)  350  full-time  support  staff  distributed  

2  among  all  United States  ports  of entry.  

3  (c)  AIR  AND  MARINE  OPERATIONS.—Not  later  than  

4  September  30,  2022,  the  Commissioner  shall  hire,  train,  

5  and assign  sufficient  agents  for  Air  and Marine  Oper-

6  ations  of U.S.  Customs  and Border Protection  to  maintain  

7  not  fewer  than  1,675  full-time  equivalent  agents  and not  

8  fewer  than  264  Marine  and Air  Interdiction  Agents  for  

9  southern bord air and  er  maritime  operations.  

10  (d)  U.S.  CUSTOMS  AND  BORDER  PROTECTION  K–9  

11  UNITS  AND  HANDLERS.—  

12  (1)  K–9  UNITS.—Not  later  than  September  30,  

13  2022,  the  Commissioner  shall  deploy  not  fewer  than  

14  300  new  K–9  units,  with  supporting  officers  of  U.S.  

Customs  and Bord  other  required  15  er  Protection  and  

16  staff,  at  land ports  of  entry  and checkpoints,  on  the  

southern  border  and  er.  17  the  northern  bord  

18  (2)  USE  OF  CANINES.—The  Commissioner  shall  

19  prioritize  the  use  of  canines  at  the  primary  inspec-

20  tion  lanes  at  land ports  of entry  and checkpoints.  

21  (e)  U.S.  CUSTOMS  AND  BORDER  PROTECTION  

22  HORSEBACK  UNITS.—  

23  (1)  INCREASE.—Not  later  than  September  30,  

24  2022,  the  Commissioner  shall  increase  the  number  

25  of  horseback  units,  with  supporting  officers  of  U.S.  
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1  Customs  and Border  Protection  and other  required  

2  staff,  by  not  fewer  than  100  officers  and 50  horses  

3  for  security  patrol  along  the  Southern  border.  

4  (2)  HORSEBACK  UNIT  SUPPORT.—The  Commis-

5  sioner  shall  construct  new  stables,  maintain  and im-

6  prove  existing  stables,  and provide  other  resources  

7  needed to  maintain  the  health  and well-being  of  the  

8  horses  that  serve  in  the  horseback  units  of U.S.  Cus-

toms  and Bord Protection.  9  er  

10  (f)  U.S.  CUSTOMS  AND  BORDER  PROTECTION  

11  SEARCH  TRAUMA  AND  RESCUE  TEAMS.—Not  later  than  

12  September  30,  2022,  the  Commissioner  shall  increase  by  

13  not  fewer  than  50  the  number  of  officers  engaged in  

search and rescue  er.  14  activities along the  southern bord  

15  (g)  U.S.  CUSTOMS  AND  BORDER  PROTECTION  TUN-

16  NEL  DETECTION  AND  TECHNOLOGY  PROGRAM.—Not  

17  later  than  September  30,  2022,  the  Commissioner  shall  

18  increase  by  not  fewer  than  50  the  number  of  officers  as-

19  sisting task forces  and activities  related  dto  eployment  and  

operation  of border tunnel d  appre-20  etection technology and  

hensions  of  ind  uals  using  such  tunnels  for  crossing  21  ivid  

into  the  United States,  d  human  smug-22  rug  trafficking,  or  

23  gling.  

24  (h)  AGRICULTURAL  SPECIALISTS.—Not  later  than  

25  September  30,  2022,  the  Secretary  shall  hire,  train,  and  
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1 assign to d  ition to the officers anduty, in a d  agents au-

thorized und subsections (a) through (g), 631 U.S. Cus-2 er 

3 toms and Border Protection agricultural specialists to 

4 ports of entry along the southern bord ander the northern 

5 border. 

6 (i) OFFICE OF PROFESSIONAL RESPONSIBILITY.— 

7 Not later than September 30, 2022, the Commissioner 

8 shall hire, train, and assign sufficient Office of Profes-

9 sional Responsibility special agents to maintain an active 

10 duty presence of not fewer than 550 full-time equivalent 

11 special agents. 

12 (j) U.S. CUSTOMS AND BORDER PROTECTION OF-

13 FICE OF INTELLIGENCE.—Not later than September 30, 

14 2022, the Commissioner shall hire, train, and assign suffi-

15 cient Office of Intelligence personnel to maintain not fewer 

16 than 700 full-time equivalent employees. 

17 (k) GAO REPORT.—If the staffing levels required  

18 under this section are not achieved by September 30, 

19 2022, the Comptroller General of the United States shall 

20 conduct a review of the reasons why such levels were not 

21 achieved. 
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SEC. 1132. U  STOMS AND BORDER PROTECTION RE-1 .S. CU  

2 TENTION INCENTIVES. 

3 (a) IN GENERAL.—Chapter 97 of title 5, United  

4 States Code, is amended by a ding at the end the fol-

5 lowing: 

6 ‘‘§ 9702. U.S. Customs and Border Protection tem-

7 porary employment authorities 

8 ‘‘(a) DEFINITIONS.—In this section— 

9 ‘‘(1) the term ‘CBP employee’ means an em-

10 ployee of U.S. Customs and Border Protection de-

11 scribed under any of subsections (a) through (h) of 

12 section 1131 of the Border Security for America Act 

13 of 2018; 

14 ‘‘(2) the term ‘Commissioner’ means the Com-

15 missioner of U.S. Customs and Border Protection; 

16 ‘‘(3) the term ‘Director’ means the Director of 

17 the Office of Personnel Management; 

18 ‘‘(4) the term ‘Secretary’ means the Secretary 

19 of Homeland Security; and  

20 ‘‘(5) the term ‘appropriate congressional com-

21 mittees’ means the Committee on Oversight and  

22 Government Reform, the Committee on Homeland  

23 Security, and the Committee on Ways and Means of 

24 the House of Representatives and the Committee on 

25 Homeland Security and Governmental Affairs and  

26 the Committee on Finance of the Senate. 
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1 ‘‘(b) DIRECT HIRE AUTHORITY; RECRUITMENT AND 

2 RELOCATION BONUSES; RETENTION BONUSES.— 

3 ‘‘(1) STATEMENT OF PURPOSE AND LIMITA-

4 TION.—The purpose of this subsection is to allow 

5 U.S. Customs and Border Protection to expedi-

6 tiously meet the hiring goals and staffing levels re-

7 quired by section 1131 of the Border Security for 

8 America Act of 2018. The Secretary shall not use 

9 this authority beyond meeting the requirements of 

10 such section. 

11 ‘‘(2) DIRECT HIRE AUTHORITY.—The Secretary 

12 may appoint, without regard to any provision of sec-

13 tions 3309 through 3319, can idates to positions in 

14 the competitive service as CBP employees if the Sec-

15 retary has given public notice for the positions. 

16 ‘‘(3) RECRUITMENT AND RELOCATION BO-

17 NUSES.—The Secretary may pay a recruitment or 

18 relocation bonus of up to 50 percent of the annual 

19 rate of basic pay to an individual CBP employee at 

20 the beginning of the service period multiplied by the 

21 number of years (including a fractional part of a 

22 year) in the required service period to an individual 

23 (other than an individual described in subsection 

24 (a)(2) of section 5753) if— 
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‘‘(A)  the  Secretary  d  i-etermines  that  cond  

tions  consistent  with  the  cond  escribed  itions  d  in  

paragraphs  (1)  and (2)  of  subsection  (b)  of  

such  section  5753  are  satisfied with  respect  to  

the  ind  ual  (without  regard  ivid  to  the  regula-

tions  referenced in  subsection  (b)(2)(B(ii)(I)  of  

such  section  or  to  any  other  provision  of  that  

section);  and  

‘‘(B)  the  ind  ual  enters  into  a  written  ivid  

service  agreement  with  the  Secretary—  

‘‘(i)  und  ivid  er  which  the  ind  ual  is  re-

quired to  complete  a  period of  employment  

as  a  CBP  employee  of  not  less  than  2  

years;  and  

‘‘(ii)  that  includes—  

‘‘(I)  the  commencement  and ter-

mination  d  service  ates  of  the  required  

period (or  provisions  for  the  deter-

mination  thereof);  

‘‘(II)  the  amount  of  the  bonus;  

and  

‘‘(III)  other  terms  and conditions  

under  which  the  bonus  is  payable,  

subject  to  the  requirements  of  this  

subsection,  including—  
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1  ‘‘(aa)  the  conditions  under  

2  which  the  agreement  may  be  ter-

3  minated before  the  agreed-upon  

4  service  period has  been  com-

5  pleted;  and  

6  ‘‘(bb)  the  effect  of  a  termi-

7  nation  described in  item  (aa).  

8  ‘‘(4)  RETENTION  BONUSES.—The  Secretary  

9  may  pay  a  retention  bonus  of  up  to  50  percent  of  

10  basic  pay  to  an  individual  CBP  employee  (other  than  

11  an  individual  described in  subsection  (a)(2)  of  sec-

12  tion  5754)  if—  

13  ‘‘(A)  the  Secretary  determines  that—  

14  ‘‘(i)  a  condition  consistent  with  the  

15  condition  described in  subsection  (b)(1)  of  

16  such  section  5754  is  satisfied with  respect  

17  to  the  CBP  employee  (without  regard to  

18  any  other  provision  of that  section);  

19  ‘‘(ii)  in  the  absence  of  a  retention  

20  bonus,  the  CBP  employee  would be  likely  

21  to  leave—  

22  ‘‘(I)  the  Federal  service;  or  

23  ‘‘(II)  for  a  different  position  in  

24  the  Federal  service,  including  a  posi-

25  tion  in  another  agency  or  component  
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1  of the  Department  of  Homeland Secu-

2  rity;  and  

3  ‘‘(B)  the  individual  enters  into  a  written  

4  service  agreement  with  the  Secretary—  

5  ‘‘(i)  under  which  the  individual  is  re-

6  quired to  complete  a  period of  employment  

7  as  a  CBP  employee  of  not  less  than  2  

8  years;  and  

9  ‘‘(ii)  that  includes—  

10  ‘‘(I)  the  commencement  and ter-

11  mination  dates  of  the  required service  

12  period (or  provisions  for  the  deter-

13  mination  thereof);  

14  ‘‘(II)  the  amount  of  the  bonus;  

15  and  

16  ‘‘(III)  other  terms  and conditions  

17  under  which  the  bonus  is  payable,  

18  subject  to  the  requirements  of  this  

19  subsection,  including—  

20  ‘‘(aa)  the  conditions  under  

21  which  the  agreement  may  be  ter-

22  minated before  the  agreed-upon  

23  service  period has  been  com-

24  pleted;  and  
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1  ‘‘(bb)  the  effect  of  a  termi-

2  nation  described in  item  (aa).  

3  ‘‘(5)  RULES  FOR  BONUSES.—  

4  ‘‘(A)  MAXIMUM  BONUS.—A  bonus  paid to  

5  an  employee  under—  

6  ‘‘(i)  paragraph  (3)  may  not  exceed  

7  100  percent  of the  annual  rate  of basic  pay  

8  of  the  employee  as  of  the  commencement  

9  date  of the  applicable  service  period;  and  

10  ‘‘(ii)  paragraph  (4)  may  not  exceed 50  

11  percent  of  the  annual  rate  of  basic  pay  of  

12  the  employee.  

13  ‘‘(B)  RELATIONSHIP  TO  BASIC  PAY.—A  

14  bonus  paid to  an  employee  under  paragraph  (3)  

15  or  (4)  shall  not  be  considered part  of  the  basic  

16  pay  of  the  employee  for  any  purpose,  including  

17  for  retirement  or  in  computing  a  lump-sum  pay-

18  ment  to  the  covered employee  for  accumulated  

19  and accrued annual  leave  under  section  5551  or  

20  section  5552.  

21  ‘‘(C)  PERIOD  OF  SERVICE  FOR  RECRUIT-

22  MENT, RELOCATION, AND  RETENTION  BO-

23  NUSES.—  

24  ‘‘(i)  A  bonus  paid to  an  employee  

25  under  paragraph  (4)  may  not  be  based on  
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1 any period of such service which is the 

2 basis for a recruitment or relocation bonus 

3 under paragraph (3). 

4 ‘‘(ii) A bonus paid to an employee 

5 under paragraph (3) or (4) may not be 

6 based on any period of service which is the 

7 basis for a recruitment or relocation bonus 

8 under section 5753 or a retention bonus 

9 under section 5754. 

‘‘(c) SPECIAL RATES OF PAY.—In a d  the cir-10 ition to 

11 cumstances described in subsection (b) of section 5305, 

12 the Director may establish special rates of pay in accord-

13 ance with that section to assist the Secretary in meeting 

14 the requirements of section 1131 of the Border Security 

15 for America Act of 2018. The Director shall prioritize the 

16 consideration of requests from the Secretary for such spe-

17 cial rates of pay and issue a decision as soon as prac-

18 ticable. The Secretary shall provide such information to 

19 the Director as the Director deems necessary to evaluate 

20 special rates of pay under this subsection. 

21 ‘‘(d) OPM OVERSIGHT.— 

22 ‘‘(1) Not later than September 30 of each year, 

23 the Secretary shall provide a report to the Director 

on U.S. Custom and Bord  au-24 er Protection’s use of 

thorities provided und  (c). In25 er subsections (b) and  
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1  each  report,  the  Secretary  shall  provide  such  infor-

2  mation  as  the  Director  determines  is  appropriate  to  

3  ensure  appropriate  use  of  authorities  under  such  

4  subsections.  Each  report  shall  also  include  an  assess-

5  ment  of—  

6  ‘‘(A)  the  impact  of  the  use  of  authorities  

7  under  subsections  (b)  and (c)  on  implementa-

8  tion  of  section  1131  of  the  Border  Security  for  

9  America  Act  of 2018;  

10  ‘‘(B)  solving  hiring  and retention  chal-

11  lenges  at  the  agency,  including  at  specific  loca-

12  tions;  

13  ‘‘(C)  whether  hiring  and retention  chal-

14  lenges  still  exist  at  the  agency  or  specific  loca-

15  tions;  and  

16  ‘‘(D)  whether  the  Secretary  needs  to  con-

17  tinue  to  use  authorities  provided under  this  sec-

18  tion  at  the  agency  or  at  specific  locations.  

19  ‘‘(2)  CONSIDERATION.—In  compiling  a  report  

20  under  paragraph  (1),  the  Secretary  shall  consider—  

21  ‘‘(A)  whether  any  CBP  employee  accepted  

22  an  employment  incentive  under  subsection  (b)  

23  and (c)  and then  transferred to  a  new  location  

24  or  left  U.S.  Customs  and Border  Protection;  

25  and  
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1 ‘‘(B) the length of time that each employee 

2 identified under subparagraph (A) stayed at the 

3 original location before transferring to a new lo-

4 cation or leaving U.S. Customs and Border 

5 Protection. 

6 ‘‘(3) DISTRIBUTION.—In a dition to the Direc-

7 tor, the Secretary shall submit each report required  

8 under this subsection to the appropriate congres-

9 sional committees. 

10 ‘‘(e) OPM ACTION.—If the Director determines the 

Secretary has inappropriately used authorities und sub-11 er 

12 section (b) or a special rate of pay provid  unded  er sub-

13 section (c), the Director shall notify the Secretary and the 

14 appropriate congressional committees in writing. Upon re-

15 ceipt of the notification, the Secretary may not make any 

16 new appointments or issue any new bonuses under sub-

17 section (b), nor provide CBP employees with further spe-

18 cial rates of pay, until the Director has provided the Sec-

19 retary and the appropriate congressional committees a 

20 written notice stating the Director is satisfied safeguards 

21 are in place to prevent further inappropriate use. 

22 ‘‘(f) IMPROVING CBP HIRING AND RETENTION.— 

23 ‘‘(1) EDUCATION OF CBP HIRING OFFICIALS.— 

Not later than 180 d  ate of the enact-24 ays after the d  

25 ment of this section, and in conjunction with the 
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1 Chief Human Capital Officer of the Department of 

2 Homeland Security, the Secretary shall develop and  

3 implement a strategy to improve the education re-

4 garding hiring and human resources flexibilities (in-

5 cluding hiring and human resources flexibilities for 

6 locations in rural or remote areas) for all employees, 

7 serving in agency headquarters or field offices, who 

8 are involved in the recruitment, hiring, assessment, 

9 or selection of can idates for locations in a rural or 

10 remote area, as well as the retention of current em-

11 ployees. 

12 ‘‘(2) ELEMENTS.—Elements of the strategy 

13 under paragraph (1) shall include the following: 

14 ‘‘(A) Developing or updating training and  

15 educational materials on hiring and human re-

16 sources flexibilities for employees who are in-

17 volved in the recruitment, hiring, assessment, or 

18 selection of can idates, as well as the retention 

19 of current employees. 

20 ‘‘(B) Regular training sessions for per-

21 sonnel who are critical to filling open positions 

22 in rural or remote areas. 

23 ‘‘(C) The development of pilot programs or 

24 other programs, as appropriate, consistent with 

25 authorities provided to the Secretary to a dress 
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1 id  hiring challenges, includentified  ing in rural 

2 or remote areas. 

3 ‘‘(D) Developing and enhancing strategic 

4 recruiting efforts through the relationships with 

5 institutions of higher education, as defined in 

6 section 102 of the Higher Education Act of 

7 1965 (20 U.S.C. 1002), veterans transition and  

8 employment centers, and job placement pro-

9 gram in regions that could assist in filling posi-

10 tions in rural or remote areas. 

11 ‘‘(E) Examination of existing agency pro-

12 grams on how to most effectively aid spouses 

13 and families of individuals who are can idates 

14 or new hires in a rural or remote area. 

15 ‘‘(F) Feedback from individuals who are 

16 can idates or new hires at locations in a rural 

17 or remote area, including feedback on the qual-

18 ity of life in rural or remote areas for new hires 

19 and their families. 

20 ‘‘(G) Feedback from CBP employees, other 

21 than new hires, who are stationed at locations 

22 in a rural or remote area, including feedback on 

23 the quality of life in rural or remote areas for 

24 those CBP employees and their families. 
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1  ‘‘(H)  Evaluation  of  Department  of  Home-

2  land Security  internship  programs  and the  use-

3  fulness  of  those  programs  in  improving  hiring  

4  by  the  Secretary  in  rural  or  remote  areas.  

5  ‘‘(3)  EVALUATION.—  

6  ‘‘(A)  IN  GENERAL.—Each  year,  the  Sec-

7  retary  shall—  

8  ‘‘(i)  evaluate  the  extent  to  which  the  

9  strategy  developed and implemented under  

10  paragraph  (1)  has  improved the  hiring  and  

11  retention  ability  of the  Secretary;  and  

12  ‘‘(ii)  make  any  appropriate  updates  to  

13  the  strategy  under  paragraph  (1).  

14  ‘‘(B)  INFORMATION.—The  evaluation  con-

15  ducted under  subparagraph  (A)  shall  include—  

16  ‘‘(i)  any  reduction  in  the  time  taken  

17  by  the  Secretary  to  fill  mission-critical  po-

18  sitions,  including  in  rural  or  remote  areas;  

19  ‘‘(ii)  a  general  assessment  of  the  im-

20  pact  of  the  strategy  implemented under  

21  paragraph  (1)  on  hiring  challenges,  includ-

22  ing  in  rural  or  remote  areas;  and  

23  ‘‘(iii)  other  information  the  Secretary  

24  determines  relevant.  
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1  ‘‘(g)  INSPECTOR  GENERAL  REVIEW.—Not  later  than  

2  two  years  after  the  date  of  the  enactment  of  this  section,  

3  the  Inspector  General  of the  Department  of Homeland Se-

4  curity  shall  review  the  use  of  hiring  and pay  flexibilities  

5  und  (c)  to  der  subsections  (b)  and  etermine  whether  the  

6  use  of  such  flexibilities  is  helping  the  Secretary  meet  hir-

7  ing  and retention  need  ing  in  rural  and  s,  includ  remote  

8  areas.  

9  ‘‘(h)  REPORT  ON  POLYGRAPH  REQUESTS.—The  Sec-

10  retary  shall  report  to  the  appropriate  congressional  com-

11  mittees  on  the  number  of  requests  the  Secretary  receives  

12  from  any  other  Federal  agency for  the  file  of an  applicant  

13  for  a  position  in  U.S.  Customs  and Border  Protection  that  

14  includes  the  results  of a  polygraph examination.  

15  ‘‘(i)  EXERCISE  OF  AUTHORITY.—  

16  ‘‘(1)  SOLE  DISCRETION.—The  exercise  of  au-

17  thority  under  subsection  (b)  shall  be  subject  to  the  

18  sole  and exclusive  discretion  of  the  Secretary  (or  the  

19  Commissioner,  as  applicable  under  paragraph  (2)  of  

20  this  subsection),  notwithstanding  chapter  71  and  

21  any  collective  bargaining  agreement.  

22  ‘‘(2)  DELEGATION.—The  Secretary  may  dele-

23  gate  any  authority  under  this  section  to  the  Com-

24  missioner.  
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1 ‘‘(j) RULE OF CONSTRUCTION.—Nothing in this sec-

2 tion shall be construed to exempt the Secretary or the Di-

3 rector from applicability of the merit system principles 

4 under section 2301. 

5 ‘‘(k) SUNSET.—The authorities under subsections (b) 

6 and (c) shall terminate on September 30, 2022. Any bonus 

7 to be paid pursuant to subsection (b) that is approved be-

8 fore such date may continue until such bonus has been 

9 paid  itions specified, subject to the cond  in this section.’’. 

10 (b) TECHNICAL AND CONFORMING AMENDMENT.— 

11 The table of sections for chapter 97 of title 5, United  

12 States Cod  ed  ing at the end the fol-e, is amend  by a d  

13 lowing: 

‘‘9702. U.S. Customs and Border Protection temporary employment authori-
ties.’’. 

14 SEC. 1133. ANTI-BORDER CORRU  REAUPTION THORIZATION 

15 ACT. 

16 (a) SHORT TITLE.—This section may be cited as the 

17 ‘‘Anti-Border Corruption Reauthorization Act of 2018’’. 

18 (b) HIRING FLEXIBILITY.—Section 3 of the Anti-

19 Bord Corruption Act of 2010 (6 U.S.C. 221) is amender ed  

20 by striking subsection (b) and inserting the following new 

21 subsections: 

22 ‘‘(b) WAIVER AUTHORITY.—The Commissioner of 

U.S. Customs and Bord Protection may waive the appli-23 er 

24 cation of subsection (a)(1)— 
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1  ‘‘(1)  to  a  current,  full-time  law  enforcement  of-

2  ficer  employed by  a  State  or  local  law  enforcement  

3  agency  who—  

4  ‘‘(A)  has  continuously  served as  a  law  en-

5  forcement  officer  for  not  fewer  than  three  

6  years;  

7  ‘‘(B)  is  authorized by  law  to  engage  in  or  

8  supervise  the  prevention,  detection,  investiga-

9  tion,  or  prosecution  of,  or  the  incarceration  of  

10  any  person  for,  any  violation  of  law,  and has  

11  statutory  powers  for  arrest  or  apprehension;  

12  ‘‘(C)  is  not  currently  under  investigation,  

13  has  not  been  found to  have  engaged in  criminal  

14  activity  or  serious  misconduct,  has  not  resigned  

15  from  a  law  enforcement  officer  position  under  

16  investigation  or  in  lieu  of  termination,  and has  

17  not  been  dismissed from  a  law  enforcement  offi-

18  cer  position;  and  

19  ‘‘(D)  has,  within  the  past  ten  years,  suc-

20  cessfully  completed a  polygraph  examination  as  

21  a  condition  of  employment  with  such  officer’s  

22  current  law  enforcement  agency;  

23  ‘‘(2)  to  a  current,  full-time  Federal  law  enforce-

24  ment  officer  who—  
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1  ‘‘(A)  has  continuously  served as  a  law  en-

2  forcement  officer  for  not  fewer  than  three  

3  years;  

4  ‘‘(B)  is  authorized to  make  arrests,  con-

5  duct  investigations,  conduct  searches,  make  sei-

6  zures,  carry  firearms,  and serve  orders,  war-

7  rants,  and other  processes;  

8  ‘‘(C)  is  not  currently  under  investigation,  

9  has  not  been  found to  have  engaged in  criminal  

10  activity  or  serious  misconduct,  has  not  resigned  

11  from  a  law  enforcement  officer  position  under  

12  investigation  or  in  lieu  of  termination,  and has  

13  not  been  dismissed from  a  law  enforcement  offi-

14  cer  position;  and  

15  ‘‘(D)  holds  a  current  Tier  4  background  

16  investigation  or  current  Tier  5  background in-

17  vestigation;  and  

18  ‘‘(3)  to  a  member  of the  Armed Forces  (or  a  re-

19  serve  component  thereof)  or  a  veteran,  if  such  indi-

20  vidual—  

21  ‘‘(A)  has  served in  the  Armed Forces  for  

22  not  fewer  than  three  years;  

23  ‘‘(B)  holds,  or  has  held within  the  past  five  

24  years,  a  Secret,  Top  Secret,  or  Top  Secret/Sen-

25  sitive  Compartmented Information  clearance;  
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1  ‘‘(C)  holds,  or  has  undergone  within  the  

2  past  five  years,  a  current  Tier  4  background in-

3  vestigation  or  current  Tier  5  background inves-

4  tigation;  

5  ‘‘(D)  received,  or  is  eligible  to  receive,  an  

6  honorable  discharge  from  service  in  the  Armed  

7  Forces  and has  not  engaged in  criminal  activity  

8  or  committed a  serious  military  or  civil  offense  

9  under  the  Uniform  Code  of  Military  Justice;  

10  and  

11  ‘‘(E)  was  not  granted any  waivers  to  ob-

12  tain  the  clearance  referred to  subparagraph  

13  (B).  

14  ‘‘(c)  TERMINATION  OF  WAIVER  AUTHORITY.—The  

15  authority  to  issue  waiver  und subsection  (b)  shall  ter-a  er  

minate  on  the  d  ate  of  16  ate  that  is  four  years  after  the  d  

17  the  enactment  of  the  Border  Security  for  America  Act  of  

18  2018.’’.  

19  (c)  SUPPLEMENTAL  COMMISSIONER  AUTHORITY  AND  

20  DEFINITIONS.—  

21  (1)  SUPPLEMENTAL  COMMISSIONER  AUTHOR-

22  ITY.—Section  4  of  the  Anti-Border  Corruption  Act  

23  of 2010  is  amended to  read as  follows:  
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1 ‘‘SEC. 4. PPLEMENTAL COMMISSIONER AUSU  THORITY. 

2 ‘‘(a) NON-EXEMPTION.—An ind  ual who receivesivid  a 

3 waiver under section 3(b) is not exempt from other hiring 

4 requirements relating to suitability for employment and  

eligibility to hold a national security d  position,5 esignated  

6 as determined by the Commissioner of U.S. Customs and  

7 Border Protection. 

8 ‘‘(b) BACKGROUND INVESTIGATIONS.—Any indi-

9 vidual who receives a er swaiver und section 3(b) who hold  

10 a current Tier 4 background investigation shall be subject 

11 to a Tier 5 background investigation. 

12 ‘‘(c) ADMINISTRATION OF POLYGRAPH EXAMINA-

13 TION.—The Commissioner of U.S. Customs and Border 

14 Protection is authorized to administer a polygraph exam-

15 ination to an applicant or employee who is eligible for or 

16 receives a waiver under section 3(b) if information is dis-

17 covered before the completion of a background investiga-

18 tion that results in a determination that a polygraph ex-

19 amination is necessary to make a final determination re-

20 garding suitability for employment or continued employ-

21 ment, as the case may be.’’. 

22 (2) REPORT.—The Anti-Border Corruption Act 

23 of 2010, as amended by paragraph (1), is further 

24 amended by a ding at the end the following new sec-

25 tion: 
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1 ‘‘SEC. 5. REPORTING. 

2 ‘‘(a) ANNUAL REPORT.—Not later than one year 

3 after the date of the enactment of this section and annu-

4 ally thereafter while the waiver authority under section 

5 3(b) is in effect, the Commissioner of U.S. Customs and  

6 Border Protection shall submit to Congress a report that 

7 includes, with respect to each such reporting period— 

8 ‘‘(1) the number of waivers requested, granted, 

9 and denied under section 3(b); 

10 ‘‘(2) the reasons for any denials of such waiver; 

11 ‘‘(3) the percentage of applicants who were 

12 hired after receiving a waiver; 

13 ‘‘(4) the number of instances that a polygraph 

14 was administered to an applicant who initially re-

15 ceived a waiver and the results of such polygraph; 

16 ‘‘(5) an assessment of the current impact of the 

17 polygraph waiver program on filling law enforcement 

18 positions at U.S. Customs and Border Protection; 

19 and  

20 ‘‘(6) a d  editional authorities need  by U.S. Cus-

21 toms and Border Protection to better utilize the 

22 polygraph waiver program for its intended goals. 

23 ‘‘(b) ADDITIONAL INFORMATION.—The first report 

24 submitted und subsection (a) shall includer e— 

25 ‘‘(1) an analysis of other methods of employ-

26 ment suitability tests that d  eception andetect d  could  
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1 be used in conjunction with traditional background  

2 investigations to evaluate potential employees for 

3 suitability; and  

4 ‘‘(2) a recommendation regarding whether a 

5 test referred to in paragraph (1) should be adopted  

6 by U.S. Customs and Border Protection when the 

7 polygraph examination requirement is waived pursu-

8 ant to section 3(b).’’. 

9 (3) DEFINITIONS.—The Anti-Border Corrup-

10 tion Act of 2010, as amended by paragraphs (1) and  

11 (2), is further amended by a ding at the end the fol-

12 lowing new section: 

13 ‘‘SEC. 6. DEFINITIONS. 

14 ‘‘In this Act: 

15 ‘‘(1) FEDERAL LAW ENFORCEMENT OFFICER.— 

16 The term ‘Federal law enforcement officer’ means a 

17 ‘law enforcement officer’ defined in section 8331(20) 

or 8401(17) of title 5, United  e.18 States Cod  

19 ‘‘(2) SERIOUS MILITARY OR CIVIL OFFENSE.— 

20 The term ‘serious military or civil offense’ means an 

21 offense for which— 

22 ‘‘(A) a member of the Armed Forces may 

23 be d  or separatedischarged  from service in the 

24 Armed Forces; and  
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1  ‘‘(B)  a  punitive  discharge  is,  or  would be,  

2  authorized for  the  same  or  a  closely  related of-

3  fense  under  the  Manual  for  Court-Martial,  as  

4  pursuant  to  Army  Regulation  635–200  chapter  

5  14–12.  

6  ‘‘(3)  TIER  4; TIER  5.—The  terms  ‘Tier  4’  and  

7  ‘Tier  5’  with  respect  to  background investigations  

8  have  the  meaning  given  such  terms  under  the  2012  

9  Fed  ard  eral  Investigative  Stand  s.  

10  ‘‘(4)  VETERAN.—The  term  ‘veteran’  has  the  

11  meaning  given  such  term  in  section  101(2)  of  title  

12  38,  United States  Code.’’.  

13  (d)  POLYGRAPH  EXAMINERS.—Not  later  than  Sep-

14  tember  30,  2022,  the  Secretary shall  increase  to  not  fewer  

15  than  150  the  number  of trained full-time  equivalent  poly-

graph  examiners  for  ad  er  the  16  ministering  polygraphs  und  

Anti-Border  Corruption  Act  of  2010,  as  amend  by  this  17  ed  

18  subtitle.  

SEC.  1134.  TRAINING  FOR  OFFICERS  AND  AGENTS  OF  .S.  19  U  

20  CUSTOMS AND BORDER PROTECTION.  

21  (a)  IN GENERAL.—Subsection  (l)  of  section  411  of  

22  the  Homeland Security  Act  of  2002  (6  U.S.C.  211)  is  

23  amend to  as  follows:  ed  read  

24  ‘‘(l)  TRAINING  AND  CONTINUING  EDUCATION.—  
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1  ‘‘(1)  MANDATORY  TRAINING.—The  Commis-

2  sioner  shall  ensure  that  every  agent  and officer  of  

3  U.S.  Customs  and Border  Protection  receives  a  min-

4  imum  of  21  weeks  of  training  that  are  directly  re-

5  lated to  the  mission  of  the  U.S.  Border  Patrol,  Air  

6  and Marine,  and the  Office  of  Field Operations  be-

7  fore  the  initial  assignment  of  such  agents  and offi-

8  cers.  

9  ‘‘(2)  FLETC.—The  Commissioner  shall  work  

10  in  consultation  with  the  Director  of  the  Federal  Law  

11  Enforcement  Training  Centers  to  establish  guide-

12  lines  and curriculum  for  the  training  of  agents  and  

13  officers  of  U.S.  Customs  and Border  Protection  

14  under  subsection  (a).  

15  ‘‘(3)  CONTINUING  EDUCATION.—The  Commis-

16  sioner  shall  annually  require  all  agents  and officers  

17  of  U.S.  Customs  and Border  Protection  who  are  re-

18  quired to  undergo  training  under  subsection  (a)  to  

19  participate  in  not  fewer  than  eight  hours  of  con-

20  tinuing  education  annually  to  maintain  and update  

21  understanding  of  Federal  legal  rulings,  court  deci-

22  sions,  and Department  policies,  procedures,  and  

23  guidelines  related to  relevant  subject  matters.  

24  ‘‘(4)  LEADERSHIP  TRAINING.—Not  later  than  

25  one  year  after  the  date  of  the  enactment  of  this  sub-
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1  section,  the  Commissioner  shall  develop  and require  

2  training  courses  geared towards  the  development  of  

3  leadership  skills  for  mid- and senior-level  career  em-

4  ployees  not  later  than  one  year  after  such  employees  

5  assume  duties  in  supervisory  roles.’’.  

6  (b)  REPORT.—Not  later  than  180  days  after  the  date  

7  of the  enactment  of this  Act,  the  Commissioner  shall  sub-

8  mit  to  the  Committee  on  Homeland Security and the  Com-

9  mittee  on  Ways  and Means  of  the  House  of  Representa-

10  tives  and the  Committee  on  Homeland Security  and Gov-

11  ernmental  Affairs  and the  Committee  on  Finance  of  the  

12  Senate  a  report  id  elines  and  entifying  the  guid  curriculum  

13  established to  carry  out  subsection  (l)  of  section  411  of  

the  Homeland Security  Act  of  2002,  as  amend  by  sub-14  ed  

15  section (a)  of this  section.  

16  (c)  ASSESSMENT.—Not  later  than  four  years  after  

17  the  date  of  the  enactment  of  this  Act,  the  Comptroller  

18  General  of  the  United States  shall  submit  to  the  Com-

19  mittee  on  Homeland Security and the  Committee  on  Ways  

20  and Means  of the  House  of Representatives  and the  Com-

21  mittee  on  Homeland Security  and Governmental  Affairs  

22  and the  Committee  on  Finance  of the  Senate  a report  that  

assesses  the  training  and ed  ing  continuing  23  ucation,  includ  

education,  required und subsection  (l)  of  section  411  of  24  er  
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the Homeland Security Act of 2002, as amend  by sub-1 ed  

2 section (a) of this section. 

3 Subtitle C—Grants 

4 SEC. 1141. OPERATION STONEGARDEN. 

5 (a) IN GENERAL.—Subtitle A of title XX of the 

6 Homeland Security Act of 2002 (6 U.S.C. 601 et seq.) 

is amended by a d  the following new section:7 ing at the end  

8 ‘‘SEC. 2009. OPERATION STONEGARDEN. 

9 ‘‘(a) ESTABLISHMENT.—There is established in the 

10 Department a program to be known as ‘Operation 

Stonegard  er which the Secretary, acting through11 en’, und  

12 the Administrator, shall make grants to eligible law en-

13 forcement agencies, through the State administrative 

14 agency, to enhance bord security in accord  with thiser ance 

15 section. 

16 ‘‘(b) ELIGIBLE RECIPIENTS.—To be eligible to re-

17 ceive a grant under this section, a law enforcement agen-

18 cy— 

19 ‘‘(1) shall be located in— 

20 ‘‘(A) a State bordering Canada or Mexico; 

21 or 

22 ‘‘(B) a State or territory with a maritime 

23 border; and  

24 ‘‘(2) shall be involved in an active, ongoing, 

25 U.S. Customs and Border Protection operation co-
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ordinated through  a  U.S.  Bord  -1  er  Patrol  sector  of  

2  fice.  

3  ‘‘(c)  PERMITTED  USES.—The  recipient  of  a  grant  

4  under this  section may use  such grant for—  

5  ‘‘(1)  equipment,  including  maintenance  and  

6  sustainment  costs;  

7  ‘‘(2)  personnel,  including  overtime  and backfill,  

8  in  support  of  enhanced border  law  enforcement  ac-

9  tivities;  

10  ‘‘(3)  any  activity  permitted for  Operation  

Stonegard  er  the  Department  of  Homeland  11  en  und  

12  Security’s  Fiscal  Year  2017  Homeland Security  

13  Grant  Program  Notice  of  Funding  Opportunity;  and  

14  ‘‘(4)  any  other  appropriate  activity,  as  deter-

15  mined by  the  Administrator,  in  consultation  with  the  

16  Commissioner  of  U.S.  Customs  and Border  Protec-

17  tion.  

18  ‘‘(d  OF  ) PERIOD  PERFORMANCE.—The  Secretary  

19  shall  award grants  under  this  section  to  grant  recipients  

20  for a period of not less  than 36  months.  

21  ‘‘(e)  REPORT.—For each of fiscal years  2018  through  

22  2022,  the  Administrator  shall  submit  to  the  Committee  

23  on  Homeland Security  and Governmental  Affairs  of  the  

24  Senate  and the  Committee  on  Homeland Security  of  the  

25  House  of Representatives  a  report  that  contains  informa-
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tion on iture of grants mad und this section1 the expend  e er 

2 by each grant recipient. 

3 ‘‘(f) AUTHORIZATION OF APPROPRIATIONS.—There 

4 is authorized to be appropriated $110,000,000 for each 

5 of fiscal years 2018 through 2022 for grants under this 

6 section.’’. 

7 (b) CONFORMING AMENDMENT.—Subsection (a) of 

8 section 2002 of the Homeland Security Act of 2002 (6 

9 U.S.C. 603) is amend to as follows:ed  read  

10 ‘‘(a) GRANTS AUTHORIZED.—The Secretary, through 

the Administrator, may award grants und sections 2003,11 er 

12 2004, and 2009 to State, local, and tribal governments, 

13 as appropriate.’’. 

14 (c) CLERICAL AMENDMENT.—The table of contents 

15 in section 1(b) of the Homeland Security Act of 2002 is 

16 amended by inserting after the item relating to section 

17 2008 the following: 

‘‘Sec. 2009. Operation Stonegarden.’’. 

18 Subtitle D—Authorization of 

19 Appropriations 

20 SEC. 1151. THORIZATION OFAU  APPROPRIATIONS. 

21 In a d  amounts to be ap-ition to otherwise authorized  

22 propriated  to be appropriated, there are authorized  for 

23 each of fiscal years 2018 through 2022, $24,800,000,000 

24 to implement this title and the amend  ements mad by this 

25 title, of which— 
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1  (1)  $9,300,000,000  shall  be  used by  the  De-

2  partment  of  Homeland Security  to  construct  phys-

3  ical  barriers  pursuant  to  section  102  of  the  Illegal  

4  Immigration  and Immigrant  Responsibility  Act  of  

5  1996,  as  amended by  section  1111  of  this  division;  

6  (2)  $1,000,000,000  shall  be  used by  the  De-

7  partment  to  improve  tactical  infrastructure  pursuant  

8  to  such  section  102,  as  amended by  such  section  

9  1111;  

10  (3)  $5,800,000,000  shall  be  used by  the  De-

11  partment  to  carry  out  section  1112  of  this  division;  

12  (4)  $200,000,000  shall  be  used by  the  Coast  

13  Guard for  deployments  of  personnel  and assets  

14  under  paragraph  (18)  of section  1113(a)  of this  divi-

15  sion;  and  

16  (5)  $8,500,000,000  shall  be  used by  the  De-

17  partment  to  carry  out  section  1131  of  this  division.  

18  TITLE  II—EMERGENCY  PORT  OF  

19  ENTRY  PERSONNEL  AND  IN-

20  FRASTRUCTURE FUNDING  

21  SEC. 2101. PORTS OF  CTUENTRY INFRASTRU  RE.  

22  (a)  ADDITIONAL  PORTS  OF  ENTRY.—  

23  (1)  AUTHORITY.—The  Administrator  of  Gen-

24  eral  Services  may,  subject  to  section  3307  of  title  

25  40,  United States  Cod  new  e,  construct  ports  of entry  
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1  along  the  northern  border  and southern  border  at  lo-

2  cations  determined by  the  Secretary.  

3  (2)  CONSULTATION.—  

4  (A)  REQUIREMENT  TO  CONSULT.—The  

5  Secretary  and the  Administrator  of  General  

6  Services  shall  consult  with  the  Secretary  of  

7  State,  the  Secretary  of  the  Interior,  the  Sec-

8  retary  of  Agriculture,  the  Secretary  of  Trans-

9  portation,  and appropriate  representatives  of  

10  State  and local  governments,  and Indian  tribes,  

11  and property  owners  in  the  United States  prior  

12  to  determining  a  location  for  any  new  port  of  

13  entry  constructed pursuant  to  paragraph  (1).  

14  (B)  CONSIDERATIONS.—The  purpose  of  

15  the  consultations  required by  subparagraph  (A)  

16  shall  be  to  minimize  any  negative  impacts  of  

17  constructing  a  new  port  of entry  on  the  environ-

18  ment,  culture,  commerce,  and quality  of  life  of  

19  the  communities  and residents  located near  

20  such  new  port.  

21  (b)  EXPANSION  AND  MODERNIZATION  OF  HIGH-PRI-

22  ORITY  SOUTHERN  BORDER  PORTS  OF  ENTRY.—Not  later  

23  than  September  30,  2021,  the  Administrator  of  General  

24  Services,  subject  to  section  3307  of title  40,  United States  

25  Cod  in  coord  e,  and  ination  with  the  Secretary,  shall  expand  
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or  mod  on  the  southern  1  ernize  high-priority  ports  of  entry  

2  bord  etermined  er,  as  d  by  the  Secretary,  for  the  purposes  

3  of reducing wait times  and enhancing security.  

4  (c)  PORT  OF  ENTRY  PRIORITIZATION.—Prior  to  con-

5  structing  any  new  ports  of  entry  pursuant  to  subsection  

6  (a),  the  Administrator  of  General  Services  shall  complete  

7  the  expansion  and modernization  of ports  of  entry  pursu-

8  ant to  subsection (b)  to  the  extent practicable.  

9  (d)  NOTIFICATIONS.—  

10  (1)  RELATING  TO  NEW  PORTS  OF  ENTRY.—Not  

later  than  15  d  etermining  the  location  of  11  ays  after  d  

12  any  new  port  of  entry  for  construction  pursuant  to  

13  subsection  (a),  the  Secretary  and the  Administrator  

14  of  General  Services  shall  jointly  notify  the  Members  

15  of Congress  who  represent  the  State  or  congressional  

16  district  in  which  such  new  port  of  entry  will  be  lo-

17  cated,  as  well  as  the  Committee  on  Homeland Secu-

18  rity  and Governmental  Affairs,  the  Committee  on  

19  Finance,  the  Committee  on  Commerce,  Science,  and  

Transportation,  and the  Committee  on  iciary  20  the  Jud  

21  of  the  Senate,  and the  Committee  on  Homeland Se-

22  curity,  the  Committee  on  Ways  and Means,  the  

23  Committee  on  Transportation  and Infrastructure,  

24  and the  Committee  on  the  Judiciary  of the  House  of  

25  Representatives.  Such  notification  shall  include  in-
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1  formation  relating  to  the  location  of  such  new  port  

2  of  entry,  a  description  of  the  need for  such  new  port  

3  of  entry  and associated anticipated benefits,  a  de-

4  scription  of the  consultations  undertaken  by  the  Sec-

5  retary  and the  Administrator  pursuant  to  paragraph  

6  (2)  of such  subsection,  any  actions  that  will  be  taken  

7  to  minimize  negative  impacts  of  such  new  port  of  

8  entry,  and the  anticipated time-line  for  construction  

9  and completion  of such  new  port  of entry.  

10  (2)  RELATING  TO  EXPANSION  AND  MODERNIZA-

11  TION  OF  PORTS  OF  ENTRY.—Not  later  than  180  

12  days  after  enactment  of  this  Act,  the  Secretary  and  

13  the  Administrator  of  General  Services  shall  jointly  

14  notify  the  Committee  on  Homeland Security  and  

15  Governmental  Affairs,  the  Committee  on  Finance,  

16  the  Committee  on  Commerce,  Science,  and Trans-

17  portation,  and the  Committee  on  the  Judiciary  of  

18  the  Senate,  and the  Committee  on  Homeland Secu-

19  rity,  the  Committee  on  Ways  and Means,  the  Com-

20  mittee  on  Transportation  and Infrastructure,  and  

21  the  Committee  on  the  Judiciary  of  the  House  of  

22  Representatives  of  the  ports  of  entry  on  the  south-

23  ern  border  that  are  the  subject  of expansion  or  mod-

24  ernization  pursuant  to  subsection  (b)  and the  Sec-
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retary’s  and Ad  ing  or  1  ministrator’s  plan  for  expand  

2  modernizing  each  such  port  of entry.  

3  (e)  RULE  OF  CONSTRUCTION.—Nothing  in  this  sec-

4  tion  may be  construed as  ing  the  Secretary  au-provid  new  

5  thority  related to  the  construction,  acquisition,  or  renova-

6  tion of real property.  

7  SEC. 2102. SECURE COMMUNICATIONS.  

8  (a)  IN GENERAL.—The  Secretary  shall  ensure  that  

9  each U.S.  Customs  and Bord Protection  and  er  U.S.  Immi-

10  gration  and Customs  Enforcement  officer  or  agent,  if  ap-

11  propriate,  is  equipped with  a  secure  radio  or  other  two-

12  way communication device,  supported by system interoper-

13  ability,  that allows each such officer to  communicate—  

14  (1)  between  ports  of  entry  and inspection  sta-

15  tions;  and  

16  (2)  with  other  Federal,  State,  tribal,  and local  

17  law  enforcement  entities.  

18  (b)  U.S.  BORDER  PATROL  AGENTS.—The  Secretary  

19  shall  ensure  er  Patrol  agent  or  that  each  U.S.  Bord  officer  

20  assigned or  required to  patrol  on  foot,  by  horseback,  or  

21  with  a  canine  unit,  in  remote  mission  critical  locations,  

and at  bord  ual-band  22  er  checkpoints,  has  a  multi- or  d  

23  encrypted portable  radio.  

24  (c)  LTE  CAPABILITY.—In  carrying  out  subsection  

(b),  the  Secretary  shall  acquire  rad  evices  25  ios  or  other  d  
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with the option to be LTE-capable for d  areas1 eployment in 

2 where LTE enhances operations and is cost effective. 

SEC. 2103. RITY DEPLOYMENT PROGRAM.3 BORDER SECU  

4 (a) EXPANSION.—Not later than September 30, 

5 2021, the Secretary shall fully implement the Border Se-

6 curity Deployment Program of the U.S. Customs and Bor-

7 d Protection and  the integrated surveillance ander expand  

8 intrusion detection system at land ports of entry along the 

southern border and  er.9 the northern bord  

10 (b) AUTHORIZATION OF APPROPRIATIONS.—In a di-

11 tion to amounts otherwise authorized to be appropriated  

12 for such purpose, there is authorized to be appropriated  

13 $33,000,000 for fiscal year 2018 to carry out subsection 

14 (a). 

15 SEC. 2104. PILOT AND UPGRADE OF LICENSE PLATE READ-

16 ERS AT PORTS OF ENTRY. 

17 (a) UPGRADE.—Not later than one year after the 

18 date of the enactment of this Act, the Commissioner of 

19 U.S. Customs and Bord Protection shall upgrad all ex-er e 

20 isting license plate readers on the northern and southern 

21 borders on incoming and outgoing vehicle lanes. 

22 (b) PILOT PROGRAM.—Not later than 90 days after 

23 the date of the enactment of this Act, the Commissioner 

of U.S. Customs and Bord  uct a24 er Protection shall cond  

25 one-month pilot program on erthe southern bord using li-
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1 cense plate readers for one to two cargo lanes at the top 

2 three high-volume land ports of entry or checkpoints to 

determine their effectiveness in reducing cross-bord wait3 er 

4 times for commercial traffic and tractor-trailers. 

(c) REPORT.—Not later than 180 d  ate5 ays after the d  

6 of the enactment of this Act, the Secretary shall report 

7 to the Committee on Homeland Security and Govern-

8 mental Affairs, the Committee on the Judiciary, and the 

9 Committee on Finance of the Senate, and the Committee 

on Homeland Security, and  iciary,10 Committee on the Jud  

11 and the Committee on Ways and Means of the House of 

12 Representatives the results of the pilot program under 

13 subsection (b) and make recommendations for imple-

14 menting use of such technology on the southern border. 

15 (d  a d) AUTHORIZATION OF APPROPRIATIONS.—In i-

16 tion to amounts otherwise authorized to be appropriated  

17 for such purpose, there is authorized to be appropriated  

18 $125,000,000 for fiscal year 2018 to carry out subsection 

19 (a). 

20 SEC. 2105. NON-INTRUSIVE INSPECTION OPERATIONAL 

21 DEMONSTRATION. 

22 (a) IN GENERAL.—Not later than six months after 

23 the date of the enactment of this Act, the Commissioner 

24 shall establish a six-month operational demonstration to 

25 deploy a high-throughput non-intrusive passenger vehicle 
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1  inspection  system  at  not  fewer  than  three  land ports  of  

entry  along  the  United States-Mexico  bord with  signifi-2  er  

cant  cross-bord  emonstration  shall  be  lo-3  er  traffic.  Such  d  

4  cated within  the  pre-primary  traffic  flow  and should be  

5  scalable  to  span  up  to  26  contiguous  in-bound traffic  lanes  

6  without re-configuration of existing lanes.  

7  (b)  REPORT.—Not  later  than  90  days  after  the  con-

8  clusion  of the  operational  demonstration  under  subsection  

9  (a),  the  Commissioner  shall  submit  to  the  Committee  on  

10  Homeland Security  and the  Committee  on  Ways  and  

11  Means  of the  House  ofRepresentatives  and the  Committee  

12  on  Homeland Security  and Governmental  Affairs  and the  

13  Committee  on  Finance  of  the  Senate  a  report  that  de-

14  scribes  the  following:  

15  (1)  The  effects  of  such  demonstration  on  legiti-

16  mate  travel  and trade.  

17  (2)  The  effects  of  such  demonstration  on  wait  

times,  includ  estrian  18  ing  processing  times,  for  non-ped  

19  traffic.  

20  (3)  The  effectiveness  of  such  demonstration  in  

21  combating  terrorism  and smuggling.  

22  SEC. 2106. BIOMETRIC EXIT DATA SYSTEM.  

23  (a)  IN GENERAL.—Subtitle  B  of  title  IV  of  the  

24  Homeland Security  Act  of  2002  (6  U.S.C.  211  et  seq.)  
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1  is  amended by  inserting  after  section  415  the  following  

2  new section:  

3  ‘‘SEC. 416. BIOMETRIC ENTRY-EXIT.  

4  ‘‘(a)  ESTABLISHMENT.—The  Secretary shall—  

5  ‘‘(1)  not  later  than  180  days  after  the  date  of  

6  the  enactment  of  this  section,  submit  to  the  Com-

7  mittee  on  Homeland Security  and Governmental  Af-

8  fairs  and the  Committee  on  the  Judiciary  of  the  

9  Senate  and the  Committee  on  Homeland Security  

10  and the  Committee  on  the  Judiciary  of  the  House  of  

11  Representatives  an  implementation  plan  to  establish  

12  a  biometric  exit  data  system  to  complete  the  inte-

13  grated biometric  entry  and exit  data  system  required  

14  under  section  7208  of  the  Intelligence  Reform  and  

15  Terrorism  Prevention  Act  of 2004  (8  U.S.C.  1365b),  

16  including—  

17  ‘‘(A)  an  integrated master  schedule  and  

18  cost  estimate,  including  requirements  and de-

19  sign,  development,  operational,  and mainte-

20  nance  costs  of  such  a  system,  that  takes  into  

21  account  prior  reports  on  such  matters  issued by  

22  the  Government  Accountability  Office  and the  

23  Department;  

24  ‘‘(B)  cost-effective  staffing  and personnel  

25  requirements  of  such  a  system  that  leverages  
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1  existing  resources  of  the  Department  that  takes  

2  into  account  prior  reports  on  such  matters  

3  issued by  the  Government  Accountability  Office  

4  and the  Department;  

5  ‘‘(C)  a  consideration  of  training  programs  

6  necessary  to  establish  such  a  system  that  takes  

7  into  account  prior  reports  on  such  matters  

8  issued by  the  Government  Accountability  Office  

9  and the  Department;  

10  ‘‘(D)  a  consideration  of  how  such  a  system  

11  will  affect  arrival  and departure  wait  times  that  

12  takes  into  account  prior  reports  on  such  matter  

13  issued by  the  Government  Accountability  Office  

14  and the  Department;  

15  ‘‘(E)  information  received after  consulta-

16  tion  with  private  sector  stakeholders,  including  

17  the—  

18  ‘‘(i)  trucking  industry;  

19  ‘‘(ii)  airport  industry;  

20  ‘‘(iii)  airline  industry;  

21  ‘‘(iv)  seaport  industry;  

22  ‘‘(v)  travel  industry;  and  

23  ‘‘(vi)  biometric  technology  industry;  

24  ‘‘(F)  a  consideration  of  how  trusted trav-

25  eler  programs  in  existence  as  of  the  date  of  the  
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1 enactment of this section may be impacted by, 

2 or incorporated into, such a system; 

3 ‘‘(G) defined metrics of success and mile-

4 stones; 

5 ‘‘(H) identified risks and mitigation strate-

6 gies to a dress such risks; 

7 ‘‘(I) a consideration of how other countries 

8 have implemented a biometric exit data system; 

9 and  

10 ‘‘(J) a list of statutory, regulatory, or ad-

11 ministrative authorities, if any, needed to inte-

12 grate such a system into the operations of the 

13 Transportation Security Administration; and  

14 ‘‘(2) not later than two years after the date of 

15 the enactment of this section, establish a biometric 

16 exit data system at the— 

17 ‘‘(A) 15 United States airports that sup-

18 port the highest volume of international air 

19 travel, as determined by available Federal flight 

20 data; 

21 ‘‘(B) 10 United States seaports that sup-

22 port the highest volume of international sea 

23 travel, as determined by available Federal travel 

24 data; and  

g:\VHLC\01 1 01 8\01 1 01 8.212.xml (682854|20) 

January 1 0, 201 8 (5:29 p.m.) 

Document ID: 0.7.22708.14512-000001 



2844 Prod 1 1011




       
 

        

      
 

    
 

 
 

       

     

        
 

         

     
 

        
 

         

       
 

        

         
 

         
 

         
 

       
 

       
 

   
 

     
 

        
 

    
 

     
 

  
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

360  

1  ‘‘(C)  15  United States  land ports  of  entry  

2  that  support  the  highest  volume  of  vehicle,  pe-

3  destrian,  and cargo  crossings,  as  determined by  

4  available  Federal  border  crossing  data.  

5  ‘‘(b)  IMPLEMENTATION.—  

6  ‘‘(1)  PILOT  PROGRAM  AT  LAND  PORTS  OF  

7 ENTRY  FOR  NON-PEDESTRIAN  OUTBOUND  TRAF-

8 FIC.—Not  later  than  six  months  after  the  date  of  

9  the  enactment  of  this  section,  the  Secretary,  in  col-

10  laboration  with  industry  stakeholders,  shall  establish  

11  a  six-month  pilot  program  to  test  the  biometric  exit  

12  data  system  referred to  in  subsection  (a)(2)  on  non-

13  pedestrian  outbound traffic  at  not  fewer  than  three  

14  land ports  of entry  with  significant  cross-border  traf-

15  fic,  including  at  not  fewer  than  two  land ports  of  

16  entry  on  the  southern  land border  and at  least  one  

17  land port  of entry  on  the  northern  land border.  Such  

18  pilot  program  may  include  a  consideration  of  more  

19  than  one  biometric  mode,  and shall  be  implemented  

20  to  determine  the  following:  

21  ‘‘(A)  How  a  nationwide  implementation  of  

22  such  biometric  exit  data  system  at  land ports  of  

23  entry  shall  be  carried out.  

24  ‘‘(B)  The  infrastructure  required to  carry  

25  out  subparagraph  (A).  
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1  ‘‘(C)  The  effects  of  such  pilot  program  on  

2  legitimate  travel  and trade.  

3  ‘‘(D)  The  effects  of  such  pilot  program  on  

4  wait  times,  including  processing  times,  for  such  

5  non-pedestrian  traffic.  

6  ‘‘(E)  The  effects  of  such  pilot  program  on  

7  combating  terrorism.  

8  ‘‘(F)  The  effects  of  such  pilot  program  on  

9  identifying  visa  holders  who  violate  the  terms  of  

10  their  visas.  

11  ‘‘(2)  AT  LAND  PORTS  OF  ENTRY  FOR  NON-PE-

12  DESTRIAN  OUTBOUND  TRAFFIC.—  

13  ‘‘(A)  IN  GENERAL.—Not  later  than  five  

14  years  after  the  date  of  the  enactment  of  this  

15  section,  the  Secretary  shall  expand the  biomet-

16  ric  exit  data  system  referred to  in  subsection  

17  (a)(2)  to  all  land ports  of  entry,  and such  sys-

18  tem  shall  apply  only  in  the  case  of  non-pedes-

19  trian  outbound traffic.  

20  ‘‘(B)  EXTENSION.—The  Secretary  may  ex-

21  tend for  a  single  two-year  period the  date  speci-

22  fied in  subparagraph  (A)  if  the  Secretary  cer-

23  tifies  to  the  Committee  on  Homeland Security  

24  and Governmental  Affairs  and the  Committee  

25  on  the  Judiciary  of  the  Senate  and the  Com-
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1  mittee  on  Homeland Security  and the  Com-

2  mittee  on  the  Judiciary  of  the  House  of  Rep-

3  resentatives  that  the  15  land ports  of entry  that  

4  support  the  highest  volume  of  passenger  vehi-

cles,  as  determined by  available  Fed  ata,  5  eral  d  

6  do  not  have  the  physical  infrastructure  or  char-

7  acteristics  to  install  the  systems  necessary  to  

implement  a  ata  system.  8  biometric  exit  d  

9  ‘‘(3)  AT  AIR  AND  SEA  PORTS  OF  ENTRY.—Not  

10  later  than  five  years  after  the  date  of  the  enactment  

11  of  this  section,  the  Secretary  shall  expand the  bio-

12  metric  exit  data  system  referred to  in  subsection  

13  (a)(2)  to  all  air  and sea  ports  of entry.  

14  ‘‘(4)  AT  LAND  PORTS  OF  ENTRY  FOR  PEDES-

15  TRIANS.—Not  later  than  five  years  after  the  date  of  

16  the  enactment  of this  section,  the  Secretary  shall  ex-

pand the  biometric  exit  d  to  in  17  ata  system  referred  

18  subsection  (a)(2)  to  all  land ports  of entry,  and such  

system  shall  apply  only in  the  case  estrians.  19  of ped  

20  ‘‘(c)  EFFECTS  ON  AIR, SEA, AND  LAND  TRANSPOR-

21  TATION.—The  Secretary,  in  consultation  with  appropriate  

22  private  sector stakehold  ensure  ers,  shall  that  the  collection  

23  of biometric  d  er  ata  und this  section  causes  the  least  pos-

24  sible  disruption  to  the  movement  of people  or  cargo  in  air,  

25  sea,  or  land transportation,  while  fulfilling the  goals  of im-
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proving  counterterrorism  efforts  and id  -1  entifying  visa  hold  

2  ers  who  violate  the  terms  of their visas.  

3  ‘‘(d)  TERMINATION  OF  PROCEEDING.—Notwith-

4  standing  any  other  provision  of  law,  the  Secretary  shall,  

5  on  the  date  of  the  enactment  of  this  section,  terminate  

6  the  proceeding entitled ‘Collection  of Alien  Biometric  Data  

7  Upon  Exit  From  the  United States  at  Air  and Sea  Ports  

8  of Departure;  United States  Visitor and Immigrant  Status  

9  Indicator  Technology Program  (‘‘US–VISIT’’)’,  issued on  

10  April 24,  2008  (73  Fed.  Reg.  22065).  

11  ‘‘(e)  DATA-MATCHING.—The  biometric  exit  data  sys-

tem established und this  section shall—  12  er  

13  ‘‘(1)  match  biometric  information  for  an  indi-

14  vidual,  regardless  of  nationality,  citizenship,  or  im-

15  migration  status,  who  is  departing  the  United States  

16  against  biometric  data  previously  provided to  the  

17  United States  Government  by  such  individual  for  the  

18  purposes  of international  travel;  

19  ‘‘(2)  leverage  the  infrastructure  and databases  

20  of the  current  biometric  entry  and exit  system  estab-

21  lished pursuant  to  section  7208  of  the  Intelligence  

22  Reform  and Terrorism  Prevention  Act  of  2004  (8  

23  U.S.C.  1365b)  for  the  purpose  described in  para-

24  graph  (1);  and  
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1  ‘‘(3)  be  interoperable  with,  and allow  matching  

2  against,  other  Federal  databases  that—  

3  ‘‘(A)  store  biometrics  of  known  or  sus-

4  pected terrorists;  and  

5  ‘‘(B)  identify  visa  holders  who  violate  the  

6  terms  of their  visas.  

7  ‘‘(f)  SCOPE.—  

8  ‘‘(1)  IN  GENERAL.—The  biometric  exit  data  

9  system  established under  this  section  shall  include  a  

10  requirement  for  the  collection  of  biometric  exit  data  

11  at  the  time  of  departure  for  all  categories  of  individ-

12  uals  who  are  required by  the  Secretary  to  provide  bi-

13  ometric  entry  data.  

14  ‘‘(2)  EXCEPTION  FOR  CERTAIN  OTHER  INDIVID-

15  UALS.—This  section  shall  not  apply  in  the  case  of an  

16  individual  who  exits  and then  enters  the  United  

17  States  on  a  passenger  vessel  (as  such  term  is  defined  

18  in  section  2101  of  title  46,  United States  Code)  the  

19  itinerary  of  which  originates  and terminates  in  the  

20  United States.  

21  ‘‘(3)  EXCEPTION  FOR  LAND  PORTS  OF  

22  ENTRY.—This  section  shall  not  apply  in  the  case  of  

23  a  United States  or  Canadian  citizen  who  exits  the  

24  United States  through  a  land port  of entry.  
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1  ‘‘(g)  COLLECTION  OF  DATA.—The  Secretary may not  

require  any  non-Fed  ata,  2  eral  person  to  collect  biometric  d  

3  or  contribute  to  the  costs  of  collecting  or  administering  

the  biometric  exit  data  system  established und this  sec-4  er  

5  tion,  except through a mutual agreement.  

6  ‘‘(h)  MULTI-MODAL  COLLECTION.—In  carrying  out  

7  subsections  (a)(1)  and (b),  the  Secretary shall  make  every  

effort  to  collect  biometric  d  es  of  8  ata  using  multiple  mod  

9  biometrics.  

10  ‘‘(i)  FACILITIES.—All facilities  at which the  biometric  

11  exit  d  und  ata  system  established  er  this  section  is  imple-

12  mented shall  provid  maintain  space  for  Fed  e  and  eral  use  

that  is  ad  ata  collection  and  13  equate  to  support  biometric  d  

14  other  inspection-related activity.  For  non-federally  owned  

15  facilities,  such  space  shall  be  provided and maintained at  

16  no  cost  to  the  Government.  For  all  facilities  at  land ports  

17  of  entry,  such  space  requirements  shall  be  coordinated  

18  with the Administrator ofGeneral Services.  

19  ‘‘(j)  NORTHERN  LAND  BORDER.—In  the  case  of  the  

20  northern  land bord  er  er,  the  requirements  und subsections  

21  (a)(2)(C),  (b)(2)(A),  and (b)(4)  may  be  achieved through  

22  the  sharing  of  biometric  d  ed  ata  provid  to  U.S.  Customs  

23  and Bord  ian  Bord  er  Protection  by  the  Canad  er  Services  

24  Agency  pursuant  to  the  2011  Beyond the  Border  agree-

25  ment.  
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1  ‘‘(k)  FAIR  AND  OPEN  COMPETITION.—The  Secretary  

2  shall  procure  good and  s  services  to  implement  this  section  

3  via  fair  and open  competition  in  accord  with  the  Fed  ance  -

4  eral Acquisition Regulations.  

5  ‘‘(l)  OTHER  BIOMETRIC  INITIATIVES.—Nothing  in  

6  this  section  may be  construed as  limiting  the  authority  of  

7  the  Secretary  to  collect  biometric  information  in  cir-

8  cumstances  other than as  specified in this  section.  

9  ‘‘(m)  CONGRESSIONAL  REVIEW.—Not  later  than  90  

d  ate  of  the  enactment  of  this  section,  the  10  ays  after  the  d  

11  Secretary shall  submit  to  the  Committee  on  Homeland Se-

12  curity  and Governmental  Affairs  of  the  Senate,  the  Com-

13  mittee  on  the  Judiciary  of  the  Senate,  the  Committee  on  

14  Homeland Security  of  the  House  of  Representatives,  and  

15  Committee  on  the  Judiciary  of  the  House  of  Representa-

tives  reports  and recommend  ing  the  Science  16  ations  regard  

17  and Technology  Directorate’s  Air  Entry  and Exit  Re-En-

18  gineering  Program  of  the  Department  and the  U.S.  Cus-

toms  and Bord  exit  mobility  pro-19  er  Protection  entry  and  

20  gram demonstrations.  

21  ‘‘(n)  SAVINGS  CLAUSE.—Nothing in  this  section  shall  

22  prohibit  the  collection  of  user  fees  permitted by  section  

23  13031  of the  Consolid  Omnibus  Bud  ated  get Reconciliation  

24  Act of 1985  (19  U.S.C.  58c).’’.  
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1 (b) CLERICAL AMENDMENT.—The table of contents 

2 in section 1(b) of the Homeland Security Act of 2002 is 

3 amended by inserting after the item relating to section 

4 415 the following new item: 

‘‘Sec. 416. Biometric entry-exit.’’. 

5 SEC. 2107. SENSE OF CONGRESS ON COOPERATION BE-

6 TWEEN AGENCIES. 

7 (a) FINDING.—Congress finds that personnel con-

8 straints exist at land ports of entry with regard to sanitary 

9 and phytosanitary inspections for exported goods. 

10 (b) SENSE OF CONGRESS.—It is the sense of Con-

11 gress that, in the best interest of cross-border trade and  

12 the agricultural community— 

13 (1) any lack of certified personnel for inspection 

14 purposes at ports of entry should be a dressed by 

15 seeking cooperation between agencies and depart-

16 ments of the United States, whether in the form of 

17 a memorandum of understanding or through a cer-

18 tification process, whereby a ditional existing agents 

19 are authorized for a ditional hours to facilitate and  

20 exped  e andite the flow of legitimate trad  commerce 

21 of perishable goods in a manner consistent with 

22 rules of the Department of Agriculture; and  

23 (2) cross designation should be available for 

24 personnel who will assist more than one agency or 

25 d  States at landepartment of the United  ports of 
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1 entry to facilitate and expedite the flow of increased  

2 legitimate trad ande commerce. 

3 SEC. 2108. THORIZATION OFAU  APPROPRIATIONS. 

4 In a dition to any amounts otherwise authorized to 

5 be appropriated for such purpose, there is authorized to 

6 be appropriated $1,250,000,000 for each of fiscal years 

7 2018 through 2022 to carry out this title, of which— 

8 (1) $2,000,000 shall be used by the Secretary 

9 for hiring a ditional Uniform Management Center 

10 support personnel, purchasing uniforms for CBP of-

11 ficers and agents, acquiring a ditional motor vehi-

12 cles to support vehicle mounted surveillance systems, 

13 hiring a ditional motor vehicle program support per-

14 sonnel, and for contract support for customer serv-

15 ice, vendor management, and operations manage-

16 ment; and  

17 (2) $250,000,000 per year shall be used to im-

18 plement the biometric exit data system described in 

19 section 416 of the Homeland Security Act of 2002, 

20 as a ded by section 2106 of this division. 

21 SEC. 2109. DEFINITION. 

22 In this title, the term ‘‘Secretary’’ means the Sec-

23 retary ofHomeland Security. 
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1 TITLE III—VISA SECURITY AND 

2 INTEGRITY 

SEC. 3101. RITY.3 VISA SECU  

4 (a) VISA SECURITY UNITS AT HIGH RISK POSTS.— 

5 Paragraph (1) of section 428(e) of the Homeland Security 

6 Act of 2002 (6 U.S.C. 236(e)) is amended— 

7 (1) by striking ‘‘The Secretary’’ and inserting 

8 the following: 

9 ‘‘(A) AUTHORIZATION.—Subject to the 

10 minimum number specified in subparagraph 

11 (B), the Secretary’’; and  

12 (2) by a ding at the end the following new sub-

13 paragraph: 

14 ‘‘(B) RISK-BASED ASSIGNMENTS.— 

15 ‘‘(i) IN GENERAL.—In carrying out 

16 subparagraph (A), the Secretary shall as-

17 sign, in a risk-based manner, and consid-

18 ering the criteria described in clause (ii), 

19 employees of the Department to not fewer 

20 than 75 diplomatic and consular posts at 

21 which visas are issued. 

22 ‘‘(ii) CRITERIA DESCRIBED.—The cri-

23 teria referred to in clause (i) are the fol-

24 lowing: 

g:\VHLC\01 1 01 8\01 1 01 8.212.xml (682854|20) 

January 1 0, 201 8 (5:29 p.m.) 

Document ID: 0.7.22708.14512-000001 



2844 Prod 1 1021




     
 

        

     
 

      
 

     

      

     
 

   
 

     

     
 

    
 


 

   
 

      

     
 

    
 

    
 

   
 

   
 

      

     

       

      

     
 

      
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

370  

1  ‘‘(I)  The  number  of  nationals  of  

2  a  country  in  which  any  of  the  diplo-

3  matic  and consular  posts  referred to  

4  in  clause  (i)  are  located who  were  

5  identified in  United States  Govern-

6  ment  databases  related to  the  identi-

7  ties  of  known  or  suspected terrorists  

8  during  the  previous  year.  

9  ‘‘(II)  Information  on  the  coopera-

10  tion  of  such  country  with  the  

11  counterterrorism  efforts  of  the  United  

12  States.  

13  ‘‘(III)  Information  analyzing  the  

14  presence,  activity,  or  movement  of  ter-

15  rorist  organizations  (as  such  term  is  

16  defined in  section  212(a)(3)(B)(vi)  of  

17  the  Immigration  and Nationality  Act  

18  (8  U.S.C.  1182(a)(3)(B)(vi)))  within  

19  or  through  such  country.  

20  ‘‘(IV)  The  number  of  formal  ob-

21  jections  based on  derogatory  informa-

22  tion  issued by  the  Visa  Security  Advi-

23  sory  Opinion  Unit  pursuant  to  para-

24  graph  (10)  regarding  nationals  of  a  

25  country in  which  any  of the  diplomatic  
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1  and consular  posts  referred to  in  

2  clause  (i)  are  located.  

3  ‘‘(V)  The  adequacy  of  the  border  

4  and immigration  control  of such  coun-

5  try.  

6  ‘‘(VI)  Any  other  criteria  the  Sec-

7  retary  determines  appropriate.  

8  ‘‘(iii)  RULE  OF  CONSTRUCTION.—The  

9  assignment  of  employees  of  the  Depart-

10  ment  pursuant  to  this  subparagraph  is  

11  solely  the  authority  of  the  Secretary  and  

12  may  not  be  altered or  rejected by  the  Sec-

13  retary of State.’’.  

14  (b)  COUNTERTERROR  VETTING  AND  SCREENING.—  

15  Paragraph  (2)  of section  428(e)  of the  Homeland Security  

16  Act of 2002  is  amended—  

17  (1)  by  redesignating  subparagraph  (C)  as  sub-

18  paragraph  (D);  and  

19  (2)  by  inserting  after  subparagraph  (B)  the  fol-

20  lowing  new  subparagraph:  

21  ‘‘(C)  Screen  any  such  applications  against  

22  the  appropriate  criminal,  national  security,  and  

23  terrorism  d  by  the  Fed  atabases  maintained  eral  

24  Government.’’.  
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1 (c) TRAINING AND HIRING.—Subparagraph (A) of 

2 section 428(e)(6) of the Homeland Security Act of 2002 

3 is amended by— 

4 (1) striking ‘‘The Secretary shall ensure, to the 

5 extent possible, that any employees’’ and inserting 

6 ‘‘The Secretary, acting through the Commissioner of 

7 U.S. Customs and Border Protection and the Direc-

8 tor of U.S. Immigration and Customs Enforcement, 

9 shall provid traininge to any employees’’; and  

10 (2) striking ‘‘shall be provided the necessary 

11 training’’. 

12 (d) PRE-ADJUDICATED VISA SECURITY ASSISTANCE 

13 AND VISA SECURITY ADVISORY OPINION UNIT.—Sub-

14 section (e) of section 428 of the Homeland Security Act 

of 2002 is amended by a d  the following15 ing at the end  

16 new paragraphs: 

17 ‘‘(9) REMOTE PRE-ADJUDICATED VISA SECU-

18 RITY ASSISTANCE.—At the visa-issuing posts at 

19 which employees of the Department are not assigned  

20 pursuant to paragraph (1), the Secretary shall, in a 

21 risk-based manner, assign employees of the Depart-

22 ment to remotely perform the functions required  

23 under paragraph (2) at not fewer than 50 of such 

24 posts. 
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1 ‘‘(10) VISA SECURITY ADVISORY OPINION 

2 UNIT.—The Secretary shall establish within U.S. 

3 Immigration and Customs Enforcement a Visa Secu-

4 rity Advisory Opinion Unit to respond to requests 

5 from the Secretary of State to conduct a visa secu-

6 rity review using information maintained by the De-

7 partment on visa applicants, including terrorism as-

8 sociation, criminal history, counter-proliferation, and  

9 other relevant factors, as determined by the Sec-

10 retary.’’. 

11 (e) DEADLINES.—The requirements established  

12 under paragraphs (1) and (9) of section 428(e) of the 

13 Homeland Security Act of 2002 (6 U.S.C. 236(e)), as 

14 amended and a ded by this section, shall be implemented  

15 not later than three years after the date of the enactment 

16 of this Act. 

17 SEC. 3102. ELECTRONIC PASSPORT SCREENING AND BIO-

18 METRIC MATCHING. 

19 (a) IN GENERAL.—Subtitle B of title IV of the 

20 Homeland Security Act of 2002 (6 U.S.C. 231 et seq.), 

21 as amend  by section 2106 of this ded  ivision, is further 

amended by ing the following new sections:22 a d  at the end  
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1 ‘‘SEC. 420. ELECTRONIC PASSPORT SCREENING AND BIO-

2 METRIC MATCHING. 

3 ‘‘(a) IN GENERAL.—Not later than one year after the 

4 date of the enactment of this section, the Commissioner 

ofU.S. Customs and Bord Protection shall—5 er 

6 ‘‘(1) screen electronic passports at airports of 

7 entry by reading each such passport’s embe ded  

8 chip; and  

9 ‘‘(2) to the greatest extent practicable, utilize 

10 facial recognition technology or other biometric tech-

11 nology, as determined by the Commissioner, to in-

12 spect travelers at United States airports of entry. 

13 ‘‘(b) APPLICABILITY.— 

14 ‘‘(1) ELECTRONIC PASSPORT SCREENING.— 

15 Paragraph (1) of subsection (a) shall apply to pass-

16 ports belonging to individuals who are United States 

17 citizens, individuals who are nationals of a program 

18 country pursuant to section 217 of the Immigration 

19 and Nationality Act (8 U.S.C. 1187), and individ-

20 uals who are nationals of any other foreign country 

21 that issues electronic passports. 

22 ‘‘(2) FACIAL RECOGNITION MATCHING.—Para-

23 graph (2) of subsection (a) shall apply, at a min-

24 imum, to individuals who are nationals of a program 

25 country pursuant to section 217 of the Immigration 

26 and Nationality Act. 
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1  ‘‘(c)  ANNUAL  REPORT.—The  Commissioner  of  U.S.  

Customs  and Bord Protection,  in  collaboration  with  the  2  er  

3  Chief Privacy Officer  of the  Department,  shall issue  to  the  

4  Committee  on  Homeland Security  of  the  House  of  Rep-

5  resentatives  and the  Committee  on  Homeland Security  

6  and Governmental  Affairs  of the  Senate  an  annual  report  

7  through  fiscal  year  2021  on  the  utilization  of  facial  rec-

8  ognition  technology and other  biometric  technology pursu-

9  ant  to  subsection  (a)(2).  Each  such  report  shall  include  

10  information  on  the  type  of technology used at  each  airport  

of  entry,  the  number  of  ind  uals  who  were  subject  to  11  ivid  

12  inspection  using either of such technologies  at  each  airport  

of  entry,  and within  the  group  of  ind  uals  subject  to  13  ivid  

14  such  inspection  at  each  airport,  the  number  of those  indi-

15  vid  States  citizens  and  uals  who  were  United  legal  perma-

16  nent  resid  eents.  Each  such  report  shall provid information  

17  on the  d  ata collected uring the  year covered  isposition  of d  d  

18  by  such  report,  together  with  information  on  protocols  for  

the  management  of  collected biometric  d  ing  19  ata,  includ  

20  timeframes  and criteria  for  storing,  erasing,  destroying,  

or  otherwise  removing  such  d  atabases  utilized  21  ata  from  d  

22  by the  Department.  
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‘‘SEC. 420A. CONTINUOUS SCREENING BY U  STOMS1 .S. CU  

2 AND BORDER PROTECTION. 

3 ‘‘The Commissioner of U.S. Customs and Border 

4 Protection shall, in a risk based manner, continuously 

5 screen ind  uals issued  ind  uals whoivid  any visa, and  ivid  are 

6 nationals of a program country pursuant to section 217 

7 of the Immigration and Nationality Act (8 U.S.C. 1187), 

8 who are present, or are to arrive within 30 dexpected  ays, 

9 in the United States, against the appropriate criminal, na-

tional security, and terrorism d  by the10 atabases maintained  

11 Federal Government.’’. 

12 (b) CLERICAL AMENDMENT.—The table of contents 

13 in section 1(b) of the Homeland Security Act of 2002 is 

14 amended by inserting after the item relating to section 

15 419 the following new items: 

‘‘Sec. 420. Electronic passport screening and biometric matching. 
‘‘Sec. 420A. Continuous screening by U.S. Customs and Border Protection.’’. 

16 SEC. 3103. REPORTING OF VISA OVERSTAYS. 

17 Section 2 of Public Law 105–173 (8 U.S.C. 1376) 

is amend —18 ed  

19 (1) in subsection (a)— 

20 (A) by striking ‘‘Attorney General’’ and in-

21 serting ‘‘Secretary of Homeland Security’’; and  

22 (B) by inserting before the period at the 

23 end the following: ‘‘, and any a ditional infor-

24 mation that the Secretary determines necessary 
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1  for  purposes  of  the  report  under  subsection  

2  (b)’’;  and  

3  (2)  by  amending  subsection  (b)  to  read as  fol-

4  lows:  

5  ‘‘(b)  ANNUAL  REPORT.—Not  later  than  June  30,  

6  2018,  and not  later  than  June  30  of each  year  thereafter,  

7  the  Secretary  of  Homeland Security  shall  submit  to  the  

8  Committee  on  Homeland Security  and the  Committee  on  

9  the  Judiciary  of  the  House  of Representatives  and to  the  

10  Committee  on  Homeland Security  and Governmental  Af-

11  fairs  and the  Committee  on  the  Judiciary  of  the  Senate  

a report  provid  ing fiscal year,  numerical  12  ing,  for  the  preced  

estimates  (includ  ology  uti-13  ing  information  on  the  method  

lized to  d  —14  evelop  such numerical estimates)  of  

15  ‘‘(1)  for  each  country,  the  number  of  aliens  

16  from  the  country  who  are  described in  subsection  

17  (a),  including—  

18  ‘‘(A)  the  total  number  of such  aliens  within  

19  all  classes  of  nonimmigrant  aliens  described in  

20  section  101(a)(15)  of  the  Immigration  and Na-

21  tionality Act  (8  U.S.C.  1101(a)(15));  and  

22  ‘‘(B)  the  number  of such  aliens  within  each  

23  of the  classes  of nonimmigrant  aliens,  as  well  as  

24  the  number  of  such  aliens  within  each  of  the  
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1  subclasses  of  such  classes  of  nonimmigrant  

2  aliens,  as  applicable;  

3  ‘‘(2)  for  each  country,  the  percentage  of  the  

4  total  number  of  aliens  from  the  country  who  were  

5  present  in  the  United States  and were  admitted to  

6  the  United States  as  nonimmigrants  who  are  de-

7  scribed in  subsection  (a);  

8  ‘‘(3)  the  number  of  aliens  described in  sub-

9  section  (a)  who  arrived by  land at  a  port  of  entry  

10  into  the  United States;  

11  ‘‘(4)  the  number  of  aliens  described in  sub-

12  section  (a)  who  entered the  United States  using  a  

13  border  crossing  identification  card (as  such  term  is  

14  defined in  section  101(a)(6)  of  the  Immigration  and  

15  Nationality  Act  (8  U.S.C.  1101(a)(6)));  and  

16  ‘‘(5)  the  number  of  Canadian  nationals  who  en-

17  tered the  United States  without  a  visa  whose  author-

18  ized period of  stay  in  the  United States  terminated  

19  during  the  previous  fiscal  year,  but  who  remained in  

20  the  United States.’’.  

21  SEC.  3104.  STUDENT  AND  EXCHANGE  VISITOR  INFORMA-

22  TION SYSTEM VERIFICATION.  

Not  later  than  90  d  ate  of  the  enact-23  ays  after  the  d  

24  ment  of this  Act,  the  Secretary ofHomeland Security shall  

25  ensure  that  the  information  collected under  the  program  
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1 established under section 641 of the Illegal Immigration 

2 Reform and Immigrant Responsibility Act of 1996 (8 

3 U.S.C. 1372) is available to officers of U.S. Customs and  

Bord  ucting primary4 er Protection for the purpose of cond  

5 inspections of aliens seeking admission to the United  

6 States at each port of entry of the United States. 

7 SEC. 3105. SOCIAL MEDIA REVIEW OF VISA APPLICANTS. 

8 (a) IN GENERAL.—Subtitle C of title IV of the 

9 Homeland Security Act of 2002 (6 U.S.C. 231 et seq.), 

10 as amend by sections 1115, 1124, and  ivi-ed  1127 of this d  

sion, is further amended by a d  the fol-11 ing at the end  

12 lowing new sections: 

13 ‘‘SEC. 438. SOCIAL MEDIA SCREENING. 

14 ‘‘(a) IN GENERAL.—Not later than 180 days after 

15 the date of the enactment of this section, the Secretary 

16 shall, to the greatest extent practicable, and in a risk 

17 based manner and  ivid  basis, review theon an ind  ualized  

18 social media accounts of certain visa applicants who are 

19 citizens of, or who resid in, high-risk countries, as eter-e d  

20 mined by the Secretary based  the criteria d  inon escribed  

21 subsection (b). 

22 ‘‘(b) HIGH-RISK CRITERIA DESCRIBED.—In deter-

23 mining whether a country is high-risk pursuant to sub-

24 section (a), the Secretary shall consider the following cri-

25 teria: 

g:\VHLC\01 1 01 8\01 1 01 8.212.xml (682854|20) 

January 1 0, 201 8 (5:29 p.m.) 

Document ID: 0.7.22708.14512-000001 



2844 Prod 1 1031




       
 

      
 

         

     
 

       
 

      
 


 

       

 
 

      

       
 


 

       
 

     
 


 

      
 

      
 

 
 

      
 


 

    
 

        

         
 

   
 

                  
    





           


  

G:\CMTE\JD\15\IMM\GOODLATTE_IMM.XML  

380  

1  ‘‘(1)  The  number  of  nationals  of  the  country  

2  who  were  id  in  United  entified  States  Government  

3  d  to  the  id  atabases  related  entities  of  known  or  sus-

4  pected terrorists  during  the  previous  year.  

5  ‘‘(2)  The  level  of  cooperation  of  the  country  

6  with  the  counter-terrorism  efforts  of  the  United  

7  States.  

8  ‘‘(3)  Any  other  criteria  the  Secretary  deter-

9  mines  appropriate.  

10  ‘‘(c)  COLLABORATION.—To  carry  out  the  require-

11  ments  of  subsection  (a),  the  Secretary  may  collaborate  

12  with—  

13  ‘‘(1)  the  head of  a  national  laboratory  within  

14  the  Department’s  laboratory  network  with  relevant  

15  expertise;  

16  ‘‘(2)  the  head of  a  relevant  university-based  

17  center  within  the  Department’s  centers  of  excellence  

18  network;  and  

‘‘(3)  the  head  eral  19  s  of  other  appropriate  Fed  

20  agencies.  

21  ‘‘SEC. 439.  RCEOPEN SOU  SCREENING.  

22  ‘‘The  Secretary  shall,  to  the  greatest  extent  prac-

23  ticable,  and in  a  risk  based manner,  review  open  source  

24  information of visa applicants.’’  
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1 (b) CLERICAL AMENDMENT.—The table of contents 

2 in section 1(b) of the Homeland Security Act of 2002, as 

3 amended by this division is further amended by inserting 

4 after the item relating to section 437 the following new 

5 items: 

‘‘Sec. 438. Social media screening. 
‘‘Sec. 439. Open source screening.’’. 

6 TITLE IV—TRANSNATIONAL 

7 CRIMINAL ORGANIZATION IL-

8 LICIT SPOTTER PREVENTION 

9 AND ELIMINATION 

10 SEC. 4101. SHORT TITLE. 

11 This title may be cited as the ‘‘Transnational Crimi-

12 nal Organization Illicit Spotter Prevention and Elimi-

13 nation Act’’. 

14 SEC. 4102. UNLAWFULLY HINDERING IMMIGRATION, BOR-

15 DER, AND CUSTOMS CONTROLS. 

16 (a) BRINGING IN AND HARBORING OF CERTAIN 

17 ALIENS.—Section 274(a) of the Immigration and Nation-

18 ality Act (8 U.S.C. 1324(a)) is amended— 

19 (1) in subsection (a)(2), by striking ‘‘brings to 

20 or attempts to’’ and inserting the following: ‘‘brings 

21 to or attempts or conspires to’’; and  

22 (2) by a ding at the end the following: 

23 ‘‘(5) In the case of a person who has brought 

24 aliens into the United States in violation of this sub-
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1 section, the sentence otherwise provided for may be 

2 increased by up to 10 years if that person, at the 

3 time of the offense, used or carried a firearm or 

4 who, in furtherance of any such crime, possessed a 

5 firearm.’’. 

6 (b) AIDING OR ASSISTING CERTAIN ALIENS TO 

7 ENTER THE UNITED STATES.—Section 277 of the Immi-

8 gration and Nationality Act (8 U.S.C. 1327) is amend-

9 ed— 

10 (1) by inserting after ‘‘knowingly aids or as-

11 sists’’ the following: ‘‘or attempts to aid or assist’’; 

12 and  

(2) by a d  the following: ‘‘In the13 ing at the end  

14 case of a person convicted of an offense under this 

15 section, the sentence otherwise provided for may be 

16 increased by up to 10 years if that person, at the 

17 time of the offense, used or carried a firearm or 

18 who, in furtherance of any such crime, possessed a 

19 firearm.’’. 

20 (c) DESTRUCTION OF UNITED STATES BORDER CON-

21 TROLS.—Section 1361 of title 18, United States Code, is 

amend —22 ed  

23 (1) by striking ‘‘If the damage’’ and inserting 

24 the following: 
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1 ‘‘(1) Except as otherwise provided in this sec-

2 tion, if the damage’’; and  

3 (2) by a ding at the end the following: 

4 ‘‘(2) If the injury or depredation was made or 

5 attempted against any fence, barrier, sensor, cam-

6 era, or other physical or electronic device deployed  

7 by the Federal Government to control the border or 

8 a port of entry or otherwise was intended to con-

9 struct, excavate, or make any structure intended to 

10 defeat, circumvent, or evade any such fence, barrier, 

11 sensor camera, or other physical or electronic device 

12 deployed by the Federal Government to control the 

13 border or a port of entry, by a fine under this title 

14 or imprisonment for not more than 15 years, or 

15 both. 

16 ‘‘(3) If the injury or depredation was described  

17 under paragraph (2) and, in the commission of the 

18 offense, the offender used or carried a firearm or, in 

19 furtherance of any such offense, possessed a firearm, 

20 by a fine under this title or imprisonment for not 

21 more than 20 years, or both.’’. 
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1  DIVISION  D—LAWFU  STATU  L S  

2 FOR  CERTAIN  CHILDHOOD  

3 ARRIVALS  

4 SEC. 1101. DEFINITIONS.  

5  In this  division:  

6  (1)  IN  GENERAL.—Except  as  otherwise  specifi-

cally  provided,  the  terms  used  ivision  have  7  in  this  d  

8  the  meanings  given  such  terms  in  subsections  (a)  

9  and (b)  of  section  101  of  the  Immigration  and Na-

10  tionality Act  (8  U.S.C.  1101).  

11  (2)  CONTINGENT  NONIMMIGRANT.—The  term  

12  ‘‘contingent  nonimmigrant’’  means  an  alien  who  is  

13  granted contingent  nonimmigrant  status  under  this  

14  division.  

15  (3)  EDUCATIONAL  INSTITUTION.—The  term  

16  ‘‘educational  institution’’  means—  

17  (A)  an  institution  that  is  described in  sec-

18  tion  101(a)  of  the  Higher  Education  Act  of  

19  1965  (20  U.S.C.  1001(a))  or  is  a  proprietary  

20  institution  of  higher  education  (as  defined in  

21  section  102(b)  of  such  Act  (20  U.S.C.  

22  1002(b)));  

23  (B)  an  elementary,  primary,  or  secondary  

24  school  within  the  United States;  or  
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1  (C)  an  educational  program  assisting  stu-

2  dents  either  in  obtaining  a  high  school  equiva-

3  lency  diploma,  certificate,  or  its  recognized  

4  equivalent  under  State  law,  or  in  passing  a  

5  General  Educational  Development  exam  or  

6  other  equivalent  State-authorized exam  or  other  

7  applicable  State  requirements  for  high  school  

8  equivalency.  

9  (4)  SECRETARY.—Except  as  otherwise  specifi-

10  cally  provided,  the  term  ‘‘Secretary’’  means  the  Sec-

11  retary  of Homeland Security.  

12  (5)  SEXUAL  ASSAULT  OR  HARASSMENT.—The  

13  term  ‘‘sexual  assault  or  harassment’’  means—  

14  (A)  conduct  engaged in  by  an  alien  18  

15  years  of  age  or  older,  which  consists  of  unwel-

16  come  sexual  advances,  requests  for  sexual  fa-

17  vors,  or  other  verbal  or  physical  conduct  of  a  

18  sexual  nature,  and—  

19  (i)  submission  to  such  conduct  is  

20  made  either  explicitly  or  implicitly  a  term  

21  or  condition  of an  individual’s  employment;  

22  (ii)  submission  to  or  rejection  of  such  

23  conduct  by  an  individual  is  used as  the  

24  basis  for  employment  decisions  affecting  

25  such  individual;  or  
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(iii)  such  conduct  has  the  purpose  or  

effect  of  creating  an  intimidating,  hostile,  

or  offensive  environment;  

(B)  conduct  constituting  a  criminal  offense  

of  rape,  as  d  in  section  101(a)(43)(A)  escribed  

of  the  Immigration  and Nationality  Act  (8  

U.S.C.  1101(a)(43)(A));  

(C)  cond  a  criminal  offense  uct  constituting  

of statutory  rape,  or  any  offense  of  a  sexual  na-

ture  involving  a  victim  under  the  age  of  18  

years,  as  d  in  section  101(a)(43)(A)  of  escribed  

the  Immigration  and Nationality  Act  (8  U.S.C.  

1101(a)(43)(A));  

(D)  sexual  conduct  with  a  minor  who  is  

und  er  er  14  years  of  age,  or  with  a  minor  und  

16  years  of  age  where  the  alien  was  at  least  4  

years  old than  the  minor;  er  

(E)  cond  er  uct  punishable  und section  2251  

or  2251A  (relating  to  the  sexual  exploitation  of  

children  and the  selling  or  buying  of  children),  

or  section  2252  or  2252A  (relating  to  certain  

activities  relating  to  material  involving  the  sex-

ual  exploitation  of  minors  or  relating  to  mate-

rial  constituting  or  containing  child pornog-

raphy)  of title  18,  United States  Code;  or  
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1  (F)  conduct  constituting  the  elements  of  

2  any  other  Federal  or  State  sexual  offense  re-

3  quiring  a  defendant,  if  convicted,  to  register  on  

4  a  sexual  offender  registry  (except  that  this  pro-

5  vision  shall  not  apply  to  convictions  solely  for  

6  urinating  or  defecating  in  public).  

7  (6)  VICTIM.—The  term  ‘‘victim’’  has  the  mean-

8  ing  given  the  term  in  section  503(e)  of  the  Victims’  

9  Rights  and Restitution  Act  of  1990  (42  U.S.C.  

10  10607(e)).  

11  SEC. 1102. CONTINGENT NONIMMIGRANT STATUS FOR CER-

12  TAIN  ALIENS  WHO  ENTERED  THE  UNITED  

13  STATES AS MINORS.  

14  (a)  IN GENERAL.—Notwithstanding  any  other  provi-

15  sion  of  law,  the  Secretary  may  grant  contingent  non-

16  immigrant status  to  an alien who—  

17  (1)  meets  the  eligibility  requirements  set  forth  

18  in  subsection  (b);  

19  (2)  submits  a  completed application  before  the  

20  end of  the  period set  forth  in  subsection  (c)(2);  and  

(3)  has  paid the  fees  required  er  subsection  21  und  

22  (c)(5).  

23  (b)  ELIGIBILITY  REQUIREMENTS.—  

24  (1)  IN  GENERAL.—An  alien  is  eligible  for  con-

25  tingent  nonimmigrant  status  if  the  alien  establishes  
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1  by  clear  and convincing  evidence  that  the  alien  

2  meets  the  requirements  set  forth  in  this  subsection.  

3  (2)  GENERAL  REQUIREMENTS.—The  require-

4  ments  under  this  paragraph  are  that  the  alien—  

5  (A)  is  physically  present  in  the  United  

6  States  on  the  date  on  which  the  alien  submits  

7  an  application  for  contingent  nonimmigrant  sta-

8  tus;  

9  (B)  was  physically  present  in  the  United  

10  States  on  June  15,  2007;  

11  (C)  was  younger  than  16  years  of  age  on  

12  the  date  the  alien  initially  entered the  United  

13  States;  

14  (D)  is  a  person  of good moral  character;  

15  (E)  was  under  31  years  of age  on  June  15,  

16  2012,  and at  the  time  of  filing  an  application  

17  under  subsection  (c);  

18  (F)  has  maintained continuous  physical  

19  presence  in  the  United States  from  June  15,  

20  2012,  until  the  date  on  which  the  alien  is  grant-

21  ed contingent  nonimmigrant  status  under  this  

22  section;  

23  (G)  had no  lawful  immigration  status  on  

24  June  15,  2012;  
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1  (H)  has  requested the  release  to  the  De-

2  partment  of  Homeland Security  of  all  records  

3  regarding  their  being  adjudicated delinquent  in  

4  State  or  local  juvenile  court  proceedings,  and  

5  the  Department  has  obtained all  such  records;  

6  and  

7  (I)  possesses  a  valid Employment  Author-

8  ization  Document  which  authorizes  the  alien  to  

9  work  as  of  the  date  of  the  enactment  of  this  

10  Act,  which  was  issued pursuant  to  the  June  15,  

11  2012,  U.S.  Department  of  Homeland Security  

12  Memorandum  entitled,  ‘‘Exercising  Prosecu-

13  torial  Discretion  With  Respect  to  Individuals  

14  Who  Came  to  the  United States  as  Children’’.  

15  (3)  EDUCATION  REQUIREMENT.—  

16  (A)  IN  GENERAL.—An  alien  may  not  be  

17  granted contingent  nonimmigrant  status  under  

18  this  section  unless  the  alien  establishes  by  clear  

19  and convincing  evidence  that  the  alien—  

20  (i)  is  enrolled in,  and is  in  regular  

21  full-time  attendance  at,  an  educational  in-

22  stitution  within  the  United States;  or  

23  (ii)  has  acquired a  diploma  from  a  

24  high  school  in  the  United States,  has  

25  earned a  General  Educational  Development  
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1  certificate  recognized under  State  law,  or  

2  has  earned a  recognized high  school  

3  equivalency  certificate  under  applicable  

4  State  law.  

5  (B)  EVIDENCE.—An  alien  shall  dem-

6  onstrate  compliance  with  clause  (i)  or  (ii)  of  

7  subparagraph  (A)  by  providing  a  valid certified  

8  transcript  or  diploma  from  the  educational  in-

9  stitution  the  alien  is  enrolled in  or  from  which  

10  the  alien  has  acquired a  diploma  or  certificate.  

11  (4)  GROUNDS  FOR  INELIGIBILITY.—An  alien  is  

12  ineligible  for  contingent  nonimmigrant  status  if  the  

13  Secretary  determines  that  the  alien—  

14  (A)  has  a  conviction  for—  

15  (i)  an  offense  classified as  a  felony  in  

16  the  convicting  jurisdiction;  

17  (ii)  an  aggravated felony;  

18  (iii)  an  offense  classified as  a  mis-

19  demeanor  in  the  convicting  jurisdiction  

20  which  involved—  

21  (I)  domestic  violence  (as  defined  

22  in  section  40002(a)  of  the  Violence  

23  Against  Women  Act  of  1994  (34  

24  U.S.C.  12291(a)));  
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1 (II) child abuse or neglect (as de-

2 fined in section 40002(a) of the Vio-

3 lence Against Women Act of 1994 (34 

4 U.S.C. 12291(a))); 

5 (III) assault resulting in bodily 

6 injury (as such term is defined in sec-

7 tion 2266 of title 18, United States 

8 Code); 

9 (IV) the violation of a protection 

10 order (as such term is defined in sec-

11 tion 2266 of title 18, United States 

12 Code); or 

13 (V) driving while intoxicated or 

14 driving under the influence (as such 

15 terms are defined in section 164(a)(2) 

16 of title 23, United States Code). 

17 (iv) two or more misdemeanor convic-

18 tions (excluding minor traffic offenses that 

19 id not involve driving while intoxicated or 

20 driving under the influence, or that id not 

21 subject any individual other than the alien 

22 to bodily injury); or 

23 (v) any offense under foreign law, ex-

24 cept for a purely political offense, which, if 

25 the offense had been committed in the 
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1  United States,  would render  the  alien  inad-

2  missible  under  section  212(a)  of  the  Immi-

3  gration  and Nationality  Act  (8  U.S.C.  

4  1182(a))  or  deportable  under  section  

5  237(a)  of such  Act  (8  U.S.C.  1227(a));  

6  (B)  has  been  adjudicated delinquent  in  a  

7  State  or  local  juvenile  court  proceeding  for  an  

8  offense  equivalent  to—  

9  (i)  an  offense  relating  to  murder,  

10  manslaughter,  homicide,  rape  (whether  the  

11  victim  was  conscious  or  unconscious),  stat-

12  utory  rape,  or  any  offense  of  a  sexual  na-

13  ture  involving  a  victim  under  the  age  of  18  

14  years,  as  described  in  section  

15  101(a)(43)(A)  of  the  Immigration  and Na-

16  tionality  Act  (8  U.S.C.  1101(a)(43)(A));  

17  (ii)  a  crime  of  violence,  as  such  term  

18  is  defined in  section  16  of  title  18,  United  

19  States  Code;  or  

20  (iii)  an  offense  punishable  under  sec-

21  tion  401  of  the  Controlled Substances  Act  

22  (21  U.S.C.  841);  

23  (C)  has  a  conviction  for  any  other  criminal  

24  offense,  which  regard to  which  the  alien  has  not  

25  satisfied any  civil  legal  judgements  awarded to  
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1 any victims (or family members of victims) of 

2 the crime; 

3 (D) is described in section 212(a)(2)(J) of 

4 the Immigration and Nationality Act (8 U.S.C. 

5 1882(a)(2)(J)) (relating to aliens associated  

6 with criminal gangs); 

7 (E) has been charged with a felony or mis-

8 demeanor offense (excluding minor traffic of-

9 fenses that id not involve driving while intoxi-

10 cated or driving under the influence, or that id  

11 not subject any individual other than the alien 

12 to bodily injury), and the charge or charges are 

13 still pending; 

14 (F) is inadmissible under section 212(a) of 

15 the Immigration and Nationality Act (8 U.S.C. 

16 1182(a)), except that in determining an alien’s 

17 inadmissibility— 

18 (i) paragraphs (5), (7), and (9)(B) of 

19 such section shall not apply; and  

20 (ii) subparagraphs (A), (D), and (G) 

21 of paragraph (6), and  paragraphs 

22 (9)(C)(i)(I) and (10)(B), of such section 

23 shall not apply, except in the case of the 

24 alien unlawfully entering the United States 

25 after June 15, 2007; 
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1  (G)  is  deportable  under  section  237(a)  of  

2  the  Immigration  and Nationality  Act  (8  U.S.C.  

3  1227(a)),  except  that  in  determining  an  alien’s  

4  deportability—  

5  (i)  subparagraph  (A)  of  section  

6  237(a)(1)  of  such  Act  shall  not  apply  with  

7  respect  to  grounds  of  inadmissibility  that  

8  do  not  apply  pursuant  to  subparagraph  (C)  

9  of such  section;  and  

10  (ii)  subparagraphs  (B)  through  (D)  of  

11  section  237(a)(1)  and section  237(a)(3)(A)  

12  of such  Act  shall  not  apply;  

13  (H)  was,  on  the  date  of  the  enactment  of  

14  this  Act—  

15  (i)  an  alien  lawfully  admitted for  per-

16  manent  residence;  

17  (ii)  an  alien  admitted as  a  refugee  

18  under  section  207  of  the  Immigration  and  

19  Nationality  Act  (8  U.S.C.  1157),  or  grant-

20  ed asylum  under  section  208  of  the  Immi-

21  gration  and Nationality  Act  (8  U.S.C.  

22  1157  and 1158);  or  

23  (iii)  an  alien  who,  according  to  the  

24  records  of  the  Secretary  or  the  Secretary  

25  of  State,  is  lawfully  present  in  the  United  
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1  States  in  any  nonimmigrant  status  (other  

2  than  an  alien  considered to  be  a  non-

3  immigrant  solely  due  to  the  application  of  

4  section  244(f)(4)  of  the  Immigration  and  

5  Nationality  Act  (8  U.S.C.  1254a(f)(4))  or  

6  the  amendment  made  by  section  702  of the  

7  Consolidated Natural  Resources  Act  of  

8  2008  (Public  Law  110–229)),  notwith-

9  standing  any  unauthorized employment  or  

10  other  violation  of nonimmigrant  status;  

11  (I)  has  failed to  comply  with  the  require-

12  ments  of  any  removal  order  or  voluntary  depar-

13  ture  agreement;  

14  (J)  has  been  ordered removed in  absentia  

15  pursuant  to  section  240(b)(5)(A)  of  the  Immi-

16  gration  and Nationality  Act  (8  U.S.C.  

17  1229a(b)(5)(A));  

18  (K)  has  failed or  refused to  attend or  re-

19  main  in  attendance  at  a  proceeding  to  deter-

20  mine  the  alien’s  inadmissibility  or  deportability;  

21  (L)  if  over  the  age  of  18,  has  failed to  

22  demonstrate  that  he  or  she  is  able  to  maintain  

23  himself  or  herself  at  an  annual  income  that  is  

24  not  less  than  125  percent  of  the  Federal  pov-

25  erty  level  throughout  the  period of  admission  as  
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1 a contingent nonimmigrant, unless the alien has 

2 demonstrated that the alien is enrolled in, and  

3 is in regular full-time attendance at, an edu-

4 cational institution within the United States; 

5 (M) is delinquent with respect to any Fed-

6 eral, State, or local income or property tax li-

7 ability; 

8 (N) has failed to pay to the Treasury, in 

9 a dition to any amounts owed, an amount equal 

10 to the aggregate value of any disbursements re-

11 ceived by such alien for refunds described in 

12 section 1324(b)(2); 

13 (O) has income that would result in tax li-

14 ability under section 1 of the Internal Revenue 

15 Code of 1986 and that was not reported to the 

16 Internal Revenue Service; or 

17 (P) has at any time engaged in sexual as-

18 sault or harassment. 

19 (c) APPLICATION PROCEDURES.— 

20 (1) IN GENERAL.—An alien may apply for con-

21 tingent nonimmigrant status by submitting a com-

22 pleted application form via electronic filing to the 

23 Secretary during the application period set forth in 

24 paragraph (2), in accordance with the interim final 

25 rule made by the Secretary under section 1105. 
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1  (2)  APPLICATION  PERIOD.—The  Secretary  may  

2  only  accept  applications  for  contingent  non-

3  immigrant  status  from  aliens  in  the  United States  

4  during  the  1-year  period beginning  on  the  date  on  

5  which  the  interim  final  rule  is  published in  the  Fed-

6  eral  Register  pursuant  to  section  1105.  

7  (3)  APPLICATION  FORM.—  

8  (A)  REQUIRED  INFORMATION.—The  appli-

9  cation  form  referred to  in  paragraph  (1)  shall  

10  collect  such  information  as  the  Secretary  deter-

11  mines  to  be  necessary  and appropriate  in  order  

12  to  determine  whether  an  alien  meets  the  eligi-

13  bility  requirements  set  forth  in  subsection  (b).  

14  (B)  INTERVIEW.—The  Secretary  shall  con-

15  duct  an  in-person  interview  of  each  applicant  

16  for  contingent  nonimmigrant  status  under  this  

17  section  as  part  of  the  determination  as  to  

18  whether  the  alien  meets  the  eligibility  require-

19  ments  set  forth  in  subsection  (b).  

20  (4)  DOCUMENTARY  REQUIREMENTS.—An  appli-

21  cation  filed by  an  alien  under  this  section  shall  in-

22  clude  the  following:  

23  (A)  One  or  more  of  the  following  docu-

24  ments  demonstrating  the  alien’s  identity:  
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(i)  A  passport  (or  national  identity  

document)  from  the  alien’s  country  of  ori-

gin.  

(ii)  A  certified birth  certificate  along  

with  photo  identification.  

(iii)  A  State-issued identification  card  

bearing  the  alien’s  name  and photograph.  

(iv)  An  Armed Forces  identification  

card issued by  the  Department  of Defense.  

(v)  A  Coast  Guard identification  card  

issued by  the  Department  of Homeland Se-

curity.  

(B)  A  certified copy  of  the  alien’s  birth  

certificate  or  certified school  transcript  dem-

onstrating  that  the  alien  satisfies  the  require-

ment  of subsection  (b)(2)(A)(iii)  and (v).  

(C)  A  certified school  transcript  dem-

onstrating  that  the  alien  satisfies  the  require-

ments  of subsection  (b)(2)(A)(ii)  and (vi).  

(D)  Immigration  records  from  the  Depart-

ment  of  Homeland Security  (demonstrating  

that  the  alien  satisfies  the  requirements  under  

subsection  (b)(2)(A)(i),  (ii),  and (vi)).  

(5)  FEES.—  

(A)  STANDARD  PROCESSING  FEE.—  
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1  (i)  IN  GENERAL.—Aliens  applying  for  

2  contingent  nonimmigrant  status  under  this  

3  section  shall  pay  a  processing  fee  to  the  

4  Department  of  Homeland Security  in  an  

5  amount  determined by  the  Secretary.  

6  (ii)  RECOVERY  OF  COSTS.—The  proc-

7  essing  fee  authorized under  clause  (i)  shall  

8  be  set  at  a  level  that  is,  at  a  minimum,  

9  sufficient  to  recover  the  full  costs  of  proc-

10  essing  the  application,  including  any  costs  

11  incurred—  

12  (I)  to  adjudicate  the  application;  

13  (II)  to  take  and process  bio-

14  metrics;  

15  (III)  to  perform  national  security  

16  and criminal  checks;  

17  (IV)  to  prevent  and investigate  

18  fraud;  and  

19  (V)  to  administer  the  collection  

20  of such  fee.  

21  (iii)  DEPOSIT  AND  USE  OF  PROC-

22  ESSING  FEES.—Fees  collected under  clause  

23  (i)  shall  be  deposited into  the  Immigration  

24  Examinations  Fee  Account  pursuant  to  
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1  section  286(m)  of  the  Immigration  and  

2  Nationality  Act  (8  U.S.C.  1356(m)).  

3  (B)  BORDER  SECURITY  FEE.—  

4  (i)  IN  GENERAL.—Aliens  applying  for  

5  contingent  nonimmigrant  status  under  this  

6  section  shall  pay  a  border  security  fee  to  

7  the  Department  of  Homeland Security  in  

8  an  amount  of $1,000.  

9  (ii)  USE  OF  BORDER  SECURITY  

10  FEES.—Fees  collected under  clause  (i)  

11  shall  be  available,  to  the  extent  provided in  

12  advance  in  appropriation  Acts,  to  the  Sec-

13  retary  of  Homeland Security  for  the  pur-

14  poses  of  carrying  out  division  C,  and the  

15  amendments  made  by  that  division.  

16  (6)  ALIENS  APPREHENDED  BEFORE  OR  DURING  

17  THE  APPLICATION  PERIOD.—If  an  alien  who  is  ap-

18  prehended during  the  period beginning  on  the  date  

19  of  the  enactment  of  this  Act  and ending  on  the  last  

20  day  of  the  application  period described in  paragraph  

21  (2)  appears  prima  facie  eligible  for  contingent  non-

22  immigrant  status,  to  the  satisfaction  of  the  Sec-

23  retary,  the  Secretary—  
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1  (A)  shall  provide  the  alien  with  a  reason-

2  able  opportunity  to  file  an  application  under  

3  this  section  during  such  application  period;  and  

4  (B)  may  not  remove  the  individual  until  

5  the  Secretary  has  denied the  application,  unless  

6  the  Secretary,  in  the  Secretary’s  sole  and  

7  unreviewable  discretion,  determines  that  expedi-

8  tious  removal  of  the  alien  is  in  the  national  se-

9  curity,  public  safety,  or  foreign  policy  interests  

10  of  the  United States,  or  the  Secretary  will  be  

11  required for  constitutional  reasons  or  court  

12  order  to  release  the  alien  from  detention.  

13  (7)  SUSPENSION  OF  REMOVAL  DURING  APPLI-

14  CATION  PERIOD.—  

15  (A)  ALIENS  IN  REMOVAL  PROCEEDINGS.—  

16  Notwithstanding  any  other  provision  of  this  di-

17  vision,  if  the  Secretary  determines  that  an  

18  alien,  during  the  period beginning  on  the  date  

19  of  the  enactment  of  this  Act  and ending  on  the  

20  last  day  of  the  application  period described in  

21  subsection  (c)(2),  is  in  removal,  deportation,  or  

22  exclusion  proceedings  before  the  Executive  Of-

23  fice  for  Immigration  Review  and is  prima  facie  

24  eligible  for  contingent  nonimmigrant  status  

25  under  this  section—  
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1  (i)  the  Secretary  shall  provide  the  

2  alien  with  the  opportunity  to  file  an  appli-

3  cation  for  such  status;  and  

4  (ii)  upon  motion  by  the  alien  and with  

5  the  consent  of  the  Secretary,  the  Executive  

6  Office  for  Immigration  Review  shall—  

7  (I)  provide  the  alien  a  reasonable  

8  opportunity  to  apply  for  such  status;  

9  and  

10  (II)  if the  alien  applies  within  the  

11  time  frame  provided,  suspend such  

12  proceedings  until  the  Secretary  has  

13  made  a  determination  on  the  applica-

14  tion.  

15  (B)  ALIENS  ORDERED  REMOVED.—If  an  

16  alien  who  meets  the  eligibility  requirements  set  

17  forth  in  subsection  (b)  is  present  in  the  United  

18  States  and has  been  ordered excluded,  deported,  

19  or  removed,  or  ordered to  depart  voluntarily  

20  from  the  United States  pursuant  to  section  

21  212(a)(6)(A)(i)  or  237(a)(1)(B)  or  (C)  of  the  

22  Immigration  and Nationality  Act  (8  U.S.C.  

23  1182(a)(6)(A)(i),  1227(a)(1)(B)  or  (C)),  the  

24  Secretary  shall  provide  the  alien  with  the  oppor-

25  tunity  to  file  an  application  for  contingent  non-
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1  immigrant  status  provided that  the  alien  has  

2  not  failed to  comply  with  any  order  issued pur-

3  suant  to  section  239  or  240B  of  the  Immigra-

4  tion  and Nationality  Act  (8  U.S.C.  1229,  

5  1229c)  

6  (C)  PERIOD  PENDING  ADJUDICATION  OF  

7 APPLICATION.—During  the  period beginning  on  

8  the  date  on  which  an  alien  applies  for  contin-

9  gent  nonimmigrant  status  under  subsection  (c)  

10  and ending  on  the  date  on  which  the  Secretary  

11  makes  a  determination  regarding  such  applica-

12  tion,  an  otherwise  removable  alien  may  not  be  

13  removed from  the  United States  unless—  

14  (i)  the  Secretary  makes  a  prima  facie  

15  determination  that  such  alien  is,  or  has  be-

16  come,  ineligible  for  contingent  non-

17  immigrant  status  under  subsection  (b);  or  

18  (ii)  the  Secretary,  in  the  Secretary’s  

19  sole  and unreviewable  discretion,  deter-

20  mines  that  removal  of  the  alien  is  in  the  

21  national  security,  public  safety,  or  foreign  

22  policy  interest  of the  United States.  

23  (8)  SECURITY  AND  LAW  ENFORCEMENT  CLEAR-

24  ANCES.—  
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1  (A)  BIOMETRIC  AND  BIOGRAPHIC  DATA.—  

2  The  Secretary  may  not  grant  contingent  non-

3  immigrant  status  to  an  alien  under  this  section  

4  unless  such  alien  submits  biometric  and bio-

5  graphic  data  in  accordance  with  procedures  es-

6  tablished by  the  Secretary.  

7  (B)  ALTERNATIVE  PROCEDURES.—The  

8  Secretary  may  provide  an  alternative  procedure  

9  for  applicants  who  cannot  provide  the  biometric  

10  data  required under  subparagraph  (A)  due  to  a  

11  physical  impairment.  

12  (C)  CLEARANCES.—  

13  (i)  DATA  COLLECTION.—The  Sec-

14  retary  shall  collect,  from  each  alien  apply-

15  ing  for  status  under  this  section,  biometric,  

16  biographic,  and other  data  that  the  Sec-

17  retary  determines  to  be  appropriate—  

18  (I)  to  conduct  national  security  

19  and law  enforcement  checks;  and  

20  (II)  to  determine  whether  there  

21  are  any  factors  that  would render  an  

22  alien  ineligible  for  such  status.  

23  (ii)  ADDITIONAL  SECURITY  SCREEN-

24  ING.—The  Secretary,  in  consultation  with  

25  the  Secretary  of  State  and the  heads  of  
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1 other agencies as appropriate, shall con-

2 duct an a ditional security screening upon 

3 determining, in the Secretary’s opinion 

4 based upon information related to national 

5 security, that an alien is or was a citizen 

6 or resident of a region or country known to 

7 pose a threat, or that contains groups or 

8 organizations that pose a threat, to the na-

9 tional security of the United States. 

10 (iii) PREREQUISITE.—The required  

11 clearances and screenings described in 

12 clauses (i)(I) and (ii) shall be completed  

13 before the alien may be granted contingent 

14 nonimmigrant status. 

15 (9) DURATION OF STATUS AND EXTENSION.— 

16 The initial period of contingent nonimmigrant sta-

17 tus— 

18 (A) shall be 3 years unless revoked pursu-

19 ant to subsection (e); and  

20 (B) may be extended for a ditional 3-year 

21 terms if— 

22 (i) the alien remains eligible for con-

23 tingent nonimmigrant status under sub-

24 section (b); 
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1  (ii)  the  alien  again  passes  background  

2  checks  equivalent  to  the  background checks  

3  described in  subsection  (c)(9);  and  

4  (iii)  such  status  was  not  revoked by  

5  the  Secretary  for  any  reason.  

6  (d)  TERMS  AND  CONDITIONS  OF  CONTINGENT  NON-

7 IMMIGRANT  STATUS.—  

8  (1)  WORK  AUTHORIZATION.—The  Secretary  

9  shall  grant  employment  authorization  to  an  alien  

10  granted contingent  nonimmigrant  status  who  re-

11  quests  such  authorization.  

12  (2)  TRAVEL  OUTSIDE  THE  UNITED  STATES.—  

13  (A)  IN  GENERAL.—The  status  of  a  contin-

14  gent  nonimmigrant  who  is  absent  from  the  

15  United States  without  authorization  shall  be  

16  subject  to  revocation  under  subsection  (e).  

17  (B)  AUTHORIZATION.—The  Secretary  may  

18  authorize  a  contingent  nonimmigrant  to  travel  

19  outsid  States  and  e  the  United  may  grant  the  

20  contingent  nonimmigrant  reentry  provided that  

21  the  contingent  nonimmigrant—  

22  (i)  was  not  absent  from  the  United  

23  States  for  a  period of  more  than  15  con-

secutive  d  ays  in  the  aggregate  24  ays,  or  90  d  

25  during  each  3-year  period that  the  alien  is  
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1  in  contingent  nonimmigrant  status,  unless  

2  the  contingent  nonimmigrant’s  failure  to  

3  return  was  due  to  extenuating  cir-

4  cumstances  beyond the  individual’s  control;  

5  and  

6  (ii)  is  otherwise  admissible  to  the  

7  United States,  except  as  provided in  sub-

8  section  (b)(4)(F).  

9  (C)  CLARIFICATION  ON  ADMISSION.—The  

10  admission  to  the  United States  of  a  contingent  

11  nonimmigrant  after  such  trips  as  described in  

12  subparagraph  (B)  shall  not  be  considered an  

13  admission  for  the  purposes  of  section  245(a)  of  

14  the  Immigration  and Nationality  Act  (8  U.S.C.  

15  1255(a)).  

16  (3)  INELIGIBILITY  FOR  HEALTH  CARE  SUB-

17  SIDIES  AND  REFUNDABLE  TAX  CREDITS.—  

18  (A)  HEALTH  CARE  SUBSIDIES.—A  contin-

19  gent  nonimmigrant—  

20  (i)  is  not  entitled to  the  premium  as-

21  sistance  tax  credit  authorized under  sec-

22  tion  36B  of  the  Internal  Revenue  Code  of  

23  1986  and shall  be  subject  to  the  rules  ap-

24  plicable  to  individuals  who  are  not  lawfully  
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1  present  set  forth  in  subsection  (e)  of  such  

2  section;  and  

3  (ii)  shall  be  subject  to  the  rules  appli-

4  cable  to  individuals  who  are  not  lawfully  

5  present  set  forth  in  section  1402(e)  of  the  

6  Patient  Protection  and Affordable  Care  

7  Act  (42  U.S.C.  18071(e)).  

8  (B)  REFUNDABLE  TAX  CREDITS.—A  con-

9  tingent  nonimmigrant  shall  not  be  allowed any  

10  credit  under  sections  24  and 32  of  the  Internal  

11  Revenue  Code  of 1986.  

12  (4)  FEDERAL, STATE, AND  LOCAL  PUBLIC  BEN-

13  EFITS.—For  purposes  of title  IV  of the  Personal  Re-

14  sponsibility  and Work  Opportunity  Reconciliation  

15  Act  of  1996  (8  U.S.C.  1601  et  seq.),  a  contingent  

16  nonimmigrant  shall  not  be  considered a  qualified  

17  alien  under  the  Immigration  and Nationality  Act  (8  

18  U.S.C.  1101  et  seq.).  

19  (5)  CLARIFICATION.—An  alien  granted contin-

20  gent  nonimmigrant  status  under  this  division  shall  

21  not  be  considered to  have  been  admitted to  the  

22  United States  for  the  purposes  of  section  245(a)  of  

23  the  Immigration  and Nationality  Act  (8  U.S.C.  

24  1255(a)).  

25  (e)  REVOCATION.—  
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1 (1) IN GENERAL.—The Secretary shall revoke 

2 the status of a contingent nonimmigrant at any time 

3 if the alien— 

4 (A) no longer meets the eligibility require-

5 ments set forth in subsection (b); 

6 (B) knowingly uses documentation issued  

7 und this section for unlawful frauder an or ulent 

8 purpose; or 

9 (C) was absent from the United States at 

10 any time without authorization after being 

11 granted contingent nonimmigrant status. 

12 (2) ADDITIONAL EVIDENCE.—In determining 

13 whether to revoke an alien’s status under paragraph 

14 (1), the Secretary may require the alien— 

(A) to submit a d  ence; or15 itional evid  

16 (B) to appear for an in-person interview. 

17 (3) INVALIDATION OF DOCUMENTATION.—If an 

18 alien’s contingent nonimmigrant status is revoked  

19 und  ocumentation issueder paragraph (1), any d  by 

20 the Secretary to such alien under this section shall 

21 automatically be rend  invalidered  for any purpose 

22 except for departure from the United States. 

SEC. 1103. ADMINISTRATIVE AND DICIAL REVIEW.23 JU  

24 (a) EXCLUSIVE ADMINISTRATIVE REVIEW.—Admin-

25 istrative review of a determination of an application for 
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1  status,  extension  of  status,  or  revocation  of  status  under  

this  division  shall  be  conducted  ance  with  2  solely  in  accord  

3  this  section.  

4  (b)  ADMINISTRATIVE  APPELLATE  REVIEW.—  

5  (1)  ESTABLISHMENT  OF  ADMINISTRATIVE  AP-

6 PELLATE  AUTHORITY.—The  Secretary  shall  estab-

7  lish  or  designate  an  appellate  authority  to  provide  

8  for  a  single  level  of  administrative  appellate  review  

9  of  a  determination  with  respect  to  applications  for  

10  status,  extension  of  status,  or  revocation  of  status  

11  under  this  division.  

12  (2)  SINGLE  APPEAL  FOR  EACH  ADMINISTRA-

13  TIVE  DECISION.—  

14  (A)  IN  GENERAL.—An  alien  in  the  United  

15  States  whose  application  for  status  under  this  

16  division  has  been  denied or  revoked may  file  

17  with  the  Secretary  not  more  than  1  appeal,  pur-

18  suant  to  this  subsection,  of  each  decision  to  

19  d  or  eny  revoke  such  status.  

20  (B)  NOTICE  OF  APPEAL.—A  notice  of  ap-

peal  filed und this  subparagraph  shall  be  filed  21  er  

22  not  later  than  30  calend  ays  after  the  dar  d  ate  

23  of service  of the  decision  of denial  or  revocation.  
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1 (3) RECORD FOR REVIEW.—Administrative ap-

2 pellate review under this subsection shall be de novo 

3 and based only on— 

4 (A) the administrative record established  

5 at the time of the determination on the applica-

6 tion; and  

7 (B) any a ditional newly discovered or pre-

8 viously unavailable evidence. 

9 (c) JUDICIAL REVIEW.— 

10 (1) APPLICABLE PROVISIONS.—Judicial review 

11 of an administratively final denial or revocation of, 

12 or failure to extend, an application for status under 

13 this division shall be governed only by chapter 158 

14 of title 28, except as provided in paragraphs (2) and  

15 (3) of this subsection, and except that a court may 

16 not order the taking of a ditional evidence under 

17 section 2347(c) of such chapter. 

18 (2) SINGLE APPEAL FOR EACH ADMINISTRA-

19 TIVE DECISION.—An alien in the United States 

20 whose application for status under this division has 

21 been denied, revoked, or failed to be extended, may 

22 file not more than 1 appeal, pursuant to this sub-

23 section, of each decision to deny or revoke such sta-

24 tus. 

25 (3) LIMITATION ON CIVIL ACTIONS.— 
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1  (A)  CLASS  ACTIONS.—No  court  may  cer-

2  tify  a  class  under  Rule  23  of  the  Federal  Rules  

3  of  Civil  Procedure  in  any  civil  action  filed after  

4  the  date  of the  enactment  of this  Act  pertaining  

5  to  the  administration  or  enforcement  of  the  ap-

6  plication  for  status  under  this  division.  

7  (B)  REQUIREMENTS  FOR  AN  ORDER  

8 GRANTING  PROSPECTIVE  RELIEF  AGAINST  THE  

9 GOVERNMENT.—If  a  court  determines  that  pro-

10  spective  relief  should be  ordered against  the  

11  Government  in  any  civil  action  pertaining  to  the  

12  administration  or  enforcement  of  the  applica-

13  tion  for  status  under  this  division,  the  court  

14  shall—  

15  (i)  limit  the  relief  to  the  minimum  

16  necessary  to  correct  the  violation  of law;  

17  (ii)  adopt  the  least  intrusive  means  to  

18  correct  the  violation  of law;  

19  (iii)  minimize,  to  the  greatest  extent  

20  practicable,  the  adverse  impact  on  national  

21  security,  border  security,  immigration  ad-

22  ministration  and enforcement,  and public  

23  safety;  

24  (iv)  provide  for  the  expiration  of  the  

25  relief  on  a  specific  date,  which  allows  for  
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1  the  minimum  practical  time  need toed  rem-

2  edy the  violation;  and  

3  (v)  limit  the  relief  to  the  case  at  issue  

4  and shall  not  extend any  prospective  relief  

5  to  include  any  other  application  for  status  

under  this  d  ing  before  the  Sec-6  ivision  pend  

7  retary  or  in  a  Federal  court  (whether  in  

8  the  same  or  another  jurisdiction).  

9  SEC. 1104. PENALTIES AND  RE  IREMENTS.  SIGNATU  REQU  

10  (a)  PENALTIES  FOR  FALSE  STATEMENTS  IN  APPLI-

11  CATIONS.—Whoever  files  an  initial  or  renewal  application  

for  contingent  nonimmigrant  status  und  ivision  12  er  this  d  

13  and knowingly  and willfully  falsifies,  misrepresents,  con-

14  ceals,  or covers  up  a material fact or makes  any false,  ficti-

15  tious,  or  fraudulent  statements  or  representations,  or  

16  makes  or  uses  any false  writing  or  document  knowing  the  

17  same  to  contain  any  false,  fictitious,  or  fraudulent  state-

18  ment  or  entry,  shall  be  fined in  accordance  with  title  18,  

19  United States  Cod  imprisoned  more  than  5 years,  e,  or  not  

20  or both.  

21  (b)  SIGNATURE  REQUIREMENTS.—An  applicant  

under this  d  the  sig-22  ivision shall sign their application,  and  

23  nature  shall  be  an  original  signature.  A  parent  or  legal  

24  guardian  may  sign  for  a  child or  for  an  applicant  whose  

25  physical  or  evelopmental  d  or  mental  impairment  d  isability  
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1  prevents  the  applicant  from  being  competent  to  sign.  In  

2  such  a  e  evid  case,  the  filing  shall  includ  ence  of parentage  

3  or legal guardianship.  

SEC. 1105.  LEMAKING.  4 RU  

5  Not  later  than  1  year  after  the  date  of the  enactment  

6  of  this  Act,  the  Secretary  shall  issue  interim  final  regula-

7  tions  to  implement  this  division,  which  shall  take  effect  

immed  eral Register.  8  iately upon publication in the  Fed  

9  SEC. 1106.  TORY CONSTRUSTATU  CTION.  

10  Except  as  specifically  provid ,  nothing  in  this  ded  ivi-

11  sion  may be  construed to  create  any  substantive  or  proce-

12  dural  right  or  benefit  that  is  legally  enforceable  by  any  

13  party  against  the  United States  or  its  agencies  or  officers  

14  or any other person.  
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I. Introduction 

On March 6, 2017, President Donald J. Trump issued Executive Order 13780, Protecting 

the Nation from Foreign Terrorist Entry into the United States, which declared that “it is the policy 
of the United States to protect its citizens from terrorist attacks, including those committed by 
foreign nationals,” and directed a series ofactions to enhance the security ofthe American p  le.eop  
The actions directed by Executive Order 13780 have—among other things—raised the baseline 
for the vetting and screening of foreign nationals, imp  our revent the entry ofroved ability to p  
malicious actors, and enhanced the security ofthe American p  le.eop  

Most ofthe critical national security enhancements implemented and effectuated as a result 
ofExecutive Order 13780 are classified in nature, and will remain so to p  actorsrevent malicious 
from exploiting our immigration system. However, to “be more arenttransp  with the American 
people and to imp  more olicies and p  servelement effectively p  ractices that the national interest,” 
Section 11 ofExecutive Order 13780 requires the Secretary ofHomeland Security, in consultation 
with the Attorney General, to ublicly available the following information:collect and make p  

(i) Information regarding the number offoreign nationals in the United States who 
have been charged with terrorism-related offenses while in the United States; 
convicted ofterrorism-related offenses while in the United States; or removed from 
the United States based on terrorism-related activity, affiliation with or rovisionp  
of material su port to a terrorism-related organization, or any other national-
security-related reasons; 

(ii) Information regarding the number offoreign nationals in the United States who 
have been radicalized after entry into the United States and who have engaged in 
terrorism-related acts, or rovided material ort to terrorism-relatedwho have p  su p  
organizations in countries that pose a threat to the United States; 

(iii) Information regarding the number and typ ofacts ofgender-based violencees 
againstwomen, including so-called “honorkillings,” in theUnitedStates by foreign 
nationals; and, 

(iv) Any other information relevant to public safety and security as determined by 
the Secretary ofHomeland Security or the AttorneyGeneral, including information 
on the immigration status offoreign nationals charged with major offenses. 

Accordingly, subsequent to the issuance of Executive Order 13780, the Department of 
Homeland Security (DHS) and the Dep  rovideartment ofJustice (DOJ) worked collaboratively to p  
information resp  to ecified otherwise, this initialonsive the requirements ofSection 11. Unless sp  
rep  eriod from Seport includes information for the p  tember 11, 2001 until the date of issuance. 
Notably, however, because ofp  orting previous information collection and rep  ractices ofDHS and 
DOJ, some rovided in this initial rep  not cap  the full spofthe information p  ort does ture ectrum of 
statistics envisioned byExecutiveOrder 13780. DHS andDOJwill endeavor to provide additional 
information in future rep  ursuant toorts issued p  the requirements ofExecutive Order 13780. 
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II. Information Responsive to Section 11 

a. Information Regarding the Number of Foreign Nationals Charged with or 
Convicted of Terrorism-Related Offenses, or Removed from the United States 
Based on Terrorism-Related or Other National Security Reasons. 

According to a list maintained by DOJ’s National Security Division, at least 549 
individuals were convicted of international terrorism-related charges in U.S. federal courts 
betweenSeptember 11, 2001, andDecember 31, 2016. Ananalysis conducted byDHS determined 
that a p  ercent (402 of these 549 individuals) were foreign-born. Breaking downroximately 73 p  
the 549 individuals by citizenship status ective convictions reveals that:at the time oftheir resp  

 254 were not U.S. citizens; 

 148 foreign-born, naturalized and received U.S. citizenshipwere ; and, 

 147 were U.S. citizens by birth.1 

Information pertaining to individuals convicted ofinternational terrorism-related offenses 
after December 31, 2016, as well as ertaining to individuals notinformation p  yet convicted but 
facing charges for international terrorism-related offenses will be p  ortsrovided in future rep  
required by Section 11. 

The conviction information outlined above is based on public convictions in federal courts 
between September 11, 2001, and December 31, 2016 resulting from international terrorism 
investigations, including investigations ofterrorist acts plannedor committedoutside the territorial 
jurisdiction of the United States over which Federal criminal jurisdiction exists and those within 
the United States involving international terrorists and terrorist groups. This information reflects 
defendants convicted in cases involving charged violations of federal statutes that are directly 
related to international terrorism,2 as well as defendants convicted in cases involving charged 
violations of a variety of other statutes where the investigation involved an identified link to 
international terrorism.3 This information includes both individualswho committedoffenseswhile 
located in the United States and those who committed offenses while located abroad, including 
defendants who were transp  rosecution. It does not includeorted to the United States for p  
individuals convicted of offenses relating to domestic terrorism, nor does it include information 
related to terrorism-related convictions in state courts. 

In future rep  to rovide additional details p  toorts, DHS and DOJ will endeavor p  ertaining 
foreign nationals or naturalized U.S. citizens convicted ofinternational terrorism-related offenses, 
such as their manner of entry into the United States, countries of origin, general immigration 
histories, and other related information. While DHS and DOJ do not yet have complete, final 

1 Information p  status ofthe p  ofthese 147 individuals was not available at the timeertaining to the citizenship  arents 
ofthis report’s issuance. 
2 These statutes p  le, terrorist acts abroad against United States nationals, the ofweap  ofrohibit, for examp  use ons 
mass destruction, consp  ersons roviding material ort toiracy to murder p  overseas, p  su p  terrorists or foreign terrorist 
organizations, receiving military style training from foreign terrorist organizations, and bombings ofp  lacesublic p  or 
government facilities. 
3 For example, these cases could include offenses such as those involving fraud, immigration, firearms, drugs, false 
statements, p  as as general conspiracy charges.erjury, and obstruction ofjustice, well 

2 
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information about these individuals available at the time ofthis rep  ublication, the followingort’s p  
are illustrative examples among the 402 convictions of foreign nationals or naturalized U.S. 
citizens: 

 M  Amin ohamed Elhassan, a national of Sudan, was admitted to theahmoud M  

United States in 2012 as a family member of lawful pa ermanent resident from 
Sudan. In 2016, he p  ting to p  ort to ISIS,leadedguilty to attemp  rovidematerial su p  
and in 2017 was rison.4 subsequently sentenced to 11 years in p  

According to court documents, Elhassan aided and abetted the attemp of Josept h 
Hassan Farrokh, 29, to travel from the United States to Syria in order to fight on 
behalf of ISIS. As p  lan, Farrokh would travel first, followed byart of their p  
Elhassan at a oke in detail about their plater date. Farrokh and Elhassan sp  otential 
travel. Both men oke op  su psp  enly with each other about orting ISIS and violent 
jihad, with Farrokh saying on October 2, 2015, that he had no atience and wantedp  
to go right away and “chop their heads.” 

According to the statement of facts, in an effort lans to ortto conceal their p  su p  
ISIS, Farrokh andElhassan communicated using a p they believedwere safe froms 
law enforcement detection. In the summer of 2015, Farrokh and Elhassan talked 
more seriously about going to join ISIS and concluded that they needed someone 
to help  so. Elhassan contacted like-minded p  le all over the world andthem do eop  
the men ursued two sep  lans to travel to Syria to join ISIS.p  arate p  

According to the statement of facts, Farrokh and Elhassan conspired with other 
persons they believed would help facilitate their travel to Syria. Over the course of 
many meetings, the men lans and efforts avoiddiscussed in detail their travel p  to 
law enforcement detection, including Farrokh shaving his beard and flying out of 
Richmond International Airport, where they believed there would be less security. 
Farrokh and Elhassan agreed that Farrokh should tell his family that he intended to 
travel to Saudi Arabia to study. 

 Abdurasaul Hasanovich Juraboev, a national ofUzbekistan, was admitted to the 
UnitedStates as adiversity visa lottery recip  leadedguiltyient in 2011. In 2015, he p  
to consp  to ort ISIS, and in 2017 was subsequently sentenced to 15 yearsiring su p  
in prison.5 

According to court documents, Juraboev posted a threat on an Uzbek-language 
website to kill President Obama in an act of martyrdom on behalf of ISIS. In 
subsequent interviews by federal agents, Juraboev stated his belief in ISIS’s 
terrorist agenda, including the establishment by force ofan Islamic caliphate in Iraq 
and Syria. Juraboev stated that he wanted to travel to Syria to fight on behalf of 

4 Virginia Man Sentenced to 11 Years in Prison for Attemp  ort toting to Provide Material Su p  ISIL, THE UNITED 

STATES DEPARTMENT OF JUSTICE (2017), http  a/p  rison-s://www.justice.gov/op r/virginia-man-sentenced-11-years-p  
attemp  rovide-material-su pting-p  ort-isil. 
5 Brooklyn Man Sentenced to 15 Years in Prison for Consp  ort toiring to Provide Material Su p  Terrorists, THE 

UNITED STATES DEPARTMENT OF JUSTICE (2016), http  r/brooklyn-man-sentenced-s://www.justice.gov/usao-edny/p  
15-years-p  iring-p  ort-terrorists.rison-consp  rovide-material-su p  
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ISIS but lacked the means to travel. He added that, ifhe were unable to travel, he 
would engage in an act ofmartyrdom on U.S. soil ifordered to do so by ISIS, such 
as killing the Presidentorplanting abomb onConey Island. During the next several 
months, Juraboev and a co-consp  lans to travel to Syria to fight onirator discussed p  
behalf of ISIS, culminating in Juraboev’s purchase on December 27, 2014, of a 
ticket to travel from John F. Kennedy International Airport in Queens, New York, 
to Istanbul, Turkey, dep  onarting March 29, 2015. 

 AbdinassirM  a national ofSomalia, was admitted to the Unitedohamud Ibrahim, 
States as a refugee in 2007. In 2015, he was sentenced rison forto 15 years in p  
consp  rovide material su piring to p  ort to Al-Shabaab, a designated foreign terrorist 
organization, and for making a false statement in an immigration matter.6 

Ibrahim admitted that from about May 18, 2010, to about January 31, 2014, he 
knowingly consp  rovide material su p  ecificallyired to p  ort and resources, sp  
sending emails enlisting su p  for al-Shabaab and making cash p  toort a ayment a 
known member ofal-Shabaab for the benefit ofthe organization. Ibrahim knew at 
the time that al-Shabaab was designated by the United States as a foreign terrorist 
organization. Ibrahim also pleaded guilty to making a false statement in an 
immigration matter. 

According to court documents, Ibrahim lied in his a p  aslication for naturalization 
he had p  wasreviously lied on his request for refugee status, falsely claiming that he 
of a member of a minority group in Somalia and suffered p  as a resultersecution 
thereof. lication byIbrahim also admitted he had lied on his naturalization a p  
having previously lied on his refugee a plication by falsely claiming that he had 
not p  su p  terrorist group  rovidedrovided material ort to a , when he had in fact p  
monetary su p  aort to member ofa terrorist organization. 

 MohamadSaeedKodaimati, a national ofSyria, was admitted to theUnitedStates 
in 2001 as a family member of a lawful permanent resident from Syria, and 
subsequently obtained United States citizenship through naturalization. Kodaimati 
entered the United States with the family member. That family member was 
previously admitted as the unmarried son or daughter of a lawful permanent 
resident, who earlier received status as the parent of a United States citizen. In 
2016, Kodaimati was rison formaking false statementssentenced to 96 months in p  
in a terrorism investigation.7 

As p  lea, Kodaimati acknowledged that he lied in March 2015art of his guilty p  
when he stated that he did not know any members of Islamic State in Iraq, a 
designated foreign terrorist organization known as ISIS; that he falsely claimed that 
while in Syria he was never involved with Al Nusrah, also a foreign terrorist 

6 Somali Citizen Sentenced to 15 Years in Federal Prison for Consp  ort to Al-iring to Provide Material Su p  
Shabaab, THE UNITED STATES DEPARTMENT OF JUSTICE (2015), http  r/somali-s://www.justice.gov/usao-wdtx/p  
citizen-sentenced-15-years-federal-p  iring-p  ort-al.rison-consp  rovide-material-su p  
7 San Diego Man Sentenced to 96 months in Prison for Making False Statements in an International Terrorism 
Investigation, THE UNITED STATES DEPARTMENT OF JUSTICE (2016), http  r/san-s://www.justice.gov/usao-sdca/p  
diego-man-sentenced-96-months-prison-making-false-statements-international. 

4 

Document ID: 0.7.22708.21942-000002 

https://s://www.justice.gov/usao-sdca/p
https://s://www.justice.gov/usao-wdtx/p


2844 Prod 1 1132




               

        


              

            


        


               

            


            

               

           

            


                

           


          

              


          

            


 

               

            


           

             


    

         

              


             

              


              

             


              

           


          

              


          

         


                 


    



               


  


  

p

p

p

p
p

p

p

p
p

organization; and that he again lied when he said that while in Syria he had never 
engaged in combat or fired a onweap at anyone. 

In his plea agreement, Kodaimati admitted that he knew a member ofISIS and that 
while in Syria he p  ated in a battle against the Syrian regime, includingarticip  
shooting at others, in coordination with Al Nusrah fighters. 

 Ali Shukri Amin, a national ofSudan, was admitted to the United States in 1999 
as the child ofa diversity visa lottery recipient, and subsequently obtained United 
States citizenship through naturalization. In 2015, he was sentenced to more than 
11 years in p  iring to p  ort and resources to ISIS.8 rison for consp  rovide material su p  

According to court documents, Amin admitted to using Twitter to provide advice 
and encouragement to ISIS and its su p  rovided instruction on howorters. Amin p  
to use Bitcoin, a virtual currency, to mask the p  as well asrovision offunds to ISIS, 
facilitating ISIS su porters seeking to travel to Syria to fight with ISIS. 
Additionally, Amin admitted that he assisted an 18-year-old male resident of 
Virginia, Reza Niknejad, to travel to Syria to join ISIS in January 2015. Niknejad 
was subsequently charged with consp  rovide material ort to terrorists,iring to p  su p  
conspiring to provide material ort to ISIS, and conspsu p  iring to kill and injure 
p  abroad.ersons 

 Khaleel Ahmed, a national ofIndia, was admitted to the United States in 1998 as 
a family member of a naturalized United States citizen from India. Ahmed 
subsequently became a United States citizen through naturalization. In 2010, he 
was sentenced to than eight years in p  iring to pmore rison for consp  rovide material 
su p  terrorists.9ort to 

According to documents, the criminal conspcourt iracy involving Khaleel Ahmed 
and his cousin, Zubair, began no ril 1, 2004, and continued until theirlater than Ap  
arrests on February 21, 2007. As p  iracy, the defendants madeart of the consp  
p  arations to travel overseas in order to engage in acts that would result in therep  
murder or maiming of U.S. military forces in either Iraq or Afghanistan. On or 
about May 21, 2004, the defendants traveled to Cairo, Egypt, with the intent of 
engaging in acts that would result in the murder or maiming ofU.S. military forces 
in Iraq or Afghanistan. Furthermore, Zubair and Khaleel Ahmed researched the 
purchase offirearms, methods ofobtaining firearms instruction (including at least 
one visit to a firing range) and methods ofobtaining instruction in gunsmithing. In 
addition, the defendants collected videos of attacks on U.S. military forces 
overseas, manuals on military tactics and military manuals on onry.weap  

8 Virginia Man Sentenced to More Than 11 Years for Providing Material Su p  ISIL, THE UNITED STATESort to 
DEPARTMENT OF JUSTICE (2015), http  a/p  roviding-s://www.justice.gov/op r/virginia-man-sentenced-more-11-years-p  
material-su port-isil. 
9 Zubair and Khaleel Ahmed Sentenced for Providing Material Su p  Terrorists, THE FEDERAL BUREAU OFort to 
INVESTIGATION (2010), http  ress-releases/2010/cl071210.htm.s://archives.fbi.gov/archives/cleveland/p  
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 M  a national ofYemen, was admitted to the United States in 1997 asufid Elfgeeh, 
a family member of a naturalized United States citizen from Yemen. Elfgeeh 
subsequently became a United States citizen through naturalization. The 
petitioning family member originally entered the United States in 1966 under the 
immigration classification P-51 (no longer used), as the sibling ofa United States 
citizen over the age of21. In 2016, Elfgeeh was sentenced to more than 22 years 
in p  ting to recruit fighters for ISIS.10 rison for attemp  

According to court documents, from December 2013 through May 31, 2014, 
Elfgeeh actively recruited and attempted to send two individuals – both ofwhom 
were coop  – to Syria to join and fight onerating with the FBI at the time behalfof 
ISIS. Additionally, Elfgeeh also sent $600 to a third individual in Aden, Yemen, 
in an effort to assist that individual in traveling fromYemen to Syria for the p  oseurp  
ofjoining and fighting on behalfofISIS. 

In March 2014, Elfgeeh communicated with a Syrian national alleged to be the 
military commander of the Green Battalion of the United Rebels of Homs-Al-
Murabitun, a group of fighters located in Homs, Syria. At the time, the battalion 
was blockaded inHoms andneededmilitary su port, including ammunition, mortar 
shells and explosives that could penetrate armored vehicles, to break out. Elfgeeh 
facilitated communication and coordination between the battalion commander and 
ISIS leadership for the p ose ledging theirurp  of the commander and his battalion p  
allegiance to and joining ISIS. 

During the course ofhis criminal conduct, Elfgeeh used social media to receive and 
disseminate information about foreign terrorist group and their activities in Syrias 
and other countries; to su pdeclare his ort for violent jihad, ISIS and other foreign 
terrorist groups; to inspire and encourage others to engage in violent jihad and/or 
p  to ISIS and other foreign terrorist group  to seek financialledge allegiance s; and 
contributions to assist jihadist fighters. 

 Uzair Paracha, a national ofPakistan, was admitted to the United States in 1980 
as a family member ofa lawful p  wasermanent resident from Pakistan. In 2006, he 
sentenced to 30 years in federal p  roviding material su prison for p  ort to al Qaeda.11 

The evidence at trial proved that Paracha agreed with his father, Saifullah Paracha, 
and two alQaedamembers, MajidKhanandAmmarAl-Baluchi, to p  ortrovide su p  
to al Qaeda by, among other things, trying to help Khan obtain a travel document 
that would have allowed Khan to re-enter the United States to commit a terrorist 
act. Statements from Khan admitted at trial revealed that, once inside the United 
States, Khan intended to carry out an attack on gasoline stations. In February and 
March 2003, Paracha p  hone calls with the formerosed as Khan during telep  

10 New York Man Sentenced to Over 22 Years in Prison for Attempting to Recruit Fighters for ISIL, THE UNITED 

STATES DEPARTMENT OF JUSTICE (2016), http  a/ps://www.justice.gov/op r/new-york-man-sentenced-over-22-years-
p  ting-recruit-fighters-isil.rison-attemp  
11 Pakistani Man Convicted ofProviding Material Su p  al Qaeda Sentenced to 30 Years in Federal Prison, THEort to 
UNITED STATES DEPARTMENT OF JUSTICE, UNITED STATES ATTORNEY FOR THE SOUTHERN DISTRICT OF NEW YORK 

(2006), http  ressreleases/July06/p  r.p .s://www.justice.gov/archive/usao/nys/p  arachasentencingp df 
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Immigration and Naturalization Service (now Immigration and Customs 
Enforcement), called Khan’s bank, and attempted to gather information about 
Khan’s immigration p erwork via the Internet. Paracha also agreed to Khan’sap  use 
credit card to make it a pear that Khan was in the United States, when in fact Khan 
was in Pakistan. Paracha and his father had discussed with Khan and Al-Baluchi 
the p  to $200,000 from al Qaeda inossibility of the Parachas receiving up  
connection with the assistance Paracha was roviding to Khan, which the Parachap  
hoped to invest in their businesses. 

While DOJ is resp  rosecuting international terrorism-related offenses in theonsible for p  
federal courts, not all cases involving foreign nationals with a nexus to terrorism are suitable for 
criminal prosecution. In certain instances, the removal of an individual from the United States 
may be the most effective way to fulfill the national security interests ofthe United States.12 

According to information available to the United States Immigration and Customs 
Enforcement (ICE), since Sep  were roximately 1,716 removals ofalienstember 11, 2001, there a p  
with national security concerns. This number includes, but is limited to, aliens suspnot ected of 
being involved in terrorist or other security-related activities including aliens described in sections 
212(a)(3) or 237(a)(4) ofthe Immigration andNationalityAct, 8 U.S.C. §§ 1182(a)(3), 1227(a)(4), 
and aliens for whom ICE was made aware ofsensitive national security information. 

b. Information Regarding the Number ofForeign Nationals in the United States Who 
Have Been Radicalized After Entry into the United States and Who Have Engaged 
in Terrorism-Related Acts, or ort toWho Have Provided Material Su p  Terrorism-
Related Organizations in Countries That Pose a Threat to the United States. 

As of the date of this report’s issuance, DHS and DOJ lack unclassified, aggregated 
statistical information pertaining to the timing of individual radicalization. DHS and DOJ will 
endeavor to p  ercentage ofindividuals who ear to have radicalizedrovide greater clarity on the p  a p  
to violence after their entry into the United States. Additionally, for p  oses of advancingurp  
terrorismp  lore the timing and trends relatedreventionactivities, DHS andDOJwill continue to exp  
to the radicalization ofsuch individuals. 

c. Information Regarding the Number and Typ ofActs ofGender-Based Violencees 
Against Women, Including So-Called “Honor Killings,” in the United States by 
Foreign Nationals. 

According to the Bureau of Justice Statistics, between 2006 and 2015, there were 
a p  It is unclearroximately 1.3 million non-fatal domestic violence victimizations each year.13 

how many were p  etrated by foreign nationals because the federal government has noterp  
recorded and tracked in an ertaining to gender-basedaggregated statistical manner information p  
violence against women committed at the federal and state level. Such offenses are 
overwhelmingly prosecuted at the state level, andmost states currently do not track crimes in their 

12 Some individuals convicted on terrorism-related charges in the United States have since served their sentences 
and been released, and a ortion ofthose aliens who were subsequently removed. In future Section 11 repp  were orts, 
DHS and DOJ will work to provide a breakdown ofthese figures. 
13 U.S. Dep  to’t ofJustice, Office ofJustice Programs, Bureau ofJustice Statistics, Special Report: Police Response 

Domestic Violence 2 0  15 (2017), available http  ub/p  rdv0615.p .6-20  at s://www.bjs.gov/content/p  df/p  df 
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jurisdictions based on the immigration status of the offender. DHS and DOJ will work to obtain 
and aggregate information resp  this requirement ofSection 11.onsive to 

There is no federal statute sp  rohibiting “honor killings” and the federalecifically p  
government lacks comprehensive data regarding incidents of such offenses at the state and local 
levels. Although the federal government lacks independent data regarding incidents of honor 
killings, a study commissioned and provided to the DOJ’s Bureau of Justice Statistics in 2014 
estimated that an average of23-27 honor killings occur every year in the United States. Based on 
a rep  le studied through op  media sources, 91 p  of the victims in honorresentative samp  en ercent 
killings in North America were murdered for being “too westernized.”14 The study further 
estimated that a p  occurroximately 1,500 forced marriages every year in the United States. 

Additional information is also publicly available regarding incidents of gender-based 
violence against women—which can occur in contexts other than so-called “honor killings,” such 
as sex offenses, and Female Genital Mutilation (FGM). 

Regarding sex roducedoffenses, the Government Accountability Office (GAO) in 2011 p  
an estimate regarding the p ulation ofcriminal aliens incarcerated in state pop  risons and local jails 
from fiscal years 2003 through 2009.15 In that rep  eriod, aliensort, GAO estimated that over that p  
were convicted for 69,929 sex offenses—which, although not exp  ort, inlicitly stated in the rep  
most instances constitutes gender-based violence against women. 16 

FGM represents another form of gender-based violence against women, and is a federal 
criminal offense under 18 U.S.C. § 116. It, too, constitutes another crime that has not been tracked 
in a statistically-aggregated manner at the state level, and is largely underrep  aorted. However, 
study completed in 2016 by the Centers for Disease Control estimated that 513,000 women and 
girls in the United States were at risk for undergoing FGM or its consequences in 2012—anumber 
three times higher than the number estimated at risk in 1990.17 It further noted that, although 
further research is necessary to ect the pgather scientifically valid data with resp  to ractice in the 
United States, the estimated increase “was wholly a result of rapid growth in the number of 
immigrants from FGM/C-practicing countries living in the United States.” 

d. Any Other Information Relevant to Public Safety and Security as Determined by 
the Secretary ofHomelandSecurity or the AttorneyGeneral, Including Information 
on the Immigration Status ofForeign Nationals Charged with Major Offenses. 

i. DHS Encounters with Known or Suspected Terrorists 

The United States faces a ersistent terror threat, and individuals with tiesserious and p  to 
terror can and will use athway to enter our country. Accordingly, DHS has taken significantany p  

14 Cynthia Helba et al., Report on Exploratory Study into Honor Violence Measurement Methods (2014), available 

at http  dffiles1/bjs/grants/248879.p .s://www.ncjrs.gov/p  df 
15 U.S. Gen. Accountability Office, GAO-11-187, Criminal Alien Statistics—Information on Incarcerations, Arrests, 
and Costs (2011), available at ://www.gao.gov/assets/320/316959.p .http  df 
16 Id. at 21. 
17 Howard Goldberg et al., Female Genital Mutilation/Cutting in the United States: Updated Estimates of Women 
and Girls at 12, orts 340–347 (2016), available atRisk, 20  131 Public Health Rep  
http  ub.com/doi/p://journals.sagep  df/10.1177/003335491613100218. 
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steps to rove otential routes used by known or suspimp  the security ofall p  ected terrorists (KST) 
to travel to the United States to ensure that individuals who would do harm to Americans are 
identified and detected, and their p  are ted. These figures reflect the challenges faced bylots disrup  
the United States and demonstrate the necessity to remain vigilant and proactive in our 
counterterrorism posture. 

DHS is focused on ing nefarious actors out of the United States, espkeep  ecially KSTs. 
During the course artment encounters thousands of terror-connectedof any given year, the Dep  
individuals attemp  In the interest ofting to reach our territory, whether by air, sea, or land. 
transp  roducing recent figures detailing DHSarency, DHS is p  encounters with KSTs. 

In fiscal year 2017, DHS had 2,554 encounters with individuals on the terrorist watchlist 
(also known as the FBI’s Terrorist Screening Database) traveling to the United States. Of those 
encounters, 335 were attemp  to enter were ting to enterting by land, 2,170 attemp  by air, and 49 
were attemp  sea. Where consistent with the law, such individuals are denied entryting to enter by 
into the United States, while in some cases law enforcement authorities are notified and can take 
a p riate action. This data only includes individuals ofwhich the United States encounteredrop  
and not all ofthose who may have entered or ted toattemp  enter the country undetected. 

ii. Arrests and Removals of Aliens Convicted of Aggravated Felonies or Two or 

More Felonies 

DHS Components maintain a variety of statistics on foreign nationals charged with 
aggravated felonies18 to include drug trafficking offenses, national security crimes, and violent 
crimes such as e, robbery, and kidna pmurder, rap  ing. 

ICE statistics reflect that from October 1, 2011, to tember 30, 2017, total of355,345Sep  a 
non-U.S. citizen offenders19 were arrested by ICE for p  oses of removal20 after purp  reviously 
having been convicted of an aggravated felony, as defined in 8 U.S.C. § 1101(a)(43), or two or 
more crimes each p  more than one year (felony offenses). During that same eriod,unishable by p  
a total of 372,09821 non-U.S. citizen offenders were removed from the United States after 
conviction ofan aggravated felony or two or more felonies. 

iii. Egregious Public Safety Referrals 

The United States Citizenship and Immigration Services (USCIS) and ICE work together 
as p  edite the removal ofcriminal aliens. Upart oftheir unity ofeffort to exp  on receiving a request 
by a foreign national for immigration-related benefits, USCIS’ Fraud Detection and National 
Security Directorate (FDNS) refers information to ICE that indicates a foreign national is under 

18 See 8 U.S.C. § 1101(a)(43). 
19 This number reflects only those aliens who ICE was able to identify and locate or encountered through 
enforcement op  eration with ICE enforcement op  some jurisdictions, aerations. As a result ofnon-coop  erations by 
significant number ofcriminal aliens within this category were not identified and located or encountered by ICE 
and, as a consequence, were not included in this total. 
20 This represents a combination ofimmigration-related and criminal violations. 
21 This number reflects only those aliens who ICE was able to identify and locate or encountered through 
enforcement op  eration with ICE enforcement op  some jurisdictions, aerations. As a result ofnon-coop  erations by 
significant number ofcriminal aliens within this category were not identified and located or encountered by ICE 
and, as a consequence, were not included in this total. 
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investigation, has been arrested for (without disposition), or has been convicted of an egregious 
felony including, but not to: murder; rap  ornograplimited e, firearms trafficking, child p  hy, and 
other significant felonies. 

Data from USCIS’ FDNS Directorate shows that between 2007 and 2017, USCIS referred 
45,858 foreign nationals who a plied for immigration benefits to ICE for criminal or civil 
enforcement action, based on information indicating that such foreign nationals had committed 
egregious public safety-related offenses within the United States. 

iv. Foreign Nationals Denied Boarding on Flights Destined for the United States 

Finally, as ublished in the United States Customs and Border Protection’s (CBP) annualp  
“Border Security Report,” the National Targeting Center (NTC), the Immigration Advisory 
Program (IAP), and the Regional Carrier Liaison Group (RCLG) led CBP efforts between FY 
2010 and FY 2016 to identify and prevent the boarding of 73,261 foreign travelers on flights 
destined for the United States, who may have presented an immigration or security risk. 

CBP works with industry p  ublic. IAP empartners to ensure the safety ofthe traveling p  loys 
CBP officers at foreign airp  assenger information and/or assess theorts where they review p  
p  rior to their U.S.-bound flights.assenger documentation p  IAP officers make “no board” 
recommendations to carriers and host governments regarding passengers bound for the United 
States. RCLGs located in Honolulu, Miami, and New York, expand the Nation’s zone ofsecurity 
beyond the physical U.S. borders by working with commercial carriers to prevent the boarding of 
p  ose a security threat, have fraudulent travel documents, or are otherwiseassengers who may p  
inadmissible to the United States. 

III. Conclusion 

DHS and DOJ p  a rotecting the national security of the United States,lay vital role in p  
especially against terror threats. DHS actively works to block known or suspected terrorists from 
entering theUnited States and is also focused on combating terrorist radicalization and recruitment 
in U.S. communities. DOJ is committed to rosecutionthe continued investigation and criminal p  
of terrorists and other malicious actors, as well as criminal and civil denaturalization of U.S. 
citizens who derive their citizenship through naturalization fraud. 

DHS, in consultation with DOJ, will continue to ort roprep  a p riate information regarding 
terrorism-related activity, as well as other information as directed under the President’s Executive 
Order, in an effort to highlight the threats facing the United States, trends, and relevant U.S. 
Government actions. At the same time, DHS and DOJ urge all U.S. states to work closely with 
the federal government on s ort in the interestclosing the data collection gap identified in this rep  
offull transp  eoparency and accountability to the American p  le. 
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