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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Edith Fine, Respondent; 8
U S.C. 8§ 1324a Proceeding; Case No. 89100363.

DECI SI ON AND ORDER ON DEFAULT
(Decenber 19, 1989)
MARVIN H MORSE, Adninistrative Law Judge

Appear ances: MARGARET PHI LBI N, Esq., for the Immgration and
Nat ural i zati on Servi ce.

JOEL L. STEWART, Esq., for the Respondent.
Statutory Background

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Nov. 6, 1986), at section 101, enacted section
274A of the Immigration and Nationality Act of 1952, (INA or the Act),
8 U S . C 8§ 1324a, introducing an enforcenent program designed to
i npl enent the enployer sanctions provisions prohibiting the unlawf ul
enpl oynent of aliens.

Procedural Background

On July 28, 1989, the Immigration and Naturalization Service (INS
or the Service), filed a Conplaint against Edith Fine (Respondent),
al | egi ng one count of unlawful enploynent of a naned alien and one count
of failure to properly verify the enploynent of the sane naned
i ndi vi dual .

The first count alleges that Respondent knowingly hired and/or
continued to enploy a naned individual unauthorized for enploynent in the
United States in violation of 8 U S.C. 8§ 1324a(a)(1)(A) and/or 8 U S.C
8 1324a(a)(2). The second count alleges that Respondent failed to
properly prepare, retain or produce after request an enploynent
eligibility verification form INS Form 1-9, for the sane naned
individual in violation of 8 U S.C. § 1324a(a)(1)(B).
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These allegations were set forth in a Notice of Intent to Fine (NF)
dated May 31, 1989.

The Conpl aint, dated July 20, 1989, incorporating by reference the
NIF, transmtted Respondent's request for hearing in the formof a letter
from Respondent's attorney dated June 26, 1989.

The Conplaint requests an order directing Respondent to cease and
desist from violating 8 U S.C. 8 1324a; seeks a $500.00 civil nopney
penalty for knowi ngly hiring and/or continuing to enploy an unauthorized
alien, and requests a $250.00 civil noney penalty for a single paperwork
vi ol ati on.

By Notice of Hearing dated August 1, 1989, Respondent was advi sed
of the filing of the Conplaint, the opportunity to answer within thirty
(30) days after receipt of the conplaint, ny assignnent to the case, and
the approximate |location for a hearing, i.e., in or around Mani,
Florida. The Notice provided, inter alia that "~ [T] he Respondent's Answer
must be filed within thirty (30) days after receipt of the Conplaint.

If the Respondent fails to file an Answer within the tine provided
t he Respondent may be deenmed to have awaited his/her right to appear and
contest the allegations of the Conplaint, and the Adm nistrative Law
Judge may enter a judgnent by default along with any and all appropriate
relief."’

By Motion for Enlargenent of Tine dated August 18, 1989, Respondent,
reciting that Respondent's counsel had recently been attending "~ “the
Board of Governors Meeting of the Anerican Inmmigration Lawers
Association . . .'' and that “°. . . the case involves substantial issues
of constitutional |aw which need to be adequately researched before an
Answer can be filed,'' Respondent asked that the tinme in which to respond
to the Conplaint be extended to August 30, 1989." By tel ephone call to ny
secretary on August 23, 1989, Respondent's counsel advised that he now
realized that tine for reply to the service of the Conplaint ran from
receipt of the Notice of Hearing (transmtting the Conplaint) rather than
fromhis earlier receipt of a courtesy copy of the Conplaint (presunably
received from Conpl ai nant), rendering the notion unnecessary.

As nmore fully described in ny order dated Septenber 20, 1989,
Respondent on Septenber 5 filed an August 30 Mtion to Quash the
Conmplaint. | understood Respondent's Mtion to have clained in effect
that constitutional infirmties so infected INS subpoena practice agai nst
Respondent in an investigation inplicated by the instant proceeding as
to render the Conplaint ineffective. Foll ow

*
Ref erences to Respondent, except where the text inplies otherwi se, are references to
pl eadings filed (or, not filed) by counsel for Respondent.
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ing receipt on Septenber 13, 1989, of Conpl ai nant's Septenber 8 Response,

on Septenber 20, 1989, | issued ny Order Denying Respondent's Mdtion to
Quash the Conplaint and Pernitting Answer Wthin A Tine Certain. Having
rejected the Mtion on the nerits, | provided that ~°. . . consistent

with FRCP 12(a), an answer by respondent wll be tinely if filed not
| at er than Tuesday, OCctober 3, 1989.'

An Answer was not forthcoming in response to ny Septenber 20 order
Instead, on OCctober 6, 1989, | received a Mtion to Reconsider
Respondent's Mtion to Quash the Conplaint, dated October 2, 1989. As
recited in the third paragraph of ny Oder Denying Mdtion for
Reconsi deration and Extending Tinme to Answer issued Cctober 11, 1989

without awaiting a responsive pleading, | considered the Mtion
notwithstanding it was an unauthorized pleading. After explicitly
cautioning respondent "~“that unless an answer to the conplaint is
received by ne not later than Cctober 23, 1989, | will entertain an

appropriate nmotion by conplainant for entry of a default decision.'' |
concl uded the order as foll ows:

"1 have entertained respondent's notion for reconsideration, and . )
have found it wanting. The notion is denied. It remains for respondent
timely to answer the conplaint.'

By Mbtion for Default Judgnent dated October 13, 1989, filed Cctober
18, INS asked that respondent be found in default for failure tinely to
answer the conplaint. By Notice of Interlocutory Appeal dated October 18,
1989, filed Cctober 20, 1989, Respondent advised that she had filed a
petition for review in the Eleventh Crcuit of the Cctober 11 order
denying reconsideration of the original notion to quash. Acknow edging
t he heavy burden to be overcone by a petitioner for interlocutory review,
Respondent nevertheless again declined to file an Answer, instead
requesting a stay pending decision by the court of appeals. By Notice
dated Cctober 18, 1989, filed Cctober 23, 1989, Respondent asked that |
“Tgrant an appropriate extension of tinme to reply to any pleadings that
may be filed' ' between Cctober 19 and 23, 1989, because Respondent's
counsel "“a solo practitioner, will be out of the country . . .'' at that
time.

The INS notion appeared to ne prenature in light of ny having on
Cctober 11, 1989, granted Respondent a further period of tinme until
Cctober 23 to provide ne with an Answer to the Conplaint. Also, | was
unper suaded t hat Respondent had not had anpl e opportunity to conply with
repeated extensions of tine in which to file an Answer. Accordingly, |
i ssued on October 25, 1989 an Oder Overruling Mtion for Default
Judgnment, Wthout Prejudice to Filing a Renewed Mdtion, and Rejecting
Respondent's Notices for Additional Tine.
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By Response dated Novenber 9, 1989, filed Novenber 13, Respondent
answered the Conplaint, reciting, inter alia, that she incorporated " al
previous pleadings and notions into this Answer,'' and adding as an
““additional defense not yet raised,'' that IRCA ““as it applies to
donestic household workers is unconstitutionally vague Lo
precluding any enforcenent action. Conplainant on Decenber 4 filed a
Decenber 1, 1989 Mdtion to Strike contending that Respondent was not only
out of tinme and that, in any event, the newly articulated constitutiona
defense was "~ “insufficient, inpertinent, and without nerit.'' Respondent
on Decenber 18, 1989, filed an undated Response to Conplainant's Mbtion
to Strike attenpting to refute Conplainant's conditional argunents
agai nst her challenge to section 101 of I RCA as unconstitutionally vague
and overly broad as applied to Respondent as a honeowner

Fi ndi ngs of Fact and Concl usi ons of Law

Respondent, through no fault of Conplainant or the bench, has
forfeited whatever defense she might tinely have asserted in response to
the Conplaint in this case. Had Respondent only answered the Conpl aint
in accord with the tinmefranes set by regulation, as tw ce extended
further by the judge, she would have preserved her posture as a party
litigant without prejudice to her clains before ne or on appeal. |nstead,
Respondent, through counsel, has utterly failed to follow elenentary
procedures which are virtually universal in character throughout the
Anerican system of justice. Failure on the part of Respondent to adhere
to established precepts requires ne on the bases of prudence and
principle to reject as late-filed her Response dated Novermber 9, 1989.

Accordingly, failure of Edith Fine to file a tinely Answer to the
Conpl aint constitutes the basis for entry of a judgnent by default within
the discretionary authority of the admnistrative l|aw judge. The
conclusion to that effect renders nobot the notion practice addressed to
Respondent's affirmative defense in her Response dated Novenber 9, 1989,
t hat IRCA as it applies to donmestic enployees . . . is
unconstitutionally vague. n

What ever precedent a decision in this case night have provided with
respect to applicability of 8 U S. C. § 1324a to enploynent of donestic
enpl oyees has been substantially sacrificed by Respondent's persistence
in delaying an Answer. | do note, however, that | essentially addressed,
and rejected, the argunent raised by Respondent's affirmative defense
al though in a commercial enploynent context, in United States v. Big Bear
Mar ket, No. 88100038 (OCAHO March 30, 1989) (supplenental decision and
order, April 12, 1989), aff'd by Attorney Ceneral (Acting CAHO (May 5,
1989),

767



1 OCAHO 116

Enpl. Prac. @uide (CCH) para. 5193, appeal pending, 9th Crcuit (No. 89-
70227 filed May 31, 1989), at pp. 29-31 (slip. op.). | amunaware of any
distinction in section 102 between household enpl oyers on the one hand
and any or all other kinds of enployers on the other hand. Liability for
breach of 8 U S. C. § 1324 does not turn on any threshold nunber of
enpl oyees as does liability for unfair immgration-related enploynent
practices wunder Section 102 of |IRCA  specifically 8 US. C )
1324b(a)(2)(A). It follows that although the grant of Conplainant's
Motion for Default Judgnent noots the pleadings on this score, it is
nonet hel ess certain that Section 101 of |IRCA applies to donestic
enployers in the United States no | ess than to other enpl oyers. See, e.g.
"“Conmittee on the Judiciary Report on S. 1200, as anmended,'' S. Rep. 99-
132, 99th Cong., 1st Sess. 31-32 (1985).

No tinely Answer havi ng been received from Respondent, | find Edith
Fine in default, having failed to answer the allegations of the
Conpl ai nt, notw thstandi ng repeated directions and opportunity to do so.
Respondent's failure to tinmely answer entitles the admnistrative |aw
judge to treat the allegations of the conplaint as admtted.

The history of the filings, and non-filings, in this case is
reflected in the several orders nentioned in this Decision and O der,
here incorporated by reference and attached as Exhibits A, B and C, dated
Sept enber 20, 1989, Cctober 11, 1989 and Cctober 25, 1989, respectively.

ACCORDI NGLY, IN VIEW OF ALL THE FOREGO NG |IT IS FOUND AND
CONCLUDED, that respondent is in violation of 8 U S.C. § 1324a(a)(1) (A
and/or 8 U S C § 1324a(a)(2) wth respect to her hiring and/or
continuing to enploy in the United States Aive Cornwall, the individua
named in the first count of the Conplaint, knowing that this person was
unaut hori zed for enploynment in the United States, and in violation of 8
US C 8§ 1324a(a)(1)(B) for failure to conply with the enploynent
verification requirenents with regard to Aive Cornwall, the individua
naned in the second count of the Conplaint.

I T 1S HEREBY ORDERED:

(1) that respondent pay a civil noney penalty in the anount of
$500.00 for the violation in the first count of the Conplaint and $250. 00
for the violation in the second count for a total of $750.00.

(2) that respondent cease and desist fromfurther violating section
274A of the Act, 8 U S.C. § 1324a; and

(3) that the hearing in this proceeding is cancelled.

This Decision and Order on Default is the final action of the judge
in accordance with 28 C.F.R § 68.50(b) of the rules of practice
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and procedure of this Ofice, 54 Fed. Reg. 48593, 48606, Novenber 24,
1989, replacing fornmer 28 C.F. R 8§ 68.51(b). As provided in those Rul es
at new 28 CF.R 8 68.51 (replacing forner 28 C.F.R § 68.52), this
action shall becone the final Oder of the Attorney General unless,
within thirty (30) days from the date of this Decision and Order, the
Chi ef Administrative Hearing Oficer shall have nodified or vacated it.

SO ORDERED.
Dated this 19th day of Decenber, 1989.

MARVI N H. MORSE
Adm ni strative Law Judge
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