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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Wahab E. Ekunsumi, Conplainant vs. Hyatt Regency Hotel of
Cincinnati, Respondent; 8 U S.C. 8§ 1324b Proceedi ng; Case No. 89200186.

I NTERI M ORDER GRANTI NG I N PART W THOUT PREJUDI CE, AND DENYI NG | N PART,
RESPONDENT' S MOTI ON TO DI SM SS

St at enent

On May 24, 1988, Wahab E. Ekunsumi filed a charge against " Hyatt
Regency Hotel,'' whose address was given in the charge as 5th and Elm
Street in Cdincinnati, GChio, wth the Equal Enploynent Qpportunity
Commi ssion (" 'the EECC ') and the Chio Cvil R ghts Conmission (" "the
OCCRC '). This charge alleged that Hyatt, allegedly an enployer with nore
than 15 enpl oyees, had violated Title VII of the Cvil Rights Act of 1964
by discharging M. Ekunsumi on May 20, 1988, and by previously passing
hi m over for pronotion and failing to give himhis 6-nbobnth eval uati on,
all because M. Ekunsum's national origin is N gerian. The "“notice of
the charge'' of discrimnation sent to Hyatt on May 26, 1988, stated,
inter alia;

VWil e EEOC has jurisdiction (upon the expiration of any deferral requirenent if
this is a Title VIl charge) to investigate the charge, EECC may refrain from
begi nning an investigation and await the issuance of the [OCRC s] final findings

and orders . . . In many instances the [EEOCC] will take no further action .
In the absence of any contention otherwi se, | assune that this charge is
still pending and has not been processed beyond the investigatory state.

On Novenber 2, 1988, the Special Counsel for Inmigration Related
Unfair Enploynent Practices of the United States Departnent of Justice
(""the Special Counsel'') received from M. Ekunsumi a charge (here
cal l ed the Special Counsel charge) against ~ " Hyatt Regency Hotel,'' whose
address was given as 5th and Elm Street in Cincinnati, GChio, alleging
that Hyatt had di scrim nated agai nst
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himon May 20, 1988, the discharge date alleged in his EEOC OCRC char ge,
inviolation of 8 US.C. 8§ 1324b (the Inmmigrati on Reform and Control Act,
herein sonetines called the IRCA). Material portions of the Special
Counsel charge are described in "~ “Analysis,'' infra. The Special Counse

charge stated that a charge based on the sane set of facts had been filed
with the EECC, noreover, attached to the Special Counsel charge was a
copy of the sworn statenent which M. Ekunsum had filed on May 24, 1988,
with the EECC. By letter to M. Ekunsum dated Novenber 8, 1988, the
Speci al Counsel stated, in part:

Pursuant to the Imiigration Reformand Control Act of 1986, the O fice of Special
Counsel wll wundertake an investigation of your charge in order to deternine
whet her there is reasonable cause to believe that it is true. If the Special
Counsel determines that there is reasonable cause to believe your charge is true
and that a conplaint should be filed, a conplaint with respect to your charge wl|l
be brought before a specially designated adm nistrative |aw judge, Ofice of the
Chief Admnistrative Hearing Oficer, US. Departnent of Justice. 8 US.C
§1324b(d) (1).

If within 120 days, by March 2, 1989, the Special Counsel has not filed a conplaint
regarding this matter, you may file your own conplaint directly with such a judge.
8 US.C 81324b(d)(2). If at the end of the 120-day period you choose to file such
a conplaint, you will have an additional 90 days, until My 31, 1989, in which to
do so. Conplaints filed after the end of this additional 90-day period will not be
accept ed.

By letter to Hyatt dated Novenber 8, 1988 (less than 180 days after
M. Ekunsum's discharge), the Special Counsel stated, inter alia, that
his discharge "~"is being investigated as a charge of citizenship
di scrimnation.'

By letter to M. Ekunsumi dated March 2, 1989, the Special Counsel
stated, in part:

This is to advise you that as of March 2, 1989, the 120-day investigatory period
is over; however, this Ofice is continuing its investigation.

You are further advised that you may file your own conplaint directly with an
adm nistrative law judge at any tinme within 90 days from the end of our 120-day
investigative period or until My 31, 1989. 28 C.F.R 844.303(c)(2). The Speci al
Counsel retains the right to intervene in any action brought by you based upon your
charge. Any conplaint should be filed with the Ofice of Chief Adninistrative
Hearing Oficer, United States Departnent of Justice .

On April 14, 1989, M. Ekunsum filed the instant conplaint with the
office of the chief admnistrative hearing officer. This conplaint
al | eges that respondent violated 8 U. S.C. 81324b by firing M. Ekunsuni,
but does not specify a date; as previously noted, his EEOCC charge all eges
that he was discharged on My 20, 1988. WMaterial portions of the
conplaint are described in "“Analysis,'' infra. By letter dated May 3,
1989, the Special Counsel advised M. Ekunsum and Hyatt that the Special
Counsel would not file a conplaint regarding ~“citizenship status
di scrimnation . . . This
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office lacks jurisdiction to nmake a determnation on M. Ekunsum's
nati onal origin charge because the Hyatt Regency enploys nore than 15
enpl oyees. ' '?

On May 30, 1989, Hyatt filed a notion to disniss the conplaint which
M. Ekunsumi had filed against it wth the office of the chief
adm ni strative hearing officer and which was thereafter assigned to ne.
Hyatt appears to rely on 28 CFR 844.300(d), which provides:

No overlap with EEOCC conplaints. No charge nay be filed respecting an unfair
i mm gration-related enploynent practice described in 844.200(a)(1) [which forbids
certain kinds of national-origin discrinmination] if a charge with respect to that
practice based on the same set of facts has been filed with the Equal Enpl oynent
pportunity Conmi ssion under Title VIl of the Cvil R ghts Act of 1964, unless the
charge is dism ssed as being outside the scope of such title. No charge respecting
an enploynent practice may be filed with the Equal Enploynment Opportunity
Commi ssi on under such title if a charge with respect to such practice based on the
sanme set of facts has been filed under this section, unless the charge is disni ssed
by the Special Counsel as being outside the scope of this part.

Also relevant to this claim by respondent are the follow ng
provisions of 8 U S.C. 81324b(b)(2):

No Overlap with EEOC conmplaints.--No charge may be filed respecting an unfair
immgration-rel ated enpl oynent practice described in subsection (a)(1)(A) of this
section [which subsection forbids certain kinds of national-origin discrimnation]
if a charge with respect to that practice based on the sane set of facts has been
filed with the Equal Enploynment Opportunity Comm ssion under title VII of the Cvil
Ri ghts Act of 1964, unless the charge is disnissed as being outside the scope of
such title. No charge respecting an enpl oynent practice nmay be filed with the Equal
Enpl oyment Qpportunity Comm ssion under such title if a charge with respect to such
practice based on the sane set of facts has been filed under this subsection,
unl ess the charge is disnmissed under this section as being outside the scope of
this section.

On June 2, 1989, | issued an order to M. Ekunsum to show cause
on or before June 30, 1989, why Hyatt's notion to dismss should not be
granted. No tinely reply has been received from M. Ekunsum, who (as
previously noted) is a |layman not represented by counsel .?

lsee 8 U.S.C §1324b(a)(2)(B); 42 U.S.C. 2000e(b). Hyatt's nmotion to me contains
no averment regarding the size of its work force, and does not request ne to take any
action on that basis. | note that M. Ekunsum's charges both allege that Hyatt
enpl oys nore than 15 enpl oyees. Hyatt's answer to the conplaint admits that it enploys
nore than 3 enpl oyees.

2By letter to M. Ekunsum dated June 2, 1989, | drew his attention to his right
to be represented, at his own expense, by an attorney. No attorney has yet filed a
nmoti on of appearance on his behal f.

868



1 OCAHO 128

Di scussi on
I. The daimof Discharge because of National Oigin

| agree with Hyatt that at least the literal |anguage of 28 CFR
844.300(d) (as well as 8 U.S.C. 81324h(b)(2)) calls for disnissal of the
conplaint to the extent that it alleges that Hyatt discharged M.
Ekunsum because of his national origin. However, | amaware (1) that the
EEQCC charge is still pending; (2) that at least theoretically, that
charge may eventually be dism ssed as being outside the scope of Title
VII; and (3) that if the national-origin conplaint herein is disnissed
solely because of the concurrently pending charge before the EECC
al l eging a discharge because of national origin, and that portion of the
EEQCC charge is thereafter dism ssed as being outside the scope of Title
VI1, a proceeding thereafter initiated by M. Ekunsunmi, again alleging
that in May 1988 he was discharged because of his national origin in
violation of 8 U S.C. 81324b, may be subject to disnissal on the basis
of 8 U S C. 81324b(d)(3), which provides, "~ "No conplaint may be filed
respecting any inmgration-related unfair enpl oynent practice occurring
nore than 180 days prior to the date of the filing of the charge with the
Special Counsel;'' | note that Hyatt's answer to the conplaint before ne
alleges that it “~"is barred by the statute of limtation specified in 28
CFR 844.301(d)“*and any other applicable tine linitation on conplaints.'
This result would strike nme as pal pably unjust, particularly because M.
Ekunsum has not even arguably either failed to take whatever tinely
action he could have taken to protect his rights, or engaged in any abuse
of process by initiating proceedings with nore than one agency based on
the sanme all egations of a discharge because of his national origin. H's
claimthat he was discharged on May 20, 1988, in violation of Title VII
was set forth in a charge which he filed with the EEOCC no | ater than My
26, 1988. He then waited for 5 nonths, during which the EECC failed to
dismiss his charge on the ground that it was "~ “outside the scope'' of
Title VII, before filing his Novenber 2, 1988, charge with the Speci al
Counsel . Not until after the Special Counsel (while his investigation was
still pending) advised M. Ekunsum by letter

8See also 8 U.S.C. §1324b(a)(2) (B), which provides that | RCA s prohibition of
discrimnation by a person or entity against an individual because of his national
origin does not apply to " “discrimnation because of an individual's national origin
if the discrimnation with respect to that person or entity and that individual is
covered'' by Title VII of the Cvil R ghts Act of 1974.

A 1f the Speci al Counsel receives a charge after 180 days of the alleged
occurrence of an unfair inmgration-rel ated enpl oynment practice, the Special Counsel
shall disniss the charge with prejudice."’
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dated March 2, 1989, that he could file a conplaint directly with an
admnistrative |law judge until My 31, 1989, but not thereafter (see 28
CFR 844.303(c)(1)(2)), and the EECC had still failed to disnmiss his My
1988 charge on the ground that it was outside the scope of Title VII, did
he file the instant conplaint on April 14, 1989.

| shall dismiss the conplaint without prejudice to the extent that
it alleges that respondent discharged M. Ekunsum because of his
nati onal origin. However, in taking such action, | rely not only on the
statutory and regulatory provisions regarding action to be taken with
respect to charges filed before both the EECC and the Special Counsel,
but also on the absence of any suggestion that the EEOC would be
warranted in disnmissing the charge before it as outside the scope of
Title VII. Thus, the 1986-1987 edition of the Red Book issued by the
American Hotel Association Directory Corporation states at p. 555 that
the "~ “Hyatt Regency--Cincinnati;'' at 151 W b5th Street in downtown
Cincinnati, Ohio, has 484 roons. | need not and do not consider what
action I would take on a showing of (1) a real issue as to whether a
respondent is within the scope of Title VII and (2) an arguabl e case that
if not so subject, that respondent is covered by the I RCA %I hope that by
the time (if ever) such a problem is presented, the relevant statutes
and/or regulations have been clarified so that a national-origin
discrimnation claim otherwi se cognizable under the IRCA is not even
arguably subject to dismissal, with prejudice, solely because a tinely
charge wunder such provisions was precluded by the fact that EECC s
dismissal of a like charge before it, on the ground that it was outside
the scope of Title VII, did not issue until nore than 6 nonths after the
di scrimnation conplained of. Cf. Menorandum of Under st andi ng between the
Equal Enpl oynent Cpportunity Comm ssion and the O fice of Special Counsel
for Inmmigration Related Unfair Enploynent Practices, 54 F.R 32499
(August 8, 1989); Interim Agreenent Between the Equal Enploynent
Qpportunity Conmi ssion and the Ofice of Special Counsel for Imrgration
Rel ated Unfair Enploynent Practices, 53 F.R 15904 (May 4, 1988).

>The di scrimination provisions of the Gvil R ghts Act of 1964 do not apply to
(1) enployers who are not engaged in an industry affecting comerce or who have fewer
than 15 enpl oyees per day in each of at |east 20 cal endar weeks per cal endar year; (2)
Indian tribes; or (3) bona fide, tax-exenpt menbership clubs. See 42 U S.C. §2000e(b).
Al t hough inapplicable to enployers with fewer than 3 enpl oyees (8 U. S. C.
§1324b(a)(2)(A)). 8 U.S.C. 81324b contains none of the aforementioned linmtations on
its scope.
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Il1. The Alleged O aimof Discharge Because of Citizenship Status

Hyatt contends that the dism ssal of the conplaint with respect to
di scharge because of national origin requires the disnmissal of the
conplaint inits entirety. | disagree. Initially, | disagree with Hyatt
that the conplaint alleges only discharge because of national origin, and
accept M. Ekunsuni's contention that the conplaint also alleges that he
was di scharged because of his citizenship status. According to the
Speci al Counsel's nenorandum (p. 2) dated August 8, 1989, in preparing
his pro se conmplaint M. Ekunsum used a form conplaint designed to
acconmmodat e either or both types of allegations. Printed portions of this
form state (underlining and brackets also printed) “~"[for Citizenship
charges insert 2A]/2A (Conplainant, include address) is a [citizen],
[national], or [intending citizen] of the United States of Anerica, as
defined by 8 U S.C. 81324b(a)(3).'' M. Ekunsum underlined the words
““intending citizen.'' The form specifically called for “~"2A"' for
"“Citizenship charges;'' noreover, as M. Ekunsum correctly points out,
such an allegation would have been immterial if his allegation of
unl awful notive had been limted to national origin.® Mreover, paragraph
6 of the printed form states (underlining and brackets in original),""'
. . . (the Respondent) knowingly and intentionally [fired] OR [refused
to hire] [conplainant] because of his/her [citizenship status] OR[------
---- national origin] in violation of 8 U S.C. 81324b.'' M. Ekunsum did
not delete any portions of this printed material, but nerely underlined
the words ““intentionally [fired]'' and inserted the word "~ Nigerian'
before the printed words " “national origin.'' |In addition, paragraph 7
of the printed form states (underlining and brackets in original),
""[After] or [Athough] (Conplainant) was [refused enploynent] or
[fired], [the position remained open and (Respondent) continued to seek
applications from individuals with (Conplainant's) qualifications.] OR
[simlarly situated individuals of a different citizenship status (or
national origin) were not fired.]'' M. Ekunsum did not delete any
portions of this nmaterial, but nerely underlined the words ~“fired' ' and
““qualifications.''

Hyatt further contends that even if the conplaint does include an
allegation (as | have found it does) that M. Ekunsum was discharged
because of his citizenship status, that portion of the conplaint nust be
di sm ssed because the underlying charge allegedly affords insufficient
support under 8 U.S.C. 81324b(b)(1) and (d)(2).

6Corrpare 8 U S.C. 81324b(a)(1l)(A), which forbids certain discrimnation because
of ““such individual's national origin,'' with 8 U S.C. § 1324b(a)(1)(B), which
forbids such action “~“in the case of a citizen or intending citizen . . . , because of
such individual's citizenship status.”
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Hyatt relies upon the fact that on the charge form signed by M.
Ekunsum, after the statenment that "~ “Injured Party Was Discrinmnated
Agai nst Because of (check one or both),'' no check mark appears in the
box before the word "~ " Citizenship,'' but a check mark does appear in the
box before the words "~ "National Oigin,'' after which appears the
handwritten entry ~“(Nigerian).''’ As to the procedurally necessary
relationship between a charge and a conplaint, | am unaware of any cases
arising under 8 U. S.C. 81324b. However, | agree with the Special Counse

that appropriate authority is provided by decisions under Title VIl of
the Civil Rghts Act. | so conclude because both statutes forbid
di scharge or refusal to hire because of national origin (although with
respect to different actors), because under certain circunstances
nati onal origin and/or citizenship-status discrimnmnation charges filed
with EECC are referred by it to the Special Counsel and vice versa (see
Menor andum of Understanding, supra, and Interim Agreenent, supra), and
because (as discussed infra) the considerations which underlie such Title
VIl decisions are likewise present in |IRCA cases, See US. v Msa
Airlines, 8 US. C 81324b proceeding, Case No. 8820001, July 24, 1989
(Adm nistrative Law Judge Marvin H Mrse), at p. 26. Under Title VII,
"TAny violations that the EECC ascertains in the course of a reasonable
i nvestigation of the charging party's conplaint are actionable.'' Genera

Tel ephone Co. v. EECC, 446 U. S. 318. 331 (1980). Thus, in holding that
a charge alleging racial discrimnation was sufficient to support a Title
VIl action alleging discrimnation on the basis of sex, the Court of
Appeals for the Sixth Circuit (within whose jurisdiction the instant case
arose) stated (Equal Enpl oynent Opportunity Commission v. MCall Printing
Corp., 633 F.2d 1232, 1235 (1980)):

. . . Theruleinthis Qrcuit in that the EEOC s conplaint is linmted to the scope
of the EEOC investigation reasonably expected to grow out of the charges of
di scrimnation . . . Charges of discrinmination, which this Court noted are often
filed by lay conplainants, should not result in the restriction of subsequent
conpl aints based on procedural technicalities or the failure of the charges to
contain the exact wording which mght be required in a judicial pleading. Tiplet
v. E. l. duPont de Nermours & Co., 443 F.2d 125, 131 (6th Gr. 1971).

See also, Farner v. ARA Services, Inc., 660 F.2d 1096, 1105 (6th GCir.
1981); Jenkins v. Blue Cross Mitual Hospital Insurance, Inc., 538 F.2d
164, 167-169 (7th Cr 1976), cert. denied 429 U S. 986 (1976); and cases
cited. | note, noreover, that the considerations set forth

"Thi s charge includes a check mark in a box before the printed entry " Has
conpl eted a declaration of intention to becone a citizen,'' and the entry "~ 10-29-88"'
in a blank after the printed entry " “Date of Declaration.'' As previously noted, this
allegation is material only to a claimof citizenship-status discrimnation.
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in these cases as calling for liberal interpretation of charges under the
Civil Rights Act of 1964--nanely, the fact that they are often filed by
| ay conpl ai nants--are equally true as to charges filed under the | RCA

| agree with the Special Counsel that M. Ekunsum's allegation of
di scharge because of citizenship status falls within the scope of the
Speci al Counsel's investigation reasonably expected to grow out of a
charge of discharge because of national origin. As the Suprene Court said
in Espinoza v. Farah Mg. Co., 414 U S. 86,92 (1973):

. there may be many situations where discrimination on the basis of citizenship
woul d have the effect of discrimnation on the basis of national origin. In sone
instances, for exanple, a citizenship requirement mght be but one part of a wider
schene of unlawful national-origin discrimnation. In other cases, an enployer
mght use a citizenship test as a pretext to disguise what is in fact
national -origin discrimnation. Certainly Title VII prohibits discrimnation on the
basis of citizenship whenever it has the purpose or effect of discrimnating on the
basi s of national origin.

See al so, Menorandum of Understanding, supra, 54 FR at 32501. Thus, M.
Ekunsunmi's affidavit which he filed in connection with his EEOC OCRC
charge, and which was eventually forwarded to the Special Counsel,
averred that his supervisor at Hyatt discrimnated in favor of enpl oyees
who were ~“Anerican born''--an allegation which would bear on both
national-origin and «citizenship-status discrimnation allegations.?
Mor eover, although the scope of the judicial conplaint is not linmted to
the actual EEOC investigation (Wodrum v. Abbott Linen Supply Co., 428
F.S. 860, 862 (S.D. Oh., WD. 1977)), | note that the Special Counsel did
conduct an investigation as to whether M. Ekunsum was discharged
because of citizenship status; so advised respondent |ess than 180 days
after M. Ekunsumi's discharge; and, in disnmssing his charge on May 3,
1989, advi sed respondent that the investigation had included this issue.

M.
For the foregoing reasons, (1) the notion to dismss the conplaint

is hereby granted, without prejudice, to the extent that it alleges that
conpl ai nant was di scharged because of his national

8An undat ed docunent si gned by M. Ekunsuni and captioned " Oder to show cause
why nmotion for leave to file reply and judgnent in favor of the Plaintiff '' was
received by ne on August 23, 1989, in an envel ope postnarked August 16, 1989. This
docunent states,'' In ny charge, | allege both National Origin and Ctizenship Status
discrimnation in violation of 8 U S.C. 81324b."'' | give little weight to this
assertion, in view of the fact that its significance was pointed out by the Special
Counsel in an am cus curiae nmenorandum mailed to M. Ekunsum (inter alia) on July 24,
1989.
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origin; and (2) the notion to disniss the conplaint is denied, to the
extent that it alleges that conplainant was discharged because of his
citizenship status.?®

Dat ed: February 1, 1990.

NANCY M SHERMAN

Nati onal Labor Rel ati ons Board

Di vision of Administrative Law Judges
Hami | ton Buil ding--Suite 1122

1375 K Street, Northwest

Washi ngt on, DC 20005- 3307

% n cont endi ng that M. Ekunsuni at no time contended that he was di scharged
because of his citizenship status, respondent relies, inter alia, on an undated
docunent filed by M. Ekunsum, shown by internal evidence to post-date respondent's
answer dated May 30, 1989, but filed before August 2, 1989 (the date of respondent's
menmorandum referring thereto). Until respondent forwarded a copy to ne with a covering

letter dated January 16, 1990, | had never seen a copy of this document, which
according to respondent was submitted to the chief administrative hearing officer.
Respondent relies on the followi ng statement in this docunent: "It is an unfair

immgration-rel ated enpl oynent practice for a person or entity to be denied for
pronmotion, and not given a 6 (six) month evaluation, and discharged of his duty
because of his National origin and race.'' However, clains of discrimnation based on
race or with respect to pronotion and denial of an evaluation are not cogni zable, at
|l east ordinarily, under the | RCA and are not even arguably advanced in M. Ekunsum's
Speci al Counsel charge or | RCA conplaint. Mreover, M. Ekunsunmi's EEOC OCRC charge
contains (under the section "~ Cause of discrimnation'') a check mark before

"“National origin'' but not ""Race;'' and states, inter alia, “'| believe that all of
the above actions [discharge, failure to pronpte, and denial of evaluation] were taken
agai nst me because of ny national origin, Nigerian.'' In view of the foregoing, | do

not believe that this docunent either negates the existence of a citizenship-status
claim or reasonably msled respondent into believing that no such claimwas being
advanced.
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