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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. Cyrus Kiani, d/b/a Copies,
Etc., Respondent; 8 U. S.C. 8§ 1324a Proceedi ng; Case No. 89100624.

DECI SI ON AND ORDER GRANTI NG COMPLAI NANT' S MOTI ON FOR SUMVARY
DECI SIONAS TO LIABILITY

E. MLTON FROSBURG, Adnministrative Law Judge
Appearances: JOHN PAULSON, Esquire, for Conpl ai nant,
I mmigration and Naturalization Service
MR. CYRUS KIANI, pro se, Respondent.

|I. Procedural History and Statenent of Rel evant Facts

On Novenber 20, 1989, the United States of Anerica, Inmigration and
Naturalization Service, served a Notice of Intent to Fine on M. Cyrus
Kiani, d.b.a. Copies, Etc. The Notice of Intent to Fine, in Count I,
all eged violations of the Immgration and Nationality Act (the Act)
Section 274A(a)(1)(B). On Decenber 5, 1989, Respondent, acting pro se,
requested a hearing before an administrative | aw judge.

The United States of Anerica, through its Attorney John Paul son,
filed a Conplaint incorporating the allegations in the Notice of Intent
to Fine agai nst Respondent on Decenber 27, 1989. On January 11, 1990, the
Ofice of the Chief Administrative Hearing Oficer issued a Notice of
Heari ng on Conpl ai nt Regardi ng Unl awful Enploynent, assigning ne as the
adm nistrative law judge in this case and setting the hearing place at
Seattle, Washington, date to be determined pursuant to further notice of
the administrative |aw judge.

Respondent, pro se, answered the Conplaint on February 10, 1990,

neither specifically admitting nor denying either allegation. On Mrch
2, 1990, | issued an Order Directing Procedures for Pre-
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hearing. On March 1, 1990, Conplainant submitted a Mtion for Summary
Deci si on/Judgrment on the issue of liability. On April 12, 1990, a

pre-hearing tel ephonic conference was held. | reserved ruling on the
Conplainant's Mtion for Summary Decision to allow Respondent the
opportunity to respond. On the sane date, | issued to Respondent an O der

To Show Cause Wiy Sunmary Decision Should Not |ssue, explaining the
possible ranifications for failure to submt a tinely response to a
Motion for Summary Decision, and granting Respondent until April 22, 1990
to provide his response. As of this date, | have not received a response
from Respondent to ny Order To Show Cause.

After careful consideration of the docunents before ne, | conclude
that no genuine issue of material fact exists as to the issue of
liability and that Conplainant is entitled to Summary Decision on this
i ssue as a matter of |aw.

Il. Legal Standards for a Mdtion for Sunmary Deci sion

The federal regulations applicable to this proceeding, set out at
28 C.F.R Section 68, authorize an adm nistrative law judge to " “enter
summary decision for either party if the pleadings, affidavits, material
obt ai ned by discovery or otherwise . . . show that there is no genuine
issue as to any material fact and that a party is entitled to summary
decision.'' See, 28 C.F.R Section 68.36 (1988).

The Suprene Court has issued a trilogy of decisions which
strengthens the summary judgnent process, and are applicable to the
nmotion for summary decision procedure set forth in 28 CF. R 68.36. The
purpose of the summary judgnment procedure is to avoid an unnecessary
trial when there is no genuine issue as to any material fact. Celotex
Corp. v. Catrett, 477 U S 317, 106 S. C. 2548, 2555, 91 L.Ed.2d 265
(1986). A nmaterial fact is one which controls the outcone of the
litigation. Anderson v. Liberty Loby, 477 U S. 242, 106 S.Ct. 2505, 2510
(1986). Also see. Mtsushita Electric Industrial Co. v. Zenith Radio
Corp., 475 U. S. 574 (1986).

I1l. Legal Analysis Supporting Decision

Conpl ai nant argues in its Mtion for Summary Decision that the
governnent sets forth, inits Conplaint, a prima facie case, and that the
Respondent, by not denying the facts as set forth in the Conplaint, has
admtted them Conplainant states that Respondent did not deny that the
i ndi viduals nanmed in the Conplaint worked for himand were hired after
Novenber 6, 1986. Neither did he deny that he failed to prepare any Forns
-9 for these enployees within three days of hire. Conplainant subnits,
therefore, that no issue of any material fact exists and that Conpl ai nant
is
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entitled to Summary Decision as a mtter of law on the issue of
liability.

I'V. Findings of Fact, Conclusions of Law, and O der

| have consi dered the pl eadi ngs, nenoranda and supporting docunents
submtted in support of the Mtion for Summary Decision. Accordingly, and
in addition to the findings and concl usions already nentioned, | nake the
followi ng findings of fact, and concl usions of |aw

1. As previously found and discussed, | determ ne that no genuine
issues as to any material facts have been shown to exist with respect to
the issue of liability. Therefore, Conplainant is entitled to a Summary
Decision as a matter of law pursuant to 28 C.F. R Section 68. 36.

2. That Respondent violated 8 U S.C. Section 1324a(a)(1)(B) in that
Respondent hired for enploynent in the United States the individuals
identified in Count | wthout conplying wth the verification
requi renents in Section 1324a(b) (1) and 8 CFR Section
274a.2(b) (1) (ii).

3. That, the Court will keep jurisdiction of this nmatter to nmake a
determination as to civil penalties after oral argunent or by stipulation
of the parties in consideration of 28 CF. R Section 68.50 of the Rules
of Practice and Procedure.

4. That, pursuant to 8 U S.C Section 1324a(e)(6), and as provided
in 28 CF.R Section 68.52, this Decision and Oder shall becone the
final decision and order of the Attorney General as to the issue of
liability, unless, within thirty (30) days from this date, the Chief
Adm ni strative Hearing Oficer shall have nodified or vacated it.

IT IS SO ORDERED: This 2nd day of My, 1990, at San Diego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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