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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Raf ael Pri et o, Conpl ai nant V. News Vorl d Communi cati ons
I ncorporated, a corporation, Noticias Del Mindo, a corporation, Philip
Sanchez, Jose Cardinali, Richard Jones, John Martin, Respondents; 8

U S.C 8§ 1324b Proceedi ng; Case No. 88200164.

FI NAL DECI S| ON AND ORDER
(May 23, 1990)

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: RAFAEL PRI ETO, Conpl ai nant.
ADELE P. KI MVEL, Esq., for Respondents.

Statutory and Regul at ory Background:

The I nmmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99- 603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair imrmgration-related enploynent practices at section 102, by
anending the Immgration and Nationality Act of 1952 (INA § 274B)
codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8 U S. C
§ 1324b, provides that “"[I]t is an unfair imrigration-rel ated enpl oynent
practice to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status "' Discrimnation arising either out
of an individual's national origin or citizenship status is thus
pr ohi bi t ed. Section 274B protection from citizenship stat us
di scrimnati on extends to an individual who is a United States citizen
or qualifies as an intending citizen as defined by 8 USC §
1324b(a) (3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions programenacted at INA § 274A, 8 U.S.C. 8§ 1324a, m ght
lead to enploynent discrimnation against those who are "~ “foreign
| ooking'' or "““foreign sounding'' and those who,
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even though not citizens of the United States, are lawfully in the United
St at es. See " “Joint Explanatory Statenent of the Committee of
Conference,'' Conference Report, IRCA, HR Rep. No. 99-1000, 99th Cong.,
2d Sess., at 87 (1986). Title 8 US C § 1324b contenplates that
i ndi vidual s who believe that they have been discrimnated agai nst on the
basis of national origin or citizenship may bring charges before a newy
established Ofice of Special Counsel for Immigration Related Unfair
Empl oynment Practices (Special Counsel or O0SC. OsC, in turn, is
authorized to file conplaints before admnistrative |aw judges who are
specially designated by the Attorney General as having had special
training "~ respecting enpl oynent di scrimnation."' 8 US.C 8
1324b(e) (2).

IRCA also explicitly authorizes private actions. Wenever the
Speci al Counsel does not within 120 days after receiving a charge of
national origin or citizenship status discrinination file a conplaint
before an administrative law judge with respect to such charge, the
person nmaking the charge may file a conplaint directly before such a
judge. 8 U . S.C. § 1324b(d)(2).

Procedural Summary:

M. Rafael Prieto (Prieto or Conplainant) charges News World
Conmmuni cations, Inc., Noticias del Mndo, et al. (News Wrld or
Respondent s) W th knowi ng and i ntentional citizenship stat us
discrimnation for his dismssal as Assistant National Editor on or about
June 17, 1987 in violation of 8 U S.C. § 1324b. Prieto filed a charge of
Citizenship status discrimnation with the Ofice of Special Counsel
(0OsC) on Decenber 17, 1987.

On August 9, 1988 OSC deternmined that it would not bring Prieto's
charge before an administrative |aw judge. OSC s August 9 determ nation

letter to Conplainant stated that "~ "[T]he investigation of our office
does not reveal sufficient evidence that you were force [sic] to |eave
your work for citizenship reasons . . .'' That letter also notified

Complainant that he mght file a «conplaint directly wth an
admnistrative law judge within 90 days after OSC s 120-day i nvestigation
period, i.e., Cctober 24, 1988.

On Cctober 25, 1988 Prieto filed his Conplaint dated Cctober 20,
1988, with the Ofice of the Chief Admnistrative Hearing Oficer
(OCAHO). He filed an anended Conpl ai nt Decenber 15, 1988, dated Decenber
9, 1988. On Decenber 20, 1988 Jose Roberto Juarez of the Mexi can Anerican
Legal Defense Fund (MALDEF) entered his appearance as counsel for Prieto.
CCAHO s Notice of Hearing to the parties dated Decenber 22, 1988 advi sed,
inter alia, that | was assigned the case.
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On January 23, 1989, E. Richard Larson, a professor at New York

University Law School, also entered his appearance as counsel for
Conpl ai nant. On January 24 | granted the joint request of the parties to
extend until February 9, 1989, the tine for Respondents to answer or

ot herwi se plead to the anended Conpl ai nt.

On February 9, 1989 Respondents filed a Mtion to Dismss the
Amended Conpl aint, asserting that Conplainant had failed to tinely file
his Conplaint after notification of the filing deadline by OSC in its
determ nation letter. | agreed on February 22 to the joint agreenent of
the parties to extend until March 6, 1990 Conplainant's tine to respond
to the notion. On February 23, 1990 the parties filed an agreenent in
which | concurred, whereby Respondents withdrew their notion and agreed
to answer the Conplaint by March 21, 1989.

By Answer dated and filed March 21, 1989 Respondents denied the
essential elenents of the Conplaint, defending also on the ground that
Conpl ai nant was tinme barred "~ " by the applicable statute of limtations'
under IRCA. As a result of the first tel ephonic prehearing conference on
April 21, 1989, Respondents clarified the matter of tineliness of
Complainant's filing in OCAHO. Respondents and OSC had agreed on
extending until August 8, 1988 the length of tinme OSC could have under
IRCA to retain jurisdiction of the investigation of Prieto's charge,
resulting in the February 23, 1989 stipulation which had recited the
understanding of the parties that Prieto " “apparently had until on or
about Novenber 7, 1989 (sic] to file a conplaint.'

On May 31, 1989 in lieu of a joint factual subm ssion required of
the parties as a result of the April 21 conference, Respondents filed a
report which advised that a settlenent had been reached subject only to
execution by Conplainant and his counsel. Pending finalization of
settlenent, a telephonic prehearing conference scheduled for June 12,
1989 abort ed.

By letter pleading dated August 2, 1989 Respondents advised that
Prieto refused to execute the settlenent. Respondents requested that
either | dismss the case with prejudice or deternine that the Settl enent
Agreenent binds the parties. On August 4, 1989 | issued an Order denying
Respondents' notion and requiring Conplainant to Show Cause Wy
Proceedi ng Should Not Be Disnissed for Failure to Prosecute or Shoul d Not
Be Set for Hearing, requiring Conplainant to reply by August 21, 1989
On August 9, 1989 Conplainant's attorneys filed a Mdtion for Leave to
Wthdraw as Counsel, attaching an August 7 letter from M. Prieto
di scharging themfromrepresenting hi mbased on "~ our disagreenent.'
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Conpl ai nant's response dated August 21 to the Show Cause asserted
that he had refused to execute the settlenent agreenent which "~ was
unjust and not in favor.'' Moreover, he said, | felt it would be best
to be heard in a Court of Law, and that the decision should be nade by
that court."''’

By Order issued Septenber 13, 1989, satisfied that Conplainant
wi shed to proceed w thout counsel, | granted the wi thdrawal requested by
his attorneys, and confirmed arrangenents for the second tel ephonic
prehearing conference to be held GCctober 3. The day before the
conference, Respondents filed a Mtion to Enforce Settlenent Agreenent
and Menorandum in Support. The conference adopted a schedule for filing
of pleadings as the result of that notion, and a third conference was
schedul ed for Novenber 21, 1989. Conplainant filed a response dated
Cct ober 30, 1989; Respondents filed a Novermber 9 reply.

By Order issued Novenber 17, 1989 | deni ed Respondents' Modtion. That
Order distinguished cases under Title VII of the Civil R ghts Act of
1964, as anended, relied on by Respondents to support the request that
I conmpel Conplainant to adhere to the settlement. M/ ruling was
substantially based on the conclusion that Section 102 of |IRCA unlike
Title VII is silent as to seeking conciliation as a precursor to
obtaining judicial relief. That analysis concludes that |RCA affords
greater discretion to the trial judge than does Title VII to decide
whether to require the charging party to adhere to an executory
settl ement.

The third prehearing conference set the evidentiary hearing to be
hel d as agreed between the parties in the netropolitan Washington, D.C
area, beginning March 5, 1990. On February 2, 1990, reflecting disputes
arising out of discovery practice, Respondents filed a Mtion for
Sanctions seeking dismssal of the Conplaint, or, alternatively, to
conpel further discovery, and to postpone the hearing. On February 13 |
i ssued an order denying all requests. Respondents filed a Mtion for
Summary Decision dated February 12, 1990 which | denied by order issued
February 16, 1990, holding that there were genuine issues of naterial
fact not clearly resolved by Respondents' submni ssion

The evidentiary hearing, held in the hearing roomof the Executive
O fice for Immgration Review, Falls Church, Virginia, began on March 5,

1990, concluded on March 6 when | granted Respondents' notion on the
record for judgnment at the conclusion of Conplainant's direct case. The
rationale for the ruling discussed in the transcript, volune ||, pages

6-14, is nore fully explai ned bel ow.
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Di scussi on

The issue in this case is whether on or about June 17, 1990 Raf ae
Prieto was discharged as assistant national editor of the newspaper
Noticias del Miundo [Noticias] by reason of his citizenship status in
violation of the prohibition against unfair inmmgration-rel ated
enpl oynent practices. 8 U S.C. 8§ 1324b(a)(1)(B). As explained in Fayyaz
v. The Sheraton Corporation, OCAHO Case No. 89200430, April 10, 1990, at
5, ""[J]urisdiction under Section 1324b is linmted to charges which
inplicate hiring, recruitnent or referral for a fee, or discharge. The
broad range of conpensation, terns, conditions, or privileges of
enpl oynent are not covered by I RCA as they are, for exanple, under Title
VIl of the Civil R ghts Act of 1964, as anended, 42 U S.C. 88 2000e et
seqg.'' |IRCA forbids discrimnatory acts against covered individuals
involving hiring, recruitnent, referral or discharge to the excl usion of
denotions, pronotions, reassignnents or other workplace related events
and practices. Accordingly, if Prieto was not discharged as the result
of prohibited conduct by Respondents, he cannot prevail.

Conpl ai nant's OSC charge describing the discrimnation conplained
of recited that ""[Qn June 17, 1987 | received a nenp from Sanchez
[ publisher of Noticias] which stated that | was denoted to the position
of reporter for violating the conpany's conflict of interest rules.''
Prieto charged that Noticias, by whom he was enployed as assistant
national editor, denpted him "~"in retaliation for ny [his] public
adm ssion that | [he] was undocunented.'' According to the charge,
Noticias took punitive action against him because an article in the New
York Daily News concerning Prieto's participation on the mayor's action
advi sory comrittee on immigration had hurt its interests.

The Conplaint, as anended, asserted that Prieto was denpted to
reporter ~“and terminated fromhis position'' on or about June 17, 1987.
He alleged a concerted effort had begun to ternminate his enploynent
" because of his citizenship status and because he spoke publicly about

his citizenship status.'' The Conplaint referred to an article which
appeared in the New York Daily News dated June 11, 1987, where col umi st
M guel Perez, interviewing Prieto, discussed Prieto's status as an

illegal alien who had been appointed to the New York Cty nmayoral
i mmgration action advisory comrttee.

At hearing, both parties stated that they viewed the relevant date
of discrimnation as June 17, 1987. By his own admission, Prieto did not
return to the office after June 17 nor as of the evidentiary hearing does
he contend that the June 17, 1987 action constituted discharge. Prieto's
testinmony, including his cross exam nation, and exhibits received at
hearing, nmake clear that his focus
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had been on events culmnating in the denotion notice of June 17, 1987.
He asserted that June 17, 1987 marked the first action by Noticias to
rebuke him acknow edging that the final action did not take place unti
he was di scharged on Decenber 28, 1987. It is undisputed that while the
denotion occurred on June 17, 1987, the date of Conplainant's discharge
from Noti ci as was Decenber 28, 1987.

It becane evident during the hearing that Conplainant did not claim
to have been discharged prior to Decenber 28, 1987. As he characterized
t he sequence of events, "~ [Q ne of the relevant events was June 17, 1987,
but the final action the termnation_if under the guns of the law, the
law didn't contenplate any protection for a notion [sic "~ “denotion''],
as | understand.'' Tr. ||, 4/24-5/3.

What occurred on June 17, 1987 was a denotion or reassignment, which
constituted a change in title from Assistant National Editor to Reporter
There was no change in salary. Mst inportantly, there was no di scharge
based on Prieto's citizenship status, or otherwi se. \Wen Prieto failed
to show up for work after June 17, 1987, Noticias did not renove himfrom
the payroll. At least until Decenber 28, 1987, he was kept on the payrol
and could have reported for duty at any tine until that date. Only on the
Decenber date did Respondent take him off the books as an enpl oyee,
basing the decision to do so on what was construed as a constructive
resignation for failure to report to work.

I conclude that on or about June 17, 1987 Conpl ai nant was denoted
or reassigned, not discharged. It would be appropriate and necessary to
det erm ne whether he was di scharged in violation of 8 U S.C. 8§ 1324b were
there reason to suppose that his discharge in Decenber 1987 was a direct
and inevitable consequence of prohibited conduct which occasioned the
denotion. Nothing contained in Conplainant's evidence, however, provides
a basis for such an inference.

Certainly, Noticias knew of Prieto's illegal status well before the
events of June 1987. At hearing, Prieto acknow edged that John Martin,
counsel to Noticias, helped himin the legalization process only weeks
before the events of June 17, 1987. Martin had know edge of Prieto's
illegal status while Prieto was enpl oyed at the newspaper's Los Angel es
office even before he was transferred to New York. At that tinme Martin
had been advised by the California Departnent of Revenue that Prieto had
been using a false social security nunber. Moreover, Noticias has
enpl oyed Prieto's sister, Patricia Prieto, whomit knewto be an illega
alien; Noticias assisted in her |egalization process al so.
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Conpl ai nant had becone an enbarrassnent to Noticias. | find and
concl ude that Respondents denoted hi m because of his public disclosure,
whil e serving as Assistant National Editor, that as an undocunented alien
he had becone a nenber of the mayor's action advisory conmttee on
immgration. Prieto's daring in speaking out about his citizenship status
was not only Respondents' stated reason for the denotion but was the
actual reason, leading to but not inevitably requiring his discharge
Respondents took action agai nst Conpl ai nant not because he was an alien
but because of the irony that he had gone public about his undocunented
status in context of his service on the mayor's conmittee while serving
as the Assistant National Editor. Accordingly, | hold that as a matter
of | aw Respondents did not violate | RCA

This Final Decision and Order confirns the decision nade on the
record of hearing on March 6, 1990, granting Respondent's notion for
judgnent. In view of this disposition of the case it is unnecessary to
reach the other defenses raised by Respondents.

Respondents al so noved on the record for award of attorneys' fees
pursuant to 8 U S.C. 8§ 1324b(i). During extensive discussion of that
request, Tr. vol. |l at 15-21, | agreed that Respondents night file a
post - heari ng menmorandum in support of that request, although |I suggested
I would need to be strongly persuaded that such an award ought to be
forthcoming. The matter becane noot, however, when by |etter-pleading
filed April 12, 1990, Respondents withdrew their request for attorneys'
f ees.

Utinmte Findings of Fact and Concl usi ons of Law.

| have considered the pl eadi ngs, testinony, evidence, menoranda and
argunents subnitted by the parties. Accordingly, and in addition to the

findings and conclusions already stated, | find and conclude that
Conpl ainant has failed to prove discrimnation based on his citizenship
status. | find no evidence of discharge sounding in citizenship

di scri m nati on.

VWhat ever redress nmay be available to M. Prieto, his grievances
agai nst Respondents are not within the anbit of ny jurisdiction under 8
US C. 8 1324b because they do not inplicate citizenship status
di scrimnation. Conplainant, having failed to set forth a case of
Citizenship discrimnation, has not sustained his burden of proving by
a preponderance of the evidence that discrinmnation resulted from his
citizenship status.

Respondent s denomni nated their request which | granted on the record
a ‘notion for judgnent.'' Such a notion is not explicitly provided for
in our rules of practice and procedure. However, as contenplated at 28
CFR §868.1, in situations "~"not provided for or
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controlled by these rules, or by any statute, executive order, or
regulation,'' the Federal Rules of Civil Procedure (FRCP) "“shall be used
as a general guideline.''" FRCP 41(b), providing for involuntary
dism ssals is exactly on point:

After the plaintiff, in an action tried by the court without a jury, has conpleted
the presentation of evidence, the defendant, without waiving the right to offer
evidence in the event the notion is not granted, nay nove for a dismissal on the
ground that upon the facts and the law the plaintiff has shown no right to relief.

The decision reached on Mirch 6, 1990, confirned here, fits exactly
within the scope of FRCP 41(b) which provides also that " [T]he court as
trier of the facts may then determ ne them and render judgment agai nst
the plaintiff. . . ."'

| hold that where the case of the party who bears the burden of
persuasion, i.e., Conplainant, is so lacking that econony of resources
dictates that it is unnecessary to put Respondents to their proof, the
adm nistrative law judge is authorized to enter judgnent for Respondents
wi t hout going through an evidentiary exercise.

Upon the basis of the whole record, consisting of all the pl eadings
filed by both parties, | amunable to conclude that a state of facts has
been denonstrated by Conpl ai nant sufficient to satisfy the preponderance
of the evidence standard required by Section 102 of IRCA i.e., 8 U S . C
§ 1324b(g)(2) (A).

Respondents' notion for judgnent, i.e., involuntary dismssal, is
granted. Al notions and all requests not previously disposed of are
deni ed. The Conplaint is dismssed. 8 U S.C. 8§ 1324b)(g)(3).

Pursuant to 8 U S.C. § 1324b(g)(1), this Final Decision and Order
is the final adnministrative order in this proceeding and "~ “shall be fina
unl ess appealed'' within 60 days to a United States court of appeals in
accordance with 8 U.S.C. § 1324b(i).

SO ORDERED.
Dated this 23rd day of My, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
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Raf ael Pri et o, Conpl ai nant V. News Vorl d Communi cati ons
I ncorporated, a corporation, Noticias Del Mindo, a corporation, Philip
Sanchez, Jose Cardinali, Richard Jones, John Martin, a corporation

Respondents; 8 U S.C. 8§ 1324b Proceedi ng; Case No. 88200164.

ORDER DENYI NG MOTI ON FOR ENFORCEMENT OF SETTLEMENT
(Novenber 17, 1989)

Rafael Prieto filed a conplaint on OCctober 25, 1988, anended
Decenber 9, 1988, alleging as an unfair immgration related enploynent
practice that he was unlawfully fired by respondents. After internediate
notion practice and an answer to the first anended conplaint filed March
21, 1989, a tel ephonic prehearing conference was held on April 21, 1989.
On May 31, a date established for certain prehearing subm ssions by both
parties, respondent's counsel advised instead in witing that a
settlenent had been effected of the entire dispute. No executed
settl enment agreenent was forthcom ng.

On August 2, 1989, respondent filed a letter-1eading advising that
M. Prieto has refused to sign the Settlenent Agreenent and to
cooperate in the resolution of this matter;'' respondent requested that
| either dismss the case with prejudice or order the settlenent
agreerment enforced. Instead, on August 4, 1989, | issued an Order To Show
Cause Wiy Proceedi ng Should Not Be Disnissed For Failure To Prosecute O
Shoul d Not Be Set For Hearing. In response | received an August 8, 1989
nmotion for leave to withdraw by counsel for conplainant, acconpani ed by
counsel's affidavit and by an August 7 letter from conplainant to his
attorneys notifying them that he discharged them "~ based on our
di sagreenent. '

By response dated August 21 to the August 4 order, conplainant

reported that "~ "[A]fter analyzing and giving a lot of thought to the
proposed settlenment . . . | felt it would be best to be heard in a
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Court of Law, and that the decision should be nade by that court. | fee
that justice should be served, and that the proposed settlenent was
unjust and not in ny favor.'' On Septenber 13, 1989, | granted the notion

of counsel for conplainant to wthdraw, and scheduled a further
t el ephoni ¢ prehearing conference to be held on October 3, 1989.

On Cctober 2, the eve of that conference, | received respondent's
notion to enforce the settlenment agreenent. The principal activity during
that conference, as reflected in the Cctober 6, 1989 report and order,
was to schedule dates for filing of conplainant's response, for
respondent's to reply to such response and to schedule a third conference
to be held at 3:00 p.m, Novenber 21, 1989. By granting telephonic
requests of the parties for extensions of tine, conplainant's pleading
was recei ved Novenber 3, 1989, respondent's on Novenber 9, 1989.

Upon consideration of all the pleadings, including the exhibits to
respondent's notion, recognizing that M. Prieto has repudiated the
settl enment previously negotiated on his behalf to dispose of this case
in full because he deens it inportant to obtain a favorable decision on
the record, and because there appear to be substantial issues of nmaterial
fact, the respondent's Mtion To Enforce Settlenent is denied.

So far as | am aware, this case presents an issue of first
i mpressi on under Section 102 of IRCA, 8 U.S.C. § 1324b, i.e., whether an
executory agreenent to di spose of the entire proceeding may be enforced
agai nst a charging party over the party's objection. It is a conmonpl ace
that courts favor settlenent of disputes. Moreover, since Section 102
creates federal causes of action only, federal |aw governing enforcenent
of settlenent agreenents, and not state law, is inplicated. Relevant case
law, including, e.g., Fulgence v. J. Ray MDernott & Co., 662 F.2d 1207
(5th Cir. 1981), which respondent relies on to indicate that under
federal law a settlenent agreenent need not have to be reduced to witing

to be enforced, also stands for another, nore inportant principle, i.e.
[ U nder Federal |aw, settlenent of an equal opportunity claim nust be
entered into voluntarily and knowingly by plaintiff.'' Id. at 1209. See

particularly, Al exander v. Gardner-Denver Co., 415 U S. 36 at 52 (1974).

Enforcenent of an executory agreenent which waives a Section 102
conplainant's right to pursue his discrimnation charge requires proof
that the settlenment was knowi ngly and voluntarily effected. At a m ni mum
therefore, apparent authority on the part of the fornmer Prieto attorneys
to bind their client notwithstanding, he is entitled to a hearing on that
guestion prior to entry of an order to enforce the agreenent. See e.q.
Callie v. Near, 829 F.2d 888 (9th
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Cir. 1987). In Callie, the Nnth GCrcuit acknow edged the district
court's equitable power to enforce sumarily an agreenent to settle a

pendi ng case. It further enphasized, however, that ~°. . . the district
court may enforce only conplete settlenent agreenents. . . .'' Id., at

890. Stating that ~“[Whether the parties intended only to be bound upon
the execution of a witten, signed agreenent is a factual issue. . .,"'
id., at 890-891, the court vacated the district court's decision to
enforce the alleged settlenent and remanded ~°. . . for an evidentiary
hearing on the existence and terns of the purported settlenent
agreenent.'' |d. at 892.

Here, there is a substantial question whether M. Prieto ever
acceded to the agreenent tendered to himby fornmer counsel. For exanple,
he contends in his Cctober 30, 1989 response to the notion that "~ [T]he
proposed terns of agreenent presented by ne through ny former |awer to
respondents (February 23, 1989), are totally different than the ones that
appear in the proposed Settlenent Agreenent (June 15, 1989).'°

Wth due respect to the propensity of tribunals to clear their
dockets, for the reasons stated below, | am not duty bound by the
precedents to conduct a trial on the effectiveness of the parties'
executory agreenent, but rather can renmt themto their posture as it
existed prior to May 31, 1989, when | was first advised of the prospect
of settlenent.

First. It is undisputed that although the parties contenplated a
witten agreenent, the putative settlenent in the case at hand was never
executed by conpl ai nant. Conpare Ful gence, supra (an oral settlenment) and
Callie, supra (need to inquire whether the parties intended to be bound
only upon execution of a witten, signed agreenent.)

Second. As a general matter, the analysis of an unfair
i mmgration-rel ated enpl oynent practice charge is substantially the sane
in many respects as that of a claimunder Title VIl of the Cvil R ghts
Act of 1964, as anended, 42 U S.C. 88 2000e et seq. See e.g.. US .
Mesa Airlines, Nos. 8820001 and 8820002 (OCAHO decided July 24, 1989)
(Morse, J.).

On the question, however, whether conplainant as the charging party
shoul d be held to have waived his right to be heard on the nerits of his
claim of discrimnation, by tying him irrevocably to a settlenent he
repudi ated before affixing his signature, there is a critical difference
between Title VII and Section 102 of | RCA. Congress enacted Section 102
of ITRCA without nentioning settlenent; Title VII requires the Equal
Enpl oynent Qpportunity Conmi ssion, whenever it finds reasonable cause to
believe that a charge of discrimnation is true, to "~°. . . endeavor to
el i m nate any such all eged
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unl awful  enpl oynment practice by infornal net hods of conference,
conciliation, and persuasion.'' 42 U S C § 2000e-5(b). In Ful gence,

supra, at 1207, the Fifth Crcuit understood that subsection 5(b) .
mandated a policy of encouraging voluntary settlenent of Title VII

claims.'' Title VII cases which reflect efforts to enforce putative
settlenents against unlawf ul enpl oynent  practice adhere to the
congressional nmandate favoring settlenments. Unlike Title VII, Section

102, because it is silent in this respect, inplies broader discretion to
rej ect executory agreenents.

Significantly, even in the Title WVII context, where a sex
discrimnation claimant repudiated an agreenent she previously had
indicated a willingness to accept, the court of appeals was unwilling to

di slodge the district court's refusal to enforce the settlenent. The
district court had commented that the agreenent, in a setting remarkably
simlar to the one in Prieto, ~° “was not finalized,' '' Qdones v.
Nucare, lInc., 653 F.2d 246, 253 (6th Cir. 1981). The Sixth Circuit
recited as the sole basis for its holding that the district court "~"did
not abuse its discretion by overruling Nucare's notion for summary
judgnent,'' that she had rejected a previously agreed upon settlenent.
The court concluded that “~"[T]he record in the present case establishes
to our satisfaction that Ms. Odomes did not knowingly and voluntarily
agree to settle her clains against Nucare.'' |d. at 253.°

| adopt the conclusion of the Cdones court which, relying on the
reasoning in Al exander v. Gardner-Denver Co.., supra, at 52 instructs that
courts are reluctant ~°. . . to close their doors to litigants in
di scrimination cases "' (Odomes, supra, at 252

As di scussed above, | have entertained respondent's notion for
enforcenent of settlenent and have found it wanting. It is in the public
interest, inthe record to date, to pernmt conplainant to be heard on the
nmerit.

SO CORDERED.
Dated this 17th day of Novenber, 1989.

MARVI N H. MORSE
Adm ni strative Law Judge

"B. Schlei and P. Grossman, in Enpl oynent Discrimnation, 2d ed. (1983), chapter
40, at 1524, noting that although parties in cases arising under Title VII, 42 U S.C
§ 2000-e(5)(b), are encouraged to settle their disputes, citing Cdonmes, supra, comment
that " “several courts have set aside settlement agreenents where various factual
contexts have indicated a | ack of voluntariness or understanding. Settlenments have
al so been set aside where the settlenment was negotiated on behal f of the rel easor who
did not ratify the settlenent."’
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Raf ael Pri et o, Conpl ai nant V. News Vorl d Communi cati ons
I ncorporated, a corporation Noticias Del Mindo, a corporation, Philip
Sanchez, Jose Cardinali, Richard Jones, John Martin, a corporation

Respondents; 8 U S.C. 8§ 1324b Proceedi ng; Case No. 88200164.
ERRATA TO ORDER DENYI NG MOTI ON FOR ENFORCEMENT OF SETTLEMENT

(Novenber 17, 1989)

The | ast sentence of text is corrected to read as follows: “"It is
in the public interest, on the record to date, to permt conplainant to
be heard on the nerits.'

SO ORDERED.
Dated this 17th day of Novenber, 1989.

MARVI N H. MORSE
Adm ni strative Law Judge
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