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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Redwood O fice Products,
Respondent; 8 U.S.C. & 1324a Proceedi ng; Case No. 90100169.

CRDER DENYI NG COVPLAI NANT" S MOTI ON TO DI SM SS

A. Procedural History

On June 14, 1990, Conplainant filed a Mtion to D smiss the
Conplaint for lack of subject matter jurisdiction because Respondent
allegedly failed to request a hearing before an Administrative Law Judge
(TTALJ'') within thirty (30) days of being served with a Notice of I|ntent
to Fine.

On June 22, 1990, Respondent filed a detailed " Menorandum in
Qoposition to Conplainant's Motion to Dismss'' arguing, inter alia, that
Respondent did communicate its desire for a hearing through a letter
dated April 16, 1990. For the reasons nore fully set forth below, | agree
wi th Respondent and deny Conplainant's Mtion to Di sm ss.

B. Legal Analysis

On March 30, 1990 Respondent, who, at that point, was acting in a
pro se capacity, was served with a copy of the Notice of Intent to Fine.

After issuance of the Notice of Intent to Fine, the pro se
Respondent replied by a letter dated April 16, 1990 to the Inmigration
and Naturalization Service, San Francisco, California. The |letter states
the foll ow ng:

Where the I.N.S. has deternined that Redwood O fice Products has
enpl oyed non U S. citizens, | can understand and accept a penalty
for that offense; all others | cannot accept. Therefore, | do
contest the fine in the anount of $18, 150.00, and would |i ke to neet
with you in order to assess the <correct penalty. |In vyour
deliberations of this nmatter, |'m sure that you will take into
consideration the fact that we have worked very openly and
effectively with you to assist you in carrying our your charter.
(enphasi s added)

Through counsel, which was subsequently retained, Respondent argues

that the language in the letter constitutes a ~“request for a hearing''
wi thin the neaning of the statutory and regul atory re-
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qui renents of IRCA. | agree, and am frankly disappointed to note that
Conpl ainant has tried to quash a heretofore pro se Respondent's nost
fundanental due process right to a hearing before an Adnministrative Law
Judge by relying on the dubious theory that a Respondent is only entitled
to a hearing if it uses the formal words " “request a hearing.'

8 U.S.C. section 1324a (e)(3) states that:

Before inposing an order described in paragraph (4) or (5) against
a person or entity under this subsection for a violation of
subsection (a), the Attorney General shall provide the person or
entity with notice and, upon request nmade within a reasonable tine
(of not less than 30 days, as established by the Attorney General)
of the date of the notice, a hearing respecting the violation.
(enphasi s added)

8 C.F.R section 274a.9(d)(1) states that:

If a respondent contests the issuance of a Notice of Intent to Fine,
he or she nust file with the INS, within thirty days of the service
of the Notice of Intent to Fine, a witten request for a hearing
before an Admi nistrative Law Judge.

It is certainly clear that the statutory section and regul ation
cited above do not specify the exact |anguage or formthat nust be used
by Respondent to request a hearing. They specify only that the request
be in witing and that it be received by the INS within 30 days of
service of the NIF. The fact that Respondent's April 16th |etter does not
contain the words ~“request a hearing'' does not in and of itself dispose
of the issue of whether or not Respondent requested a hearing within the
time-frame required by law. Rather, the question is whether Respondent's
desire to exercise its right to a hearing was reasonably conmunicated to
INS by the April 16th letter. It is beyond ne how Conpl ai nant's counsel
could fail to exercise a conmmpn sense reading of Respondent's desire to
contest allegations in the Notice of Intent to Fine.

It is ny viewthat the only fair reading of the letter is that it
constitutes a request for a hearing, and did reasonably conmunicate
Respondent's desire for a hearing within the requirenents of the code and
regul ati ons. Respondent's di sagreenent with and refusal to accede to the
proposed action of INS is evident throughout the letter. For exanple, in
the first paragraph M. Galpine states that he was "~ “shocked'' by the
amount of the fine. In the third paragraph he states his opinion that the

INS should not take the proposed action. Finally, in the fourth
par agraph, he states that he " “cannot accept'' a fine for anything other
than enploying aliens, and that "~ “(t)heretofore, | do contest the fine

in the anount of $18,150.00.'"' (enphasis added) The letter clearly states
Respondent's intention to exercise its right to oppose the INS proposed
action.

Al t hough the letter does not use the word "~ “hearing,'' it clearly
i nplies that Respondent desires one because the only way to "~ con-
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test'' the proposed action of the INS is through a hearing before an ALJ.
See 8 CF.R section 274a.9(d)(1). Indeed, the word ~“contest'' appears
on the printed NIF form (Form 1-763) used by INS to refer to the
procedure to oppose the proposed action of the INS. M. @Gl pine's use of

the term “contest'' mrrors the INS own N F boilerplate |anguage, and
the attenpt by Conplainant to reduce a Respondent's right to a hearing
as necessitating the literal use of the words " “request a hearing'' in

the case at bar would be fundanentally unfair. Conplainant's effort to
exploit the language of the pro se Respondent's sincere letter is
certainly disturbing to nme, and is even nore surprising when read in
light of the obvious inconsistency of Conplainant's having filed a
Conmplaint in this proceeding, subsequent to its receipt of Respondent's
letter and prior to its five page Mbtion to Dismiss.!?

For the foregoi ng reasons, Conplainant's Mtion to Disniss is hereby
DENI ED.

SO ORDERED: This 6th day of July, 1990, at San Di ego
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge

1t appears fromthe Conplaint dated May 16, 1990, although M.
Newmran's |l etter of the sane date is to the contrary, that the INS did
originally treat M. Glpine's letter as a request for a hearing
i nsof ar as paragraph A of the prayer asks for the assignnent of "~ "an
Adm ni strative Law Judge to preside at a hearing as soon as
possible.'' Mreover, the filing by INS of the Conplaint, instead of
i ssuing a final and unappeal abl e order suggests to ne that the INS
wai ved any objection to the form of Respondent's request for a
heari ng.

1287



