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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. A & B Carpet Steam C eaning
and CGeneral Services, Corp., Respondent; 8 U S.C. 1324a Proceedi ng; Case
No. 90100189.

ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR PARTI AL SUMVARY DECI SI ON

E. MLTON FROSBURG, Adnministrative Law Judge

Appearances: DAYNA M DI AZ, Esquire for Conplainant, |nmmgration
and Naturalization Service
LAWRENCE A. L. SCHEFTEL, Esquire for Respondent

Procedural H story and Statenent of Rel evant Facts

On April 23, 1990, the United States of Anerica, |Inmigration and
Natural i zation Service, served a Notice of Intent to Fine on A & B Car pet
St eam Cl eaning and General Services, Corporation. The Notice of Intent
to Fine, in Counts |, Il, and Ill, alleged violations of Section
274A(a) (1) (B) of the Inmmgration and Nationality Act (the Act). In a
letter dated April 30, 1990, Respondent, through its attorney Law ence
A. L. Scheftel, Esquire, requested a hearing before an adninistrative |aw
j udge.

The United States of Anmerica, through its attorney Dayna M D az,
filed a Conplaint incorporating the allegations of the Notice of Intent
to Fine agai nst Respondent on May 29, 1990. On June 12, 1990 the Ofice
of the Chief Adnministrative Hearing O ficer issued a Notice of hearing

on Conpl ai nt Regar di ng Unl awf ul Enpl oynent, assi gni ng me as
adm nistrative law judge in this case and setting the hearing place at
or around Honolulu, Hawaii, with the date of hearing to be deterni ned
| ater.

Respondent answered the Conplaint on July 10, 1990, adnmitting all
al l egations in the conplaint and objecting to the anobunts of the
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fines assessed. On July 17, 1990 | issued an Order Directing Procedures
for Prehearing.

On July 23, 1990, through its attorney Dayna M D as, Conplaint
filed a Governnment Menorandum in Support of Mtion for Partial Summary
Decision, and on July 24, 1990, filed a Governnent Mbtion for Partial
Summary Decision, asserting that no genuine issue of naterial fact
exi sted except with regard to the appropriateness of the civil nonetary
penalty assessed. On July 27, 1990 | issued an Order to Show Cause Wy
Sunmmary Deci si on Shoul d Not |ssue.

On August 1, 1990, Respondent, through its attorney Lawrence A L.
Scheftel, filed a Respondent's Mdtion in Opposition to Governnent Mbtion
for Partial Summary Judgnent, again admtting to the allegations in the
Conpl ai nt but asserting that genuine issues of material fact existed as
to whether or not a Notice of Intent to Fine should have been issued in
lieu of a warning.

After careful consideration of all docunents before ne, | conclude
that no genuine issues of material fact exist as to Counts I, Il, and
I1l, and that Conplainant is entitled to partial summary decision as to
liability on Counts I, Il, and Ill as a matter of |aw.

Legal Standards for a Mtion for Summary Deci sion

The federal regulations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter summary decision for either party if
the pleadings, affidavits, material obtained by discovery or otherw se
. . . show that there is no genuine issue as to any material fact and
that a party is entitled to sunmary decision.'' 28 CF. R § 68.36 (1988);
see also Fed. R Civ. Proc. 56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 2555
(1986). A nmaterial fact is one which controls the outcone of the
litigation. See Anderson v. Liberty Lobby, 477 U S. 242, 106 S.C. 2505,
2510 (1986); see also Consolidated Ol & Gas, lInc. v. FERC, 806 F.2d 275
279 (D.C. Cir. 1986) (an agency may dispose of a controversy on the
pl eadi ngs without an evidentiary hearing when the opposing presentations
reveal that no dispute of facts is involved).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deermed admitted. See, e.q., Hone Indem Co. v. Famularo, 539 F. Supp. 797
(D. Colo. 1982). See also Mrrison v. Walker, 404 F.2d
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1046, 1048-49 (9th Cir. 1968) ( "If facts stated in the affidavit of the
nmovi ng party for summary judgnent are not contradicted by facts in the
affidavit of the party opposing the notion, they are admtted.''); and
US v. One Heckler-Koch Rifle, 629 F.2d 1250 (7th Cir. 1980) (Adm ssions
in the brief of a party opposing a notion for summary judgnent are
functionally equivalent to admi ssions on file and, as such, may be used
in deternining presence of a genuine issue of material fact).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CF.R 8 68.6(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undenied allegation. See Gardner
v. Borden, 110 F.R D. 696 (S.D. W Va. 1986) ( "matters deened adnitted
by the party's failure to respond to a request for adm ssions can form
a basis for granting sunmary judgnent.''); see also Freed v. Plastic
Packaging Mat. Inc., 66 F.R D 550, 552 (E.D. Pa. 1975); QO Canpo V.
Hardi sty, 262 F.2d 621 (9th Cr. 1958); United States v. Mlntire, 370
F. Supp. 1301, 1303 (D. N.J. 1974); Tomv. Twoney, 430 F. Supp. 160, 163
(N.D. Ill. 1977).

Legal Analysis Supporting Partial Sunmary Deci sion

Conpl ai nant argues in its Menorandum in Support of Mtion for
Partial Summary Decision that Respondent adnmitted to all allegations
contained in the Conplaint with the exception of the appropriateness of
the nonetary fine inposed. Conplainant further submits that Respondent
did not assert any affirmative defenses. As such, Conplaint argues that
it isentitled to a partial summary decision as a matter of |aw

Inits Motion in Qpposition to Governnent Mdtion for Partial Summary
Judgrent, Respondent argues that Conplai nant misinterpreted Respondent's
adm ssions in its original Answer to the Conplaint, asserting that
Respondent was only admitting that it hired the persons indicated in the
Notice of Intent to Fine after Novenber 6, 1986, and that the paperwork
violations cited were true and correct. Respondent contends that genuine
i ssues of material fact still exist as to whether or not a Notice of
Intent to Fine should have been issued in lieu of a warning.

Respondent clearly mi sunderstands Conplainant's Mtion for Partial
Sunmary Deci sion and acconpanyi ng Menorandum in Support of Mtion for
Partial Summary Decision. Conplainant's notion goes precisely to those
matters which Respondent admitted in its original Answer to Conpl aint,
and reiterated in its Mtion in Qpposition to Governnment Motion for
Partial Sunmary Judgnent. Respondent's notion does not contain any facts
under affidavit
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which would distract from the original answer in which Respondent
admitted that it hired enployees after Novenber 6, 1986 and did not
properly conplete the required paperworKk.

Respondent asserts that it should have received a warning in |ieu
of a nonetary penalty. The INS "~ Handbook for Enployers'' states that
TTAfter May 31, 1988, INS will no longer issue warning citations, and
first vi ol ati ons may result in penalties."'' | mm gration and
Nat uralization Service, Handbook for Enployers at 5 (1987). As such,
i ssuance of warnings by the INS is discretionary after May 31, 1988.
G ven that the violations cited in the Notice of Intent to Fine occurred
after May 31, 1988, INS has discretion as to its decision to warn or fine
for violations of the Act.

Respondent further argues that inposition of a nonetary penalty is
contrary to an |INS Policy Menorandum issued January 9, 1990 by
Conmi ssi oner Gene McNary. Respondent, however, fails to indicate just how
this menorandum woul d apply to its situation and require INS to issue a
warning rather than a civil nonetary penalty.

Respondent has adnitted in its Answer and its Mtion in Qpposition
to CGovernnent Mdttion for Partial Summary Judgnent that it hired enpl oyees
after Novenber 6, 1986 and that all of the paperwork violations cited in

Counts I, II, and Ill were true. As such, | conclude that no genuine
i ssues of material fact exist as to the violations alleged in Counts I,
Il, and I1l, and that Conplainant is entitled to a Partial Sumary
Decision on these counts as a nmatter of law. This nmatter renmins open
however, as to the deternmination of the anobunt of civil penalties
assessed.

Fi ndi ngs of Fact, Conclusions of Law, and O der

| have considered the pl eadi ngs, nenoranda and supporting docunents
submitted in support of the Mtion for Partial Summary Decision
Accordingly, and in addition to the findings and conclusions already
nmentioned, | nake the followi ng findings of fact and concl usions of |aw

1. As previously found and discussed, | determ ne that no genuine
i ssues of material fact exist with respect to the issues of liability
under Counts I, Il, and Ill. Therefore, Conplainant is entitled to
Partial Summary Decision as a matter of |aw pursuant to 28 C.F. R Section
68. 36.

2. That Respondent violated 8 U S.C. Section 1324a(a)(1)(b) in that
Respondent hired for enploynent in the United States the individuals
identified in Count | wthout conplying wth the verification
requirements in Section 1324a(b) and 8 C F.R 274a. 2(b).
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3. That Respondent violated 8 U S.C. Section 1324a(a)(1)(b) in that
Respondent hired for enploynent in the United States the individuals
identified in Count Il wthout <conplying with the verification
requirenments in Section 1324a(b)(1) and 8 C.F. R 274a.2(b)(1)(ii).

4. That Respondent violated 8 U S.C. Section 1324a(1)(b) in that
Respondent hired for enploynent in the United States the individuals
identified in Count [IIl wthout <conplying with the verification
requirements in Section 1324a(b) (1), (2) and 8 CF. R 274a.2(b)(1) (i),

(ii).

5. That Conpl ainant's Governnent Mdtion for Partial Summary Deci sion
is hereby granted, and Respondent's Mdttion in Opposition to CGovernnent
Motion for Partial Sunmmary Judgnent is hereby denied.

6. That the Court will keep jurisdiction of this matter to nake a
determination as to the appropriateness of civil penalties to be inposed.

IT 1S SO ORDERED:

This 16th day of August 1990, at San Diego, California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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