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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

In Re Charge of Jorge Eduardo Rui z-Lopez, United States of Anerica,
Conpl ai nant v. Farners |Insurance Goup of Conpanies, a corporation, Herb
Baker, an individual, d/b/a the Lancaster, California District Ofice of
Farnmers Insurance Goup of Conpanies, Respondents; 8 U S. C. 1324b
Proceedi ng; Case No. 88200010.

REPCORT OF STATUS CONFERENCE; ORDER GRANTI NG MOTI ON COF THE OFFI CE OF
SPECI AL COUNSEL TO DI SM SS | TS COVPLAI NT AND GRANTI NG CHARG NG PARTY' S
PETI TI ON TO FI LE COVPLAI NT

Pursuant to ny order dated June 21, 1988, a tel ephonic conference
was held on Wednesday, June 29, 1988, from approximately 2:30 p.m to
2:55 p.m, EST. At the conference it was agreed and understood by and
anong the parties, their counsel, and the judge as foll ows:

(1) The WMarch 25, 1988, petition of the charging party, Jorge
Eduardo Rui z-Lopez (Ruiz-Lopez), seeking leave to intervene is granted
to the extent that it requests leave to file a conplaint. Accordingly,
the conplaint dated Mirch 25, 1988, and received Mirch 28, 1988 is
accepted as having been filed upon receipt. It does not appear necessary
or appropriate to grant |leave to intervene because the charging party,
Rui z- Lopez, becane a party by operation of law upon filing of the
conplaint by the Ofice of Special Counsel (0SC). See 8 U S C
1324b(e)(3); Section 68.2(1) of the rules of practice and procedure of
this Ofice, 52 Fed. Reg. 44972, 44974, Novenber 24, 1987 (to be codified
at 28 CF.R 68.2(1)).

(2) Having inquired intensively of Farners |nsurance Goup of
Conpanies (Farners) through M. Terry Kellog and of M. Herb Baker,
individually, during the status conference and both having explicitly
acknowl edged their understanding of the terns and conditions of the
agreenent ! and having stated no objection, counsel

1See, e.qg., settlenent agreenent and general rel ease signed by M. Baker,
individually, and by an officer of Farmers including inter alia at paragraph 1 °°
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for Ruiz-Lopez having already stated their |ack of objection,? and OSC,
by counsel, once again urging that its notion to dismss conplaint be
granted, there appears to be no reason not to do so. Consequently under
t hese circunstances, the settlenent agreement and general release are
accepted according to their terns.

During the conference, | suggested that, particularly during the
formative and early period of inplenentation of section 102 of the
| mm gration Reform and Control Act of 1986 (IRCA) (8 U S.C. 1324b), it
woul d be an assist to the forumif OSC were to continue to participate
even after it is satisfied that it has obtained from the respondents
vindi cation of the governnent's (as distinct fromthe charging party's)
interests. Counsel for OSC nade clear that upon obtaining dismssal of
its conplaint OSC did not desire to participate further. | here express
the caution that if, in a future proceeding, | formthe judgnent that the
expertise of OSC as the repository of the authority conferred by IRCAto
investigate charges of immgration-related unfair enploynent practices
warrants its continued participation, | may refuse to permt it to
abandon a proceeding it has initiated except upon term nation of the
entire action.

| reject the argunent set out in the OSC April 11, 1988 "~ Response
to Order Concerning Status of Proceeding'' to the effect that Rule 41 of
the Federal Rules of Civil Procedure (FRCP) pernmits wthdrawal of the
conplaint in this proceeding "with or without an order of the court.''
In ny view, Rule 41 is inapplicable where, as here, the notion to dismnss
the conplaint relies explicitly on a settlenent agreenent annexed to it
(as exhibit 1). By relying on the settlenent agreenent as the predicate
for dismssing its action, OSC necessarily invoked the jurisdiction of
this Ofice to review the settlenment agreenent. See 28 C.F. R 68.10. At
| east where clains survive against the same respondents arising out of
the identical circunstances, a multilateral settlenent cannot by its
nature be the predicate, outside the discretion of the forum for
unil ateral dismssal of an action on the grounds that no answer has been
filed when the parties to the settlenent agreenent include those from
whom an answer woul d have been forthcom ng but for the agreenent.

[nJothing in this Settlenment Agreement and General Release shall affect the right of
Applicant to seek other or additional relief on his own.'' Conplainant Ruiz-Lopez is
understood to be the "“applicant'' within the neaning of the settlenent agreenent.

2see April 21, 1988 response of charging party as anmended by revised proposed
order tendered by certificate of service_dated April 26, 1988, in which charging party
subm tted proposed order which woul d have granted dism ssal of the conplaint subnitted
by the OSC on February 9, 1988.
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(3) Counsel for the charging party, and Farners through M. Kell og
and M. Baker, individually, are encouraged to discuss the possibility
of settlement of the renmining issues, and not |ater than August 1, 1988,
they should inform me whether or not they have reached an agreed
di sposition; as to this or other procedural matters, one party may report
on behalf of all other parties. |If by August 1, 1988, the parties have
not reached such agreenent, an answer fromrespondents will be due to be
received by ne not |ater than August 15, 1988. No discovery will commence
prior to the date an answer becones due.

In the event settlenent discussions are termnated at an earlier
date and notice to that effect is forwarded to the judge, then an answer
will becone due two (2) weeks fromthe date | am advi sed t hat discussions
are term nat ed

(4) In the event an evidentiary hearing proves necessary, the
parties have agreed that the hearing will conmence on Tuesday, Novenber
29, 1988 and continue as necessary through Friday, Decenber 2, 1988, at
a location in or around Los Angeles or Lancaster, California, to be
sel ected or, if necessary, on such other dates as the adm nistrative | aw
j udge nay assi gn.

(5) Appearances:
For Ofice of Special Counsel

Ann D. Thonas, Ofice of Special Counsel for |nmgration-Related
Unfair Enploynment Practices, P.O Box 65490, Washington, D.C 2003505490

For Jorge Eduardo Rui z- Lopez:

Jose Roberto Juarez, Jr., Mexican Anerican Legal Defense and
Educational Fund, 634 S. Spring Street, 11th Floor, Los Angeles,
California 90014.

Anne Kansvaag, Coalition for Humane Imrgration R ghts of Los
Angel es, 634 S. Spring Street, 11th Floor, Los Angeles, California 90014.

For Respondents:

Terry Kellog, Farners Insurance Goup of Conpanies, 4680 WIshire
Boul evard, Los Angeles, California 90010.

Herb Baker, Farners |nsurance G oup of Conpanies, 44844 Elm Street,
Lancaster, California 93534.

SO CORDERED.
Dated this 30th day of June, 1988.

MARVI N H. MORSE
Adm ni strative Law Judge
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