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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE OF | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI ON HEARI NG OFFI CER

United States of Anmerica, Conplainant v. Manca | nports, Respondent;
8 U.S.C. § 1324a Proceedi ng; Case No. 90100203.

DECI SI ON AND ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON
AS TO COQUNTS Il, 111, AND IV

A. Procedural History

On April 23, 1990, the Inmmgration and Naturalization Service (INS),
pursuant to 8 CF. R section 274a.9(a), issued a Notice of Intent to Fine
agai nst Respondent alleging fourteen violations of Title 8 U . S.C. section
1324a(a) (1) (A) and two hundred sixty-five violations of Title 8 U S.C
1324a(a) (1) (B).

INS served Respondent with the Notice of Intent to Fine on April 24,
1990. On May 18, 1990, Respondent, pursuant to 8 C F.R section
274a.9(d), requested a hearing before an Administrative Law Judge. On
June 20, 1990, INS issued a Conplaint against Respondent alleging
viol ations of section 1324a(a)(1) (A and (B), as set forth in the Notice
of Intent to Fine.

On July 23, 1990, Respondent filed its Answer. In its Answer,
Respondent (1) admitted the jurisdictional allegations in paragraphs one
and two of the Conplaint; (2) denied that it had violated the provisions
of 8 US. C section 1324a; and (3) denied the allegations in Counts |,
[1, Il and IV.

On August 16, 1990, Conplainant, pursuant to 28 CF.R § 68. 36,
filed a "~ “~Mtion for Partial Summary Decision'' and a supporting
" Menorandum' with respect to Counts II, IIl and IV of the Conplaint.

The Conplainant's "~ “Mtion for Partial Summary Decision'' also
contains a well reasoned | egal argunent as to why summary deci sion should
be granted. The Conplainant's argunent is based upon the pleadings,
docunents and affidavits filed in the case.

On Sept enber 10, 1990, Conpl ai nant, pursuant to 28 C.F.R § 68. 21,
filed a "~ Mtion to Conpel Discovery."'
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Prior to any ruling by nme on its Mtion for Partial Sumary
Deci si on, Respondent filed a Second Motion for Partial Summary Deci sion
and Menorandum of Law in Support thereof as to Counts IIl, IIl and IV.
This Motion was filed on Septenber 20, 1990.

In its ~~Menorandum'' Conplainant asserted that Respondent has a
duty and responsibility, under Federal Rule of Civil Procedure 56(e), to
respond to a Motion of Summary Decision. Conplainant further asserted,
citing NNnth Crcuit case law and Vol. 10a Fed. Practice and Procedure
by Wight and MIller, that if Respondent fails to respond to a Mdtion for
Summary Decision, summary decision shall be entered, if appropriate.
Conpl ai nant argued that its Mtion for Summary Decision should be granted
for the reason that, as of Septenber 17, 1990, Respondent had not
responded to its first Motion for Summary Deci sion.

On Septenber 28, 1990, | conducted a tel ephonic conference with both
parties to discuss pending notions. At that tinme, | was advised by
Respondent that it was his intention to admit liability and not contest
the m ni mum penalty sought by Conpl ainant. On Cctober 1, 1990, | directed
Respondent to file a response to Conplainant's Mtion for Partial Summary
Deci sion on or before Cctober 12, 1990. | further ordered Respondent to
respond to Conplainant's discovery requests on or before Cctober 12,
1990.

As of the date of this Order, Respondent has not filed a response
to Conplainant's Mtion for Partial Sunmary Deci sion.

On Cctober 31, 1990 Conplainant filed a "~ “Mtion for Sanctions''
requesting that | sanction Respondent for failing to respond to ny
Cctober 1, 1990, Oder stating that, "~“as of Mnday, Cctober 29, 1990,
Conpl ai nant has not received a response from Respondent to Conpl ai nant's
Request for Production of Docunents.''

On Novenber 7, 1990, Respondent filed a "~ "Response to Mdtion for
Sanctions'' stating, inter alia, that “~“this notion is largely noot in
that Respondent, by separate filing, has acknow edged that the
Conmplainant is entitled to a partial sunmary judgment (sic) on the
al | egations of paperwork violations, as set forth in Counts IIl, IIl, and
IV of the Conpl ai nt agai nst Respondent.?

B. Statenent of Facts

The relevant facts as alleged in Conplainant's ~ Menorandumi' are
conpr ehensi ve and well docunented as nore fully described bel ow.

11 do not know what ““separate filing'' Respondent is referring to that adnits
liability; but, it is clear to me that this statenment is an adm ssion by Respondent of
liability as to Counts IIl, 11l and IV
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On October 11, 1989, INS inspected the business prem ses of Manca Inports, Inc.,
|l ocated at 1001-6th Avenue South, Seattle, WA. (See Declaration of Barry Levy.)
After speaking with the secretary, Beth dover, INS officers were directed to a M.
Enri que Medi na- Nel son, the supervisor of the plant. Special Agent Levy asked M.
Medina if INS agents could enter the plant and interview the plant's workers. M.
Medi na orally consented to the presence of INS officers in the plant and their
subsequent interview with plant personnel. (See Declaration of Barry Levy)

As a result of the INS officers' inquiries with the enpl oyees of Manca Inports,
Inc., twenty-three foreign nationals were detained for questioning and/or
determination of their immgration status. N neteen Oders to Show Cause in
deportation proceedings were subsequently issued. Fourteen of the individuals
det ai ned for questioning appear in Count | of the Conplaint. (See Declaration of
Barry Levy)

INS schedul ed an audit of the Respondent for Cctober 18, 1989. On Cctober 12, 1989,
Speci al Agent Barry Levy personally notified the president of Manca Inports, Inc.,
t hrough personal service of an audit letter from the Seattle, INS office. (See
Decl aration of Barry Levy) The Notice of Inspection letter requested Manca | nports,
Inc., present all Forms -9 and its Enployer's Quarterly Tax Reports (Forms EMs-
5208) for the quarter periods ending between Decermber 31, 1986, and Septenber 30,
1989, inclusive. (See Exhibit 3) Enployer's Quarterly Tax reports are required
records in the State of Washi ngton.

On Cctober 18, 1989, M. Charles Manca, President of Manca Inmports, Inc., appeared
at the Seattle INS District office along with his attorney, Antonio Salazar. M.
Manca provided Special Agent Levy with sixty-three Fornms 1-9 and the Enployer's
Quarterly Tax Reports for Manca Inports, Inc. for Decenber 1986 through June 30,
1989. (See Exhibits 4-53, 56-67)

During the course of the audit, M. Salazar provi ded Special Agent Levy with a copy
of a conputer-generated formentitled, ~"Start/Change Notice.'' During the ensuing
investigation, INS received two (2) additional ""Start/Change Notices'' from two
enpl oyees of Manca Inports, Inc. (See Exhibits 54-55) M. Salazar asserted that
this formwas evidence of Manca Inports, Inc.'s good faith effort in conplying with
the requirenents of the Inmmgration Reform and Control Act (IRCA) of 1986. (See
Decl aration of Barry Levy) INS Special Agent Levy advised M. Salazar and M. Manca
that the conpany form does not neet the statutory requirenments of |RCA

M. Levy, after carefully reviewing the Respondent's Forms 1-9 and Quarterly Tax
Reports, deternined that the Respondent had failed to prepare and/or present the
Form1-9 for two-hundred fifty-three enpl oyees. These enpl oyees are listed in Count
Il of the Conplaint.

Further review of Respondent's Forms 1-9 revealed that Respondent failed to
properly conplete section 1 of the FormI-9 for ten enpl oyees. (See Exhibits 56-65)
These enployees are listed in Count 111 of the Complaint. In addition, Respondent

failed to properly conplete section 2 of the Form -9 for two enployees. These
enpl oyees are listed in Count |V of the Conplaint. (See Exhibits 66-67)

C. Legal Standards in a Mtion for Summary Deci sion

The federal regulations applicable to this proceedi ng authorize an
admnistrative law judge to ~“enter summary decision for either party if
the pleadings, af fidavits, mat eri al obtained by discovery, and
judicially-noticed matters show that there is no genui ne i ssue
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as to any material fact and that a party is entitled to sunmmary
decision.'' 28 CF.R 8§ 68.36 (1988); see also, Fed. R Cv. Proc. Rule
56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially noticed
matters. Celotex Corp. v. Catrett
, 477 U.S. 317, 106 S.Ct. 2548, 2555, 91 L.Ed.2d 265 (1986). A materi al
fact is one which controls the outcone of the litigation. See. Anderson
v. Liberty Lobby, 477 U S. 242, 106 S.C. 2505, 2510 (1986); see, also
Consolidated Gl and Gas, Ilnc. V. FERC, 806 F.2d 275, 279 (D.C. Cir.
1986) (an agency mmy dispose of a controversy on the pleadings wthout
an evidentiary hearing when the opposing presentations reveal that no
di spute of facts is involved.).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deermed admitted. See, e.q., Hone Indem Co. v. Famularo, 530 F. Supp. 797
(D.C. Co. 1982). See, also, Mrrison v. Wl ker, 404 F.2d 1046, 1048-49
(9th Cir. 1968) (" 'If facts stated in the affidavit of the noving party
for sunmary judgnent are not contradicted by facts in the affidavit of
the party opposing the notion, they are adnmitted.''); and, U.S. v.
One- Heckl er-Koch Rifle, 629 F.2d 1250 (7th Cr. 1979) (Adnissions in the
brief of a party opposing a notion for summary judgnent are functionally
equi val ent to admissions on file and, as such, nay be used in determning
presence of a genuine issue of material fact.).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CFR 8 68.6(c)(1)(1988). No genuine issue of nmaterial fact shall be
found to exist with respect to such an undeni ed all egation. See, Grdner
v. Borden, 110 F.RD. 696 (S.D. W Va. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can form a basis for granting summary decision.''); United States wv.
$5,644,540.00 in U.S. Currency, 799 F.2d 1357 (9th Cr. 1986) (party
opposi ng sumary judgnent is required to provide specific facts show ng
there is a genuine issue of material fact for trial.).

D. Findings of Fact and Concl usi ons of Law Supporting Sunmary Deci si on

The record in this case, as described above, clearly shows that
Respondent has failed to respond and contest Conplainant's Mdtion for
Partial Summary Decision as to Counts IIl, IlIl and IV.
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Moreover, Respondent has failed to respond to ny Oder directing a
response to Conplainant's Mtion for Sunmary Deci sion. The record is al so

clear that at no tinme has Respondent, in witing or during pre-hearing
tel ephoni ¢ conference calls, disputed the facts or liability as to Counts
[1, Il and IV.

It is also clear from statenents nmade in pleadings and during at
| east one telephonic call that Respondent adnmits liability as to Counts
I, III and 1V of the Conplaint.

Si nce Respondent admits and does not wish to contest liability as
to Counts IIl, Ill and IV of the Conplaint, | conclude that there is no
genuine issue of mmterial fact as to liability on those counts and,
pursuant to 28 CF. R 8§ 68.36(c), Conplainant is entitled to a partial
summary deci si on.

Accordingly, I find that Respondent has violated section
1324a(a)(1)(B) of Title 8 United States Code in that Respondent hired for
enploynment in the United States those individuals named in Counts |1,
11, and IV of the Conplaint without conplying with the verification
requirenments provided for in section 1324a(b) of Title 8 and 8 CF. R §
274a.2(b) (1) .

E. CGvil Mnetary Penalty

Havi ng determ ned that Respondent is liable for Counts Il, IlIl and
IV of the Conplaint, | amnow required to determ ne an appropriate civil
penalty.? In determ ning an appropriate civil penal-

2Chly t he Conpl ai nant addresses how | shoul d determine the appropriate anount of
civil penalty in this case. However, in so doing, Conplainant m sconstrues the
applicability of United States v. USA Cafe, Case No. 88-100098 (Order Granting
Conpl ai nant's Motion for Sunmary Decision filed February 6, 1989), by suggesting that
it is necessary that | hold an evidentiary hearing to determ ne the anount of civil
penal ty.

My finding in USA Cafe, that and evidentiary hearing on the issue of appropriate
civil penalty was necessary, after granting partial summary decision, is not binding
or controlling on all subsequent cases in which | grant partial summary decision as to
liability. As | suggested in USA Cafe, there are several nethods for determining the

appropriate civil penalty to be assessed in a particular case, i.e. ~“the parties may
stipulate to the relevant facts which | should consider in determ ning appropriate
penalty, or, . . ., | will accept a settlenent . . .'" USA Cafe, supra at 7. The

appropriate nethod(s) for determ ning anount of CIVI| penal ty depends upon the
specific facts of each individual case.

In USA Cafe, the Conplaint sought a fine in excess of the m nimum which coul d be
statutorily assessed. Therefore, evidence of nitigation, which could lead to a
reduction of the penalty, was appropriately and necessarily considered. In addition,
the Respondent in USA Cafe had alleged facts in his pleadings in mtigation of
penalty, and requested an evidentiary hearing on the issue of appropriate civil
penal ty.

In contrast, the Conplaint in the present case seeks only the m nimum fine.
Since the anpunt cannot, statutorily, be reduced, evidence of mtigation factors would
be irrelevant. Further, Respondent has neither plead facts in mtigation nor requested
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ty, where the anount alleged in the Conpl aint exceeds the m ni num anpount
allowed by law, | amrequired to give ~“due consideration'' to "~ "the size
of the business of the enployer being charged, the good faith of the
enpl oyer, the seriousness of the violation, whether or not the individua
was an unaut horized alien and the history of previous violations.'' See,
8 USC § 1324a(e)(5) and 8 C.F.R § 274a.10(b)(2).

The civil nonetary penalty requested for each violation in Counts
I, 1ll and IV of the Conplaint is $100.00, which is the mninmm anount
that can be assessed by |law. Therefore, there is no need to consider any
addi tional evidence on matters of mnitigation, either through testinony
or affidavit, to deternine an appropriate civil penalty in this case with
respect to Counts |1, Il and IV.

ACCORDI NGAY, | find and conclude that Conplainant is entitled to a
civil nonetary penalty to be assessed agai nst Respondent for Counts |1,

Il and IV of the Conplaint as follows: (1) Count Il of the Conplaint in
an anount of $100.00 for each violation, for a total of $25,300.00; (2)
Count |1l in the ampunt of $100.00, for each violation, for a total of

$1, 000.00; and (3) Count IV in the amount of $100.00 for each violation
for a total of $200. 00.

CRDER

It is HEREBY ORDERED t hat:

1. Respondent pay a civil noney penalty of $100.00 for each
violation of Counts IIl, Ill and IV of the Conplaint for a total anount
of $26, 500. 00.

2. Pursuant to 8 U S C 8§ 1324a(e)(96) and Section 68.51 of the
practice and procedure of this office, 28 CFR § 68.51, this decision and
order as to Counts Il, 11l and 1V, shall becone the final Oder of the
Attorney GCeneral unless, within thirty (30) days fromthe date of this
deci sion and order, the Chief Administrative Hearing Oficer shall have
nodi fi ed or vacated it.

SO ORDERED: This 16th day of Novenber, 1990, at San Diego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge

an evidentiary hearing on the issue of penalty.

Hence, it is clear that USA Cafe does not control the nmethod for determining the
appropriate civil penalty to be assessed after partial summary deci sion has been
granted. Rather, the facts of the particular case, such as this one, will determ ne
whi ch met hod or nethods shoul d be enpl oyed.
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