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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

In Re Investiqgation of St. Christopher-Gtilie

File Nos. 88-2-01-0016A0, 88-2-01-0016B0, 88-2-01-0016C0, 88-2-01-0016D0
(Case Nos. 88S0016A0, 88S0016B0, 88S0016C0, 88S0016D0)

CRDER DENYI NG PETI TI ONS TO QUASH BUT REQUI RI NG THAT
SUBPCENAS, | F ANY, NEWY | SSUE

On March 16, 1988, | issued four investigatory subpoenas duces tecum
upon the request of the Ofice of Special Counsel for Inmmigration Related
Unfair Enploynment Practices (0OSC) in the investigation styled In Re
Investigation of St. Christopher-Qitilie. By substantially simlar petitions
dated March 21, 1988, St. Christopher-Qtilie, by counsel, sought to quash
on the grounds that (i) the charge filed with OSC, which provided the prenise
for the investigatory subpoenas, was tine-barred as not having been filed
within the 180 day period fromthe date of the alleged discrimnatory act as
provided by 8 U S.C. 1324b(d)(3) and (ii) one of the four subpoenas was void
on its face because of a patently erroneous return date.

| subsequently received an OSC nenorandum of points and authorities
which replied to the allegations of the petitions to quash. Pursuant to ny
order dated April 11, 1988, St. Christopher-OQtilie was provided an
opportunity to file a responsive pl eadi ng addressed to OSC s nenorandum Such
a pl eadi ng was tendered, dated April 21, 1988.

Having considered the nenoranda subnmitted in support of and in
opposition to St. Christopher-Otilie's petitions to quash investigatory
subpoenas, | deny the petitions to quash on the ground that | am persuaded
that it is not clear, based on the bare outline of facts denonstrated in the
menor anda and absent further investigation, that the charge was not tinely
filed with the Ofice of Special Counsel. This is in no way a deternination
that the charge was filed in a tinmely nanner but is rather a ruling that OSC
is entitled
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to investigate to determine the applicability of the doctrine of equitable
tolling and its effect, if any, on the tineliness of the charge in this
matter.

The O fice of Special Counsel contends that limtation periods for
filing charges of discrimnation are susceptible to equitable tolling. Case
law cited by OSC supports this position. See Mller v. International
Tel ephone and Tel egraph Corp. 755 F.2d 20, 24 (2d G r. 1985), cert. denied,
474 U.S. 851 (1985) (although the court found no basis for the extension of
the period for filing an age discrimnation claimwith the EECC on the facts
before it, the court, nonethel ess, acknow edged that in certain circunstances
tolling of the tine period night be permitted as a matter of fairness);
Cerbone v. International Ladies' Garnent Wrkers' Union, 768 F.2d 45, 48 (2d
Cir. 1985) (in appropriate circunstances, the tinme limtations governing
filing an age discrinmnation charge with the EEOC may be tolled or del ayed);
Mever v. Riegel Products Corp.., 720 F.2d 303, 307 (3d Cr. 1983), cert.
dism ssed. 465 U.S. 1091 (1984) (a plaintiff's failure to file a tinely
charge of wongful discharge on the basis of his age would neither deprive
the court of jurisdiction nor preclude it from equitably tolling the
limtation period).

In addition, case authority cited by GOSC involving enforcenent of
adm nistrative subpoenas is particularly persuasive. For exanple, in Equal
Enpl oynment Opportunity Conmmi ssion v. Tenpel Steel Corp. 814 F.2d 482 (7th
Cir. 1987), the court rejected the argunent that the claimof an individual
who had filed a charge of race discrimnation with the EECC nore than 180
days after first learning that he would not be rehired was tine-barred and
that, therefore, the EEQCC had no authority to investigate the claim Focusing
on the broad authority of the EECC to investigate all charges of enpl oynent
discrimnation under Title VI| and the "“sharply |limted ' role of the court
in a subpoena enforcenent proceeding, the court held that the defendant's
tineliness objection was not a proper defense to enforcenent of the subpoena.
The court went on to note (id. at 485):

the EEOC s authority to investigate is not negated sinply because the party under
investigation may have a valid defense to a later suit. ... If every possible defense,
procedural or substantive, were |litigated at the subpoena enforcenment stage,
adm ni strative investigations obviously would be subjected to great del ay.

We therefore join those courts that have deternmined that a tineliness defense may not
be raised to bl ock enforcenent of an EECC subpoena. (Citations omtted).

Simlarly, the Nnth Grcuit in Equal Enploynent Qpportunity Conmi ssion
v. Children's Hospital Medical Center of Northern California, 719 F.2d 1426
(9th CGr. 1983), stated that a party nmay not defeat an agency's authority to
i nvestigate pursuant to subpoe-
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nas by a claimthat could be a defense if the agency were to subsequently
bring an action against it, citing its own and other precedents (id. at 1429-
30):

This court has held that it is premature to allow a party being investigated to raise
a statute of limtations defense to an EECC demand for documents; even assumi ng that
the tinmeliness of a conplaint is jurisdictional, we noted that the agency should be
allowed to investigate to make the determination whether the violation is continuing
in nature, thereby providing it with jurisdiction. (Ctations omtted).

The sole case cited by St. Christopher-Qtilie in its nmenmorandum in
support of its petitions, Del Costello v. International Brotherhood of
Teansters, 462 U S 151 (1983), dealt wth the question of conpeting
limtation periods, but did not address our question. Rather, Del Costello,
supra., involved the question whether to apply a federal or state statute of
limtations to an action brought by an enpl oyee under the Labor Managenent
Rel ations Act. A divided Suprene Court held that the six (6) nonth limtation
period of the National Labor Relations Act for filing unfair |abor practice
charges was the statute of linmtations applicable to an enployee's action
agai nst both the enployer and the union for breach of a collective bargaining
agreenent and breach of the duty of fair representation because such action
had no close analogy in state | aw.

The cases cited by OSC, involving enploynent discrimnation clains
under the Age Discrimnation in Enploynent Act and Title VII, provide the
better anal ogy on which to test the provisions of 8 U S.C. 1324b; nothing in
Del Costello is inconsistent with the rationale of those cases. In fact, the
Suprene Court in Del Costello renmanded to allow consideration of one
petitioner's contention that certain events had tolled the running of the
limtations period until about three nonths before he had filed suit.

At this stage, the case law cited by OSC for analogy, in this case of
first inpression under 8 U S C 1324b provides, in ny judgnent, anple
authority to deny the petitions to quash. Consistent with those authorities,
in particular, Equal Enploynent Qpportunity Conmission v. Tenpel Steel Corp.,
supra, and Equal Enploynment Opportunity Commission v. Children's Hospital
Medi cal Cent er of Northern California, supr a, I find that St.
Christopher-Otilie's tineliness objection to the charge filed with OSC does
not bar enforcenent of OSC s investigatory subpoenas. For the foregoing
reasons, | deny St. Christopher-Qtilie's petitions to quash.

Both because the return date on one of the subpoenas at issue was
mani festly in error and because of the passage of tine subsequent to the
return dates on the others (as the result of “notion



practice”), the OSC may apply for
consistent with this ruling.

SO ORDERED.

Dated this 5th day of My, 1988.

MARVI N H. MORSE
Adm ni strative Law Judge
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