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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Nogales Body Shop &
Trailer Repair, Respondent; 8 U.S.C 1324a Proceedi ng; Case No. 88100063.

Appear ances: For the Conpl ai nant
THOMAS M O LEARY, Esquire

Bef or e: ROBERT B. SCHNEI DER, Adninistrative Law Judge

JUDGVENT BY DEFAULT
Di scussi on and Deci si on:

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Nov. 6, 1986), adopted significant revisions in

national policy with respect to illegal inmmgrants. Acconpanying other
dramatic changes, |RCA, at Section 101, introduced the concept of
controlling enploynent of undocunented aliens by providing an
adm nistrative nmechanism for inposition of «civil liabilities upon

enpl oyers who hire, recruit, refer for a fee or continue to enployee
unaut hori zed aliens in the United States.

Section 101 of I RCA anended the Imrigration and Nationality Act of
1952 by adding a new section 274A (8 U S.C. 1324a). Section 1324a
provides also that an enployer is liable for failure to attest “~“on a
form designated or established by the Attorney General by regulations,
that it has verified that the individual is not an unauthorized alien .
. "' In addition to civil liability, enployers face crininal fines and
i mprisonnent for engaging in a pattern or practice of hiring (recruiting
or referring for a fee) or continuing to enploy such aliens. The entire
arsenal of public policy renedies against unlawful enploynent of aliens
is coomonly known by the rubric "~ enployer sanctions.''
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Section 1324a authorizes the inposition of orders to cease and
desist with civil noney penalty for violation of the proscription against
hiring, recruiting, and referral for a fee of unauthorized aliens and
aut horizes civil noney penalties for paperwork violations. 8 U S C
1324a(e)(4)-(5).

By Final Rule published May 1, 1987, 52 Fed. Reg. 16190, 16221-28,
the Departnment of Justice inplenented the enpl oyer sanctions provisions
of IRCA, now codified at 8 CF. R Part 274a. These regul ati ons provi des,
inter alia, in pertinent part, id. at 274a.2(a):

This section states the requirements and procedures persons or entities must conply
with when hiring, or when recuiting [sic] or referring for a fee, individuals in
the United States, or continuing to enploy aliens knowing that the aliens are (or
have becone) authorized aliens. The Form1-9, Enployment Eligibility Verification
Form has been designated by the [Inmmgration and Naturalization] Service as the
formto be used in conplying with the requirenents of this section.

The regulation provides that the Inmigration and Naturalization
Service (INS) initiates an action to assess civil liability by issuance
of a Notice of Intent to Fine (NIF), and provides also that an enpl oyer
agai nst whom the NIF is inposed "“has the right to request a hearing
before an Adm nistrative Law Judge pursuant to 5 U S.C. 554-557, and that
such request nust be nade within 30 days fromthe service of the Notice
of Intent to Fine.'' |Id. at 274a.9(c) (1) (ii)(0O.

An opportunity for a hearing before an adninistrative |aw judge as
a precondition for a cease and desist order and a civil nopney penalty is
conferred by statute, 8 U S. C 1324a(e)(3). The adnmnistration of an
admnistrative | aw judge system pursuant to Section 1324a was established
by the Attorney General, 52 Fed. Reg. 44971, Novenber 24, 1987;
(corrected) 52 Fed. Reg. 48997, Decenber 29, 1987. That administration
is lodged in the Ofice of the Chief Adnministrative Hearing Oficer
(OCAHO, Departnent of Justice. The Interim Final Rules of Practice and
Procedure for Administrative Hearings Before Administrative Law Judges
in Cases lnvolving Allegations of Unlawful Enploynent of Aliens (Rules)
appears at 52 Fed. Reg. 44972-85, Novenber 24, 1987 (to be codified at
28 C.F.R Part 68). The rules govern practice and procedure in cases
heard by administrative | aw judges under | RCA

Consonant with the statute and regulations, the INS on July 15,
1988, filed a Conplaint Regarding Unl awful Enploynent with the Ofice of
the Chief Administrative Hearing Oficer. The conplaint, dated July 12,
1988, contained as Exhibit A the Notice of Intent to Fine Nogal es Body
Shop and Trailer Repair, and as Exhibit B, the
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July, 1988, Request for Hearing with an Adm nistrative Law Judge.

By Notice of Hearing on Conplaint Regarding Unlawful Enploynent,
dated July 29, 1988, Respondent, Nogal es Body Shop and Trailer Repair,
was advised of the filing of the conplaint; the opportunity to answer
within thirty (30) days after receipt of the conplaint; and the date and
pl ace of hearing, i.e., beginning Decenber 6, 1988, at 1018 Grand Avenue,
Nogal es, Ari zona.

The conplaint, incorporating the NIF, requests an order directing
Respondent to cease and desist fromviolating 8 U S.C. 1324a and seeks
civil noney penalties (totaling $2,550.00).

By notion dated Septenber 16, 1988, INS asks for default judgnent.
The nmotion rests on the premise that no answer had been filed to the
conpl ai nt al though the conpl aint had been filed nore than sixty (60) days
previously.? On October 3, 1988, having not received an answer to the
conpl aint or any responsive pleading to the INS notion, | issued an O der
to Show Cause Wiy Judgnent by Default Should Not |ssue. That order
provi ded Respondent an opportunity to "~ show cause why default shoul d not
be entered against it, any such showing to be nmade by notion which al so
contains a request for leave to file an answer.'' No pleading or other
docunent has been received from Respondent although the Order to Show
Cause required an answer, if any, to be received by October 18, 1988.2

The failure of Respondent to file a tinely, or any, answer to the
conpl aint constitutes a basis for entry of a judgnent by default within
the discretion of the admnistrative law judge. 28 C F.R Section
68.6(b). The failure to answer entitles the judge to treat the
all egations of the conplaint as adnitted. Clearly, absent an answer, as
here, there can be no genuine issue as to any material fact. As provided
in the 28 C.F.R Section 68.36(c), the judge has discretion to issue a
summary deci si on.

Respondent having failed to file an answer, and the tine allowed for
filing one having elapsed, | find the Respondent has waived its right to
appear and contest the allegations of the conplaint, and that a judgnment
by default is appropriate. 28 C.F.R 68.6(h).

Accordingly, in view of all the foregoing, it is found and
concl uded. that Respondent Nogal es Body Shop and Trailer Repair com

No answer was received to the conmpl ai nt forwarded to Respondent by the July 29,
1988, Notice of Hearing. The Notice was sent by certified mail and the return receipt
shows Respondent received the Notice on August 4, 1988.

2No response has been received to the Cctober 3, 1988, Order to Show Cause. A
copy was addressed to Respondent by certified mail return receipt requested; that
recei pt was returned endorsed to show delivery on Cctober 7, 1988.
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mtted the acts alleged in Counts One and Two of the Notice of Intent to
Fine and in the conplaint, and by so doing, the Respondent violated
Section 274A of the Inmigration and Nationality Act (the ““Act''), 8
U S.C. 1324a. Consequently,

I T 1S HEREBY ORDERED:

1. That Respondent <cease and desist from violating Section
274A(a) (1) (A, 8 US.C 1324a(a) (1) (A, of the Inmigration and
Nationality Act, which renders it unlawful for a person or other entity
to hire any alien for enploynent in the United States, after Novenber 6,
1986, knowi ng the alien is unauthorized to work in the United States;

2. That Respondent conply wth the enploynment eligibility
verification requirenents of Section 274A(b), 8 U S.C. 1324(b), of the
Act respecting individuals hired or recruited or referred for enpl oynent
for a fee;

3. Wthin 14 days fromthe date of this Judgnent by Default, pay a
civil noney penalty in the anpbunt of $2,550.00, in either cash, cashier's
check, certified check or noney order (if not 1in cash) to the
““Immigration and Naturalization Service'' and deliver sanme to:

Chief Patrol Agent, United States Border Patrol, 1970 West Aj o Wy,
Tucson, AZ 85713;

4. That the hearing previously scheduled is cancell ed.

Review of this final order may be obtained by filing a witten
request for review with the Chief Administrative Hearing O ficer, 5113
Leesburg Pike, Suite 310, Falls Church, VA 22041, within 5 days of this
order as provided in 28 C.F. R 68.52. This order shall becone the final
order of the Attorney GCeneral unless, within 30 days from the date of
this order, the Chief Adm nistrative Hearing O ficer nodifies or vacates
t he order.

SO ORDERED: This 19th day of Cctober, 1988, at San Diego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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