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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Koanerican Tradi ng Corp.
Respondent; 8 U.S.C. 8§ 1324a Proceedi ng; Case No. 89100092.

ORDER GRANTI NG MOTI ON FOR LEAVE TO FI LE AN ANSWER AND DENYI NG MOTI ON
FOR ORDER OF DEFAULT
(May 18, 1989)

No answer having been tinely filed follow ng service of the notice
of hearing which forwarded the conplaint, conplainant filed its April 4,
1989 notion for entry of an order of default. Service of the notice of
heari ng had been effected only upon the attorney who had responded to the
notice of intent to fine by requesting a hearing, and not wupon
respondent. Accordingly, the attorney not being before ne, rather than
granting conplainant's notion out of hand, | issued, on April 27, 1989
an order to show cause why the notion for a default order should not be
granted, returnable not |ater than May 15.

On May 15, 1989, respondent filed his “~“Affidavit In OQpposition And

Motion For Leave To File An Answer,'' dated May 11, acconpanied by a
certificate of service executed on May 12 by Ronald H Fanta. | treat the
“Taffidavit'' as an unsworn statenment since it contains no jurat. The

i ndi vi dual who signed that statenent is identified by nane only and | can
only speculate as to his/her relationship to respondent. Presumably, the
i ndi vidual who executed the certificate of service is the individual who
requested the hearing by letter to conplainant dated January 18, 1989
al though the certificate, omtting address or representative capacity,
fails to confirmthat identification.

Fromthe pl eadi ngs, respondent appears to be a corporation, although
Kyung Ha Choi who signed the statenment in opposition to the default
speaks in the first person as if he/she were the respondent. In any
event, however, the statenent explains that the notice of hearing had not
been forwarded to respondent by M. Fanta (who is inplied as having
received it), although it is unclear
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who is nore blameworthy for failure to have tinely answered the
conpl ai nt.

The statenent clains that respondent was not served with the notice
of hearing, recites, inter alia, a good faith defense to both the
unl awful enpl oyment and paperwork counts, and asks that conplaint's
notion be denied and filing of an answer be all owed
The statenent is silent as to whether respondent is represented by
counsel

Upon consideration of the pleadings, | order as foll ows:

1. Respondent through its apparent representative Kyung Ha Choi
having recited failure of prior notice has marginally satisfied the
burden of the show cause, as the result of which the default notion is
deni ed.

2. Respondent may file an answer to be received by ne not later than
Friday, May 26, 1989, failing which | will revive conplainant's notion
and di spose of the case accordingly.

3. Not later than May 26, respondent's counsel, if any, wll file
an entry of appearance.

4. No docunents will be accepted by the judge in this case which

fail fully to identify and to provide nane, title, if any, mailing
address, and tel ephone nunber of each and every person on whose behal f
and by whom subnmitted, including attorneys, other representatives,

principals, and corporate officials.

5. Pronptly upon service of an answer, if any, both parties, through
counsel, if <counsel are enployed or otherwise retained, wll talk
together with a view to reaching an agreed disposition of this case, and
will report to ne no later than June 15, 1989, in witing, the results
of such discussion. Failing agreenent, they, or one authorized to speak
for both, will advise in witing or by telephone to ny staff of their
availability for a tel ephonic prehearing conference to be held at 10:00
a.m, EDT on June 8, 9, or 13.

SO ORDERED.
Dated this 18th day of My, 1989.

MARVI N H. MORSE
Adm ni strative Law Judge
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND FI NAL AGENCY ORDER VACATI NG THE
ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER

United States of Anmerica, Conplainant, v. Koanerican Tradi ng Corp.,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 89100092.

Vacation by the Chief Administrative Hearing Oficer of the
Adm ni strative Law Judge's Order Granting Motion for Leave to File an
Answer and Denying Mtion for Order of Default

The Honorable Marvin H Mrse. the Administrative Law Judge assi gned
to this case by the Chief Adninistrative Hearing Oficer, issued an O der
Granting Motion for Leave to File an Answer and Denying Mtion for O der
of Default on May 18, 1989. The Conplainant filed a request for review
with the Chief Admnistrative Hearing Oficer, in the above-styled
pr oceedi ng.

Pursuant to Title 8, United States Code, Section 1324a(e)(6) and 28
C.F.R 68.52, (hereinafter the Rules) the Chief Administrative Hearing
Officer, upon review of the Adninistrative Law Judge's Oder, and in
accordance with the controlling section of the Inmigration Reform and
Control Act of 1986 (hereinafter | RCA) supra, vacates the Admi nistrative
Law Judge's Order.

On February 14, 1989, the United States of America, by and through
its agency, the Immigration and Naturalization Service (hereinafter the
INS) filed a conplaint with the Ofice of the Chief Admnistrative
Hearing O ficer against the respondent, Koanerican Tradi ng Corporation
(hereinafter Koanerican). The INS charged Koanerican with violations of
I RCA. The INS alleged two violations of the provisions of Title 8, United
States Code, Section 1324a, for knowingly enploying or in the
alternative, continuing to enploy an unauthorized alien (Count |), and
for failure to prepare an enploynent eligibility verification form (Count

).

Respondent failed to file an Answer to the Conplaint within the 30
days prescribed by Section 68.6(a) of the Rules. Subsequently, the INS
filed a Mtion for Default Judgnent to which the Adninistrative Law Judge
responded with an Order to Show Cause Wiy Judgnent by Default Shoul d Not
Issue. In his Oder to Show Cause, the Administrative Law Judge expl ai ned
that he did not grant the Mtion for Default Judgnent because he was
satisfied
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fromreview of the case file that service of the conplaint and notice of
hearing was perfected. Following the Order to Show Cause, respondent
filed an Affidavit in Qpposition and Mtion for Leave to File an Answer.

On May 18, 1989, the Admnistrative Law Judge issued an O der
Granting Respondent's Mdtion for Leave to File an Answer and Denying
Conpl ai nant's Motion for Order of Default.

The Administrative Law Judge ordered that:

1. Respondent through its apparent representative, Kyung Ha Choi
having recited failure of prior notice has marginally satisfied the
burden of the show cause, as the result of which the default judgnent is
deni ed.

2. Respondent may file an answer to be received by ne not later than
Friday, May 26, 1989, failing which | will revive conplainant's notion
and di spose of the case accordingly.

3. Not later than May 26, respondent's counsel, if any, wll file
an entry of appearance.

4. No docunents will be accepted by the judge in this case which

fail fully to identify and to provide nane, title, if any, mailing
address and tel ephone nunber of each and every person on whose behal f and
by whom subnmitted, including attorneys, ot her representatives,

principals, and corporate officials.

5. Pronptly upon service of an answer, if any, both parties through
counsel, if <counsel are enployed or otherwise retained, wll talk
together with a view to reaching an agreed disposition of this case, and
will report to ne no later than June 15, 1989, in witing, the results
of such discussion. Failing agreenent, they, or one authorized to speak
for both, will advise in witing or by telephone to ny staff or their
availability for a tel ephone prehearing conference to be held at 10:00
a.m, EDT on June 8, 9, or 13.

The Chief Adnministrative Hearing Ofice has conducted an
adm nistrative review on this Order and finds the foll ow ng:

1. The attached Menorandum of Law is incorporated into and nade a
part of this Oder.

2. The Adnministrative Law Judge's Order Granting Mtion for Leave
to File an Answer and Denying Mtion for Order of Default dated May 18,
1989, is hereby vacat ed.

3. The Chief Adnministrative Hearing Oficer has jurisdiction to
review the Order of the Administrative Law Judge pursuant to 8 U S.C
1324a(e) (6) of | RCA

4., The INS filed a request for review of the Admi nistrative Law
Judge's Order with the Ofice of the Chief Administrative Hearing O ficer
in a tinely manner pursuant to 68.5(a), 68.5(d)(2) and 68.52 of the
Rul es.
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5. The attorney for respondent, Ronald H Fanta, in effect entered
a notice of appearance on January 18, 1989, when he requested in witing
a hearing on behalf of respondent. As such, respondent was properly
served with the conplaint and notice of hearing pursuant to 28 C. F.R
68.3(b). Therefore, failure to effect service of the conplaint and notice
of hearing directly on respondent is not good cause why a tinmely answer
was not filed, nor is it a defense as to why a default judgment should
not issue.

Based on the findings and conclusions as set forth in the attached
Menmor andum of Law in support of this order, | hereby vacate the
Adm ni strative Law Judge's Order Granting Mttion for Leave to File an
Answer and Denying Mdtion to Order Default of May 18, 1989, pursuant to
8 U . S.C. 1324a(e)(6).

SO ORDERED,

Dat ed: June 19, 1989.

RONALD J. VI NCOLI
Acting Chief Adninistrative Hearing Oficer
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Koanerican Tradi ng Corp.,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 89100092.

Menor andum of Law in Support of Final Agency Order by the Chief
Adm ni strative Hearing Oficer

. SYNOPSIS OF THE PROCEEDI NG

On February 14, 1989, the United States of Anmerica, by and through
its agency, the Immigration and Naturalization Service (hereinafter the
INS), filed a conplaint with the Ofice of the Chief Admnistrative
Hearing Oficer against the respondent, Koanerican Tradi ng Corporation
(hereinafter Koanerican). The INS charged Koanerican with violations of
I RCA. The INS alleged two violations of the provisions of Title 8, United
States Code, Section 1324a, for knowingly enploying or in the
alternative, continued to enploy an unauthorized alien (Count |) and for
failure to prepare an enploynent eligibility verification form (Count

).

On February 22, 1989, the Chief Admnistrative Hearing Oficer
assigned this matter to the Honorable Marvin H Mrse, Administrative Law
Judge. Despite respondent's request for a hearing, dated January 18,
1989, as of this date no hearing has occurred because respondent failed
to file an Answer to the Conplaint within the 30 days prescribed by 28
C.F.R 68.6(a). Subsequently, on April 5, 1989, the INS filed a Mtion
for Default Judgnent.

On April 27, 1989, Judge Mdrse issued an Order to Show Cause Wy
Judgrment By Default Should Not |ssue. Respondent filed an Affidavit in
Qpposition and Mtion for Leave to File an Answer on My 15, 1989.
Consequently, Judge Morse issued the Order Granting Respondent's Mbtion
to Leave to File an Answer and Denyi ng Conpl ainant's Mtion for O der of
Def ault from which the conpl ai nant now seeks revi ew.

1. COVPLAI NANT' S CONTENTI ONS

The INS maintains that: (1) the Chief Administrative Hearing O ficer
has jurisdiction to review the Administrative Law Judge's Order pursuant
to 28 C.F.R 68.52; (2) service may be nmde upon the attorney if
respondent is represented by one; (3) Ronald H Fanta, "~ “appeared'' in
the proceeding when he requested a hearing on behalf of Koanerican,
therefore, service was effected upon At-
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torney Fanta only, pursuant to 28 CF.R 68.3(d); (4) Attorney Fanta
clearly indicated his intent to defend against the action through
letters, telephone calls and attenpts at settlenent with the INS; (5)
respondent's affidavit is so defective it should not be accorded any
weight by the Adnministrative Law Judge; and, (6) in the event that
respondent's affidavit is not considered defective, it remains legally
i nsufficient because respondent failed to state a valid excuse for not
filing a tinely answer. Finally, the INS requests that the Chief
Admi nistrative Hearing Oficer stay the proceedings, the Adm nistrative
Law Judge's decision be vacated, and an Oder for Default Judgnent be
ent ered agai nst respondent.

[11. RESPONDENT' S CONTENTI ONS

Kyung Ha Choi, President of Koanerican: (1) denies the allegations
set forth in Counts | and Il of the conplaint; (2) acknow edges receivVving
the Notice of Intent to Fine and forwarding it to her attorney, Ronald
H Fanta; (3) mmintains that she was advised by Attorney Fanta that he
spoke with an INS officer in an attenpt to settle, however, clains she
did not cooperate with or instruct Fanta to act on her behalf; (4) adnits
that Attorney Fanta successfully communi cated to her, on sonme occasions,
t he consequences of her inaction in this matter; and, (5) maintains that
she has a good-faith defense to the accusations against Koanerican.
Finally, Kyung Ha Choi, on behalf of respondent, asks that the Motion for
Def ault Judgnent be denied and that she be pernmitted to file an answer
because she never received the conplaint or the notice of hearing and,
"“[she] did not understand that in contesting this matter [she had] nore
of a duty than to nerely state that [she didn't] want to pay any noney.''
(Respondent's Affidavit in Opposition and Mdtion for Leave to File an
Answer at 2.)

V. THE ADM NI STRATI VE LAW JUDGE' S ORDER

The Administrative Law Judge issued his Order Ganting Mtion for
Leave to File an Answer and Denying Mtion for Order of Default on My
18, 1989. The Admi nistrative Law Judge concluded in part that:

1. Respondent through its apparent representative, Kyung Ha Choi, having

recited failure of prior notice has marginally satisfied the burden of the

show cause, as the result of which the default notion is denied.

2. Respondent may file an answer.
3. Respondent's counsel, if any, will file an entry of appearance.

4. No docunents will be accepted which do not fully identify the person on
whose behal f and, by whom they are subnmitted.
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5. The parties are to talk with a view to reaching an agreed disposition of this
case and, in the alternative, make thensel ves avail able for a tel ephonic prehearing
conf erence.

V. REVI EW AUTHORI TY OF THE OFFICE OF THE CHI EF ADM NI STRATI VE HEARI NG
CEFI CER

Section 8 U S.C 1324a(e)(6) of |RCA speaks to admnistrative
appel l ate revi ew

The deci sion and order of an administrative |aw judge shall becone the final agency
decision and order of the Attorney General unless, within 30 days, the Attorney
Ceneral nodifies or vacates the decision and order, in which case the decision and
order of the Attorney General shall beconme a final order under this subsection. The
Attorney GCeneral may not delegate the Attorney General's authority under this
paragraph to any entity which has review authority over inmmgration-related
nmatters.

The statute gives the Attorney CGeneral review authority over the
deci sion and order of an Administrative Law Judge. The Attorney General
in turn delegated this power to the Chief Administrative Hearing O ficer,
an official having no review authority over other inmmgration-related
matters. 28 C.F.R 68.2(d).

The applicable Rules of Practice and Procedure, appearing at 28
C.F.R Part 68 provide that an order " "neans the whole or any part of a
final procedural or substantive disposition of a natter by the
Adm ni strative Law Judge.'' 28 C.F.R 68.2(k). According to the statute,
the Attorney General may, wthin thirty days from the date of the
deci sion, issue an order which nodifies or vacates the Adm nistrative Law
Judge' s decision and order. Thus, the statute and rul es contenpl ate that
the Adnministrative Law Judge's decision is an initial decision in
conformance with Section 557 of the Adm nistrative Procedure Act. The
Adm ni strative Law Judge's decision becones final unless it is nodified
or vacated by the Chief Administrative Hearing Oficer. This policy
acknowl edges the strong possibility in this new area of devel oping |aw
that a proceeding nay represent a test case and that an Adm nistrative

Law Judge's decision will be tantanount to developing policy in an area
that is largely unsettled. A provision that provides for review authority
contenplates this scenario and insures that policy decisions will be nade

by that agency head.
Thus, the Chief Adnministrative Hearing Officer has jurisdiction to

review this decision and order of the Adm nistrative Law Judge pursuant
to the controlling statute.
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VII. NOTICE OF APPEARANCE WAS MADE BY ATTORNEY FANTA ON BEHALF OF THE
RESPONDENT KOAMERI CAN

On January 6, 1989, respondent was served with a Notice of Intent
to Fine. Kyung Ha Choi, President of Koanerican forwarded the Notice of
Intent to Fine to her attorney, Ronald H Fanta, expressing to himthat
she did not want to pay the fine. (Respondent's Affidavit in Opposition
and Motion for Leave to File an Answer at 1.) On January 18, 1989,
Attorney Fanta nade an appearance in this proceeding when he requested
in witing a hearing on behalf of the respondent.

It was not necessary for Attorney Fanta to file a fornmal notice of
appearance in this proceeding. However, it was necessary that he ful fil
the requirenents set forth in 28 C.F. R 68.30(b) which states:

Each attorney shall file a notice of appearance. Such notice shall indicate the
name of the case or controversy, the docket nunmber if assigned, and the party on
whose behal f the appearance is nade.

Attorney Fanta's request for a hearing included the nane of the case
and that he was requesting a hearing on behalf of the respondent. The
request for hearing was witten on Attorney Fanta's professiona
| etterhead indicating that he was acting in his professional capacity as
a |lawyer. Therefore, having conpletely satisfied the requirenents of a
noti ce of appearance by inclusion of the necessary elenents within his
request for a hearing, Ronald H Fanta in effect, made an entry of
appearance at the outset of this proceeding.

VII. SERVICE OF THE COVPLAI NT AND NOTI CE OF A HEARI NG WERE | N COVPLI ANCE
WTH 28 C.F.R 68. 3(d)

On February 22, 1989, the Ofice of the Chief Administrative
Hearing Officer served, by mail, Ronald H Fanta with the conplaint and
notice of hearing. 28 C.F.R 68.6(a) requires respondent to
file an answer to the conplaint within thirty days after service
If respondent fails to do so, Section 68.6(b) of 28 CF.R states
that respondent has waived its right to appear and contest the
al l egations of the conplaint and the Adm nistrative Law Judge nmay enter
a default judgrment. Here, respondent failed to file an answer within the
thirty days prescribed, but raised as a defense that she, Kyung Ha Cho
was not properly served since only her attorney received the conplaint
and notice of hearing.

The defense raised by respondent is not a legally sufficient reason
for failure to file a tinely answer. Service of the conplaint and notice
of hearing upon Attorney Fanta was proper service pursuant to 28 C. F. R
68. 3(d) (1) which states:
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Service of the conplaint and notice of the date set for hearing shall be made by
the Office of the Chief Admnistrative Hearing Officer or the Adninistrative Law
Judge to whomthe conplaint is assigned:

(1) By delivering a copy to the individual party, partner of a party,
regi stered agent for service of process of a corporate party, or attorney of record
of a party.

Because the respondent was represented by counsel and the Rul es
all ow for proper service upon any of the above cited representatives of
respondent, service of the conplaint and notice of hearing was not
defective in this proceedi ng.

After a review of the full record of this proceeding, it is
concluded that, the Admi nistrative Law Judge should not have found that
t he respondent narginally or otherw se satisfied the burden of the show
cause order. Furthernore, it is unnecessary to address the issue of the
conpet ency of respondent's af fidavit because: (1) the  Chief
Adm nistrative Hearing Oficer has found that notice of appearance was
entered by Attorney Fanta; (2) Attorney Fanta was properly served with
the conplaint and notice of hearing; and, (3) even if respondent's
affidavit was found conpetent, the argunment mmintained by respondent
within the affidavit fails as a legally sufficient reason for not filing
a tinely answer.
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